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A. 

Taloordareb. 

Construction  of  the  term 
lease,  explained 

iniiBVT.    See  Suit  (22) 

lUSB. 

An  action  for  damages  will  lie  on  ac- 
count of received,  even  though 

professional  position  and  gains  are 
not  thereby  injured 

LVOWLBD6MENTS. 

Memoranda  of  payments  endorsed  on 

a  bond  and  siened  are  not in 

writing  under  Section  4,  Act  XIV. 
of  1859 

See  Act  XIV.  of  1859  (i) 

Where  a  permanent  zimma  tenure 
has  been  held  at  one  rate  of  rent 
for  more  than  20  years,  there  can 
be  no  assessment  of •■*427 

XI.  o?  1825.     See  Re-formation  (i) 

X.  or  1836. 

A  suit  under  Section  3,  against  an 
instigator,  is  governed  by  the  6 
years'  limitationprovided  by  Clause 
16,  Section  1,  A<ft  XIV.  of  1859  ; 
and,  under  — ,  he  is  liable  for  dam- 
age proved  to  have  been  done  ; 
but  plaintiff  cannot  have  liquidated 
damages  calculated  on  the  penal 
amount  due  by  the  ryots  under 
their  contracts  ...  257 

XI.  OF  1838.     See  Butwarah  (i) 
XIV.  OF  1838.    See  Limitation  (41) 
IV.  OF  1840.    See  Limitation  (41) 
XIX.  OF  1843* 

To  avoid  the  operation  of ,  plaint- 


AcT  XXXV.  OF  1858. 

The  High  Court  may  set  aside  the 
order  of  a  Judge  under with- 
out evidence  being  taken,  without 
remanding  the  case 
See  Onus  Probandi  (10) 
See  Procedure  (3) 
Act  XL.  of  1858. 

(i)  A  person  not  holding  a  certificate 
under ,  is    not   debarred    by 
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iff  must  prove  that  vendor  actually 
made  over  possession  . . .  300 

I.  OF  1845. 

—  is  not  intended  to  protect  a  pur- 
chaser at  a  sale  brought  about  by  a 
preconcerted  fraudulent  default...  399 

II.  OP  1845.    ^^  Evidence  (10) 
II.  OF  1855. 

Under  Sect  ton  4,  the  Court  is  entitled 


^  to  refer  to  entnr  made  by  its  own 
*  Nazir,  and  to  find  thereon 
II.  OF  1857.    ^^f  Evidence  (23) 
Vl,  OF  1857.   See  Compensation[{i) 
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ferenceof  the  Court  m  its  summary 
jurisdiction,  where  a  testator  duly 
provides  for  the  guardianship  of  a 
minor  son 
(3)  Though  a  guardian  cannot  institute 
a  suit  in  respect  of  property  of 
which  he  claims  charge,  without  a 
certificate,  the  want  of  one  does 
not  make  every  act  of  his  null    . . . 
See  Administration  (x) 
See  Certificate  (2) 
Act  VIII.  OF  1859. 

(i)  The  order  for  release  of  attached 
property  (Section  246)  has  refer- 
ence only  to  the  claimant  who  has 
obtaineci  it,  and  is  not  a  general 
decision  that  the  property  ctoes  not 
belong  to  judgment-debtor 

(2)  Section  170  gives  a  Court  power,  in 

an  execution-case,   to  summon  a 
party  to  give  evidence,  and,  on  his 
tailing  to  do  so,  to  give  judgment 
«  against  him 

(3)  A  party  failing  to  establish  claim  to 

attached  property  under  Section 
246,  oti  the  pomt  of  possession,  may 
bring  suit  on  title  within  the  period 
allowed  by  law 

(4)  Section  102  does  not  bar  right  of 

heirs  to  proceed  with  appeal  as 
against  joint  heirs 

(5)  In  disposing  of  a  claim  under  Section 

246,  if  the  Court  think  the  property 
attached  ought  not  to  be  sqld,  it 
must  simply  order  release  from 
attachment 

(6)  In  a  suit  for  possession,  Section  260 

does  not  prohibit  a  defendant  from 
questioning  plaintiff  s  title  on  the 
ground  of  fraudulent  and  fictitious 
purchase.  It  provides  for  dismissal 
of  a  suit  brougfft  to  question  the 
title  of  a  certified  purchaser,  but 
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Section  3  from  representinga  minor 
in  a  suit  ;  but  ttie  Court  may,  for 
sufficient  cause,  dispense  with  pro- 
duction of  certificate 

does  not  contemplate  the  inter- 
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Act  VIII.  OF  1859. — (Continued,) 

does  not  prohibit  defendant  from 
questioning  that  title  when  an  auc- 
tion-purchaser steks  to  oust  him . . .   130 

(7)  Section  203  is  applicable  to  the 
representative  of  an  original  dtbtor 
in  cKecution-proceedings,  his  lia- 
bility being  limited  to  the  extefit 
of  debtor's  property  in  his  hands...  161 
A  petition  under  Section  217   docs 

not  require  to  be  verified  ...  200 

Under  Section  21,  exemjjtion  from 
arrest  on  ptxx:ess  of  execution  does 
not  extend  to  aH  wometi  of  rank, 
but  is  limited  to  those  therein 
described  ...  282 

(lo)  Under  Section  180,  evidence  taken^ 
by  an  Ameen  must  be  noticed  and 
pronounced  upon  ...  287 

(lO  Under  Section  124,  mere  argument 
even  in. a  written  statement  is  in- 
admissible      *  ...  295 

( 1 2)  Sections  226  and  227  apply  in  a  case 
where  obstruction  arises  from  tak- 
ing possession  of  lands  not  included 
in  the  plaint  . . .  398 

(13)  Where  tha  attachment  of  a  judg- 
ment-creditor, which  subsisted  to 
date  of  sale,  subsei^uently  fell  in, 
the  judgment-creditor,  whose  at- 
tachment subsists  at  the  time  of 
sale,  is,  under  Section  270,  entitled 
to  the  whole  of  the  sale-proceeds  415 

(14)  Section  270  does  not  apply  where 
property  has  not  been  sold  in  exe- 
cution of  a  decree  ...  5^1 

Section  15.  See  Declaratory  Decree  (3) 
Section  18.  See  Pleaders  (2)  * 

Sections  30,  31,  32.  See  VaUiaiion, 
Section  88.  See  Appeal  (13) 
Section  119.  See  Ex^parte  Decree, 
Section  1^8.  See  Exhibits, 
Section  139,  See  Plea  (i) 
Section  159.  See  Proclamation, 
Section  180.  See  Civil  Ameen  (2)  Evi^ 

dence  (11)  Local  Enquiry, 
Section  201.  See    Execution    (14)    Sale 

(12) 

Section  205,  See  Execution  (12) 
Section  206.  See  Adjustment   (2)    Suit 

■    (IS) 
Section  207.  See  Execution  (12) 

Section  208.  See  Assignment  of  Decree 

(2) 
Section  209.  See  jurisdiction  (17) 
Section  223.  See  Appeal  (11) 
Sections  224,  225,  227.  See  Execution  (4) 
Section  230.  See  Onus  Probandi  (i)  (2) 
^  Application  (2)  Execution 

(8) 
Section  2312.  See  Mesne  Profits  (i) 
Section  238.  See  Sale  (15) 
Section  246.  See  Assignment  of  Decree 

(i)  Attachment  (2)  Bond 

(i)  Intervenor  (9) 
Sections  246,  24^.  See  Appeal  (11) 


Act  VIII.  OF  1859. — (Continued,) 


Section  248. 
Section  249. 
Section  256. 
Section  257. 
Section  269. 
Section  285. 
Seotion  290. 
Section  347. 
Section  348. 


See  Sale  (14) 
See  Sale  (13) 
See  Fraud  (3) 
See  Appeal  (7)  Fraud  C3) 
See  Estoppel  (3) 
See  Attachment  (i) 
See  jurisdiction  (5) 
See  Appeal  (14) 
See  Cross^Appeal  ( i  >  St^»4 
(2) 


Section  350.  See  Appeal  (15) 
Section  364.  See  Appeal  (11) 
Section  377.  See  Limiteftian  (41) 
Section  378.  See  Reviem  (i) 
Section  387.  See  Act  XXIIL  of  1861 
See  Review  (2)  (3) 
Act  X.  OF  1859 

(i) provides,  in  Section  77,  for  inter- 
vention only  where  title  to  rent  is 
dtspttf.ed 

(2)  Procedure  under  — —  does  not  pro- 

vide for  second  application  to  set 
aside  ex-parte  decree  after  the  dis- 
missal of  first  application  for  default 

(3)  In  Section   153,  the  words  'other- 
.  wise    vary '    include    abatement 

claimable  by  ryot ;  this  reservation 
being  mdde  In  respect  to  question 
of  right  to  vary  rent  whether  raiseii 
by  landlord  or  tenant  ...    i 

(4)  Section  19  does  not  make  it  impera- 

tive on  a  ryot  to  apply  to  the  Col- 
lector for  service  of  notice  of  relin- 
quishment of  land:  Non-service  of 
notice  by  Collector  does  not  affect 
his  rights,  if  actual  notke  was 
eiven  to  landlord  or  agent  within 
the  time  mentioned  in  tne  Section  a 

(5)  Section  6  does  not  protect  occupa- 

tion, the  main  object  of  which  is  a 
dwelling-house,  cultivation  being- 
subordinate  ...   2 

(6)  Section  16  does  not  require  proof  of 

actual  payment  of  one  rate  for  20 
years,  but  of  the  rent  having  re- 
mained unchanged  ...  2 

(7)  Clause  II,  Section  17,  does  not  con- 

template a  rise  in  the  value  of  land-, 
occasioned  by  contiguous  land 
having  been  swept  away  by  the 
river  ...  3 

Sections  3,  4.  See  Ghatwallee  Tenure 

Isumnuvissee  Papers  (l 
Section  4.  See  Dakhilahs  (i)  Presun 

tion  (I)  (2) 
Section  6.  See  Pottah  (i) 
Section  13.  See  Enhancement  (i)  Not 

{2)  Suit  (21) 
Section  14.  See  Onus  Probanai  (l) 
Section  15.  See  Enhancement  {2)  Aca 

tions  (i) 
Sections  15,  16.  See  Ghatwallee  Tent 

(i)   Isumnuvissee  Papi 

(1)  • 
Section  17.  See  Enhancement  i;^)  Rema 

(2)  Suit  (21)  Tenure  (i 
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la  X.  OF  1S39. — TiTTrr:* 

I      Setdon  21.  See  PmrKimsgr  .1) 

2J.  Cknsr  5-  .Sftf  Smir  22 

»3,  Clawe  5-  A*  Ejertme^i  (: 

23,  Clansr  6.  i!er  f  wrwtofrjj-*  CS) 

^5.  See  Dammges  \0 
SectJon  27-  See  Rtgistr^xj^n  (2) 
Section  58.  See  Ex-t^rie  l^cree    :i 
I      Sedios  77.  Sw  ImUrrewtcr    1)  I5J   4 

KmhocUut  f9|  Umitaxion 

'2S» 
\     Section  78.  5^^  Camcelmemt  of  Lemse  <  l) 
[      Section  105.  See  Decree  *S)   Fs//  Bench 

Rulings  iy  three  fndges 
i^*Snle{\r  (i<4 
5^  Jnritddctwn  (18) 
1  See  Special  Appee^l  .2> 

ti  XI.  ol  1859. 

[      Sections  25,  26.  5«r  5«iV  Larm  (2) 

I      Seclions  27,33-  See7»irisdicfi4m{i\))i2o) 

bXIV.  OF  1859. 
(I)  Section  4  is  confined  to  wnticn  ac-      « 
knowle^grnent  signed  by  debtor 
himself,  not  by  agent  ...       i 

(4  Clause  5,  Section  i,  does  not  bar  suit 
to  recover  possession  from  success- 
ful claimantof  property  released  un- 
der Section  246.  Act  V'ill.  of  1859 
(3)  Section  1 1  does  not  apply  to  execu- 
tion of  decrees 
V4  A.  decree-holder's  taking  out  money 
depoaied  in  Court  by  judgment- 
debtor  is  an  effectual  proceeding. 

under  Section-20 ,  to  keep  the 

decree  in  force  ••.  274 

Section  i,  Clause  1.  See  Pre-emption  (5) 
Section  i,  Clause  2.  See  Limitation  (36) 
Section  i ,  Clause  6.  See  Limitation  (20) 
Section  i,  Clause  7.  See  Limitation  (42) 
Section  i.  Clause  10.  See  Limitation  (2^ 

(35) 
I ,  Clause  12.  See  Limitation  {4)(5) 
I,  Clause  16.  See  Act  X,  0/1836 

{\)  Limitaiion($) 
4.  See  Acknowledgments  {\)  Evi- 
dence (8)  Limitation  (43) 
15.  See   Jurisdiction     (15)    (16) 
Possession  (8)  Title  (1) 
m  19.  See  Limitation  (40) 
Section  20.  See  Limitation  (12)  (40) 
Section  21.  See  Limitation  (11) 

See  Limitation  (8)  (4 1) 

^XXVIl.of  i860. 
iteCertificate  under 
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67 


Section 


ion 


-authorizes  col- 


lection of  debts  of  deceased,  but  not 

recovery  of  property  in  wrongful 

possession  of  another 

provides  no  appeal  from  the 

•  order  of  a  Zillah  Court  as  to  the 

form  of  certificate   . 
iM  Ctrtificate  (i)  (2)  (3)  (4)  (5) 
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Act  XXVII,  or  iJ^Sc^. —  vVit*?**^',- 

.^  Limzistzfn  -IS* 
Act  V.  OF  i5ci.  5f?  iaif  114* 

AcrXXm.  or  j5c:. 

(i)  I'ndcT  Sect:.^  ^7.ro  5f3ecial appeal 
hes  fr.-*n  re^tar  appeal,  Mecided 
since  Act  V 11 1,  of  i  ^50v  ag:iinjt  an 
order  in  a  suit  ct^T^iraWr  by  Small 
Cause  Conns  .,,107 

(2)  Section  27  bar?  special    appeal  in 

execution-pncceedings  .irisifn^  out 
ol  decisions  pass^ed  in  rv^lar  ap- 
peal in  suits  oo^rnizable  by  Small 
Cause  Courts  '  ...   llj 

(3)  Section  1 1  does  mx  allow  an  appeal 

in  matters  specifically  proWded  for 
in  the  different  Sections  of  the 
l^>M:edure  Code  ...  1^^ 

(4)  In  Section  11,*  party  to  a  suit*  in* 

dudes  h«rs,  ^cc,  and  gives  pur^ 
chaser  of  decree  all  the  rights  his 
x-endor  had  ...   107 

•5)  Under  Section  15,  an  application 
for  execution  correspi^nding  with 
the  terms  of  the  decree  must  be 
admitted.  AdecreemaybeoHrect- 
ed  only  by  the  Court  wliich  made  it  277 

(6i  Section  27  takes  away  special  ap* 
peal  in  all  cases  alluded  10  therein, 
thus  overriding  Stvtion  387,  Act 
VIII.  of  1S59      ^      .  ...  3^1 

(7)  The  provision  in  Section  27  applies 
in  execution  of  decree,  as  well  as 
in  suits,  and  to  suits  and  proceed*      ^ 
ings  in  e.xecution  commenced  be- 
fore 1 86 1,  or  even  before  1859    ...  321 
Section  11.  See  Appeal  (I)  (11)  (12) 
(16)       Execution       (8) 
Fraud  (3) 

Section  13.  See  Execution  (15) 
Section  15.  See  Execution  (14) 
Section  27.  vSV^  Jurisdiction  (23) 

Act  VI.  OF  1862,  b.  c. 

(1)  Section   10  applies  to  a  proprietor 

who,  from  inability  to  ascertain 
who  arc  liable  to  pay  rent  to  him, 
cannot  measure  his  estate  ;  not  to 
■"  a  putneedar  who  seeks  the  Collec- 
tor's assistance  in  a  minute 
measurement  only  with  a  view  to 
harass  and  oppress  the  ryots      ...     i  j 

(2)  A  single  suit  simply  to  measure  lands 

may  be  brought  under  Section  9, 
against  several  defendants  having 
different  rights  and  tenures        ...     94 
Section  4.  See  Registration  {2\^ 
Section  6.  See  Limitation  (30) 
Section  9.  See  Measurement  {2)  Full 
Bench  Rulings  by  three 
Judges  (2) 
Section  20.  See  Fraud  (3)  Suit  (23) 

Act  X.  OF  1862.  See  Stamps  (3)  (4) 

Act  XXI.  01   1863^    Sef  Probate  (i) 
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Act  XVI.  of -1864. 

(0  Section  17  does  not  exclude  evidence 
from  deeds  executed  prior  to  pass- 
ing of  Act,  but^only  encourages 
early  registration  of  old  deeds    ...     86 

(2)  A  hibba-namah  executed  before  — , 
is  admissible  as  evidence.although 
not  registered.  Section  13  does 
not  apply  to  deeds  executed  before 
1st  January  1865  ;  and  Section  17 
contains  no  penalty  for  non -regis- 
tration ...  269 
Section  15.  See  Registration  (3)  C4) 

Act    X.    OF  1865.  See  Probate  (1) 

Act  XI.  OF  1865.  See  Execution  (15) 

Act  XX.  of  1866.  See  Judicial  Commis- 
sioner (i)  Registra- 
tion  (3)  (4). 

Act  XXVII.  of  1867.  See  Cross  Appeal  (i) 

Adjustment. 

(i)  Where  special  appeal,  instead  of 
being  withdrawn  as  condition  of 
solehnamah,  is  gone  on  with,  and, 
but  for  accidental  illness  of  defend- 
ant's pleader,  would  have  come 
on  for  hearing,  defendant  is  held 
by  his  own  act  to  have  pgt  an  end 
to  the ...   109 

(2)  Where  an of  a  decree  might 

have  been  made  through  the  Court, 
but  has  not  been  so  made,  nor  has 
been  certified  to  by  decree-holder, 
the  policy  of  Section  207,  Code  of 
^  Civil  Procedure,  is  to  exclude  the 

reception  of  evidence  on  the  point, 
or  any  question  arising  out  of  evi- 
dence before  the  Court  ...  318 

Administration. 

Enquiries  that  ought  to  be  made  by 
Judge  with  reference  to  applica- 
tion by  Hindoo  female  for  certifi- 
cate  of under    Act   XL.   of 

1858  in  respect  of  estate  belonging 
to  adopted  son  ...     25 

See  Probate  (i) 

Admission. 

(1)  Where  property  is  devised  by  will 

to   executors,  any by    other 

parties  does  not  bind  the  estate  ; 

and  the of  one  executor  does 

not  bind  another  ...     63 

(2)  A  gains  a  decree  against  B  on  a 

kistbondee  in  which  B  admitted  his 
share  of  a  debt  contracted  by  him- 
self and  C ;  but  A  cannot  recover 
th^  balance  in  a  subsequent  suit 
•  against  both  B  and  C,  B  making  no 

in  this  second  suit,  and  there 

being  no  evidence  against  C      ...  448 

(3)  The  fact  of  admissions  being  in  a 

statement  filed  in  plaintiff's  name 
does  not  prove  them  to  have  been 
madeby  ner    «  ...  468 

See  Boundary  (2) 


Adoption. 

(1) in  kritima  form  in  the  Mithi- 

.  la  province  does  not  give  collateral 
heirship,  the  relation  of  kritima  for 
purposes  of  inheritance  extending^ 
to  the  contracting  parties  only  ...     1^ 
(2)  A  son  kritima,  adopte4  by  Hindoo 
widow  with  or  without  authority  of 
husband,  can  only  succeed  to  aaop-    •■ 
tive   mother's   property,   and  has 
no  claim  to  that  of  collaterals      ...    8c 
Advance. 

An taken  by   a  landlord    docs 

not  change  a  lease  into  a  mortgage*4^ 
Ag k  NT .  See  Su  it  ( 1 9) 
Alienation. 

(i)  Each by  a  minor's  guardian 

constitutes  a  distinct  cause  of  actioti, 
and  a  suit  combining  several  in  one 
plaint  ought  not  to  be  entertained  3^ 

(2) of  mortgaged  property,  while 

foreclosure-suit  is  pending,  does 
not  stand  between  the  mortgagor 
and  the  rights  to  redeem  which 
may  be  left  open  to  him  ...   39 

See  Hindoo  Widow  (2)  (4) 
.        See  Joint  Hindoo  Family  (3) 
See  Reversioner, 

Alluvial  Land. 

(i)  Identity  of  site  gi^es  no  title  to  the 
former  owners  of  two  old  sites 
to  the  land  re-formed  on  them  ; 
nor  does  it  give  title  to  land  re- 
formed by  gradual  accession,  partly 
to  one  estate,  and  partly  to  another  1 6. 
(2)  In  a  suit  for ,  neither  re-forma- 
tion on  an  old  site,  nor  possession 
for  a  short  time,  can  avail  against 
the  plea,  once  established,  of  gra- 
dual accessions ;  but,  if  this  plea  is 
found  against  defendant,  the  mat- 
ter must  be  disposed  of  under 
Clause  5,  Section  5,  Regulation 
XL  of  1825  ...   20 

Ancestral  Property.  See  Evidence  (28) 

Appeal. 

(i)  A  surety  proceeded  against  by 
judgment-creditor  under  Section 
204,  Act  VI IL  of  1859,  is  not  de- 
barred  from  an by   Section 

II,  ActXXIII.  of  1861  ...     2. 

(2)  No lies  from   the  order  of  a 

Judge  who  has  enquired  into  the 
bond'Jide  possession,  by  assignee 
of  decree,  of  a  property  alleged  to 
be  specified  in  Section  265,  On 
such  enquiry  being  refused,  the 
High  Court  may  require  the  Judge 
to  make  it  ...     2 

(3)  No is  allowable  by  a  guardian 

to  protect  himself  against  a  decree 
by  making  a  minor's  property 
liable  under  it  ...     2 

(4)  Application  to to  Privy  Coun- 
cil in formd  pauperis  may  be  maAe 
to  High  C6urt  on  unstamped  paper 
accompanied  by  certificate  of  coun- 
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Appb  a  l. — (Con  tinued.) 

sel ;  security  for  costs  being  given, 
and  costs  of  translation  deposited     48 

(5)  Time  for  presenting :  See  Li- 

tnitation  (9) 

(6)  Survivance  of :  See  Act  VIII.  of 

1859  (4) 

(7)  No lies  from  the  order  of  a 

Lower  Court,  allowing  an  objec- 
tion, and  making  an  order  to  set 
I  aside  a  sale  ...  109 

(8)  Rejection  of at  the  hearing  : 

See  Full  Bench  Rulings  by  three 
Judges  (I) 

(9)  No ^from  j  udeme nt  given  accord- 

ing to  award  ofarbitratoirs,  even  in 
case  of  corruption  and  misconduct  171 

( 10)  Omission  to against  order  of 

remand  does  not  preclude  re- 
spondenton from  taking  objec- 
tion to  the  order  . . .  208 

(11)  An from  a  Judge's  order  made 

after  investigation,  disallowing  an 
objection,  is  barred  under  Section 
346,  Act  VIII.  of  1859;  and  an 
from  an  order  refusing  to  in- 
vestigate the  objection  is  barred  ^ 
either  by  Section  247  or  364,  unless 
allowed  by  Section  1 1 ,  Act  XXI 1 1 . 
of  1861  ...  304 

(12)  An  objector,  not  being  a  party  to  a 
suit,  is  not  entitled  to ...  304 

(13)  No lies  from   order   refusing 

compensation  under  Section  88, 
Act  VIII.  of  1859  ...  332 

ii4)  Application  for  re-admission  of  an' 

dismissed  for  default  must  be 

made  within  30  days  from  date  of 
dismissal  ...  361 

05)  An  error  as  to  stamp  is  no  ground 
for  — ,  or  for  interference  with 
decision  of  Lower  Court  •.*367 

(16)  An  order  arising  in  execution,  and 
relating  to  a  question  between  the 
parties  to  a  suit,  is  appealable    . . .  398 

(17)  H«Id  by  Phear,  J. — An from 

a  Deputy  Collector's  decision  will 
lie  to  the  Collector  or  to  the  Judge, 
according  as  the  (question  is  one  of 
law  or  fact ;  but,  if  of  law,  it  must 
be  properly  incidental  to  the  suit  *493 

See  Act  XXVII.  of  i860  (2) 

See  Act  XXIIL  of  i86r  (4) 

See  Assignment  of  Decree  (i) 

See  Cross- Appeal. 

See  Full  Bench  Rulings  by  5  judges{2)(2) 

See  Execution  (8) 

See  Bond  ( I ) 

See  Special  Appeal. 

,LATB  Court. 
|i)  An should  notice  all  the  specific 


objections  argued,  and  not  merely 

record    general    assent     to    first 

^     Court's  finding 

(7)  An  — ,  even  when  confirming  the 

order  of  the  Court  below,  is  Mund 
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Appellate  Court. — (Continued.) 

to  give  reasons  for  deciding  a  speci- 
fic point  raised  in  appeal  ...  340 

See  Decree  (i)  ^ 

See  Remand  (i) 

Application. 

(l) to  Collector  for  servicefef  notice  : 

See  Act  X.  of  i8$g  (4) 

(2)  An under  Section  230,  Act  VI II. 

of  1859,  once  registered,  is  to  be 
treated  as  an  ordinary  civil  suit, 
and  the  question  of  title  may  be        * 
gone  into  ...  477 

Arbitration. 

Neglect  to  attend  meetings  of  arbi- 
trators is  misconduct  under  Section 
324;  and  the  award  ma^  be  set 
aside  by  the  Court  appointmg them, 
but  not  by  Court  of  Appeal        ...   171 

See  Appeal  (9) 

Arrears  of  Rent. 

Where  a  landlord's  claim  for at 

enhanced  rates  is  dismissed  by  first 
Court,  and  no  claim  is  made  for 

at  old  rates  in  appeal  to  the 

Judge,  he  cannot  in  special  appeal 

object   that  such  were   not 

decreed  to  him  ...*252 

See  Kubooleut  (6) 

See  Onus  Probandi  (3) 

See  Possession  (3) 

Arrest. 

Where in  execution  has  not  been 

specifically    objected    to    in    the    ** 
Lower  Court,  the  High  Court  will 
not  interfere  ...  318 

Assessment.    See  Accretions  (i )  Possession  (3) 

Assignment.    See  Jurisdiction  (4) 

Assignment  of  Decree. 

A  decree-holder  liable  to  judgment- 
debtor  on  account  of  a  cross-decree 
cannot  assign  his  decree  until  the 
respective  liabilities  of  the  two  par- 
ties have  been  settled  ...  202 

See  Appeal  (2) 

See  Benamee  (i) 

Attachment. 

(i) of  immoveable  property  by  a 

Court,  before  the  decree  has  been 
sent  for  execution,  vitiates  the  sale  310 
(2)  The  Court  need  not  investigate  the 
claim  of  a  third  party  to  a  portion 
of  immoveable  property  attached 
in  execution,  but  snoufd  treat  the 
claimant  as  a  defendant  with  refer- 
ence to  whether  judgment-debtor 
is  in  possession  ...  358 

(3) by  a  judgment -creditor  ceases 

when  his  execution  case  is  struck  off 
the  file  ...  415 

See  Act  VIII.  of  i8sg  (13) 
See  Execution  (3> 
See  Sale  {12)       » 
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Auction-purchaser. 

<i)  The  *  ■  of  the  rigiits  of  Govern- 
ment in  a  talook  obtained  by  re- 
sumption can  I^ve  no  better  title 
or  position  than  the  Government...  222 

(2)  An  is  bound  to  ascertain  the 

n^Jiu-e,  &c.,  of  a  ryot's  holding  be- 
fore serving  notice  of  enhancement*27i 

See  Estoppel  (i) 

See  yoint  Hindoo  Family  (5) 


B. 


Bbnamee. 

Allegation   of 


to   be    carefully 


'tested  before  shutting  out  decree- 
tioider  who  has  taken  by  assign- 
ment ...     26 

Bond. 

(i)  Where  some  of  the  objectors  to  the 
sale  of  immoveable  property  inexe^ 
cution  of  a  moTzi^-oecree,  compro- 
mised with  decree-holder,  who  then 
applied  that  the  properties  in 
possession  of  the  rest  should  be 
sold,  and  the  I^ower  Court  ordered 
rateable  payment  by  these,  it 
was  held,  on  appeal  by  decree- 
holder  against  original  judgment- 
debtor,  that  the  provisions  of  Sec- 
tion 246  of  Act  VlII.  of  1859  apply 
to  this  case  which  seeks  to  enforce 
a  particular  remedy  against  a  third 

^  p^rty>  And  not  against  the  original 

defendant  ...  378 

(2)  There   is   nothing  to    prevent    the 

obligee  from  purchasing  any  por- 
tion of  property  pledged  as  security 
in  a that  is  sold  in  satisfac- 
tion ...  379 

(3)  Where  a  plaintiff  claiming  under  a 

desires  to  show  that  the  in- 
tention is  beyond  the  grammatical 
import  of  the  terms  of  contract, 
other  evidence  is  needed  ...  466 

See  Estoppel  (5) 

SeeFull  Bench  Rulings  by  three  Judgesi^) 

See  Jurisdiction  (4) 

Boundary. 

(li  dispute  :  See  Onus  Probandi  (6) 

(2)  The  acceptance  by  defendants  in  a 
former  suit  of  a  map  as  correct  is 
legal,  though  not  conclusive  evi- 
dence against  them  in  a suit...  291 

Breach  of  Contract.  See  Limitation  (34) 

BfTTWARAH. 

Where  the  Collector  caHs  upon  the 
proprietors  of  an  estate  to  pay  the 
fees  of  the Ameen,  the  pay- 
ment of  the  whole  amount  by 
plaintiff  is  not  voluntary ;  and  a 
suit  for  contribution  is  governed  by 
Act  XI.  of  18S8  ...  333 


C. 

Cancelment  of  Lea3E. 

Where  no  essential  stipulation  has 
been  wilfully  bro)cen,  aqd  no  injury 
done  to  lessor's  property,  tenant 
may,  under  Section  78,  Art  X.  of 
185^,  bar  forfeiture  of  tenure  l^y 
paymg  arrears  decTjeed  within  15 
days  of  decree  . .  .* 

See  Limitation  (16) 

Canoon^oe  PiPisKs.    Sefi  Evi4en£0  (26) 
Carriers.    See  Liability  (1) 

Causes  of  Action, 

A  claim  lor  the  money  amount  ol  a 
dower,  and  a  claim  to  establish  a 
lien  on  property  in  respect  to  that 
amount,  are  distinct ...  ; 

See  Alienation  (i) 

See  Limitation  I36)  (44) 

Certificate. 

(I) under  Act  KXVII.    of   i860 

should  be  granted  by  Jud^e  on 
determining  the  right  of  applicant 
and  without  other  enquiry 

«  (2)  Nephews  managing  testator's  pro- 
perty, partly  in  their  own  right  and 
partly  as  guardians  of  a  minor  son, 

are  entitled  to  one under  Act 

XXVI I.  of  i860  to  collect  debts 
of  whole  estate,  and  to  another 
under  Act  XL.  of  1858  to  take 
charge  of  minor's  ihare  ...  I 

(3)  In  an  application  under  Act  XXVI  I. 

of  i860,  the  Judge  has  to  consider 
only  the  title  to  collect  debts,  not 

whether  there  are  any.  The is 

conclusive  of  representati veltitle  ...  3 

(4)  An  heiress  is  entitled  to  a    ■■    '  under 

Act  XXVII.  of  i860,  although  the 
owner  died  nine  years  before,  and 
the  property  had  been  previously 
managed  by  a  third  party  ...  3 

(5)  A  Hindoo  female  is  not  entitled  to 

a under  Act  XXVII.  of  i860 

on  the  presumption  that  her  hus- 
band, having  been  absent  for  nine 
years,  is  dead  ...  ^ 

See  Act  XL.  of  1858  (i)  (3) 

See  Administration  (i) 

Change  of  Religion. 

A  Hindoo  becoming  a  vedantist  cannot 
be  disinherited  under  a  wiH  provid- 
ing against ,  neither  is  he  in- 
capacitated from  being  a  mana- 
ger ...  2 

Civil  Court  Ameen. 

(i)  Charges  against ,  whose  truth 

can  be  readily  ascertained,  should 
be  fully  enquired  into  ...  I 

(2)  Report  of,  and  deposition  taken  by, 

are  admissible    as    evidence 

under  Section  180,  Act  Vlll^of 
1859  ...  a 

See  Limitation  (38) 
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toDB  OF  Civil  Procedure.    See  Acts  VIIL  of 
rSs9  and  XXIII.  of  1861.     ' 

"rODE  OF  Criminal  Procedure. 
(i)  Sections  31   and    319.     See  Juris^ 
diction  (16) 

(2)  Reversal  of  sale  un^er  Section  185.  See 

Rifrht  of  Suit  (3) 

(3)  Section  308.    See  jurisdiction  (7) 
•(4)  Section  311,  &c.,  in   Chapter  XX. 

refer  to  public  thoroughfares,  not 
to  private  roads  on  which  right  of 
way  has  been  established  . . .  269 

(5)  Section  318.   See  Limitation  (41) 

ollbctoratb  Chellauns.'  See  Evidence  (28) 

iw M  issi  o  N .     See  Procedu re  (4) 

!pMPANY,  UnINCORPORATEDOR  UNREGIS- 
TERED. 

See  Suit  (i) 

lOMPBNSATION. 

Where  a  plaintiff,  who  did  not  appear 

before  the  arbitrators,  sues  for 

for  loss  sustained  by  eviction  from 
land  sold  to  Government  for  public  - 
purposes — Held  that  the  lessor  is 
not  answerable  for  eviction  or  da- 
mages on  any  other  ground         ...  327 

See  Right  of  Suit  (i)  * 

IXPROMISE. 

(i)  Where  property  is  sold  in after 

conviction  of  criminal  offence,  the 
sale  is  not  made  under  illegal  pres- 
sure ...  412 

(2)  Where  a  Magistrate  admits  a not 

legally  admissible,  and  the  parties 
act  in  good  faith,  their  position  is 
not  affected  ...  412 

I0XFIRMATION. 

(I) of  possession.  See  Onus  Proband i  {^) 

(2)  Where,  in  a  suit  for of  title  and 

possession,  defendant  pleads  that 
the  rights  and  interests  in  question 
were  previously  transferred  by  sale 
to  another  party,  the  Court  must 
inquire  into  the  genuineness  of 
the  transfer  ...  477 

See  Possession  (i) 

iovjuGAL  Rights. 

[        A  decree  in  a  suit  for  restitution  of 
should  not  give  possession  of 


t 


the  wife's  person,  but  should  order 
her  to  return  to  her  husband       . . .  467 
pMWKR ATI  ON- MONEY.  See  Presumption  (3) 

See  Sale  (3) 
^«stru<:tion. 

Courts    of    law   are    not    to    follow   ' 
what  they  believe  to  be  the  inten- 
tion of  the  Legislature,  when  the 
terms  of  the  law  are  directly  in  con- 
flict with  such  supposed  intention  471 
See  Act  X.  of  1859  (3) 

ErTRiBUTiON.    See  Co-sharers  (i)  Liabi- 
lity (3) 
ivBYANCES.    See  Evidence  (14) 
PAjicBNERSHiP.      See    Joint    Hindoo 
Family  (2) 

VoL  VIII. 


Co-SHARERS, 

Principle  in  assessing  co-sharer's  share 
of  revenue  paid  for  whole  estate  to 
save  it  from  sale  ...   16^ 

See  Sale  (i)      • 

Cross-appeal.  • 

(i)  A must  be  taken  at  tl^  hearing 

of  the  appeal,  and  must  b^r  the 
stamp  required  by  Section  62,  Adl 
XXVII.  of  1867  ...  322 

(2)  Grounds  on  which  an  application  to 

file  a orally  was  rejected     ...  379^ 

D. 

Dak.     See  jurisdiction  (23)    * 
Dakhilahs. 

To  benefit  by  the  presumption  under 
Section  4,  A61  X.  of  1859,  where 

are  relied  upon,  they  must  be 

proved,  any  variation  in  them  re- 
quiring a  distinct  finding  ...*488 

Damages. 

(i)  Damage  from  leakage  of  boiler  to 
^oo£  shipped  by  steamer  is  with- 
in the  exceptions  in  the  bill  of 
lading  .-.35 

(2)  Where  cause  of  action  is  established, 

but  first  Court  has  assessed  the 
— = —  too  high.  Lower  Appellate 
Court  must  give  some ...     44 

(3)  Certain  inhabitants  of  a  village  ap- 

plying to  a  Magistrate  to  open  a 

bund   are   not  liable  for  if 

Magistrate  should  exceed  his  juris- 
diction ...   1*2 

(4)  Tenant    seeking    for    illegal 

distraint  must  prove  the  extent  of   - 
.  his  loss  ...*2I9 

(5)  Where  a  plaintiff  monstrously  exagf- 

ferates  his  injury,  his  claim  may  be 
ismissed  in  toto  ...  476 

(6)  A  plaintiff  not  executing  a  decree  for 

ejectment  for  some  months  cannot 

recover for  the  period  between 

institution  of  suit  and  execution  of 
decree  ...*50I 

See  Abuse  (i) 

SeS  Aa  X,  of  1836  {I) 

See  Jurisdiction  (20) 

See  Suit  {\o)  {12) 
Debts.    See  Aa  XXVII,  of  t86o  (i) 
See  Certificate  (3) 

Declaration  of  Title. 

1  n  A  suit  for  and  correction  of 

survey-map,  plaintiff  must  prove 
possession  before  title  can  be  en- 
quired into  ...  287 

See  Possession  (4) 

Declaratory  Decree. 

(i)  To  pive or  not  is  discretbnary 

with  the  Courts  ...     64 

(2)  Where  a  decree  of  the  High  Court 
declarins^  plaintiff's  right  to  assess 
rent  on  land  held  as  lakheraj  can- 
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Declaratory  Decree. — fConhvued.) 
not  be  executed  from  lapse  of  time, 
it  is  still  a  binding*  decision  as  to 
title  ^  ...  288 

(3)  Parties  not  proving  possession  and 
not  entitled  to  relief  may,  under 
Sec^on  15,  Code  oi  Civil  Proce- 
dure, be  declared  rightful  owners    341 
See  Rights  0/  Purchaser  (2) 

Decree. 

(i)  Distinction  between  an  Appellate  — 
simply  reversing  a  Lower  Court — , 
and  a which  also  goes  on  to  re- 
cord judgment  for  the  other  party    1 14 

(2)  Where  Sudder Court,  modifying — of 

Lower  Court  for  Rs.  911  with  in- 
terest, gave  Rs.  1,353 — Held  that 
Sudder  Court  must  have  meant  this 
sum  with  interest  ...   163 

(3)  Keeping  —  in  force.   See  Limitation 

(23)  Act  XIV,  of  t8s9  (4) 

(4)  Correction  of — .  See  Act  XX III.  of 

iS6j  (5) 

(5)  —  for  possession.     See  Execution  (20) 

(6)  Conditional  —  .  .  See  Mortgage  (8) 

(7)  Where  the  holder  of  a made  in 

1845,  though  annually  praying  for 
execution,  never  applied  to  be  put 
in  possession,  and  m  1864.  issued 
notice  to  judgment-debtors,  such 
notice  was  held  to  be  not  bondfdet 
and  the  proceedings  to  be  not  suffi- 
cient to  keep  the alive         . . .  306 

(8)  A  zemindar  having  a against  a 

^  registered  tenant  for  arrears  of  rent 

may  proceed  to  sale  under  Sec.  105, 
Act  X.  of  1859,  although  the  tenure 
was  purchased  after  the  date  of  the 

at  a  sale  in  execution  of  a 

of  the  Civil  Court  ...*384 

See  Limitation  (22) 


Divorce. 

Instrument  of is  valid,  if  signed  by 

husband  in  presence  of,  and  given 
to,    wife's    father,    although    not 
signed  in  presence  of  the  wife 
Dower. 

(i)  The  widow  of  a  Mahomedan  has  a 
lien  on  her  husband's  estate  under 
claim  of ,  and  may  hold  posses- 
sion till  the  claim  is  satisfied 
(2)  Property  taken  under  decree  from 
a  Mahomedan  widow,  before  the 
question   of  her  right  of  — — —  is 
disposed  of,  is  subject  to  a  right  of 
lieii 
See  Cause  of  Action  (i) 
See  Limitation  (25) 
See  Res  Adjudicata  (i) 
Dur-putneedar. 

Mesne-profits    cannot    be    decreed 
against  a ,  nor  can  rent  in  a  suit 


for  ejectment 


E. 


it 


Deed. 

Where  the  purchase  of  one  out  of 
several  properties  comprised  in  one 
— of  sale  is  questioned,  purchaser's 
title  to  all  is  shaken  . . .  483 

Default. 

A*  plaintiff  not  present  to  support  his 
own  case  cannot  plead  want  of 
opportunity  to  rebut  defendant's 
evidence  ...  461 

Deposit, 

Mortgagor  having  the  option  of  depo- 
siting money  in  Judge's  Court  or 
tendering  it  is  not  bound  to  tender 
and  prove  that  tender  . . .  223 

Dismissal. 

A  plaintiff's  asking  Court  to  set  aside 
•  a  sale  not    conngrising  property 

claimed  is  not  sufficient  reason  for 
dismissing  claim  ...     95 

Dispossession.  See  Jurisdiction  (15)  (16) 
Title  (I) 

Distinct  and  Independent  Holdings. 
See  Notice  (3)  • 


Easement. 

Suffering  a  neighbour's  cows  to  pass 
over  a  piece  of  land  on  their  way  to 

,  pasture  does  not  ^ive  right  of , 

so  as  to  make  cultivation  impossible  26 
Ejectment. 

In  a  suit  under  Clause  5,  Section  23, 
Adl  X.  of  1859,  the  only  question 
for  adjudication  is  that  of  ill^al 
;  the  onus  being  on  the  plaint- 
iff ...•38 
See  Dur-putneedar  (i) 
See  Damages  (6) 
See  Mesne-profits  (3) 
See  Occupancy  (2) 
See  Rents  (i)      , 
See  Suit  (24) 
Endowment. 

(i)  Documentary  proof  not  necessary  to 

prove  an ...     4 

(2)  Grants  to  an  individual  in  his  own 
right,  for  the  purpose  of  furnishing 
means  of  subsistence,   are  not  a 

wokf  or ...  31 

Enhancement. 

(i)  Where  notice  of does  not  specify 

the  grounds,  the  ryot  is  not  liable 
to  pay  the  higher  rent  ...♦27 

(2)  A  defendant  talookdar's  rent  is  not 

liable  to ,  unless  it  has  been 

changed  since  the  perpetual  settle- 
ment, and  he. must  be  proceeded 
against  under  Section  15  (not  17) 
oFAaX.of  1859  ..♦31 

(3)  Twenty  years'  unvarying  rent  does 

not  excuse  from  payment  on  land  in 
excess  of  jote  ...♦32 

(4)  A  notice  in  a  suit  under  Section  17, 

A61  X.,  should  state  distinctly  the 
grounds  of  the sought         ...*33 

See  Notice  (2)  (3) 

See  Pottah  (4)  • 

See  Suit  is)  W)  {21) 

Sec  Tenure  (i) 


iNpjx  (civil  ijulings). 
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ISTOPPEL. 

(i)  Where  a  wife  has  mortgaged  pro- 
perty as  her  own,  the  husband  be- 
coming security  for  the  mortgage- 
debt,  he  cannot  recover  on  the 
^ound  that  his  wife  had  no  author- 
ity to  pledge  it ;  neither  can  de- 
fendant attach  the  property ;  nor 
has  auction-purchaser  any  title  as 
against  plaintiff  ...     67 

(2)  Decision  of  Collector  on  question  of 
possession  and  right  to  receive 
rent  does  not  bar  action  to  try  title    68 

(3)  Statement  of  dispossession  in  petition 

under  Section  269,  Act  VIII.  of 
1859,  by  claimant  of  land  sold  in 
execution  of  decree,  does  not  bar 
suit  subsequently  brought  to  estab- 
lish her  right,  on  allegation  of  being 
in  possession  ...     95 

U)  must  be  made  out  clearly         ...   125 

(5)  A  defendant  is    not    estopped  from 

proving  by  other  means  the  satis- 
faction of  a  debt,  even  where  the 
bond  stipulates  endorsement  to  the 
exclusion  of  other  pleas  ...  336 

(6)  A  Collector's   judgment    as  to   the 

genuineness  of  a  pottah  is  not  an 
— — in  a  Civil  Court  in  an  action  for 
ejectment  on  account  of  trespass  ...  *4Sj 

See  Full  Bisnch  Rulings  by  j  Judges  (3) 

See  Full  Bench  Rulings  by  5  Judges  (4) 

See  Sale  (4) 

0 

fIDSNCB. 

(i)  Where  there  is  good going  back 

for  more  than  a  century  that  certain 
lands  were  given  for  the  support  of 
an  idol,  the  fact  that  the  proceeds 
have  been  used  for  this  purpose  is  * 
strong  corroboration  ...     43 

(2)  Non-recording  of .  See  Irregu- 
larity (I) 

l3)  Full  Bench  decision  (7  W,  R.  388) 
only  speaks  of  decrees  or  judgments 
inter  alios,  not  of  the  aclmissibtlity 
or  otherwise  of  Thakbust  surveys 
as against  persons  not  parties  . . . 

U^  Parol is  admissible  to  explain  a 


deed 

(5)  Certificated  copies  of  survey-measure- 

ment chittas,  field-books,  and  maps 
are  admissible  in 

(6)  — — bearing  on  every  ope  of  20  years 

is  not  necessary  to  prove  uniform 
rent  for  that  period.  It  is  enough 
if  the  whole  time  be  within  limits 

upon  which  the bears,  provided 

the leads  to  the  belief  of  uni- 
form rent  * 


64 
152 


167 


284 


(7)  Where  a  suit  is  re-tried  on  its  merits 
^after  reversal  of  decision  on  a  pre- 

^liminary  point, may  be  received 

even  from  defendants  who  have 
appeared,  and  ri  fortiori  from  one 
who  ha^  not  appeared  •..*285 


Evidence.— CContinued  J 

(8)  A  plaintiff  barred  by  limitation  can- 

not supplement  by  oral the  want 

of  a  written  acknowledgment  such 
as  that  referred  to  in  Section  4,  A61 
XIV.  of  1859  ...  289 

(9)  Oral when  credible  and  <f)ertinent 

is  sufficient  to  establish  fact  of 
posses.sion  ...  328 

(10)  It  is  doubtful  whether,  under  Sec- 

tion 43,  Act  II.  of  1845,  jumma- 
wasil-bakee  papers  are  admissible 
as  corroborative ...  328 

(11)  Under  Section  180,  Civil  Procedure 

Code,  and  where  a  Commissioner 
is  attached  to  the  Court,  a  Sherish- 
tadar's  report  is  not  legal ...  331 

(12)  Parol is  inadmissible  in  4  regu- 

larfy  drawn  up  deed  of  sale  where 
consideration  is  admitted  to  have 
passed  -.339 

(13)  Mere   oral    testimony   without   any 

documentary is  insufficient  to 

prove  possession  of  land  ...  341 

(14)  The  Appellate  Court  cannot  relieve 

parties  of  the  consequences  of  their 
neglect  in  the  Lower  Court  to 
prove  the  genuineness  of  convey- 
ances ...  362 

(15)  Oral   testimony  sufficient,    without 

documentary ,  to  prove  a  fact 

or  title  ...  366 

(16)  The  production  of  a  pottah  in  an 

adversary's  presence  is  of  great 
legal  importance  in  determining  its 
genuineness  •••*395 

(17)  A  judgment  in  a  former  suit  against 

plaintiff,  to  which  defendant  was  no 

party,    is    not  between  the 

parties  in  a  present  suit  ...  422 

(18)  The  proceedings  of  a   Settlement 

Ameen  cannot  be  taken  as 

against  one  not  a  party  in  those 
proceedings  ...  426 

(19)  A  copy  of  a  document  purporting  to 

be  copy  of  an  original  Kobalah 
registered  by  a  Cazec  does  not 
come  under  Regulation  XXXVI., 
I793»  Section  17 ;  but  it  might  be 

receivable  as if  the  accuracy 

of  the  copy,  and  the  execution  and 
loss  of  the  original,  were  proved  ...  438 

(20)  When  a  plaintiff  subpcenas  a  Rajah 

to  prove  the  authenticity  of  a 
sunnud  in  virtue  of  which  he  claims 
to  recover  possession  of  jand — 
Held  that  plaintiff's  testimony  is 
strengthened  by  defendant's  (Ra- 
jah's) refusal  to  come  into  Court, 
it  Iving  with  the  Rajah  to  rebut 

plaintiff's ,  or  prove  personal 

disqualification  ...  453 

(21)  Courts  of  first  ir.fitance  should  not, 

after  a  case  is  finished,  accept  fresh 
wi^thout  ggod  reason  ...  461 


INDEX   (civil   rulings). 


Evidence. — CContinued,) 

(22)  When  a  judgment  in  a  previous  suit 

is  embodied  in  a  plaint  as  material 
to  the  cause  o#  action,  plaintiffs 
cannot  object  to  a  reversal  of  that 
judgment  being  used  against  them*492 

(23)  The  • recorded  in  an  ex-part e 

case  is  not  admissible  in  a  new  trial  499 

(24)  Copies  of  depositions  given  in  suits 

to  which  defendant  was  not  a 
party  are  not — —  in  a  suit  against 


'509 


515 


nim  ...' 

(25)  Parol  is  admissible  to  prove 

circumstances  connected  with  a 
transaction  between  the  parties  to 
a  written  contract 

(26)  Old  canoongoe  papers,  not  suffici- 

ently proved,  cannot  be  received 

in ..*5i7 

(27)  Plaintiff's  statement  on  oath,  if  un- 

rebutted,  is  some of  an  alleg- 

'ed  fact,  and  cannot  be  objected  to 
in  appeal  ...  519 

(2$)  Collectorate  Chelfauns  acknowledg- 
ing receipt  of  revenue  on  account 

of  ancestral  property  are  no 

of  necessity  for  its  sale  ...  519 

See  Act  VIII.  of  1859  (10) 
See  Act  XVI.  of  1864  (2) 
See  Bond  (i) 
See  Boundary  (2) 

See  yumma'iaasil'bakee  Papers  (2) 
See  Possession  (7) 
•  See  Special  Appeal  (7) 

ExBCUTr  ' 

(1)  ^  applications  to  execute  are 

te  causes.  A  Judge  act- 
ing cessitate  ret  may  execute 
the  a*,  .ee  of  a  Principal  Sudder 
Ameen  to  any  extent  necessarv...       9 

(2)  Where  mesne-profits  are  payable, 

but  are  not  decreed  for  want  of  evi- 
dence, the  Court  executing  the  de- 
cree is  bound  to  ascertain  the 
amount  that  has  accrued  between 
dates  of  decree  and  possession  ...     42 

(3)  Where has  been  set  aside  in 

ioto  after  being  proceeded  with  to 
a  certain  point,  the  property  is  not 
under  attachment  for  benefit  of 
decree-holder  ...     49 

(4)  How  to  proceed  against  immoveable 

property  when  aecree-holder  says 
he  is  obstructed  in  getting  posses- 
sion of  lands  included  in  the  decree     79 

(5)  of  decrees  against  Government. 

%       See  jurisdiction  (i) 

(6)  An  application  or  proceeding  by  one 

or  more  of  several  decree-holders  is 
for  the  benefit  of  all,  to  enforce 

W'udgment  or  keep  it  in  force  ...  roo 
here  execution  of  a  decree  against 
A  is,  on  his  death ,  taken  out  against 
his  widows,  artd  B  applies  to  be 
substituted  as  defendant  on  the 
ground  that  A  was  a  bename^  holder 


(7) 


RxECUTiON. — (Continued.) 

for  him,  A's  heirs  are  liable  for  any 
assets  that  may  have  come  into 
their  hands 

(8)  Where  Appellate  Court  confines  its 

decree  for  possession  to  the  original 
defendant,  but  awards  costs  against 
an  intervenor  made  co-defendant 
by  the  first  Court,  the  latter  con- 
tinues a  defendant,  and  has  a  right 
of  appeal  under  Section  1 1  of  Act 
XXI 1 1,  of  1 86 1,  not  being  bound 
to  come  in  under  Sectio'n  230,  Act 
VIII.  of  1859     • 

(9)  Procedure  to  be  observed  for  the 

of  a  decree  against  the  legal 

representative  of  a  decease^  person 

(10)  Stay  of .  See  Jurisdiction  (5) 

(11)  Where  a  mother,  having  beneficial 

i  n terest  i  n  testator 's  property  till  his 
wife  comes  of  age,  recovers  rent  on 
her  own  account,  a  decree  against 
her  is  personal,  and  the  wife's  pro- 
perty cannot  be  sold  in 

(12)  A  son's  right  to  succeed  by  survivor- 

ship to  his  father's  property  is  too 
•  remote  to  be  sold  in of  a  decree 

(13)  The  mere  issue  of  notice  in does 

not  necessarily  suffice.  Not  to  serve 
it,  and  not  to  try  to  do  so,  enables 
judgment-debtor  to  plead  the  ab- 
sence of  Aowfl-/f{/tf  proceedings  with- 
in three  years  as  a  bar  to •• 

(14)  It  is  optional  with  a  judgment-credi- 

tor to  proceed  in  the  first  instance 
against  either  the  person  or  the 
property  of  the  judgment-debtor, 
and   the   Small   Cause    Court  is 

bound  to  issue according  to  the 

nature  of  the  application  made  in 
writing  after  passing  of  decree  ... 

(15)  The  Court  may  refuse against 

person  and  property  at  the  same 
time,  or  against  the  person,  when 

application  for  immediate is 

made  verbally  at  the  time  of  pass- 
ing decree 

(16)  An  application  to  stay of  a  decree 

ought  to  be  accompanied  by  an  affi- 
davit, or  satisfactory  proof  of  the 
complaints  alleged,  without  theCourt? 

See  Act  VIII,  of  1859  <2)  (7) 

See  Act  XIV.  of  1859  (3) 

See  Act  XXI I L  of  1861  (2)  (5) 

See  Adjustment  (2) 

See  Appeal  ill) 

See  Assignment  of  Decree  (2) 

See  Full  Bench  Rulings  by  ^judges(2)i 

See  Jurisdiction  (9)  (17) 

See  Liability  (3) 

See  Limitation  <8)  (ro)  (12)  ([3)  (14)  (i 

(23) (24) 
See  Money-decree  (t) 

Executor.  See  Admission  (i)  ^ 

Exhibits. 

Documents  produced  in  Court  under 
Section  128,  Act  VIII. of  1859,  be- 
•  come— .^^  ...    9 

A 
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LTE    Decrees. 

Where  one  of  several  defendants, 
against  whom  a  suit  has  been  de- 
creed, files  a  statement  objecting 
for  the  first  time  that  two  distinct 
causes  of  action  against  two  dif- 
ferent individualshave  been  impro- 
perly joined,  the  Court  cannot  re- 
open the  whole  case,  or  set  aside 
the  decree  referring  to  the  other 
defendants  ...*26o 

See  Act  X.of  i8s9  (2) 

See  Special  Appeal  (2) 

F. 

See  Mortgage  (2) 

CLOSURE. 

The  lapse  of  more  than  1 2  years  from 
year  of  grace  bars  the  right  of  re- 
demption ...  476 

See  Mortgage  (3) 

IGN  Judgments.    See  Limitation  (3) 

I A  Pauperis.    See  Appeal  (4) 

TiON\L  Share.     See  Stamps  (4) 

D. 

)  No  one  should  be  allowed  to  take 
advantage  of  his  own  —  even  under 
a  title  from  a  Government  sale    . . .  399 

)  Where  a  party  to  a  suit  bases  his 
claim  on  an  allegation  of  — ,  he 
risks  success  with  the  charge      ...  461 

D  Section  11,  Act  XXIll.  of  1861,  and 
Sections  256, 257,Act  VI 11.  of  1859, 
do  not  apply  to  suit  imputing —  ...  506 

L  Bench  Rulings. 

;)  According  to  the  Mitakshara  Law,  a 
son  acquires  by  birth  a  right  in 
ancestral  property,  and  has  a  right 
during  his  father's  lifetime  to  com- 
pel a  partition  of  such  property. 
The   father    cannot,    without   the 
consent  of  the  son,  alienate  such 
property      except     for     sufficient 
cause  ;  and  the  son  may  not  only 
prohibit  the  father  from  so  doing, 
but  may  sue  to  set  aside  the  aliena- 
!       lion,  if  made.    The  cause  of  action 
I        to  the  son  accrues  when  possession 
is  taken  by  the  purchaser.    A  new 
cause  of  action   does  not   accrue 
upon  the   subsequent   birth   of  a 
younger  brother,  either  to  the  elder 
brother  alone,  or  to  him  and   his 
brother  jointly. 
Courts  should  reject  plaints  against 
several   defendants  for  causes  ot 
action  which  have  accrued  against 
each  of  them  separately,  and  in 
respect    of   which     they    are    not 
jointly  concerned  ...      15 

(2)0After  execution  has  once  gone  out 
under  a  decree  of  the  High  Court, 


F'ULL  Bench   Rulings. — (Continued.) 

subsequently  appealed  to  Her  Ma- 
jesty in  Council,  it  is  beyond  the 
power  of  the  Migh  Court,  and  not 
within  the  scope  of  Section  4, 
Regulation  XXL,  1797,  to  set 
aside  the  execution  •         ...    145 

(3)  An  appeal  will  lie  from  an  order  pass- 

ed by  the  High  Court  in  the  Mis- 
cellaneous Department  m  a  case  of 
execution  of  decree,  in  which  the 
amount  or  value  involved  exceeds 
10,000  Rs.,  as  well  as  in  any  other 
case  in- which  the  Court  shall  admit 
an  appeal  when  the  amount  or 
value  is  below  10,000  Rs.  ...   147 

(4)  The  Revenue  Courts  have  no  juris- 

diction to  try  a  suit  for  rent  when 
the  issue  is  not  merely  whether  the 
defendant  by  reason  of  his  own 
possession  or  that  of  his  agent 
{e,  g.t  one  who  holds  for  him  be- 
namee)  is  in  the  position  of  tenant, 
and  as  such  liable  for  the  rent,  but 
whether,  by  reason  of  his  having  a 
beneficial  or  equitable  inteVest  of 
some  sort  in  the  tenure,  he  is 
in  equity  liable  to  be  charged 
with  the  rent.  It  was  not  the 
intention  of  the  Legislature  by 
Act  X.  of  1859  to  empower  the 
Collector  to  try  questions  relating 
•  to  rent  depending  upon  eiquitable 
rights  or  liabilities  arising  from  . 
circumstances  other  than  those  of 
the  relationship  of  landlord  and 
tenant. 
If  a  zemindar  sues  an  agent  for' rent 
due  from  an  estate,  this  is  no  bar 
to  the  zemindars  afterwards  suing 
the  principal  for  rent  subsequently 
accrued  due.  But  he  cannot  in  the 
same  suit  sue  both  the  principal  and 
the  agent :  he  must  elect  which  of 
them  he  will  proceed  against  ...♦428 
Full  Bench  Rulings  by  Three  Judges. 

(1)  Held  by  the  majority  of  the  Court 

(Glover,  J.,  dissenting)  that  an  Ap- 
pellate Court,  after  admitting  and 
registering  an  appeal  and  serving 
notice  on  the  opposite  party,  has 
no  power,  at  the  hearing,  to  reject 
the  appeal  on  the  ground  that  it 
was  not  preferred  within  the  pre- 
scribed period  ...    141 

(2)  Held  by  the  majority  of  the  Court 

(Seton-Karr,  J.,  dubitante)  that  a 
proprietoc  of  an  estate  is  entitled, 
under  Section  9,  Act.VL  of  1862  ^ 
(B.  C),  to  measure  the  lands  of  any 
subordinate t'enure  within  the  limits 
of  his  estate,  whatever  the  charac- 
ter or  size  of  the  tenure,  or  the 
amount  of  rent  paid  in  respect  of 
it  ...     14 

e 
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Full  Bench  Rulings  by  Three  Judges. — 
(Continued.) 

(3)  In   a  former  suit  for  rent  brought 

before  the  Collector  by  A  against 
B,  B  set  up  a  bond  authorizing  B  to 
deduct  a  certain  portion  of  his  rent, 
and  apply  it  in  reduction  of  the 
amount  due  to  him  on  the  bond. 
The  Collector  held  that  the  bond 
was  genuine.  B  now  sues  in  the 
Civil  Court  under  the  bond.  Held 
by  the  majority  of  the  Court 
(Campbell,  J.,  dissenting)  that  the 
decision  of  the  Collector  was  not 
conclusive  except  upon  the  ques- 
tion relating  to  the  rent,  concur- 
rency of  jurisdiction  being  a  neces- 
sary part  of  the  rule  creating  an 
estoppel  in  such  a  case  ...  175 

(4)  The  order  of  the  Lower  Appellate 

Court  admitting  a  review  of  judg- 
ment after  the  expiration  of  90  days 
from  the  date  of  the  decree,  with- 
out showing  whether  there  was 
sufficient  cause  proved  to  its  satis- 
fa,ction  for  the  aelay,  was  held  to 
be  illegal,  and  was  set  aside  with 
the  subsequent  proceedings  thereon 
(Pundit,  J.,  dissenting)  ...   184 

(5)  Held  by  the  majority  of  the  Court 

(L.Jackson, J.,  dissenting) that,  the 
existence  of  joint-family  property 
being  admitted,  the  presumption 
was  that  all  acquired  property  be- 
longed to  the  family,  and  that  the 
•  onus  was  on  the  defendant  in  this 

case,  who  set  up  a  plea  of  self- 
acquisition,  to  prove  that  the  joint- 
estate  was  so  small  that,  after  pro- 
viding for  the  maintenance  of  the 
family,  nothing  remained  to  form 
a  fund  for  the  purchase  of  other 
properties  for  the  benefit  of  the 
joint-family  ...  226 

(6)  A  plaintiff  sued  to  set  aside  a  certi- 

ficate to  collect  debts  on  account  of 
the  estate  of  his  deceased  uncle  G, 
obtained  under  Act  XX.  of  1841  by 
defendant  (widow  of  his  uncle  M) 
as  guardian  of  her  adopted  son,  and 
to  set  aside  the  adoption,  as  well 
as  to  obtain  a  decree  declaring 
generally  his  right  as  heir  of  G  and 
M.  While  the  suit  was  pending, 
the  two  sons  of  a  sister  of  G 
(claiming  as  heir  of  G  and  rever- 
sioner to  the  estate  of  M),  who  had 
ineffectually  opposed  the  granting 
of  the  certificate,  filed  a  petition, 
^  stating  that  they,  having  entered 

into  a  deed  of  compromise  with 
plaintiff,  consented  to  the  institu- 
tion of  the  suit.  Held  that,  as 
plaintiff  was  not  the  general  heir- 
at-law  either  to  M  or  G,  even  if  he 
were  heir,  according  to  the  terms  of 
the  deed,  to  tKfe  property  compris- 


FuLL  Bench  Rulings  by  Three  Judges. — 
(Continued,) 

ed  therein,  if  the  issue  had  been 
whether,  as  heir-at-lawofG,hehad 
a  right  to  dispute  the  adoption,  it 
must  have  been  determined 
against  him. 
But  the  issue  laid  down  at  defendant's 
request  being  whether  plaintiff  had 
a  right  to  question  the  adoption, 
it  was  held  that,  as  under  a  deed  of 
conr  promise  of  15th  September 
1839  plaintiff  had  an  interest  in 
showing  that  the  adopted  son  was 
not  an  heir  of  G,  or  entitled  to 
maintenance,  or  to  divide  any 
surplus  after  paying  expenses  pro- 
vided for  therein,  he  had  a  right  to 
(question  the  validity  of  the  adop- 
tion. 
Held  by  the  majority  (Pundit,  !., 
differing)  that  "grandsons  in  the 
female  line"  do  not  include  sister's 
sons  ...  241 

(7)  Notwithstanding    that    a    Division 

Bench  of  the  High  Court,  on  ap- 
^  peal,  in  1863,  gave  its  opinion  on 

certain  points  in  a  previous  suit 
between  the  same  parties,  the  High 
Court,  on  the  present  appeal,  held 
that  the  parties  were  entitled  to 
the  Court's  opinion  on  the  same 
points,  as  they  pointed  out  that 
these  points  did  not  arise  in  the 
previous  suit  (which  was  brought 
for  an  object  different  to  that  for 
which  the  present  suit  was  institut- 
ed), and  the  opinion  of  the  Court 
in  1863  was  therefore  ultra  vires, 
and  did  not  conclude  the  parties. 

In  this  country  there  are  no  formal- 
ities to  be  gone  through  in  order 
to  the  constitution  of  a  valid  will, 
and  all  that  is  required  is,  that  the 
intention  of  the  testator  should  be 
ascertained  in  whatever  way  it  may 
be  ascertained,  whether  by  word  of 
mouth  or  in  writing,  clearly  and 
unmistakeably. 

A  son  under  the  Mitakshara  Law  is 
entitled  jointly  with  his  father  from 
the  fnoment  of  his  birth,  or,  in  this 
case,  of  his  adoption,  to  ancestral 
estate,  and  also  to  the  profits  accru- 
ing after  his  birth  ...  455 

(8)  A  ryot's  tenure  having  been  sold  for 
arrears  of  rent  under  an  Act  X. 
decree,  the  purchaser  is  entitled  to 
be  put  in  khas  possession  of  the 
entire  tenure  as  it  originally  stood, 
notwithstanding  that  the  sons  of  the 
ryot  have  been  occupying  huts  on 
the  land  for  more  than  20  years. 
The  circumstance  that  the  pur- 
chaser happens  to  be  the  superior 
landlord  cfoes  not  diminisn  his 
right  ..,*478 
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G. 

Ghatwallbe  Tenure. 

A dated   before  the   decennial 

selllement  and  the  creation  of  the 
zemindaree  is  protected  from  fresh 


GiPT. 


assessment  ../ 

See  Isumnuvissee  Papers  (i) 

A  Mahon)edan  lady  or  any  other 
woman  may  give  away  property 
held  in  her  own  right;  but  such 

a made  on  her  death-bed,  being 

looked    upon   as  a  will,    will   be 
inoperative  beyond  a  certain  limit 
Government  Settlement. 

A ,  whether  permanent  or  farm- 
ing, preserves,  and  does  not  destroy, 
the  rights  of  a   talookdar   when 
there  is  a  dependant  tenure 
Ground-rent.     See  Jurisdiction  (2) 
Guardianship.    See  A3  XL.  of  1858  (2)  (3) 

See  Appeal  (3) 

HiBBAH-NAMAHS.    See  AH  XVI.  of  1864  (2) 
High  Court. 

(i)  Powers  of  superintendence  of . 

See  Appeal  (2) 
(2)  —  may  make  an  order  upon  motion 
to  compel  a  Lower  Court  to  make 
absolute  a  sale  made  by  that  Court, 
but  not  confirmed 
Highest  Bidder.    See  Sale  (10) 
Hindoo  Law. 

(i)  The  doctrine  laid  down  in  case  of  an 
elder  brother  who,  having  recovered 

Croperty  by  his  own  money  and 
tbour,  was  awarded  two-thirds, 
the  younger  getting  only  one-third, 
does  not  apply  to  the  remote 
branches  of  a  Hindoo  family  se- 
parate in  mess  and  estate 

(2)  A  declaration  of  intention  to  become 

divided  in  estate,  though  no  actual 
partition  has  been  made,  is  a  valid 
separation 

(3)  The  Jains  are  governed  by  the 


'232 


84 


391 


109 


»3 


82 


of  mheritance  applicable  m  the  part 
of  the  country  in  which  the  property 
is  situate  ...  116 

(4)  Declarations  of  title  may  be  grant- 
ed to  reversioners,  and  alienations 
by  Hindoo  widow  may  be  set  aside 
during  her  lifetime,  although  pos- 
session will  not  ordinarily  be  given  155 

b)  Under ,  places  of  worship  and 

sacrifice  are  not  divisible  ;  but  any 
infringement  of  the  right  to  a  turn 
in  the  worship  can  be  redressed 
by  a  suit  ...   193 

(6)  A  deed  duly  executed  by  the  mem- 
bers of  a  joint  Hindoo  family  is 
primd  facie  evidence  of  a  valid 

separation  under ,  no  actual 

division  being  necessary  ...  302 

See  Full  Bench  Rulings  by  5  Judges  (i) 
Sh  Joint  Hindoo  Family  (2) 


155 


500 


Hindoos.     See  Pre-emption  (3) 
Hindoo  Widow. 

(i)  A  holding, a  certificate  under 

A(ft  XX VII.  of  i860  is  not  neces- 
sarily the  proper  person  to  conti- 
nue suit  for  recovery  of  i 31  move- 
able property ;  but  she  is  entitled  to 
do  so  as  heir,  if  deceased,  being 
sole  owner,  died  without  issue    ... 

(2)  A in  the  Mithila  province  may 

adopt  in  Kritima  form  without  her 
husband's  consent 

(3)  The  cession  by  a of  her  right 

to  her  husband's  heir  is  valid,  and 
the  recipient  becomes  absolutely 
entitled 

(4)  A has  the  power  of  alienation  ; 

and  conveyances  made  by  her  are 
good  except  ap-ainst  the  claim  of 
such  of  her  husband's  heirs  as  sur- 
vive her 

(5)  The   sale  of   a 's  rights  and 

interests  in  her  husband's  estate 
in  execution  of  a  money-decree 
does  not  touch  the  estate 

See  Adoption  (2) 

See  Right  of  Suit  (4) 

Howlahdar. 

A    plaintiff    suing   for   a   kubooleut 
against  a  Kursa  ryot,  who  is  found 

to  be  a ,  must  first  get  rid  of 

the  encumbrance  created  by  his 
predecessor  . ,  .*475 

L 
Ikhteatun.     See  Res  Adj udicata  (2) 
Illegal  Pressure.    See  Compromise  (1) 
Incumbrances. 

(i)  The  power  of  a  purchaser  at  a  re- 
venue-sale toannul  all ^is  limited 

to  entire  estates 


«..» 


519 


519 


68 


(2)  A  put  nee  tenure  passes  free  of 


507 


where,  on  its  creation,  the  right  of 
sale  for  arrears  was  specially  reserv- 
ed ..} 
See  Sale  (19) 

Inheritance. 

(i)  A  plaintiff  suing  on for  recovery 

of  lands  whose  rent  he  has  not  en- 
joyed mustprove  his  title,  and  either 
lineal  descent  or  such  contiguity  of 
relation  as  entitles  him  to  part  suc- 
cession. A  descendant  of  the  bro- 
ther of  original  acquirer,  and  not 
less  than  six  generations  off,  can- 
not, under  Hmdoo  Law,  share  the 
property 

(2)  A  Hindoo  family  in  Bengal,  which  is 
not  proved  to  have  adopted  the  law 
of  their  new  domicile,  is  presumed 
to  be  governed  by  Mitakshara  Law  261 

Instalment-bond.    See  Stamps  {3) 

Instigator.    See  A3  X.  of  i8j6  (i) 

Interest.    See  Decree  (2)  See  Mortgage  (7) 


258 
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Intbrvenor. 
(I)  An 


under  Section  77,  A<51  X.  of 


(3) 

(4) 


422 


(2) 


107 


1859,  nevrr  having  received  rent 
prior  to  commejicement  of  suit,  has 
i\o  locus  standi  ...*367 

(2)  Where  lands  were  sold  in  execution, 
nqjwiihstanding  intervention,  un- 
der Section  246,  Code  of  Civil  Pro- 
cedure, by  a  plaintiff  under  a  false 
hibbahf  High  Court  refused  to  in- 
terfere merely  because  auction- 
purchaser  had  not  appeared  to 
give  evidence 

An — ,  under  Section  77,  AdlX.,  must 
prove  receipt  of  rent  in  good  faiih*^g^ 

Section  77  of  AcftX.  provides  for  in- 
tervention only  by  one  who  claims 
the  right  to  receive  the  rent         .■.*497 

See  Ad:  X.  of  iSsg  (i)  See  Kuboo- 

lent  (9) 
Irregularity. 

(i)  Nuthec  shamil  pesh  orders,  and  the 
passing  of  judgment  before  re- 
cording evidence  of  witnesses,  are 
condemned 

To  admit  a  defendant  to  be  heard  for 
the  first  time  in  a  suit  after  it  has 

been  remanded  is  not  an which 

the  Courts  would  notice ;  and,  if 
heard,  he  is  entitled  to  a  consider- 
ation of  his  evidence  ..*285 

See  Sale  Law  (2) 

Issues. 

are  to  be  framed  from  all  ques- 

'  tions  of  law  or  fact  on  which  the 

parties  may  be  at  issue,  and  to  be 

collected     from     oral     pleadings, 

plaint,  and  written  statements    ... 

See  Special  Appeal  (i) 

See  Plea  ( i ) 

ISUMNUVISSEB  PaI'KRS. 

Where  the  information  in is  not 

satisfactorily  accounted  for,  they 
are  insufficient  in  a  suit  to  assess 
lands  said  to  be  held  in  excess  of 
tenure ;  and  defendant  maintain- 
ing uniform  payment  from  Per- 
manent Settlement  is,  whether 
under  Sections  3  and  4,  or  Sec- 
tions 15  and  16,  of  A«^  X.  of  1859, 
not    liable    to     enhancement     of 


162 


rent 


J. 


^232 


Jains.     See  Hindoo  Law  (3) 

Joinder.    See  Ad  VL  of  1862  B.  C.  (2) 

JOINT  Decree. 

A  once  given  for  ever  remains 

such,  any  acS  of  decree-holder  not- 
^  withstanding 

Joint  Hindoo  Family. 

(1)  Actual  partition  by  metes  and  bounds 

not   needed  to  make  division   of 

undivided  property  complete     ... 

(2)*  According  to  Hindoo  Law,  there  is 

no   co-parc^ership    between   the 


133 


116 


Joint 


116 


(3) 


(4) 


182 


(5) 


270 


Joint 

.  (0 


(2) 


(3) 


Hindoo  Family. — (Continued.) 

different  members ofa united  family, 
and  survivorship  follows  upon  it... 

A  member  of  a  —  investing  the  pro- 
ceeds ofa  joint  ancestral  estate,  in 

r  the  purchase  of  other  estates,  does 
so  for  the  benefit  of  the  joint-family, 
and  cannot  alienate  so  as  to  bind 
even  his  own  share  ..• 

The  mere  fact  of  consideration-money 
for  certain  property  having  passed 
out  of  the  hands  of  a  member  of  a 

does  not  relieve  him   of   the 

onus  of  proving  whence  the  money 
came,  or  rebutting  the  presump- 
tion of  joint-ownership 

Character  of  the  strict  proofs    re- 
quired of  an  auction -purchaser  oi 

the  rights  of  a  member  of  a 

to  rebut  presumption  in  favour  of 
joint-estate  ...   294 

See  Full  Bench  Rulings  by  ^  fudges  (5) 

See  Hindoo  Law  (i) 

See  Will  (I) 

Property. 

Where is  sold  to  redeem  other 

mortg'aged  property  about  to  be 
foreclosed,  the -transaction,  bein^ 
for  the  benefit  of  the  family,  is 
good ;  and,  where  a  large  sum  is 
due  on  mortgage,  purchaser  need 
not  enquire  into  original  necessity 
for  mortgage 

The  rule  that  only  so  much  —  should 
be  sold  as  will  meet  necessity  does 
not  apply  where  the  excess  is  small, 
or  the  required  money  cannot 
otherwise  be  raised 

The  fact  of  an  old  factory  remain- 
ing joint  when  the  rest  of  the 


75 


75 


87 


239 


270. 


was  partitioned  is  no  proof  that 
the  shareholders  agreed  to  conti- 
nue working  it,  or  never  to  raise 
new  ones 

(4)  A  shareholder  in  a  joint-family  house 

has  absolute  right  to  partition  of 
his  own  specific  share  in  every 
single  part  of  the  premises 

(5)  Presumption  of  —  not  to  be  rebutted 

by  mere  separation  in  mess 

Joint  Suit. 

Where  the  three  widows  of  three  out 
of  five  sons  sued  the  surviving  sons 
for  their  husbands'  shares  of  pro- 
perty— Held  that  the  death  of  the 
husbands  of  two  of  the  plaintiffs 
before  their  father  was  faul  to  the 
suit  of  all  three  ;  and  that  the  plaint 
was  bad  on  the  ground  of  multipli- 
city •  •  2^' 

JliDv;ment. 

There  must  be  a  distinct  finding  on 
all  the  material  issues  in  a  case  ...  4°' 
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Judicial  Commissioner. 

An  appeal  under  Section  84,  Act  XX. 
of  1866,  from  the  Deputy  Commis- 
sioner of  Chota  Nagpore,  should  be 
made  to  the  Judicial  Commissioner 
who  exercises  the  powers  of  a  Zil- 
lah  Judge 


266 


Jl'»ma-wasil-baki  Papers. 

to  are,  by  Section  43,  Act  11.  of 

'S55»  admissible  only  as  corrobora- 
tive proof,  and  cannot  rebut  the 
presumption  under  Section  4,  Act 
X.  of  1859  ..  *28o 

W cannot  be  treated  as  independent 

evidence  ...*464 

See  Potiahs  (3) 

JURISDICTIOK. 

(»)  A  Small  Cause  Court  has  no to 

execute  a  decree  against  Govern- 
ment." The  Court  so  doing  renders 
plaintiff  applj^ing  for  such  execution 
liable  to  a  suit  for  damages        ...     8? 

(2)  of  Revenue  Court  under  Act  X. 

of  1859  in  a  case  of  •  ground-rent      ^ 
which,  though  included  in  house- 
rent,  is  separable  from  it  ...  *9o 

(3)  Suit   by   purchaser   of   permanent 

transferable  tenure  for  aeclaration 
of  title  as  tenant  to  possession  is 
cognizable  in  a  Civil  Court,  not  by 
Collector  ...  *q5 

(4)  Where   A   lends  money  to   B  on 

bonds,  and,  instead  of  liquidating 
them  from  collections  of  estate  as- 
signed, brings  a  suit  on  the  bonds 
and  obtains  a  decree,  and  B  sues 
for  a  refund  of  collections,  B's  is  not 
asuit  for  rent,  and  must  be  tried  in 
the  Civil  Court  ...  128 

(5)  A  Principal  Sudder  Ameen  may, 

under  Section  290,  Act  V 11 1,  of 
1859,  stay  execution  of  a  decree  of 
the  High  Court  on  its  original  side 
that  judgment-debtor  may  apply 
for  a  new  trial  on  the  ground  of  the 
decree  having  been  obtained  ex 
^4tr/^  without  his  knowledge      ...  202 

Evay  order  passed  by  a  Court  is  not 
void  for  want  of ,  simply  be- 
cause it  is  illegal  ...  207 

—  of  Civil  Courts  in  a  suit  to  set 
asidea  Deputv  Magistrate's  order 
is  not  barred  by  Section  308,  Code 
of  Criminal  Procedure 

ITie  purchaser  of  an  under-tenure, 
who  has  not  obtained  substantive 
or  real  possession,  cannot  sue  to  re- 
cover under  Clause  6,  Section  23, 
Act  X.  of  1859,  but  must  prove 
title  by  suit  in  Civil  Court  ...*24o 

Where  the  High  Court  has  taken 

«  action  on  an  application  of  an  ap- 
pellant to  the  Privy  Council  to 
suy  execution  of  decree  on  giving 
security,    the    Principal    Sudder 

yoi.  viii. 


Jurisdiction. — (Continued,) 

Ameen  has  no  authority  to  make  an 
order  on  an  application  to  execute  275 

(10)  The  Civil  CourtS  have in  a  case 

under  Act  X.  of  1859,  where  plaint- 
iff's allegation  of  fraud  means  only 
that  defendant  has  obtained  some- 
thing he  is  not  entitled  to  ...*290 
in  a  suit  on  a  contract  of  the  na- 


(n) 


(6) 


(7) 


(S) 


239 


(9) 


ture  of  a  common  usufructuary 
mortgage 

(12) in  a  suit  against  the  lessors  and 

rvots,  which  includes  claim  for 
damages 

(13)  A  suit  to  recover  possession  of  land, 
where  plaintiff's  title  is  put  in  issue 
and  tried,  does  not  fall  within  the 
words  of  Clause  6,  Section  23,  Act 
X.  of  1859,  and  is  cognizable  by 
the  Civil  Courts  ■''*^7 

(14) in  a  suit  to  set  aside  a  lease  as 

null  and  void  ...*368 

(15)  The  Civil  Courts  may,  Section  15, 
ActXIV.of  1859,  notwithstanding, 
give  a  decree  for  immoveable  pro- 
perty on  the  ground  of  illegal  dis- 
possession in  a  suit  brought  after 
6  months  from  date  of  such  dis- 

f)ossession,  and  where  defendant 
las  not  proved  his  title  ...  386 

{16)  of  Civil  Courts  in  regard  to 

cases  of  dispossession  illustrated 
with  special  reference  to  Section  151 
Act  XIV.  of  1859,  and  Sections 
318,  319  of  Code  of  Criminal  Pro- 
cedure ...  386 

(17)  A  Court  in  which  a  suit  is  pending 

against  a  decree-holder  is  compe- 
tent, under  Section  209,  Act  VIU, 
of  1859,  to  grant  application  to  stay 
execution  of  its  own  decree  only...  392 

(18)  Act  X.  of  1859  applies  where  rent 

is  reserved  in  kind,  not  where 
articles  are  to  be  delivered  under 
a  separate  agreement  ...*393 

( 1 9)  Where,on  petition  to  set  aside  a  reve- 

nue-sale, a  Commissioner  will  not 
interfere,  the  aggrieved  party  may, 
within  one  year,  bring  an  action 
under  Section  33,  Act  XI.  of  1859, 
in  the  Civil  Court,  which  may  set 
aside  the  sale  on  proof  of  irregu- 
larity and  substantial,  injury       ...439 

(20)  Civil  Court  cannot  sustain  an  action 

to  set  aside  a  sale  for  arrears  where 
no  irregularity  producing  substan- 
tial injury  is  proved ;  but  the  in- 
jured part3r  may  sue  for  damages 
under  Section  33,  Act  XI,  of  1859  439 

(21)  A  suit  for  arrears  of  rent  under 

Clause  4,  Section  23,  Act  X.  of 
1859,  may  be  entertained  bv  the 
Collector  both  against  the  lessee 
and  the  surety  •••*4o2 

(22)  A  suit  to  set  aside  proceedings  of  a 

Collector  acting^  without lies 

in  the  Civil  Court  ...  511 


301    ^ 
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Jurisdiction. — (Continued.) 

(23)  A  suit  by  a  zemindar  against  a 
putneeclar  for  d4k  expenses  is 
cognizable  by  %  Court  of  Small 
Causes  ;  and  no  special  appeal  will 
He  ...  517 

See  Skiobpel  (6) 

See  Full  Bench  Rulings  by  5  Judges  (4) 

See  Procedure  (i) 

See  Mortgage  (6) 

See  Suit  (23) 

K. 
KoBALA.    See  Act  XIX.  of  1843. 

KUBOOLEUT. 

(i)  A  suit  for  — —  will  not  lie  under 
Act  X.  of  i8j9  until  right  to  assess 
is  determined  ...*i88 

(2)  Landlords  holding  a  joint cannot 

institute  separate  suits,  and  call  on 
the  Collector  on  the  original  con- 
tract to  apportion  the  rent  ...*200 

(3)  A  separate cannot  be  claimed 

for  uncultivated  lands  comprised 
in  a  lease  on  the  ground  of  subse- 
quent cultivation  ...*219 

(4)  A  suit  for   a must  fail   where 

plaintiff's  allegation  that  defendant 
IS  holding  land  under  him  is  dis- 
proved ...♦329 

(5)  Whether  a  suit  for on  an  alle- 

gation that  defendant  holds  land 
»  under  plaintiff  will  lie  ...*329 

(©  A  decree  for  a against  a  person 

holding  land  adversely  without  any 
contract  cannot  have  retrospective 

,      ^   ^^'  •..*338 

(7)  A  suit  will  not  lie  for  a for  a 

portion  of  the  lands  of  one  entire 

holding  for  which and  pottah 

have  already  been  exchanged    ...467 

(8)  The  tender  of  a  pottah  is  not  neces- 

sary before  a  suit  for  a can 

belaid  •••*473 

(9)  Where  an  intervenor  opposes  a  suit 

for ,  the  sole  question  is,  who 

was  actually  in  receipt  and  enjoy- 
ment of  rent  before  and  up  to  the 
time  of  suit  ...*5i6 

.  See  Ilowlahdiir  ii) 

See  Suit  (17) 

See  Onus  Probandi  (11) 

L. 

Lakhbraj. 

The  Full  Bench  rulinjg^  that,  before  a 

plaintiff  can  resume lands,  he 

must  prove  the  collection  of  mAI 
rents,  is  not  applicable  to  a  plaintiff 
who  collectecl  mAI  rents  from  the 
time  the  land  could  bear  any     ...  454 

See  Onus  Probsndi  (6)  (12) 
See  Suit  (4) 


Lease. 

Where  a is  granted  under  a  pre- 
tended title  set  aside  by  a  decree 
of  the  Court,  lessees  cannot  main- 
tain possession 

See  Advance  (i) 

See  Suit  (24) 

Legal  Necessity.  See  Onus  Probandi  (io> 

Liability. 

(i )  Whether  in  case  of  damage  to  goods 
conveyed  by  steamer  defendants, 
notwithstanding  exceptions  in  bill 
of  lading,  may  not  be  made  liable 
on  the  implied  warranty 

(2)  A  man  acting  with  goodtatth  is  not 

liable,  becausea  Magistrate  makes 
an  order  on  his  application  which, 
it  afterwards  appears,  ought  not 
to  have  been  made 

(3)  Where is  joint  and  several,  de- 

cree-holder may  proceed  against 
any  joint  defendants  he  may  elect, 
who  would  be  free  to  recover  from 
co-defendant  in  a  suit  for  contri- 
,  bution 

(4)  Where  a  testator  devises  his  proper- 

ty to  be  kept  under  management 
for  the  payment  of  his  debts,  and 
it  is  taken  possession  of  by  the  de- 
visees under  a*  decree,  the  latter 
are  liable  to  answer  any  .suit  of 
creditors ;  the  Civil  Court  not  being 
competent  without  such  suit  to 
maintain  the  attachment  on  the 
payment  of  the  debts 

See  Act  VIII.  of  1859  (7) 

See  Compensation  (i) 

See  Damages  (3) 

See  Execution  (9) 

See  Sale  {\^) 

LiEK.  See  Mortgage  <4) 

See  Res  Adjudicata  (i) 

Limitation. 

( 1)  Suit  for  balance  of  account  in  limited 

trade  to  be  governed  by of 

six  years 

(2)  How  applied  in  suit  to  recover  mo- 

ney paid  by  Government  for  land 
taken  for  public  purposes  which, 
plaintiff  alleges,  belonged  to  him, 
not  to  defendant 

(3)  How  applied  to  right  of  suit  on  a 
foreign  judgment 

How  applied  in  a  suit  in  which,  be- 
fore  getting  at  mortgagee,  plaint- 
iff had  to  contest  the  adverse  title 
of  daughter-in-law  of  original 
mortgagor 

How  applied  in  a  suit  by  Mahome- 
dan  widow  against  her  husband's 
heir  who  has  ousted  her,  with  a 
view  to  establish  her  lien 

How  applied  in  a  landk>rd's  cause 
of  action  to  recover  possession  from 
tenant 


360 


(4) 


(5) 


(6) 


35 


112 


201 


276 


23 
32 


34 


51 


55 
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XVII 


55 


63 


73 


88 


80 


98 


l.iMiTATiov. — (Continued.) 
(;)  As  apf^ied  by  Act  XIV.  of  1859    ... 

(8)  Where  debt  and  promise  to  pay  with- 

in a  giv«n  time  are  admitted, execu- 
tion may  proceed,  though  3  years 
have  expired  from  the  passing  of 
Act  XIV.  of  1859 

(9)  How  applied  where,  on  the  last  day 

for  preferring  an  appeal,  the  Court 
is  unexpectedly  ana  unauthorizedly 
'closed 

(10)  Interpretation  of  Full  Bench  deci- 

sion <7  W.  R.,  p.  515)  with  regard 

to in  cases  of  execution  under 

Section  21,  A61  XIV.  of  1859     ... 

(11)  How  applied  to  execution  of  decree 

against  one  or  more  judgment- 
debtors  who  have  each  a  separate 
liability 

(12)  An    unsuccessful    suit    by    decree- 

holder  to  establish  right  to  land 
alleged  to  have  been  purchased 
benamee  by  judgment-debtor  is,  if 
bond  fide^  a  proceeding  within  the 
meaning  of  Section  20,  A6t  XI V.  of 
1859,  to  keep  decree  in  force 

(r3)  Unsuccessful  suit  by  decree-holder 
to  have  specified  property  made 
liable  under  decree  is  a  proceeding 
to  keep  decree  in  force 

(14)  How  applied  in  the  case  of  holder  of 

decree  for  possession  and  wassilat 
applying  for  execution 

(15)  A  suit  to  set  aside  summary  order 

passed  under  Act  XX  V 1 1 .  of  1 860 
may  be  brought  within  one  year 
from  date  of  order ;  but  such  order 
docs  not  bar  suit  upon  title  though 
brought  after  three  years 

(16)  How  applied  with  respect  to  a  re- 

versioner's cause  of  action  against 
his  ancestor's  lessee 

-~— does  not  bar  suit  for  canceU 
ment  of  lease  on  further  breaches 
of  covenant  by  landlord,  who  has 
waived  right  to  sue  on  ryot's  pre- 
vious failures  to  pay 

How  applicable  under  Section  33, 
Act  X .  of  X  859,  where  claim  is  made 
against  sureties  of  a  deceased  agent 
for  moneys  appropriated  by  him...*i95 

(19)  Where  plaintiff,  within  three  years 
next  preceding  application,  has  got 
possession  of  land  decreed  to  him, 
defendants  not  specifically  alleging 
that  such  proceedings  are  fraudu- 
lent or  collusive.  Judge  must  allow 
further  execution 


99 


f*. 


('/) 


126 


13s 


(18) 


138 


199 


{20)  How  applied  in  the  case  of  a  person 
coming  in  within  three  years  after 
the  dale  of  awards  under  the  Regu- 
•  lations  mentioned  in  Clause  6,  Sec- 
tion I,  A^  XIV.  of  1859,  to  recover 
lands  in  respect  of  which  suit  is 
otherwise  barred  b)*  — *• 


209 


256 


257 


267 


274 


307 


320 


Limitation.— (^C(7w/jw«tf</.^ 

(21)  AH  indoo  widow's  riglit  of  suit  being 

barred  by  adverse  possession  for 
12  years,  reversioner's  suit,  after 
het  death,  is  also  barred 

(22)  How  applied  in  a  suit  against  an 

instigator  under  Section  3?  A61  X. 
of  1836 

(23)  How  applied  to  decrees  of  the  High 

Court  as  being  a  Court  established 
by  Royal  Charter 

(24)  Execution  of  decree  for  possession 

of  land  keeps  the  decree  in  force, 
and  saves  subsequent  applica- 
tion in  respect  to  wassilat 

(25)  How  applied  in  a  suit  to  set  aside  an 

order  under  Section  77,  Act  X.  of 
1859,  and  in  a  suit  based  on  a 
general  right  to  real  property     ...*294 

(26)  How  applied  in  the  case  of  a  Maiio- 

medan  widow  suing  to  recover 
dower  payable  on  the  death  of  her 
husband,  if  her  plaint  merely 
amounts  to  a  money-claim 

(27)  How  applied  to  striking  a  case  off  a 

file 

(28)  How  applicable  to  a  suit  brought 

by  a  Hindoo  lady  clainting  to  be  a 
reversioner,  af^ainst  a  devisee  ^hose 
rights  were  ultinuitely  acknowledg- 
ed by  testator's  widow 

(29)  How  applied  in  a  suit  on  a  bond 

which,  besides  securing  payment 
of  money,  hypothecates  lands  for 
further  security 

(30)  The-* — under  Section  6,  Act  VI. 

(B.  C.)  of  1862,  does  not  apply  to 
suits  for  rent  at  an  enhanced  rate 
after  notice  ...*343 

(31)  Where     immoveable    property    is 

attached  for  sale  in  execution,  a 
third  party  claiming  a  portion  is  not 
bouna  to  sue  within  one  year  after 
delivery  to  auction-purchaser     ... 

(32)  Possession    under    a    Magistrate's 

order,  which  is  set  aside  by  a  Civil 
Court,  cannot  avail  against  a  plea 

of 

{l^)  How  applied  in  a  suit  for  recover>' 
of  land  under  a  lease,  where  defend- 
ant claims  it  as  a  mahtran  tenure  394 

(34)  How  applied  in  a  suit  for  recovery  of 

possession  on  ground  of  ouster  ... 

(35)  How  applied  in  an  action  for  breach 

of  contract  on  the  repudiation  of  a 
lease 

(36)  Ho%  applied  under  Clause  2,  Section 

I,  Aa  XIV.  of  1859,  to  a  stiit  for     . 
damages  for  malicious  prosecution  443 

(37)  How  applied  where  plaintiff,  having 

granted  a  putnee  of  certain  land, 
ought  it  in  on  its  being  ultimate- 
ly sold  for  arrears  of^rent ;  and,  on 
taking  khas  possession,  found  that 
the  plot  had  beefi  encroached  upon 
by   defendant   who  had  been   in 


323 


334 


358 


373 


426 


442 
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Li  MiTAT  ION . — (Contin  ued.J 

wrongful  possession  for  more  than 

12  years  before  institution  of  suit  444 

(38)  Where  the  plea  <fF is  raised  for 


the  first  time  on  remand,  the  ques- 
tion not  arising  in  the  pleadings,the 
Lotter  Appellate  Court  is  not  bound 
to  take  it  up 

(39)  ^^'here   defendant  pleads 


451 


an 


Amcen*s  report  is  not  sufficient  to 
prove  plaintiff's  possession  within 
12  years  of  date  of  suit  ...  464 

(40)  How  applied  to  a  decree  of  the  High 

Court  as  a  Court  established  by 
Royal  Charter,  which  falls  under 
Section  19,  Ai5t  XIV.  of  1859     ...  470 

(41)  There  is  no under  A61  XIV.  of 

1859,  or  Section  377,  Code  of  Civil 
ProcedurOi  to  the  ti me  after  90  days 
at  which  an  application  for  review 
may  be  filed  ...  483 

(42)  Where  applicable  under  Clause  7, 

Section  i,  Aa  XIV.  of  1859,  Sec 
tion  318,  Code  of  Criminal  Proce- 
dure, prescribes  no for  a  suit 

to-  set  aside  a  Magistrate's  award 
under  that  Section,  and  such  a  suit 
may  be  brought  within  12  years 
from  the  time  of  cause  of  action...  490 

(43)  A  written  acknowledgment  sealed, 

but  not  signed,  is  not  an  acknow- 
ledgment within  the  meaning  of 
„  Section  4,  A6\  XIV.  of  1859      ...  513 

(44)  The  cause  of  action  of  the  heir  to  a 

Hindoo  widow's  husband  in  a  suit 
to  obtain  possession  accrues  on 
the  day  of  her  death  ...  519 

See  Aa  X.  of  1836. 

See  Aa  XIV.  of  1859  (2)  (3) 

See  Declaratory  Decree  {2) 

See  Evidence  (5) 

^ee  Execution  (6)  (15) 

See  Foreclosure  (i) 

See  Full  Bench  Rulings  by  5  Judges  ( 1 ) 

See  Pre-emption  (5) 

See  Procedure  (2) 

See  Registration  (3) 

See  Sale  (4) 

See  Title  (i) 

Limited  Dbaliings.    See  Limitation  (i) 

Loc.\L  ENauiRY. 

Section  180,  \t\  VIII.  of  1859,  re- 
quires  by  a  regular  officer  of 

the  Court ;  but  non-com pliiVice  is 
^  nbt  per  se  ground  of  special  appeal      6 

Lost  Record. 

*  Where  the  records  in  a  case  of  ap- 
peal are  not  forthcoming,  all  the 
papers  are  to  be  sent  to  the  Lower 
Court  for  further  evidence,  which  it 
must  return,  vith  its  opinion,  for 
filial  disposal  by  High  Coiirt      ...     38  ) 


M. 
Mahombdan  Law. 

(1)  Descendants     of   paternal    grand- 

father's brother  rank  among  resi- 
duaries,  and,  as  such,  arc  prefer- 
able heirs  to  granddaughters     . . .     39 

(2)  The  privilege  of  Shuffa  refers  to 

completed  sales,  the  vendor's  rights, 
being  extinguished  ...  255 

(3)  The  right  to  pre-emption  will  not  be 

recognized  by  the  High  Court 
beyond  the  limits  to  which  the 
necessities  of  a  Mahomedan  family 
are  judicially  decided  to  extend ...  309 

(4)  The  -— —  does    not    recognize    the 


right  of  pre-emption  in  favor  of  a 
mere  tenant  upon  the  land         ...  437 

See  Dower  (i)  (i) 

See  Pre-emption  (4)  (6) 

Maintenance. 

Arrears  of may,  as  debt  due  to 

a  widow,  be  attached  in  execution 

of  decree  against  her  ...     41 

Managers. 

(i)  Where  elder  sons,  managers  of  an 
*'  estate,  are  charged  with  n^lect  to 

the  injury  of  a  minor  son,  the 
Judge  is  bound  to  inquire  ...  278 

(2)  Where  any  of  the appointed 

by  a  will  are  unable,  or  refuse,  to 
act,  it  does  not  follow  that  others 
must  be  brought  instead  ...  ib. 

(3). becoming  incapable,  as  Vedan- 

tists,  of  performing  ceremonies 
contemplated  in  a  will,  may  make 
over  the  requisite  expenses  to  any 
one  concerned  ...    ib. 

See  Right  of  Suit  is) 

Measurement 

(i)  By  putneedar.    See  Aa  VI.  of  1862, 
B,  C.  (I) 

(2)  No  zemindar  is  precluded  from  right 

of  —  under  Section  9,  A6t  VI.  of 
1862,  B.  C,  except  by  some  ex- 
press restriction  ...  14 

(3)  Rights  of .    See  Full  Bench  Rul- 

ings by  3  Judges  (2) 
See  Mortgage  (7) 

Mesne  Profits 

(1)  — to  be  ascertained  in  execution 

of  a  decree  may  be  decreed  under 
Section  232,  Aci  VIII.  of  1859; 
decree-holder  may,  pending  as- 
certainment, apply  for  attachment 
of  judgment-debtor's  property  ...       9 

(2)  How  to  be  assessed  in  a  case  of 

wrongful  dispossession  ...   lol 

(3)  Definition  of ...   103 

(4)  In  what  measure   to  be  awarded 

when  one  party  illegally  dispossess- 
ing another  lets  his  estate  in  f^rm  133 

(5)  How  to  be  ascertained  in  a  case  in 

which  plaintiff,  by  establishing  his 
superior  4itlc,  ejects  defendant  who, 

d 
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Mbsrk  Profits. — (Coniinued,) 

with  colour  of  right,  had  occupied 
newly  formed  lands  ...  173 

(6)  A  defendant,  giving  neither  Commis- 

sioner enquiring  into  wassilat,  nor 
the  [«ower  Courts,  any  materials  on 
which  to  decide  as  to  his  expenses, 
is  not  entitled  to  the  assistance  of 
•       the  Court  on  appeal  ...  203 

(7)  The  sum   recoverable  as  — —  is  of 

the  nature  of  damages  to  bo  assess- 
ed at  the  discretion  of  the  Court 
trj'ing  the  case  on  its  merits 

(8)  How  to  be  assessed  in  a  case  of 

wrongful  possession  of  land 

(9)  2irc  recoverable  from  a  person 


447 
450 


in  honA-fide  possession,  who  does 
not  know  of  the  defect  in  his  title . . .  479 

5"*^  Dur-putneedar  (i) 

See  Execution  (2) 

See  Limitation  (13) 

See  Mortgage  (7) 

MiKORITY. 

(i)  In  the  case  of  Mahomedans  not  sub- 
ject to  the  Court  of  Wards,  the  li- 
mit of is  at  least  16  years  ...  301 

(2)  In  the  absence  of  proof  of*— — at  the      • 
time  of  the  execution  by  an  alleged 
minor  of  a  deed  of  sale,  the  sale 
was  upheld  ...  371 

Misfeasance.    5^^  right  of  Suit  (5) 

MiS-JOINDER. 

Plaints  against  several  defendants  for 
causes  of  action  which  have  accrued 
against  each  separately,  and  in 
which  they  are  not  jointly  concerned, 
should  be  rejected  ...     65 

See  Full  Bench  Rulings  by  5  Judges  ( i ) 
MiT\K.SH%R\.    See   Full   Bench  Rulings 

ifyjjtidges  (i)' 
5*^^   Full   Bench   Rulings 

See  Inheritance  (2) 
MoFussiL  CoLRTS,    See  Rights  (i) 
Money  Dbcree. 

(!)  I^nd  cannot  be  sold  in  satisfaction 

of  — —  ...     29 

(2)  Holder  of  a  simple does  not  ac- 
quire a  lien  on  property  of  judg- 
ment-debtor ...  116 
See  Execution  {20) 
See  Hindoo  Widow  (5) 
Mortgage 

(i)  by  wives.    See  Estoppel  (i) 

(2 )  Supreme  Court  issuing  execut  ion  after 
udgment  had  been  entered  on  a 
>ond,  and  ordering  sale  in  1821, 
under  a  fi-fa,  of  lands  mortgaged 
in  1819--HBLD  that,  at  the  time  of 
the  sheriff's  sale  (1821),  an  equity 
of  redemption  could  not  be  sold 
under  a  n-fa  ...  210 

(3)  Where  a  mortgagor  is  prevented  by 
the  closing  of  the  Court  from  de- 

•  porting money  on  the  day  to 

which  term  of  payment  is  extended, 


223 


Mortgage  . — fContinued,) 

he  may  prevent  foreclosure  by 
payment  on  the  first  day  of  the 
Court's  re-opeiing 
(4)  Where  B  having  a  lien  of  A*s  pro- 
perty sells  A*s  rights  and  interests 
to  D  after  A  had  given  a«f>utnee 
of  the  property  to  C — Held  that 
D  has  no  right  in  a  suit  against  C, 
whose  putnee  was  created  before 
Z)'5  purchase 

Common   usufructuary  — .   See 
jurisdiction  {11) 

A  zur-i-peshgee  is  a  usufructuary 
;  and  a  suit  to  cancel  it  is  cog- 


(5) 
(6) 


291 


nizable  by  the  Civil  Courts,  not 


10 


322 


under  Act  X.  of  1859 

(7)  Where  a  mortgagor  has  deposited 

the  principal  to  redeem  an  estate, 
the  usufruct  of  which  had  been 
enjoyed  by  mortgagee  in  lieu  of 
interest,  and  the  latter,  setting  up 
a  false  claim  on  absolute  sale,  for- 
ces plaintiffs  into  a  suit  in  which 
possession  is  decreed  them — Held 
that  they  are  entitled  to  mesne- 
profits  within  the  Statute  of  Limi- 
tation, and  to  interest  from  date 
of  suit 

(8)  Where,  in  a  suit  to  recover  possession 

of  mortgaged  property,  a  large 
balance  in  favor  of  mortgagee  is 
found  to  exist,  plaintiff  is  not  en- 
titled to  a  conditional  decree 

(9)  A  mortgagor's  equities  follow  mort- 

gagedproperty  even  when  the  pur- 
chaser is  only  an  agent 
See  Alienation  (2) 
See  Appeal  (11) 
MouLMEiN.    See  Probate  (i) 
MuLTiPLi c iTY.    See  jfoint-Suit  ( i ) 

N. 
NuTHEE  Shamil  Pesii  Orders.  See  Irregula* 

rity  (I) 
Notice. 

(I)  Judgment-debtor  objecting  to  what 
the  .\meen  had  done  in  enquiry  re- 
specting mcsne-profits,  but  not  to 
want  of—  of  enquiry,  cannot 
urge  this  latter  ground  in  appeal  9 
of  enhancement   must,    under 


369 


399 


(2) 


(3) 


(4) 


(5) 


Section  13  of  Act  X.,  be  served  by 
the  person  to  whom  rent  is  payable  *72 

Distinct  and  independent  holdings 

cannot  be  consolidated  in  a of 

enhancement  without  the  consent 

of  the  ryot,  who  is  entitled  to 

or  notices  specifying  the  several 
holdings,  the  enhanced  rent  on 
each,  and  the  ground  of  such  en- 
hancement ...*252 

.\  ryot  even  when  a  plaintiff,  is  com- 
petent to  object  to  the  legality  of 

a of  enhancement 

to  an  agent  is  constructive 


♦o-r 


271 


to  his  principal,  Y^hen,  without  it,  the 
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*503 


latter  would  have  escaped  a  trust  or 
burden  relative  to  the  purchase  ...  399 
(6)  Theinformality§fa—— of  enhance- 
ment  accepted  by  a  ryot,  cannot 
be  urged  for  the  first  time  in  special 
appeal 

See  Enhancement  (4) 

See  Execution  (15) 

See  Possession  (9) 


O. 

Occupancy. 

(1)  On  the  death  of  an  occupant  ryot, 

the  zemindar  may  let  his  land  to 
whomever  he  pleases,  relative  of 
deceased  not  being  entitled  to  suc- 
ceed by  inheritance  ...  ♦do 

(2)  A  holding  by  a  ryot  and  his  father 

for  many  years  creates  right  of , 

.  and  zemindar  cannot  oust  except 
by  due  course  of  law  ...*I27 

See  Act  X.  of  1859  (5) 
See  Suit  (9) 
Onus  Probandi. 

(i)  Where  a  ryot  contests  a  notice  of 

enhancement  ...    ♦g 

(3)  In  the  case  of  an  applicant  who,  un- 

der Section  230,  Act  VIII.  of  1859, 
contests  decree- holder's  right  to 
dispossess  him  ...      8 

(3)  Where  plaintiff  sues  for  confirma- 

tion of  possession  ...     84 

(4)  Where  primd-facie  tenant  holdspart 

of  the  land  sought  to  be  enhanced 
as  paying  rent,  and  part  as  rent- 
free  ..*i83 

(5)  Where  landlord  sues  for  possession 

of  land  within  his  estate  ...  191 

(6)  In  a  question  of  boundary  between  a 

lakheraj  tenure  and  a  zemindar's 
m&l  land  ...  209 

(7)  In  a  suit  to  contest  distraint,  where 

tenant  pleads  pa3r'ment  of  jumma, 
and  landlord  denies  it  ...*2i9 

(8)  Where  tenant  has  taken  steps  for  an 

intended  relinquishment  of  land, 
landlord  must  prove  continued  pos- 
session notwithstanding ;  but  where 
such  steps  have  not  been  taken, 
tenant  must  prove  that  landlord 
took  possession  and  enjoyed  profits.*220 

(9)  In  a  suit  to  set  aside  sales  by  a 

minor's  guardians,  on  the  ground 
that  they  were  not  justified  oy  any 
legal  necessity  ...  364 

(10)  In  a  case  of  alleged  lunacy  ...  375 

(11)  In  a  suit  for  a  kubooleut  on  an  al- 

leged right  to  assess  lands  which 
have  accreted  to  a  permanent  zim- 
ma  tenure  •..*427 

(12)  Where  an  ordinary  zemindar  sues  to 

assess  lands  said  to  have  been  il- 
legally usurped  by  a  lakherajdar, 
subsequent  to  the  Permanent  Set- 
tlement ^  •••  45« 


Onus  Probandi.— ^Co»/»«w^rf J 
(r3)  In  a  suit  for  arrears  of  rent  at  a  spe- 
cified rate  ...♦464 
(14)  In  a  suit  for  rent  alleged  as  due  un- 
der an  arrangement  repudiated  by 
defendant                                     ...*509 
See  Admission  (3) 
See  Ejectment  (1) 
See  Evidence  (20) 
See  Full  Bench  Rulings  by  3  Judges  (5) 
See  Intervenor  (3) 
See  Joint  Hindoo  Family  {4) 
See  Joint  Property  (5) 
See  Lakheraj  (1) 
See  Mesne  Profits  (6) 
See  Minority  (2) 
See  Pre-emption  (5) 
See  Presumption  (5) 
Oral  Examination.    See  Plea  (1) 

Ouster.    See  Limitation  (33) 

P. 
Partition. 

Lower  Appellate  Court's  order  for 

of  shikmee  tenure  upheld  on 

•  the  ground  that  it  affects  neither 

the  Government,  nor  the  zemindar, 
nor  plaintiffs  as  shikmeedars      ...   128 
See  Full  Bench  Rulings  by  5  Judges  (i) 
See  Hindoo  Law  (2)  (5)  (6) 
See  Joint  Hindoo  Family  (i) 
See  Joint  Property  (3) 
Permission.    See  Possession  (9) 

Places  of  Worship  and  Sacrifice.    See 
Hindoo  Lato  (5) 

Plaint. 

(1)  A  prolix,   argumentative,  or  irrele- 

vant   should   be    rejected  or 

returned  for  amendment  ...  295 

(2)  A praying  that  defendant  may 

be  criminally  prosecuted  for  for- 
gery should  be  rejected  ...  I  A. 

(3)  A in  what  is,  practically,  Per- 

sian, should  be  rejected  or  returned 
for  presentation  in  the  ordinary 
language  of  the  district  . . .  495 

See  Joint  Suit  (1) 

See  Misjoinder  (i) 


Plea. 

(I) 


in  reply  to  questions  by  the 


(2) 
(3) 


Court  must  be  enquired  into,  even 
though  not  advanced  in  the  origin- 
al plaint;  Section  213,  Code  ol 
Civil  Procedure,  authorizing  a 
Court  to  frame  issues  on  allegations 
collected  from  oral  examinations  354 
of  previous  transfer.    See  Con^ 


firmation  (2) 

—  of  fraud.    See  Intervenor  (3) 


Pleader. 

( 1 )  Section  4  of  Rules  regarding 


fees  docs  not  lay  down  that,  in  cases 
partly  decreed  and  partly  dismiss- 
ed, the  portion  of  claim  as  to  which 

f 
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Plsadbr. — (CoHiinued,) 

judgment  is  given  for  defendant, 
IS  to  be  treated  as  if  defendant  had 
daimed  that  sum  and  got  a  decree  55 
(2)  — -  appearing  in  regular  appeal  be- 
fore High  Court  is,  under  Section 
18,  A^  VIII.  of  1859,  competent 
under  that  vakalutnamah  to  ap- 
*  pear  in  reviews  and  in  appeal  to 
Privy  Council  ...     92 

Possession. 
(i)  The  khas  ~  of  a  dur-puineedar, 
having  been  establisbea  by  decree 
under  Section  230,  Adl  VIII.  of 
1859,  cannot  be  disturbed  except 
by  a  regular  suit  for  direct  — -. . .  131 

(2)  A  person  in  —  of  land  is  prima 

jaci:  entitled  to  it  and  to  all  incre- 
ments ...   164 

(3)  Sixty  years*  is  a  bar  both  to 

past  arrears  and  future  assessment*232 

(4)  A  plaintiff  obtaining  declaration  of 

title  and  confirmation  of can- 
not eject  a  defendant,  but  must 
bringafresh  suit  underA6lX.ofi  859*28 1 

(5)  Where  a  plaintiff  suing  as  owner  is 

admitted  to  be  in  as  mort-       • 

gagee,  the  question  of ought 

to  be  tried  ...  333 

(6)  A  plaintiff  in under  a  deed  of 

conveyance,  subject  to  an  under- 
taking to  re-convey  on  re-payment 
within  a  period  which  has  long 
elapsed,  is  entitled  to  establish  his 

r^nt  to against  an  intruder 

claiming  on  a  fraudulent  sale     ...  340 

(7)  Hunting  elephants,  cutting    wood, 

levying  cesses,  and  exacting  ser- 
vices in  the  Garrow-hills  for  more 
than  60  years,  held  to  be,  not  acts 

of  mere  easement,  but  acts  of 

by  zemindar  ...  343 

(8)  in  a  case  for  recovery  of  — ^  after 

ouster,  plaintiff  cannot  oust  de- 
fendant by  proxing  anterior  ■  , 
but  must  prove  title.  A  posses- 
sory suit,  under  Section  15,  Act 
XIV.  of  1859,  should  be  brought 
within  the  proper  time  ...  370 

(9)  Where  defendant's  holding  is  per- 

missive, plaintiff  should  recover 
■  ■  '  by  serving  defendant  with 
notice  to  quit,  so  putting  an  end  to 
permission  ...  385 

(10)  -——of  land  not  included  in  the 

plaint. 
Stt  Act  VI n,  of  j8s9  (41) 

(11)  Where  plaintiffs,  having  purchased 

shares  in  a  joint-property,  and  held 
— -,  sue  to  recover,  H  klij  that,  on 
establishing  their  right,  they  are 

entitled  to  recover ,  whether 

originally  joint  or  Separate         ...450 

See  Declaration  of  Title  (i) 

Ue  Evidence  (9)  (13) 

See  Lease  (1) 

^  limitation  (13)  (31)  (38) 

Set  TitU  (f) 


POTTAH. 

(1)  A  ryot's being  declared  void 

does  not  affecthis  title  to  occupancy- 
right  under  Seetion  6,  Act  X.  of 

"859  .  ...*374 

(2)  —  contradicted  by  papers,  neither 

on  the  records  nor  producec^as  ex- 
hibits, is  not  therefore  false         ...  395 

(3)  Copies  of  — -  and  jumma-wasil-ba* 

kee  papers  are  not  to  be  accepted 
simply  because  they  are  attested 
or  authenticated  ...*488 

(4)  No  particular  form  of  words  is  re- 

quired in  a  — —  conveying  rights 
to  hold  at  fixed  rates  ...*502 

See  Ptitneedar. 
Pre-emption. 

(i)  Whether,  as  between  owners  of  ad- 
jacent plots  of  land, can  exist 

by  right  of  vicinage  ...      3 

(2)  applies  only  to  sales.    A  lease 

in  perpetuity  with  a  rent  reserved 
is  not  a  sale  ...  107 

{2)  Where  a  Mahomedan  seeks  to  en- 
force right  of ,  a  Hindoo  de- 
fendant is  not  bound  by  Mahome- 
dan I^w,  unless  prescriptive  usage 
and  local  custom  are  proved       ...  204 

(4)  Where  a  sale  has  not  been  complet- 

ed, there  can  arise  no  right  of  — — >  255 

(5)  Where  A  seeking  to  enforce  right  of 

alleges  that  B*s  deed  of  pur- 
chase is  ante-dated,  the  onus  of 
proof  is  on  A^  who,  on  failure,  is 
barred  by  Clause  i,  Section  i,  Act        * 
XIV.  of  1859  ...  383 

(6)  The  Mahomedan   I,aw  of  —  on 

score  of  vicinage  applies  only  to 
houses  and  small  plots  of  land,  not 
to  lar^e  estates  or  claims  of  part- 
nership after  separation  of  estate  413 

(7)  The  right  of is  not  a  matter  of 

title  to  property,  but  a  risht  to  the 
benefit  of  a  contract,  and  must  be 
proved  either  by  law,  or  by  some 
custom  on  grounds  of  justice, 
equity,  and  good  conscience       ...  446 

(8)  There  should  be  a  distinct  finding 

with  respect  to  the  'tulibi  ishti- 
shad'  ...  463 

See  Mahomedan  Law  (3)  (4) 
Presumption. 

(i)  The under  Section  4,  Act  X.  of 

1 859,  need  not  be  specifically  plead- 
ed, but  arises  as  matter  of  course 
on  proof  of  uniform  payment  for 
20  years  ...    *6 

(2)  Where  a  ryot  cannot  show  from  do- 

cuments that  his  pottah  b  only  con- 
firmatory of  a  previous  holding, 
his  possession  dates  from  date  of 
pottah,  and  he  is  not  entitled  to 

the under  Section  4,  Act  X.  of 

1859  ...*I29 

(3)  Where  a  part  of  ^he  consideration- 

money  has  been  paid  before,  and 
the  remainder  at  the  time  of  the 
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Presumption. — (Continued^) 

execution  of  a  deed,  there  is  more 
than  a that  the  whole  consi- 
deration has  pfissed  ...  216 

(4)  An  adversary  is  entitled  to  the  be- 

nefit of  the arising  from  a 

party's  failure  to  prove  his  alle- 
gations •  ..*395 

(5)  The under  Section  4,  Act  X. 

of  1859,  is  not  removed  by  defend- 
ant's statement  that  the  orchard 
was  made  more  than  40  years  aj^o ; 
the  onus  restine  with  the  plaintiff 5*487 

See  Certificate  (s) 

See  Full  Bench  Rulings  by  j  Judges  (5) 

Priority.    See  Mortgage  (4) 

Privy  Council.    See  Appeal  (4) 

See  r leaders  (2) 
Probate. 

When  a  British-bom  subject  dies, 
.  leaving  assets  in  Moulmeini  but 
none  in  Calcutta,  and  a  will  dated 
prior  to  Act  X.  of  1865,  the  execu- 
trix cannot  obtain or  letters 

of  administration  from  High  Court 
of  Bengal  ...      3 

Procedure. 

(i)  Proper in  a  suit  for  recovery 

of  possession  on  allegation  of  ille- 
gal dispossession  pointed  out. 
Where  Defendant  establishes  title 
as  landlord,  defendant  cannot  in  a 
Civil  Court  succeed  on  the  title  of 

fc  an  under-tenant  ...  345 

(2)  There  is  no  law  to  prevent  a  Lower 

Appellate  Court  from  trying  the 
plea  of  limitation  t»y  looking  into 
the  facts  of  a  case  . . .  364 

(3)  A  Judge  must  pronounce  an  alleged 

lunatic  of  unsound  mind,  before  he 
can  order  his  property  to  be  put 
in  charge  of  somebody  else         ...  375 

(4)  Where  an  application  to  have  the 

evidence  of  witnesses  residing  be- 
yond British  territories  taken  fails 
owing  to  circumstances  beyond 
control,  application  to  have  other 
witnesses  examined  within  British 
territories  should  be  granted      ...  448 

See  Appellate  Court  (i) 

See  Certificate  (1) 

See  Full  Bench  Rulings  by  j  Judges  (7) 

Proclamation. 

The  discretion  as  to  issue  of , 

&c.,  given  to  Civil  Courts  by  Sec-    * 
tion  159,  Code  of  Civil  Procedure, 
must  be  exercised  reasonably     . . .  505 
BROPERTf .    See  Act  XXVII.  of  i860  (i) 
See  Hindoo  Law  (i) 

Purchaser. 

(1 )  The of  a  jole  is  not  bound  by 

a  subsequent  decree  against  the 
vendor,  but  holds  under  .Section  2 1 , 
Act  X.  of  1859,  and  can  only  be 
ejected  by  mrans  of  a  suit  against 


Pu  rch  aser. — (Continued.) 

(2)  A  man  buying  in  the  face  of  hostile 
claims  cannot  set  himself  up  as  an 
innocent without  notice       ...  39<> 

•  See  Deeds  (i) 

See  Full  Bench  Rulings  by  3  Judges  (8> 

Putneedar. 

A  provision  in  a  pottah  that  a ^ 

shall  bear  a  proportion  of  any  item 
laid  upon  zemindar  over  and  above 
the  sudder  jumma  does  not  in* 
elude  charges  connected  with  a 
zemindaree  d/ik  . . .     45 

See  Jurisdiction  (23) 
PuTNEE  Lease.    See  Evidence  (3) 

R. 

Razeenamah. 

A stating  satisfaction  of  claim, 

and  withdrawing  a  suit  upon  a 
bond,  is  more  an  application  than 
an  agreement  ...  214 

ilEDEMPTioN.    See  Mortgage  (2)  (7) 

See  Foreclosure  (i) 

Re-formation. 

(i)  Where  plaintiff's  and  defendant's 
lands  have  re-formed  on  the  same 
site,  and  there  is  no  third  claimant,  ' 
the  question  of  title  must  be  deter- 
mined by  Clause  5,  Section  4,  Act 
XL  of  1825  ...  287 

See  Alluvial  Land  (i) 

Registration. 

(1)  The   unregistered    transferee    of  a 

transferable  tenure  is  not  a  tres- 
passer, but  may  recover  possession 
as  against  the  zemindar  evicting 
him  ...  ^96 

(2)  The  transferee  of  a  tenure  not   in 

possession,  instead  of  depositing 
rents  in  Court,  should  register 
transfer  in  the  serishtah  of  the 
zemindar,  and  apply  to  the  Col- 
lector in  case  of  zemindar's  refusal*  13S 

(3)  When  an  application  for  —  was 

made  before  the  new  ~  law 
(XX.  of  1^66),  any  person  interest- 
ed may  sue  to  establish  right  to 

under  Sectk)n  15,  Act  XVL 

of  1864 
Where  a  suit  is  to  enforce  a  contract 
from  which  a  vendor  has  resiled, 

there  is  nothing  in   the law 

to  prevent  plaintid  from  enforcing 
contract 


(4) 


423 


ib. 


See  Act  XVI.  of  1864  (i)  (2) 


himself 
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Regulation  VTIL  oi-  1793. 

Section  51.    See  Accretiotis  (1)  Suit  (21) 

Regulation  XXXVL  of  1793. 

Section  17.  •  See  Evidence  {19) 
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Regulation  XVK  op  1797. 

Under  Section  4,  a  decree- holder 
may.  have  decree  executed  on  ap- 
plioition  to  High  Court  ...  275 

Rbgitlatioii  XXVI.  of  1814.  See  Review  (3) 
Rbgulation  VIII.  of  1819.  See  Incumbrances 

Regulation  X.  of  182a.  See  Possession  (7) 
Rb6ul.%tiok  XI.  of  1825. 

Section  4.  See  Onus  Prohandi  (12) 
Re-fiBARiNG  OF  WiTVBSSBS.  See  Suit  (16) 
RELmauiSHMKNT  OF  Land.  See  Act  X,  of 

i8s9  (10) 
See  Onus  Prohandi  (9) 
Remand. 

(i>  A  Lower  Appellate  Court  should 
not  affirm  a  decision  on  one  part  of 
a  claim y  when  it  remands  the  sub« 
stantial  part  ...  303 

(2>  There  need  be  no  second  —  where 
a  case  is  substantially  tried  fully  on 
its  merits  •••*503 

See  Abpeal  (10) 
See  Jurisdiction  (6) 

RCMISSIOK. 

A  —  of  rent  by  a  Naib,  shortly 
afterwards  dismissed,  requires  the 
sanction  of  the  zemindar  ...  452 

Rent. 

(1)  No  subsequent  interruption  by  A  in 

B*s  occupation  of  land  is  an  answer 
to  A*s  claim  for  —  which  had 
previously  accrued.  B*s  eviction 
will  not  relieve  him  of  a  liability 
which  accrued  due  prior  to  eviction  ^54 

(2)  Payment  of for  one  year  does 

not  entitle  to  retain  land,  where  the 
lease  is  declared  null  and  void   ...^368 
(3>  Arrears   of  — — .  See    Decree  (7)  ; 

Jurisdiction  (21) 
Cl)  The  purchaser  of  a  specific  share  of 
a  talook  is  only  liable  for  the  -— — 
of  his  share,  which  may  be  deter- 
mined by  the  separate  jumma  of 
each  tenure  and  the  specific  share 
of  each  shareholder  ...  469 

See  Dur'Putneedar  (i) 

See  Full  Bench  Rulings  by  j  Judges  {3) 

See  Jurisdiction  (4) 

Represbntativb*  See  Execution  (11) 

See  Act  XL.  of  1858  (i) 
Res  Adjuoicata. 

(1)  In  a  suit  against  a  widow  who  has 

taken  possession  of  her  husband's 
property,  where  an  absolute  decree 
of  right  b  |pven  to  her  husband's 
heirs,  no  nght  of  lien  for  dower 
having  been  raised,  the  right  of  lien 

b  a  ■  ....      •••  3^7 

(2)  A  decree  for  a  plaintiff  is  binding  on 

defendants oNlectiyelv  and  several- 
ly, althoii^h  any  of  them  was  only 
tkhteaiun;  and  no  issue  in  the 
^natter  of  the  suit  between  them 
can  be  raised  in  a  subsequent  suit  366 

Vol  VIII. 


Respondent. 

A  Judge  may  add  to  the  record  a 

who  has  been  a  party  to  the 

original  suit     •  ...•367 

Resumption. 

The  absence  of  allusion  to  a  r^lgious 
or  charitable  trust  in  a  fresh  settle- 
ment of  lands  resumed  by  Govern- 
ment proves,  not  that  there  was  no 
such  trust,  but  that  it  has  not  been 
proved  by  those  claiming  the  land 
asUkheraj  ...  316 

See  Auction^purchaser  (i) 
See  Onus  Prohandi  (13) 
Reversal 

(1)  — -^  after  re-hearing.  See  Ex^parte 

Decree  (i) 

(2)  Appellate  Court  should  not  summa- 

rily reverse  a  Lower  Court's  order 
to  execute  a  decree  of  which  there 
is  not  sufficient  evidence  that  it  has 
been  kept  in  force,  but  should  re; 
m it  the  case  for  further  proof     .i!  276 

Reversioner. 

On  the  death  of  a  Hindoo  widow, 
her  husband's  heirs  are  entitled  to 
all  his  immoveable  property,  ex- 
cept so  much  as  she  may  have  dis- 
posed of  under  circumstances 
making  her  alienations  binding ...  519 

See  Limitation  (20) 

See  Right  of  Suit  (4) 

Review, 

(i)  A  proceeding  admitting  a with- 
out the  notice  required  by  Section 
378,  Act  VIII.  of  1859,  is  vitiated, 
and  not  bindm^  ...  304 

(2)  The  Code  of  Civil  Procedure  has 
removed  the  former  inability  of  the 
Lower  Courts  to  — —  their  judg- 
ments without  permission  from  a 
superior  Court  ...  483 

'  (3I  A  party  petitioning,  after  the  Code  . 
of  Civil  Procedure  came  into  force. 

for  a of  a  judgment  in  appeal 

passed  in  1840,  is  entitled  to  be 
governed  by  Regulation  XXV I.  of 
1814  •  -.483 

(4)  Application  for  a on  new  evi- 
dence of  a  judgment  of  the  late 
Sudder  Court  reject ine  special 
appeal  should  be  made  to  the 
Court  of  original  jurisdiction       ...  511 

See  Full  Bench  Rulings  by  j  Judges  (4) 
See  Limitation  (40) 
See  Pleaders  (2) 

Rights. 

There  is  no  distinction  between  legal 
and  equitable  — — :  in  Mofussil 
Courts  ...  399 

See  Act  XXIIL  of  1861  (4) 
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Rights  of  Purchaser. 

A  person  suing  as  purchaser  of  the 
rights  of  another  with  whom  a  me- 
hal  Was  settl^,  to  have  them  con- 
firmed, is  entitled  to  a  declaratory 
decree,  and  to  be  registered  as 
rightful  owner  ...  190 

See  Sale  Law, 
Right  of  Sale.  See  Incumbrances  (2) 
Right  of  Suit. 

(i)  —  for  compensation  paid  to  wrong 
party.  See  Limitation  (2) 

(2)  Provision  in  a  bill  of  lading  that  any 

claim  for  short  delivery  or  damage 
to  goods  should  be  made  at  the  port 
of  Calcutta,and  not  elsewhere,  does 

not  affect   plaintiff's in  the 

Court  of  Rangoon.  Objection  on 
this  ground  cannot  be  taken  for  the 
first  time  at  hearing  of  appeal    ...    35 

(3)  A  civil  action  will  not  lie  to  reverse  a 
•  sale  of  property  carried  out  under 

Section  185,  Code  of  Criminal  Pro- 
cedure ...  207 

(4)  A  reversioner  may,  during  the  life- 

time of  a  childless  Hindoo  widow, 
sue  to  have  a  deed  of  conveyance 
granted  by  her  declared  inopera- 
tive on  her  death  ...  273 

(5)  Where  a  public  endowment  has  been 

transferred  to  trustees  under  Act 
XX,  of  1863,  any  person  interested 
in  the  religious  establishment  has 
a  —  for  misfeasancci  &c.        ...  313 
See  Abuse  (i) 
See  Limitation  (3) 
Right  of  Vicinage.  See  Pre-emption  (1) 

S. 

Sale. 

(i)  Where  decree  is  for  arrears  of  rent 
due  on  a  tenure,  the  tenure  itself 
is  sold,  and  all  the  co-sharers  are 
jointly  liable  ...    61 

(2)  ——of  rights  in  amehal.  See  Rights 

of  Purchaser  (2) 

(3)  In  a  suit  for  possession  under  bill  of 

— ,  the  plea  that  part  of  the  pur- 
chase-money remains  unpaid  is  not 
invalidated  by  the  fact  that  a  de- 
cree for  the  balance  has  already 
been  passed  in  another  suit        ...  218 

(4)  The  auction-purchaser  of  rights  of 

Government  in  a  talook  sold  for 
arrears  of  revenue  is  not  privy  in 
estate  to  defaulting  proprietor,  and 
is  bound  by  no  limitation  that 
would  not  bind  the  Government...  222 

(5)  — T—  of  son's  right  to  succeed  his 
*  father.  See  Execution  (14) 

(6)  An  illusory  -— ,  proving  fraud  on 

the  part  of  vendor,  though  the 
kobala  was  registered,  does  not 
stand  in  the  way  of  plaintiff's  right 
as  vendee  at  a  prior  — — ,  though 
notr^ter^d  ...  300 


(8) 


(9) 


362 


ShL.n,'^(Continued,) 

(7)  A  —  in  execution  of  a  decree  for 
costs  is  not  cancelled  when  the 
part  of  the  decree  making  plaint- 
iff answerable  for  costs  is  set  aside  390 

In  the  case  of  a  — —  in  execution, 
the  latest  act  of  a  decree-holder 
to  keep  his  decree  in  force  is  the 
,  not  the  confirmation  of  it  ..•  359 

Where  claimants  to  a  portion  of 
property  advertized  for  —  in 
execution  admit  judgment-debt- 
or's interest  in  the  property,  they 
should  be  treated  as  defendants ; 
Section  246  of  Code  of  Civil  Pro- 
cedure applying  only  where  judg- 
ment-debtor has  no  possession  ... 

(to)  At  a for  default  of  payment  of 

Government  revenue,  tne  Collector 
b  bound  to  sell  to  the  highest  bid- 
der, even  though  the  bidder  is  the 
husband  of  the  person  in  arrear  ...  372 
(11)  Where  plaintiff  has  a  separate  lien 
on  each  and  all  of  several  mouzahs 
pledged  as  security,  he  may  elect 
lor ,  whichever  is  likely  %o  sa- 
tisfy his  claim  ...  379 

Under  Act  VIII.  of  1859,  a in 

execution  without  previous  attach- 
ment is  illegal :  the  words  "  attach- 
ment" and ''sale"  in  Section  201 
must  be  taken  together  ...  415 

Omission  in  a  sale-proclamat*on  of 
particulars  in  respect  of  Govern- 
ment Promissory  Notes  does  not 

vitiate  the ;  but  Lower  Court 

ought,  under  Section  249  of  the 
Code,  to  call  for  them 

The of  Government  Promissory 


(12) 


(13) 


(14) 


41S 


(15) 


(16) 
(17) 


(18) 


(19) 


Notes  through  a  broker  is  permis- 
sive under  Section  24S,  not  obliga- 
tory 

Government  Promissory  Notes  in 
the  custody  of  the  Collector  need 
not  be  produced  in  Court ;  Section 
238  of  the  Code  applying  only  to 
property  in  the  possession  01  the 
J  udgment-debtor 

—  of  putnee  for  arrears  of  rent. 

See  limitation  (36) 

Full  Bench  Ruling  that  a-' — under 
Section  105,  Act  X.  of  1859,  is  not 
free  of  incumbrances  created  by 
defaulter  does  not  apply  where 
the  tenure  is  not  sold  ...^ 

In  a  suit  to  recover  possession  of  pro- 
perty said  to  be  purchased  from  two 
defendants,oneof  whom  did  not  sell, 
the  decree  should  absolve  the  share 
of  the  latter  from  liability 

A  putnee  tenure  sold  under  Section 
105,  Act  X.  of  1859,  passes  free  of 
incumbrance  or  otherwise,  accord- 
ing as  it  would  have  done  if  sold 
under  any  law  in  force  at  the^ime 
of  the  passing  of  Act  X. 


ib. 


lb. 
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S  A  L  B  •'•^(Con  tin  uedj 

See  Act  VIII.  of  18 $9  (13) 

See  Appeal  (7) 

See  Attachment  (1)  (3) 

See  Dismissal  (i) 

See  Fraud  (3) 

See  Hi^h  Court  (2) 

See  Jomt^property  (i)  (2) 
•  See  Mortgage  (9) 

See  Pre-emption  (2) 

5;?^  Presumption  (3) 
Sale  Law. 

( 1 )  The  principle  on  which  purchasers  at 

revenue-sales  acquire  estates  in 
the  condition  they  were  in  at  the 
Permanent  Settlement  isrecoi^niz- 

cdbythelast (AaXI.of  iSsq), 

and  applies  to  encroachments  and 
under-tenures  created  by  the  old 
proprietor  or  his  laches 

(2)  The  object  of  the (XI.  of  1859) 

■\to  g've  the  purchaser  a  title 
which  cannot  be  challenged.  A 
salemajr  besetasidefor  irregularity 
under  Section  25 ;  and  where  hard- 
ship  or  mjustice  is  disclosed,  the 
Government  may  set  the  sale  aside 
under  Section  26 

See  Incumbrances  ( i ) 
Security. 

Where  plaintiff  leaves  the  country 
before  the  case  is  decided,  defend- 
ant should  apply  to  the  Court, 

before  such  decision,  to  take 

for  costs  ;  but,  if  the  case  goes  to 
judgment,  the  Court  on  appeal 

cannot  call  for for  costs  of 

Lower  Court,  which  must  be  realiz- 
cd  m  execution 

See  Advance  (i) 

Sbttlbmbnt  Ambek.    See  Evidence  (17) 
Srikmbb  Tbnurb.    See  Partition  l\\ 

SlGKATURB.  ' 

^^M  TT  ^  r  *  ^^^^  ^f  t^e  ancient 
Nuddea  family  is  valid,  although 
without  the  name  of  any  particular 
mdividual  ^  « 

Small  Cause  Courts.    See  Ai^  XIII  of     ' 
tB6i  (I)  (2)  ^-^ 

See  Jurisdiction  (i) 

See  Special  Appeal  (3) 
SoLBVAMAH.    See  Stamps  (3) 

Special  Appe\l. 

(I)  A  party  on must  not  go  behind 

the  issues  raised   in   the    F-ower 
Courts 

will  lie  from  an  order  rejecting 
application  to  set  aside  an  ex^parte 

i.x  Q^!f~P^Fl""^erAax.ori859  ♦g; 

(3)  Suit  to  establish  surety's  liability  for 
putneedar's  rents,  the  non-payment 
of  which  would  have  to  be  estab- 
l^hed,  not  being  cognizable  by  a 
^mall  Cause  Court,  is  not 


III 
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395 
514 
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217 


(2) 


Special  AfPEAL.^CCotitinued.J 

barred  by  Section  27,  Aa  XXIII. 
ofi86i 

(4)  The  finding  of  a  Lower  Appellate 
Court  on  a  question  of  fact  is  not 
open  to —: — 

(5)  Where  a  Lower  Appellate  Court 
pronounces  on  the  genuineness  of 
a  deed  by  receiving  a  copy  as  evi- 
dence, its  decision  is  not  appeal- 
able 

(6)  Where  a  hibanamah  and  a  will  are 
relied  on  in   defence,   and    only 

the  former  is  contested  below, 
plaintiff  cannot  have  the  issue  as 
to  the  will  tried  in 

(7)  A  defect  in  law  must  cause  ap  er^ 
ror  in  the  decision  on  the  merits,  be- 
fore it  can  become  a  valid  ground 
for  ^•— 

(8)  A  point  not  taken  in cannot  be 

allowed  in  pleadings 
See  Jurisdiction  (23) 

Specific  Pbrpormances.    See  Suit  (10) 
Stamps. 

(1)  In  a  suit  by  a  zemindar  to  measure 

lands,  the  value  of tn  petition 

of  appeal  must  be  regulated  by  his 
valuation  of  right  to  measure    ... 

(2)  Where  appeal  is  against  the  whole  of 

Lower  Court's  decision  and  on  the 
full  value  of  the  original  suit,  no 
additional  sUmp-duty  is  required 
for  respondent's  objection  under 

(3)  A  solehnama  admitting  a  claim,  and 

agreeing  to  pay  by  instalments,  is 
not  a  petition  within  the  meaning 
of  Article  10,  Aa  XXVI.  of  1867, 
but  an  agreement  within  the  mean- 
ing  of  Schedule  A  of  Aa  X.  of 
1862 

(4)  A  suit  for  declaration  of  title  to  a 

fractional  share  in  a  zemindaree 
paying  revenue  is  not  for  lands 
with  a  defined  jumma,  and  should 
be  valued,  according  to  Note  (e). 
Clause  II,  Schedule  B,  Aa  X.  of 
1862 
See  Appeal  {14) 

Statement  on  Oath.    See  Evidence  (27) 

Sub-lease.    See  Tenure  {i) 

Succession.    See  Adoption  (2) 

SuDDER  Court.    See  Review  (4) 

Suit. 

(I)  Where  tiie  persons  comjwsing an  un- 
»  incorporated  or  unregistered  com- 
pany are  unknown,  plaintiff  may 
sue  by  the  name  under  which*they 
carry  on  business  ]\ 

^  ~-  proving  to  be  undervalued 
and  properlyl>eyond  the  jurisdic 
Uonof  the  Court  must  bedismissed 

^3)  ■~—  against  sureties  of  a  deceased 
agent.   See  Limitaiiov  (17) 

C 
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S  C  IT.— ^Co  n  tin  ned*) 

(4).  In  a  •*—  to  recover  possession  of 
lakheraj  land  on  ground  of  wrong- 
ful eviction)  plaintiff  must  prove 
previous  possession  as  lakheraj  ... 

(5)  A  zemindar  may  sue  to  convert  rents 

in  Wnd  into  rents  in  money.  Pay- 
ment in  kind  for  years  is  no  bar  to 
enhancement  ...*I70 

(6)  —  for    possession    by   landlord. 
t    -    .  See  Onus  Prohandi  (5) 

(7>  — ^—  for  share  of.  rent.     See  Kuboo* 

lent  (2) 
^8)  -M— .  to  contest  distraint.  See  Onus 
Probandi{%) 
.    (9)  A  ryot  who  has  held  under  an  invalid 
lakheraj,  and  is  turned  out,  canno( 
sue  to  reco\er  on  ground  of  ante- 
rior possession  ...  238 

(10)  A for  specific  performance  to 

sell  land  will  not  lie  where  plaUitiff  ^ 
-  neglects  to  enforce  his  rights  for  a 
long  time  after  they  have  accrued,  - 
and  to  observe  the  conditions  pre- 
cedent to  the  sale 

(11)  Premature .     See  Mortgage  (8) 

(12)  In  a against  a  Collector  per- 

sonally for  damages  on  account  of 
sale  to  other  than  highest  bidder, 
the  difference  between  the  two  bids 
is  the  measure  of  plaintiff's  loss ...  372 

(13)  for  immoveable  property  on 

ground    of    dispossession.       See 

jurisdiction  (5) 
.  (14)  In  a  — —  against  a  Police  Officer, 
objection  under  Section  42,  Act  V. 
of  1861,  if  not  taken  in  the  Lower 
Court,  cannot  be  made  a  ground  of 
appeal  ^  ...  425 

(15)  Where  a  person,  having  an  A6t  X. 
decree  against  him,  pays  money  as 
revenue  into  the  Colfectorate  on 
behalf  of  the  decree-holder,  and 
the  entire  amount  of  the  decree  is 
notwithstanding  recovered  from 
him  by  execution,  hts  -—  to  re- 
cox'er  the  money  paid  into  the  Col- 
Icctorate  is  not  barred  by.  Section 
206  of  Act  VIII.  of  1859  ...*449 

.  (i6>  Where  a  Judge  transfers  a to  his 

own  file  after  the  Principal  Sudder 
Ameen  has  fixed  the  issues  and  re-' 
corded  evidence,  he  must  take  the 
evidence  de  novo  . . .  465 

(17)  Where  defendant's  tenure  is  declar- 
ed liable  to  assessment  in  a  decree 
passed  between  him  and  plaintiff's 
vendor,  plaintiff  may  sue  for  a  ku- 
booleut  ...  473 

*  (18)  In  a for  enhancement  of  rent, 

where  defendant  cannot  show  that 
payments  made  to  the  holders  of 
the  putnee  in  plaintiff's  possession 
were  on  sortie  other  account  than 
rent,  the  parties  stand  in  the  rela- 
tion of  Landlord  and  tenant         ...*474 


Suit, — (Continued,) 
(19)  Semble.— A 


for  the  delivery 


of  accounts  under  A6%  ^.  of  1859 
will  lie  against  the  heir  of  an 
agent  ...•48' 

(20)  Possessory .  See  Limitation  {\) 

<2i)  In  a for  enhancement  under 

Section  17,  A61 X.  of  1859,  notice 
can  be  served  on  a  ryot  with  rights^ 
of  occupancy ;  but,  in  the  case  of 
a  dependent  talookdar,  plaintiff 
must  proceed  under  Section  51, 
Regulation  VIII.,  1793  ...  ^496 

(22)  A  putneedar cannot  sue  under  Sec* 
tion  18,  A<51  X.  of  1859,  for  abate- 
ment of    rent  on  the  ground  of 

fraud.    Such  a may  be  tried 

by  the  Revenue  Courts  under 
Clause  3,  Section  23  of  the  Ad\  ...*5<*4 

(23) for  enhancement  of  rent  of 

lands  in  different  jurisdictions  can 
only  be  entertained  by  the  Court 
of  the  district  in  which  the  greater 
part  of  the  land  lies  ...*5o6 

(24)  A  landlord  cannot  sue  his  lessee's 
tenant  to  clear  lands  during  cur- 

»  rency  of  lease ;  and  cause  of  action, 

as  regards  eviction,  does  not  arise 
till  expiration  of  lease  ...  512 

(25)  A for  abatement  of  rent  will 

not  lie  where  the  relation  of  land* 
lord  and  tenant  is  not  admitted  in 
respect  to  the  land  in  question   ...*5l8 

Surety.    See  Appeal  <i) 

See  Jurisdiction  (21) 
Survey  Papers.    See  Evidence  (3)  (5) 
Survivorship.  See  Joint  Hindoo  Family{2) 

T. 

Talookdaree  Right. 

The existing  in  the  Abadkarec 

Talookdaree,  if  otherwise  valid,  is 
not  extinguished  by  the  acceptance 
of  farming  leases  ^  the  widow  qua 
farntcr  subject  to  Government  pro- 
prietary right,  or  by  the  sale  of 
that  right  ...  39* 

See  Government  Settlement  (i) 

Tenancy. 

(1)  A  joint is  severed  where  the 

collections  and  management  are  se- 
parate, although  there  is  no  actual 
division  ...  3^5 

(2)  Rights  of  tenant.  See  Mahomedan 

Law  (4) 
5*^*  Limitation  (6) 
Tenure. 

(1 )  Holder  of  intermediate is  liable 

to  enhancement  under  Section  17, 
Aol  X,  of  1859;  and  sub-letting 

of  part  of does  not  alter  the 

original  character  of  tjie  holdmg  ♦iSi  . 

(2)  Mahtran .  See  Limitation  (32) 

(3)  Putnee— *—   See  Incumbrance  {2) 

See' Sale  (17    19) 
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TiTLB. 

Irrespective  of  Section  15,  Act  XIV. 
of  1859,  possession  for  60  years 
gives  a which  cannot  be  re- 
pudiated; adverse  possession  for 
a  period  sufficient  under  the  Limit- 
ation Act  is  a even  against 

the  rightful  owner  ;  and  prior  pos- 

•       session,  however  short,  is  a 

against  a  mere  wrong-doer        ...  386 

See  Estoppel  (2) 
See  Act  V/II.  of  1859  (3) 
See  Possession  (2) 
See  Procedure  (i) 

Traksfbrablb  Tenure.    See  Registration  (1) 

Transfer  of  Tenure. 

A  yearly  tenancy  cannot  be  trans- 
ferred without  the  lessor's  consent, 
and  its  character  is  not  changed  by 
enjoyment  under  the  pottah  for 
many  years  •..*337 

See  Registration  (2) 

Trust. 

For  charitable  or  religious  purposes.       ^ 
See  Resumption  (i) 

Trustees.    See  Right  of  Suit  (5) 

TiLiBi  IsiiTiSHAii.    See  Pre-emption  (8) 

U. 

Unauthbnticatbd  Records. 

Papers  bearing  no  mark  of  authenti- 
city are  not  accepted  as  authenti- 
cated records  ...  1 63 

Uniform  Rent.    See  Evidence  (5) 

User.    See  Special  Appeal  (4) 

Usufruct.     See  Mortgage  (7) 


V. 


Valuation. 


47 


In  a  suit  brought-in  a  Court  in  which, 
with  reference  to  proper  — ,  it 
ought  not  to  have  been  brought, 
plaintiff  can  daim  benefit  of  Sec- 
tions 30,  31  32,  Code  of  Cll'il  Pro- 
cedure, only  at  presentation  of 
plaint 

See  Suit  (2) 

Verification.    See  Act  VIIL  of  i%$g  (8) 

W. 

Waste  Land. 

The  fact  of  land  lying  waste  does  not 
show  thdt  no  one  is  in  possession  422 

Widow.    5"^^  Dower  (i)  (2) 

Will. 

Letters  of  administration  or  probate 
will  not  alone  prove  the  genuine- 
ness of  a . . .  308 

See  Certificate  (2) 

Witnesses. 

(I) to  be  weighed,  not  numbered     26 

(2)  A  party  to  a  suit  is  entitled  to  have 

all  his heard,  although  the 

Court  may  be  able  to  anticipate  the 
value  of  their  evidence  . . .  364 

See  Intervenor  (2) 
See  Procedure  (4) 

WoKF.    See  Endowment  (2) 
Women  of  Rank.    See  Act  VIII.  of  1859  (9)  ^ 
Wrongfvl  Possession.    See  Limitation  (36) 

See  Mesne  Profits  (9  ) 


Zemindar. 

Right  of 

Zrmindaree  Dak. 


Z. 


See  Occupancy  (i) 
See  Putneeaar  (1) 
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A. 


Abdod  All  vs.  Yar  Ali  Khan  Chowdhry...  467 
Abdool  Kureem  Biswas  vs.  Campbell  ...  172 
Abdod  Oahab  Chowdhry  vs.  Kfussamut 

EKas  Banoo  ...  301 

Afsar  Mundul  vs.  Ameen  Mundul  ...  502 

Ahmed  Hossein  vs.  Shaikh  Keramut  ...  353 
Ahmed  Mundul  vs.  Sonaooliah  ...      5 

Aioo  Khan  vs.  Kisto  Pershad  Lahoory  ...  477 
Akbar  Gazee  vs,  Bi^  Nufeezun  ...    99 

Ali  Mahomed  vs.  Kenaram  Ghose  ...  128 

Alimooddeen  vs.  Sabir  Khan  ...    60 

Ameer    Koolee   Khan   vs.   Russick    Lall 

Singh  .,  495 

Ameenooddeen  Shaha  vs.  Asgur  Ali  ...  464 
Ameerun  Bibee  vs.  Shib  Pershad  Thakoor  199 
Anund   Coomar   GangooUy   vs.    Rakhal 

Chunder  Roy  ...  27 J 

Anund  Chunder  Oeghee  vs.  Nubo  Coomar 

Chatterjee  ...  192 

AnundChunderRoyvs.SidhyGopalMisser  112 
Anund  Mohun*Cliatterjee  vs.  Sutto  Ram 

Mozoomdar  ...  124 

Anund  Moyee  Chowdhrain  vs.  Boykant- 

nalh  Roy  ...  i^ 

Anundnath  Roy  Bahadoor  vs.  Junmeyjoy 

Biswas  .„  240 

Aradhun  Dey  vs.  Golam  Hossein  ...  487 

Asgw  vs.  G<^uck  Chunder  Chowdhry  ...  383 
A^utoonissa  Bebee  vs.  Alia  Hafiz  ...  468 
Awkinfee  vs.  Mee  Nay  ...      i 

Aymel  klam  vs.  Jardine,  Skinner,  &  Co. ...  501 
Airoal  Smgh  vs.  Lalla  Gopeenath  ...    23 

B. 

Bamasoonduree  Debia  vs.  Rodgers         ...    55 
wroasoonduree  Dossia  vs.  Madhub  Chun- 
der Goohoo  ...  269 
Mn«  Madhub  Mookeqee  vs.  Nilambur 

Banerjee  ...  3^5 

Bwcpcrshad  vs.  Maun  Singh  \\\    67 

«qoy  Gobind  Bural  vs.  Jaunobee  Bromo- 

nya  ^^^  2^2 

5»  Chunder  Joobraj  vs.  Ramgutty  Diitt  209 
«wec   Lall    Mookerjee    vs.    Modhoo 

Soodun  Chowdry  ...  474 

B»v«e  Lall  Roy  vs.  Kalee  Das  Chunder  451 
"wc  Madhub  Mookeriee  vs.  Bhugobutty 

Churn  Banerjee  ...  270 

wanjU  Chunder  Roy  vs.  Issur  Chunder 
-Sircar  ,,^  ,4, 

■*«^    Mahtoon    vs.    Olimussa   alias 

RkJ^^J.*"  ••423 

Obortiun  Mohun  alias  Prolad  Sandyal  vs. 

Bhobo  Soonduree  Debia  Chowdhrain  452 


Bhubo  Soonduree  Debia  vs.  Nawab  Syud 

Jynul  Abdin  ...  393 

Bhugobutty  Kooer  vs.  Bholanath  Thakoor  317 
Bhugwan  Chunder  Banerjee  vs.  Dukhinee 

Debia  ^r(^ 

Bhyrub  Chunder  Chund  vs.  Shaik  Khuleei  493 
Bhyrub  Lall  Bhukut  vs.  Meer  Abdool  Hos- 
sein .^^       Q2 

Bibee  Khanum  Jan  vs.  Ruttun  Lall  ..!  95 
Bibee  Reazoonissa  vs.  Shaikh  Dad  Ali  ...  326 
Bibee   Sufeehun    vs.    Khajah    Mahomed 

Hiibeeboollah  Khan  ...  379 

Bishen  Chunder  Surma  Chowdry  vs.  Mun 

Mohinee  Dabee  ,;.  501 
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A. 
Abetmbxt. 

(i)  Under  Section  94,  Act  XX.  of  1866, 
an  abettor  may  be  punished  more 
severely  than  his  principal  can  be     16 

(2)  A  prisoner,  who  consented  to  form 
one  of  a  party  who  committed 
theft,  and  resiled  from  his  agree- 
ment, but  was  present  at  the  com- 
mission of  theft,  does  not  come 
MrithinClause  2,  Section  107,  Penal 
Code,  and  oueht  not  to  have  been 

convicted,of  theft,  but  of  the 

thereof  under  C!ause3,Section  107, 
and  Section  109,  read  together  ...     78 

See  Forcible  Carrying-off  of  Crops  (i) 

See  False  Evidence  (i) 

Abr%ry  Licenses. 

Under  Section  43,  Act  XXI.  of  1856, 
only  persons  holding  — ,  and  not 
their  servants,  are  subject  to  the 
penalties  specified  in  the  Section  ...      4 

Absence  of  Prisoner.    See  Conviction  (i) 

Accomplice,     See  Summing  xtp  to  Jury. 

Act  VIH.  of  1854. 

Section  26.    See  Rail'way  Accidents, 

Act  IL  of  1855. 

Section  14.    See  Jury, 

Act  XXI.  of  1856. 

Section  43.    See  Abkary  Licenses, 

Act  XIII.  OP  '1859. 

See  Breach  of  Contract  (i)  (2) 

Act  XLV.  OF  i860. 

Section  59.    See  Transportation, 
Section  62.    See  Forfeiture  (1) 
Section  107,  Clauses  2  and  3.    See  Abet- 
ment (2 
Section  109.    See  Abetment  (2) 
Section  114.    See  Forcible  Carrying-off 

of  Crops. 
Section  174.    See  jurisdiction  (7) 
Section  181.    See  False  Evidence  (3) 
Section  182.    See  False  Charge  to  injure 

(2) 
Section  i86.    See  Public  Servant, 

Section  193.    See  False  Evidence  (3)  (4) 

Section  195.    See  False  Charge  to  injure 

Section  201.  See  Summing  up  to  Jury^^ 

Section  205.  See  False  Personation, 

Section  211.  See  False  Charge  to  injure. 

S^^ion  2i8.  See  Summing  up  to  Jury 

(3) 
Section  2 1 8,    See  Intention  (i 


Act  XLV.  of  1^60, ^(Continued J 

Section  224.    See  Punishment  (4) 
Section  282.    See  Breach  of  the  Peace  (1) 
Section  300,  Clauses  2  &  3.    See  Mur- 
der (2) 
Sections  319  &  321.    See  Grievous  Hurt, 
Sections  320  &  322.  See  Grievous  Hurt, 
Section  363.    See  Kidnapping  (2) 
Section  369.    See  Separate  Sentences  (2) 
Section  339.    See  Kidnapping  (2) 
Sections  379  &c  429.    See  Separate  Sen- 

tences  (i) 
Sections  380  &  457.    See  Separate  Sen- 
tences (I) 
Section  380.    See  Theft, 
Section  381.    See  Theft, 
Section.382.    See  Separate  Ser^f-'^^c^s  (2) 
Section  408.    See  Crif»*'*^t    Breach  of 

Trust, 
Section  4U9.    See  Criminal    Breach  oj 

Trust, 
Section  471.    See  Use  of  Forged  Docu 

ment  (2) 

Act  V.  OF  1861.    See  Police  Act, 

Act  XX.  of  1866. 

Section  94.    See  Abetment  (i) 

Act  XXV.  of  186 i. 

Section    68.    See  ^Jurisdiction  (i) 
Section  1 14.    See  Search  Warrant, 
Section  115.    See  Search  Warrant, 
Section  154.    See  Evidence  (13) 
Section  169.    See  Procedure  (4) 
Section  184.    See  Forfeiture  (2) 
Section  194.    See  Evidence  (i\) 
Section  199.    See  Procedure  (3) 
Section  205.    See  Magistrate's  At  testa- 

tion  (1) 
Section  250.    See  Dismissing  a  Case, 
Section  256.    See  Dismissing  a  Case, 
Section  270,    See  Amends  (i)  (2) 
Section  282,    See  Breach  of  the  Peace  (3) 
Section  308.    See  Nuisance  (i) 
Section  316.    See  Wife, 
Section  318.    See  Land  Disputes,    See 

Breach  of  the  Peace  (2) 
Section  354.    See  Assessor, 
Section  366.    See  Evidence  {7) 
Section  434.    See  Code  of  Criminal  Pro- 

cedure  (i)  *  • 

Section  435.    See  Commitment  (2) 
Chapter  XIV.    See  Complaint  (2) 

AcauiTTAL.    See  Discharge, 

Adjournment.    See  Procedure  (i) 

Admission.    See  Evidence  (4)  (5)  (9) 

Adultery.    See  Punishntint  (2) 
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Alibi.    See  Findmg  by  yudge. 
Alternative  Charge,    See  Procedure  (4) 

Amends. 

(1)  Section  270,  Cocft  of  Criminal  Fro- 
cedurCi  applies  only  to  complaint 
m^eand  case  tried  under  Chapter 
XV,  of  the  Code,  and  is  limited  to 
cases  punishable  with  imprison- 
ment for  less  than  six  months  . . . 
(2)  Fifty  rupees  is  the  measure  of 
compensation  awardable  from  any 
complainant,  under  Chapter  XV. 
of  tne  Code,  irrespective  of  the 
number  of  the  accused 

Appeal. 

No  —  upon  the  merits  can  be  en- 
tertained from  a  conviction  which 
was  based  on  no  legal  evidence, 
and  which  was  absolutely  bad  in 
law 

See  Assessor. 

Appeal  on  Merits.    See  Appeal, 

Approver.    See  Dacoity* 

See  Breach  of  Contract  (i) 

AsSESJiORT 

The  order  ol^^^iiiisjons  Judge  under 
Section  354  of  Coefe^;»LXriminal 

-upt 


Procedure  fining  an  _. 

appealable,  iior  liable  to  be  inter- 
fered with  by  the  High  Court  un- 
der Section  404  of  that  Code 

B. 

Breach  of  Contract. 

(i)  Coolies  in  Assam  who  have  received 
advances  in  contemplation  of  work 
to  be  done    may    be    proceeded 

against  for under  Act  XIII. 

011859 

(2)  Act  III.  of  1859  relates  to  fraudulent 

,  and  does  not  apply  where  ^n 

advance  has  not  only  been  wpHced 
olT  by  a  laborer,   but   an  actual 
balance  is  due  to  him 
See  Criminal  Breach  of  Contract, 

Breach  of  the  Peace. 

(1)  There  is  nothiag  in   the   Criminal 

Procedure  Code  which  makes  it 
imperative  on  a  Magistrate  to  con- 
froiit  the  accuser  and  the  accused 
in  a  case  under  Section  282  of  the 
Penal  Cofle  ;  and,  if  a  Magistr,iktc 
considers  a  statement  on  oath  of  a 
complainant  to  be  "credible  in- 
forniatioir'  under  that  Section, 
there  is  no  reason  why  he  should 
•  iibt  call  on  the  accused   to  give 

security  for -,  the  siifliciency  of 

such  "credible  information  "  being 
ordinarily  left  to  the  Magistrate  to 
determine 

(2)  The  provisions  of  Section  318,  Code 

of  Criminal  Procedure,  are  substan* 
tially  complied  with  when  the  Ma- 


ib. 


Breach  of  the  Peace. — (ContiniiedJ 

gistrate  states  that  he  is  satisfied 
that  the  disputes  between  the 
parties  are  likely  to  induce  a  — , 
and  records  his  opinion  that  the 
only  way  of  bringing  those  disputes 
to  a  satisfactory  settlement  was  b^^ 
proceeding  under  the  Section 
quoted  .  .^ 

(3)  A  petition  unsupported  by  any  com- 
plaint or  deposition  on  solemn 
affirmation  cannot  be  considered 
"  credible  information''  within  Sec* 
tion  282,  Code  of  Criminal  Proce- 
dure, on  which  to  warrant  a  Magis- 
trate to  demand  security  to  keep 
the  peace 
See  Criminal  Breach  of  the  Peace* 


54 
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59 


C. 


83 


69 


79 


Certificate.    See  Magistrate's  Attestation  ( 1 
Character  OF  Prisoner.    See  Evidence  (1) 

Charge  to  Jury. 

In  a  case  of  mischief  by  fire  witli  in- 
lent  to  cause  the  destruction  of  a 
dwelling-house,  the  -*^  should  put 
*  the  intent  as  an  intent  to  cause 

the  destruction,  not  of  a  house  sain- 
ply,  but  of  a  house  used  as  a 
niiraan  dwelling  ...      3c 

See  False  Evidence  (i) 

See  Summing  up  to  fury, 

Ch\rge  (against  Accused). 

A  —  should  distinctly  set  forth  the 
particular  offence  in  respept  of 
which  the  accused  either  omitted 
to  give  information,  or  gave  in- 
formation which  he  knew  to  be  . 
false ;  and  it  should  appear  pre- 
cisely what  his  duty  was  in  the 
matter  .-..     37 

Civil  Court.    See  Jurisdiction  (i)  (2) 

See  Procedure  (4) 

Code  or  Criminal  Procedure. 

SeeActXXy,0fiB6t. 
See  Jurisdiction  (6) 

(i)  Section  434  of  the  —  contemplates 
cases  where  the  sentence  or  order 
is  contrary  to  law  ...     60 

Commitment. 

(i)  Where  a  Magistrate  used  the  words 
acquittal  and  release,  when  he  in- 
tended only  to  discharge  a  person 
accused  of  an  offence  not  triable  by 
him — Held  that  the  Court  of  Ses- 
sion was  competent,  under  Section 
435i  Code  of  Criminal  Procedure, 
to  order  —  of  such  accused  person    4 1 

(2)  The  discharge  of  a  person  accused 
of  an  offence  triable  by  the  Court 
of  Session  is  no  bar  to  his  being 
again  brought,  with  a  view  to  —  , 
before  a  Magistrate,  who  may'pro- 
cccd  in  such  a  case  without  an  order 
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Commitment. — (Contint^d.) 

from  the  Sessions  J  udge.  Sect  ion 
435,  Code  of  Criminal  Procedure, 
applies  where  Magistrate  has  not 
thought  fit  to  commit  ...     6i 

See  Pavfers  ofMagistra  te  andyo  in  tMagistrate{  i ) 
Compensation.    See  Amends  (i)  (2) 
Complaint. 

ft)  A  Magistrate  cannot  dismiss  a  — - 
without  hrst  examining  the  com- 
plainant 
(2)  An  enquiry*  by  the  Police  into  a  -^*— 
falling  under  Chapter  XI V.  of  the 
Code  of  Criminal  Procedure  is  not 
warranted  by  law 
See  Police  (2) 

COXFBSSION. 

A  prisoner's  — —  must  be  taken  in 

its  entirety 
See  Evidence  (7) 
See  Police  (1) 

Confronting  of  Accuser  and  Acci'srd. 
Sei  Breach  of  the  P^ace^ 

CoxTBMPT  o^  Court. 

The  High  Court,  as  a  Court  of  Re- 
cord, has  the  power  of  summarily 
punishin^^  for 


ib. 


38 


32 


17 


See  jurisdiction  (7) 

Contract.    See  Breach  of  Con  tract » 
Conviction. 

(I)  A and  sentence  in  absence  of 

prisoner  quashed  as  irregular     ... 

f  2)  A ought  not  to  be  reversed  by 

reason  merely  of  the  wcakiless  of 
the  reasons  assigned  for  it,  when 
there  is  ample  evidence  of  pri- 
soner's guilt  ...     40 
See  Separate  Sentences  (1) 

Court  op  Record.    See  Contempt  of  Court. 

Criihixal  Breach  of  Trust. 

Where  a  Court  Inspector  iih properly 
delegated  to  a  constable  the  cus- 
tody, 8rc.,  of  Government  monies 
(talcing  from  him  privjite  security, 
to  save  himself  from  loss  in  case  of 
defalcation),  and  the  constable  dis- 
honestly converted  the  money  to 
his  own  use,  although  he  afterwards 
restored  it,  the  case  wiis  held  to 
fall  under  Section  408,  and  not 
Section  409,  of  the  Penal  Code, 
SktvA  the  sentence  was  reduced  ffom 
10  years'  transportation  and  a  fine 
of  Rs.  100  to  one  year's  rigorous 
imprisonment  without  fine  ...       i 

CRiMtN\i.  Charge  where  Civil  SriT  applies. 
See  Magistrate's  Duty, 

Criminal  Intbnt.    See  Presumption  of  Inno* 

cence. 

Criminal  Procreding*— -^Instituting  A. 
(•I)  Undfer  Section  i^n.  Penal  Code,  in- 
•  Mituting  R  *— —  may  be  treated  as 
All  offence  in   itself  apart   from 


Cri  minal  Procebdixo< — (Continued.) 

"  falsely  charging  "  a  person  with 
having  committed  an  offence      ...     87 
(2)  Where  a  persAi   is  charged  with 

instituting  a  with  intent  to 

cause  injury,  knowing  there  was 
no  just  or  lawful  ground  tor  such 
proceeding,  it  is  for  the  prosecution 
to  make  out  a  distinct  case  against 
him,  not  for  the  prisoner  in  the 
first  instance  to  show  that  he  had 
just  or  lawful  grounds  ...    ib. 

Criminal  Trrspass. 

Semble.-^Xs  a  part  of  the  offence  of 
mischief  committed  upon  land,  as 
well  as  of  house-bredking  by  night    54 

CuLPVBLfc  HOMICIDB. 

See  Full  Bench  Rulings  (r)  (2)  (3) 
See  Murder  {\) 
See  Punishment  (2) 

D. 
Dacoity. 

The  evidence  of  an  approver  for  whose 
appearance  at  the  trial  there  was 
not  the  slightest  reason,  fln<l  me 
mere  fact  that  in  the  »«»«ises  of  each 
of  the  four  prisoners  only  one  ar- 
ticle xft  the  stolen  property  was 
found,  was  held  insufficient,  under 
thecircumstancesof  this  Case  where 
the  best  witnesses  were  not  ex- 
amined, to  support  a  conviction  of 
the  prisoners  on  a  charge  of  -• , . .     57 

Deadly  Weapons.    See  Riot,  * 

Defence. 

The  High  Court  will  not  interfere 
upon  a  mere  statement  of  a  prison- 
er, unsupported  by  any  evidence 
whRtever»  that  the  MagisirAt^  who 
convicted  him  did  not  record  the 
whole  of  the  -*-*—  he  wished  lo 
make  ...    57 

Diary.    See  Evidence  (13) 
Discharge. 

Where  there  is  no  primd -facie  case 
against  an  accused,  and  he  has  not 
been  put  on  his  defence,  nor  any 
charge  preferred  «lgainst  him,  he 
should  oe  discharged,  and  not  ac- 
quitted ...  45 
See  Commitment  (I)  U) 

D1SMIS.SING  A  Ca.se. 

A  Magistrate  is  not  authorized  in 

,  because  he  finds,  in  course  of 

investigation,  that  the  facts  disclose 
an  offence  other  than,  or  in  addition 
to,  that  complained  of ;  but  he  is    • 
bound  to  adjudicate  on  the  original 
charge  ...     82 

Duty  of  Railway  CIuard.    See  Railway 

Accidents, 

Dt  TV  To  Give  Information.    See  Charge 

Ofainsf  Accused, 
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E. 
Escape    from   Lawful    Custody.    See 

Punishment  (4) 
Evidence.  « 

(i)^— of  a  prisoner's  previous  convic- 
tions and  bad  character  and  of  the 
ba4  character  of  his  relations  is 
inadmissible 

(2)  If  a  person  is  before  the  Court  as  a 

witness,  his must  be  recorded 

as  the  law  directs ;  if  he  is  not  a 
witness,  and  is  not  examined  as 
such,  the  Judge  has  no  right  to 
allude  to  his  having  made  any 
statement 

(3)  Recognition  of  things  not  before  the 

eyes  of  deposing  witnesses  is  not 
against  a  person  accused  of 


II 


ib. 


35 


ib. 


having  been  in  possession  of  those 
things  ...     16 

(4)  An  admission  by  a  husband  in  the 

presence  of  several  witnesses,  that 
ne  had  kicked  his  wife,  and  that 
she  died  after  receiving  the  kick, 

was  held  to  be  direct against 

^..him  ...     29 

(5)  ^''^^■•^lnyssion  of  an  accused  cannot 

be  takeiTt^Ate^rroborative  — , 

or  any at  alMigoinst  anybody 

other  than  himself  ~^- 

(6)  Police-papers  ought  not  to  be  taken 

judicial  notice  of  as ,  or  con- 
sulted in  order  to  test 

(7)  A  confession  before  a  Magistrate, 

though  afterwards  retracted  before 

the  Sessions  Court,  is against 

the  partv  making  it  under  Section 
366  of  the  Code  of  Criminal  Pro- 
cedure ...    40 

(8)  A  statement  made  under  promise  of 

pardon  is  no  ■  ■■  against  a  pri- 
soner ...    53 

(9)  The  —  of  one  witness,  if  credible, 

is  legally  sufficient  proof  of  any 
but  certain  exempted  offences    ...    60 

(10)  Police-diaries     cannot     be     legally 

used  as  substantive  •—  or  read  to 
the  Jury  ...    68 

(11)  When  the  accused  has  been  arrested, 

the of  a  witness  for  the  pro- 
secution ought,  under  Section  190 
of  the  Code  of  Criminal  Procedure, 
to  be  taken  in  the  presence  of  the 
accused  ...     74 

( 1 2)  The  deposition  of  a  witness  in  a  form- 

er case  is  not  —  in  a  subse- 
quent case  in  which  he  is  examined, 
except  when  put  in  to  contradict 
him  ...     87 

(13)  WKbre  certain  portions  of  a  Police 

Officer's  diary  are  used  as 

against  him.  Section  154  of  the 
Code  of  Criminal  Procedure  does 
not  bar  the  admission  of  other 
portions  of  the  diary  as  explaining 
the  portions  so  used  ...  ib. 
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E  vidence. — (Continued,) 

See  Dacoity, 
See  Magistrates'  Attestation. 
See  Police  (1) 

See  Summing  up  to  fury  (2) 
Evidbncb  taken  down  IN    English. 

Procedure  (3) 

F. 

Fabricating  False  Evidence.    See  Puni^Jk^ 

ment  {■> 
False  Charge  to  injure. 

(1)  Where  a  man  bums  his  own  house, 

and  charges  another  with  the  of- 
fence of  doing  so,  he  shoukl  be 
convicted  and  sentenced  under  Sec- 
tion 211  (and  not  under  Section 
195)  of  the  Penal  Code  ...      6j 

(2)  Sections  182  and  211,  Penal  Code, 

distinguished.  Case  of  — —  to 
which  the  latter  applies  ...      67 

False  Evidence. 

(i)  Where  C  falsely  represented  himself 
to  be  £/  and  the  writer  of  a  docu- 
ment signed  by  U^  and  f,  knowing 
that  C  was  not  Ut  and  had  not 
written  such  document,  adduced  C 
as  U  and  as  the  writer  of  that  do- 
cument— Held  that  T  ought  to 
have  been  convicted  on  a  charge  of 
abetting  the  giving  of  "  ...       5 

(a)  Discussion  as  to  the  extent  of  pun- 
ishment to  be  passed  upon  certain 
ryots  who,  in  a  case  of  criminal 
trespass  brought  by  an  indigo 
planter,  falsely  swore  that  cotton, 
and  not  indigo,  had  been  raised 
on  the  land  in  question  during  the 
past  year  ...       7 

(3)  The  making  of  a  false  return  of 

service  of  summons  is  an  offence 
punishable,  not  only  under  Section 
181,  but  under  Section  193  (false 
evidence),  and  is  cognizable  by 
the  Court  of  Session  alone  ...     27 

(4)  In  charges  of under  Section  193, 

Penal  Code,  the  chargechould  spe- 
*ci6cally  state  what  wftds  or  ex- 
pressions the  accused  is  chai^ged 
with  having  uttered,  and  in  what 
respect  they  are  supposed  to  be 
false  ...     95 

See  jurisdiction  (i)  (3)  (4) 

See  Summing  up  to  Jury  (2) 
False  Personation. 

It  is  not  necessary  to  a  conviction  for 
—  under  Section  205,  Penal  Code, 
that  the  accused  should  have  as- 
sumed the  name  and  character  of 
(he  person  he  is  charged  with  having 
personated.  The  fact  that  he  pre- 
sented a  petition  in  Court  in  the 
name  of  tnat  individual  was  held, 
under  the  circumstances  of  this  case, 
to  be  insufficient  to  show  intention 
of  falsely  personating  such  person    80 


INDEX  (criminal  RULINGS). 


XXXIX 


Falsb  Return  to  Service  of  Summons. 

See  False  Evidence  (3) 
FisDiNG  BY  Judge. 

A  prisoner  is  entitled  to  a  —  as  to 
tne  sufficiency  or  otherwise  of  the 
evidence  adduced  by  him  to  prove 
his  alibit  and  that  he  did  not  ab- 
scond to  evade  j  ust  ice 

FlNES« 

*  A  Deputy  Magistrate  has  no  autho- 
rity to  order  arrears  of  Municipal 
tax  due  by  a  person  to  be  paid 
out  of levied  on  him 

See  Assessor. 

Forcible  Carrying-off  of  Crops. 

Where  a  Court  finds  that  the  parties 
came  with  a  number  of  armed  men, 
and  carried  off  crops,  the  finding 

amounts   to   that  of without 

consent  of  the  owner.  Even  if  they 
took  no  part  in  the  actual  taking, 
they  must,  with  reference  to  Sec- 
tion 1 14,  Penal  Code,  be  considered 
guilty  of  the  substantive  offence 
under  Sectfon  378 

FoRfEITURB. 

(1)  Section  62  of  the  Penal  Code,  which 

provides    for ,  limits to 

cases  when  the  parties  shall  have 
been  transported  or  sentenced  to  im- 
prisonment for  at  least  seven  years 

(2)  An  order  of under  Section  1 84, 

Codeof  Criminal  Procedure,  if  sub- 
stantially legal,  cannot  be  disturbed 
for  an  immaterial  error  of  procedure 

Forged  Document.    See  Use  of  Forged 

Document  (i)  (2) 


18 


17 


59 


F^ULL  Bench  Rulings. — (Continued.) 

with  causing  grievous  hurt  to  the 
leader  of  party  (A) — Held  that  the 
members  of  eaxjfx  party  should  have 
been  committed  for  trial  separately, 
and  the  Magistrate  was  wrong  in 
committing  the  members  «f  both 
parties  for  trial  all  together  upon 
joint  charges,  as  if  they  had  had 
one  common  object 

G. 

Grievous  Hurt. 

Where  a  wife  died  from  a  chance  kick 
in  the  spleen  inflicted  by  her  hus- 
band, on  provocation  given  by  the 
wife,  the  husband  not  knowing  that 
the  spleen  was  diseased,  and  show- 
ing by  the  blow  itself  and  by  his 
conduct  immediately  afterwards 
that  he  had  no  intention  or  know- 
ledge that  the  act  was  likely  to 
cause  hurt  endangering  human  life 
-—Held  that  the  husband-  was 
guilty  of  an  oifence  under  Sections 
319  and  321  of  the  Penal  Code, 
and  not  of  an  oifence  under  Sec- 
tions 320  and  322 


47 


29 


See  Murder  (l) 
See  Riot. 


35 


H. 


61 


FcLL  BcKCH  Rulings. 

(i>  Culpable  Homicide  is  not  murder, 
unless  the  case  comes  expressly 
within  the  provisions  of  Clause  i , 
2,  3i  or  4  of  Section  300  of  the 
Penal  Code 
(2)  Under  Section  299,  an  offence  only 
amounts  to  culpable  homicide  not 
amounting  to  murder,  although 
none  of  the  exceptions  specified  m 
Section  300  are  applicable  to  the 


47 


ib. 


(3)  An  express  finding  by  the  Sessions 

Judge  that  the  case  does  not  fall 
under  any  of  the  Clauses  of  Sec- 
tion 300  IS  tantamount  to  an  ac- 
quittalof  murder;  and  after  such  an 
acquittal  the  High  Court  cannot, 
either  as  a  Court  of  Appeal  or  a 
Court  of  Revision,  look  at  the  evi- 
dence for  the  purpose  of  reversing 
the  acquittal,  and  of  convicting  the 
prisoner  of  murder 

(4)  There  had  been  a  riot  and  fight  be- 

tween two  factions,  and  some  mem- 
bers of  one  party  (A)  were  charged 
with  the  murder  of  the  leader  of 
the  other  party  (B),  and  some  mem- 
bers of  party  (B)  were  charged 

Vol.  vin. 


ib. 


High  Court.    See  Contempt  of  Court, 

See  Full  Bench  Rulings  (4) 

House-breaking  by  Night.    See  Crimi- 
nal Trespass. 

Hurt.    See  Grievous  Hurt. 

I. 

Immaterial  Error  of  Procedure.    See 
Forfeiture  (2) 

Incendiarism   with   a   view   to    a    False 
Charge.  See  False  Charge  to  injure  (l) 

Intention 

-~—  is  an  essential  ingredient  in  the 
offence  contemplated  by  Section 
218  of  the  Penal  Code  ...     27 

See  Charge. 

See  Use  of  Forged  Document  (i) 

Irregularity.    See  Conviction  (i) 

J- 

Judgment. 

Remarks  to  the  effect  that  the  pri- 
soner was  a  person  of  wealth  and 
influence,  and  had  prevented  truth  * 
from  appearing,  ought  not,  unless 
established  in  evidence,  to  form  a 
place  in  a  —  ...     13 

Jurisdiction, 

(1)  Although  a  Civil  Court  acted  irregu- 
lar]>r  in  sending  t^  the  Magistrate 
for  investigation  a  case  of  using 


xl 
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Jurisdiction. — (Continued,) 

or  attempting  to  use  false  evidence, 
when  no  suit  was  pending  in  that 
Court,  yet  as  *he  Court  had  given 
its  sanction  to  the  prosecution  of 
the  oflFence — Held  that  it  was  in 
tH%  competency  of  the  Magistrate, 
under  Section  68  of  the  Code  of 
Criminal  Procedure,  even  without 
a  charge  or  complaint,  to  proceed 
to  investigate,  and,  if  necessar^^,  to 
commit  K>r  trial  to  the  Sessions 
Court 
<2)  The  legality  or  formality  of  the  mode 
of  attachment  allowed  by  a  Civil 
Court  is  not  a  matter  for  a  Deputy 
Magistrate's  consideration 

(3)  The  offence  of  giving  false  evidence 

in  a  stage  of  a  judicial  proceeding 
is  not  cognizable  by  an  Assistant 
Magistrate 

(4)  A  Sessions  Judge  in  appeal  can  quash 

an  illegalconviction  by  an  Assist- 
ant Mac^strate  in  such  a  case  (see  3) 

{5)  A  Court  should  always  show  its 

and  competency  on  the  face  of  all 
its  proceedings 
<6)  Where  a  M^strate  committed  to 
the  Court  of  Session  for  an  offence 
cognizable  by  himself,  but  which 
(by  3rd  Explanation,  nbte  prefixed 
to  Schedule  to  Code  of  Criminal 
Procedure)  the  Sessions  Court  was 
competent  to  try,  the  High  Court 
dechned  to  interfere,  as  it  was  con- 
venient that  the  Sessions  Court 
should  try  the  accused  in  this  case 
(7)  A  Magistrate  can  take  cognizance 
of  an  offence  under  Section  174, 
Penal  Code,  committed  against  his 
own  Court 

See  Contempt  of  Court, 

See  Trial  by  Jury, 
Jury. 

Whether  or  no  a  child  was  compe- 
tent to  give  evidence  within  the 
meaning  of  Section  14,  Act  II.  of 
1855,  ^'^  ^  question  for  the  Judge 

to  decide,  and  not  for  the ,  the 

amount  of  credit  to  be  given  to  the 
statement  being  all  that  fell  within 
the  province  of  the — 

See  Evidence  (10) 

See  Summing  up  to  — 

K. 
Kidnapping. 

(i)  The  maximum  sentence  prescribed 

for  the  offence  of should  only 

"  %e  awarded  in  a  case  of  the  most 

aggravated  nature 
(2)  The  offence  described  in  Section  363 
of  the  Penal  Code  is  included  in 
that  described  in  Section  369,  the 
!  and  the  intention  of  dishonest- 
ly taking  property  from  the  kid- 
napped child  being  included  in  the 
latter  Section 


Killing  other  than  Person  intended 
TO  BE  KILLED.    See  Murder  (3) 

Kind  of  Evidence  on  which  Courts 
will  do  well  not  to  convict. 
See  Dacoity, 

L. 
Land  Disputes, 

Two  investigations  under  Sectiooi 
318,  Code  of  Criminal  Procedure, 
were  before  a  Mac^strate  who,  after 
deciding  one  of  the  cases^  remark- 
ed on  the  other  that,  because  the 
lands  adjoined,  he  had  taken  the 
evidence  in  the  two  cases  together, 
and  found  it  unnecessary  to  con* 
17  tinue  the  inquiry  .further.     Held, 

under  Section  404,  that  the  par- 
ties kept  out  of  possession  were 
entitled  to  a  full  inquiry 

3^  1  Lumping  of  Offences.    See  Full  Bench 

Rulings  (4) 


ib. 
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M. 

Magistrate's  Attestation. 

( 1)  The  certificate  required  under  Sec- 

tion 205  of  the  Code  of  Criminal 
Procedure  need  not  be  in  the  hand- 
writing of  the  presiding  officer,  but 
may  be  under  his  hand  only,  t.  e., 
signed  by  him  ...     55 

(2)  Where  a  Jury  is  satisfied  as  to  the 

genuineness  of  a ,  it  is  unneces- 
sary to  call  the  Magistrate  to  swear 
to  nis  signature  ...   ib. 

Magistrate's  Duty. 

If  a  complaint  is  duly  made  before  a 
Magistrate,  and  the  act  imputed 
appears  to  amount  to  an  onence, 
and  there  is  primd-facie  reason  to 
suppose  the  accusation  true,  the 
Magistrate  is  bound  to  proceed, 
though  he  may  consider  a  civil  suit 
more  applicable  ...     65 

See  Dismissing  a  Case, 

Maintenance  of  Wife.  See  Wife. 
Mischief  by  Fire.  See  Charge, 
Mischief  upon  Land.  See  Criminal  Trespass, 
MouzADAR.  See  Public  Servant, 
Municipal  Tax.  See  Fines, 

See  Nuisance  (2) 

Murder. 

(i)  Explanation  of  the  difference^  be- 
tween   ,  Culpable  Homicide 

not  amounting  to  — — ,  and  Griev- 
ous Hurt  ...     28 

(2)  Case  in  which  two  persons  quarrel- 
led when  in  a  drunken  state,  and 
one  of  them  ran  to  his  house  30 
yards  distant,  and  came  back  with  a 
pestle  and  struck  the  other  a  vio- 
lent blow  on  the  left  templei  and 
killed  him,  it  was  held  tnJt  the 
offence  fell  within  Clauses  2  and  3, 
Section  300  of  the  Penal  Code 


ttt 
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Murder.— fCo«  tin  ued.J 

(3)  Where  an  accused  killed  A,  whom  he 
had  no  intention  of  killing,  by  a 
blow  with  a  highly  lethal  weapon, 
like  a  shaq)  dao  intended  to  kill  i9, 
he  was  held  guilty  of  the  murder 
oiA  ...     78 

^  See  Full  Bench  Rulings  (i)  (2)  (3) 
See  Punishment  (3) 


N. 

( 1 )  Where  a  Magistrate  has  commenced 

proceedings  under  Section  308  of 
the  Code  of  Criminal  Procedure,  he 
is^  not  at  liberty  to  proceed  other- 
wise than  in  conformity  with  the 
rules  laid  down  in  Chapter  XX.  of 
that  Code  ...     37 

(2)  The  occupier  who  suffers  the  land 

to  be  in  a  filthy  state,  and  not  the 
owner,  is  the  person  liable  for  the 
penalty  under  the  Municipal  A6i    45 

O. 

Offence  other  than  that  charged.       • 
See  Dismissing"  a  Case. 

Officers  of  Court.    See  Contempt  0/ Court. 

P.      ' 

Peval  Code.    See  Act  XLV.  of  i860. 

See  Police  Act, 

Police. 

(I)  The  —  act  improperly  and  ille- 
gally in  offering  any  inducement  to 
an  accused  person  to  make  any 
disclosure  or  confession.  No  part 
of  the  evidence  of  the  —  as  to 
the  discovery  of  facts  in  conse- 
quence of  such  confession  is  legally 
admissible 

(2>  The may,  without  any  formal 

complaint,  apprehend  any  person 
found  with  stolen  property 

(3)  Where  a  man  is  grievously  wounded 
in  a  riot,  the  —  are  bound  to 
act  without  taking  into  consider- 
ation who  was  the  aggressing  party. 
In  the  discharge  o?  their  duties, 
and  in  the  absence  of  any  proof 
that  thcv  exceeded  their  duty,  the 
—  will  be  held  entitled  to  the 
protection  of  the  Court 


13 


28 


...    36 

Police  Act. 

That  the  facts  proved  would  also 
constitute  an  offence  under  a  Sec- 
tion of  the  Penal  Code  seems  to 
be  no  reason  for  quashing  a  con- 
viction under  the  special  law,  Act  V. 
<rfi86i  .  ...     55 

PoLirB^NauiRiBS.    See  Complaint  (2) 

Police  Officer's  Diary.    See  Evidence  (13) 

Police  P4rERS.    See  Evidence  (6)  (10) 


Powers  of  Magistrate  and  Joint-Magis- 
trate. 

legally  and  for  purposes  of  a  com- 
mitment, a  Miigistrate  and  Joint- 
Magistrate  have  equal  powers,  and 
the  Joint  is  not  bound  to  act  upon 
the  mstructions  of  the  Msf^istrate 
in  a  judicial  proceeding,  such  as  the 
commencement  of  a  preliminary 
enquiry  ...     61 

Presumption  of  Innocence. 

Where  facts  are  as  consistent  with  a 
prisoner's  innocence  as  with  his 
guilt,  innocence  must  be  presumed ; 
and  criminal  intent  or  knowledge 
is  not  necessarily  imputable  to  every 
man  who  acts  contrary  to  the  pro- 
visions of  the  law-  ...     87 

Procedure. 

(I)  The  Deputy  Magistrate  adjourned 
a  case  to  the  21st,  on  which  day 
he  ordered  the  case  to  be  dismissed 
for  non-attendance  of  the  com- 
plainant, but  on  the  following  day 
cancelled  that  order,  and  revived 
the  case  on  the  ground  of  his  hav- 
ing dismissed  the  case  by  mistake 
in  ignorance  of  the  complainant 
having  petitioned  for  an  adjourn- 
ment by  reason  of  sickness.  The 
Magistrate,  on  appeal,  reversed  the 
order  of  the  Deputy  Magistrate.  It 
was  held  that  the  order  of  the  De- 
puty Magistrate  was  wrong,  and  the 
High  Court  set  aside  the  whole  of  * 
the  proceedings,  and  restored  the 
cafie  to  the  position  in  which  it 
stood  before  the  21st  ...      5 

(2)  Where  a  prisoner  is  convicted  by 

one  Magistrate  on  evidence  pre- 
viously recorded  before  another, 
the  defect  cannot  be  cured  by  the 
evidence  bein^  again  recorded, 
and  the  conviction  confirmed      ...     59 

(3)  Where  the  evidence  was  taken  down 

by  the  Magistrate  in  English,  and 
no  memo,  was  attached  to  it  (as 
re(]uired  by  Section  199,  Code  of 
Criminal  Procedure),  stating  that 
the  evidence  was  read  over  to  the 
witness  in  a  language  which  he  un- 
derstood, it  was  held  that  there  had 
been  an  error  in  law  by  which  the 
accused  was  materially  prejudiced    63 

(4)  Where  a  person  makes  one  state- 

ment before  the  Magistrate,  and  a 
directly  different  one  before  the 
Civil  Court,  his  commitmenti^n  an 
alternative  charge,  after  the  con- 
sent of  the  Civil  Court  has  been  ob- 
tained under  Section  169,  Code  of 
Criminal  Procedure,  is  strictly  legal    79 

See  Conviction  (1)  (2) 

See  Dismissing  a  Case* 

See  Evidence  (2)  (ip 

See  Land  Disputes, 
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Promise  of  Pardon.    See  Evidence  (8) 

Public  Servant. 

Conviction,  under  Section  186  of  the 
Penal  Code,  of  obstructing  a  Mou-  - 
zadar  inHhe  discharge  of  nis  duty, 
reversed,  there  being  nothing  to 
shT)w  that  the  Mouzadar  is  a 66 

PUNLSHMENT. 

(1)  A  sentence  of  3 years' imprisonment 

is  not  too  severe  a for  a  deli- 
berate attempt  to  pervert  justice 
by  fabricating  in  one  office  false 
statements  to  be  designedly  and 
corruptly  used  in  another  ...     18 

(2)  In  a  case  in  which  a  husband  killed 

his  wife  and  her  paramour,  the 
,  under  the  circumstances,  it 
was  held,  ought  to  be  a  lenient  one    38 

(3)  Where  a  quiet  peaceable  man,  sud- 

denly and  without  the  least  mo- 
tive or  provocation,  runs-a-muck 
against  all  around  him,  his  case  is 
different  from  an  ordinary  case  of 
deliberate  murder  deservmg  of  the 
extreme  penalty  ...     53 

<4)  The  ■  \  tor  escape  from  lawful  cus- 
tody (S^tion  224)  in  a  case  in 
which  that  is  one  of  the  ofFences 
of  which  the  prisoner  is  convicted 

must  be  "  in  addition**  to  any 

awarded  for  the  substantive  offence    85 

See  False  Evidence  (2) 
See  Kidnapping  (i) 
See  Riot, 

R. 
Railway  Accident.s. 

Where  some  coolies  were  employed  in 
assisting  a  ballast-train  into  motion 
at  a  Railway  Station,  and  one  of 
them,  after  pushing  the  train,  in 
getting  up  on  the  train,  or  in  at- 
tempting to  do  so,  fell  and  was  so 
injured  that  he  afterwards  lost  his 

life Held   that   the  evidence 

did  not  show  that  it  was  the  duty 
of  the  guard  to  see  that  no  one  got 
up  on  the  train  when  in  motion  ...     43 

Recognizance.    See  Breach  of  the  Peace  {i)  (2) 

Record. 

Documents  which  form  the  basis  of  a 
charge  against  a  prisoner  should 
not  l^  buried  among  a  mass  of  pa- 
pers in  the  nuthec,  but  should  be 
put  either  in  the  calendar  or  by 
themselves  in  an  envelope,  or  in 

some  conspicuous  part  of  the 

where  they  could  be  seen  at  once    57 

Riot.       • 

In  a  case  of with  deadly  wea- 
pons, the  side  found  guilty  of 
using  them  and  causing  grievous 
hurt  were  properly  punished  more 
severely  than  the  men  of  the  other 
side  ...       o 

See  Police  Offietr  (3) 
voTS.  See  False  Evidence  (2) 


S. 

Search.  See  Dacoity, 

Search  Warrant. 

It  is  essential  to  the  legality  of  a 
under  Section  i  i4,Codeof  Criminal 
Procedure,  that  the  production  of 
some speciJfiedsLnd particular  thing 
is  desired ;  that  the  Magistrate 
alone  determines  that  sucn  pro- 
duction is  necessary;  and  that  a 
specified  house  or  place  only  is  to  be 
searched.  The  — —  must,  under 
Section  1 15  of  that  Code,  be  di« 
rected  to  some  other  person,  only 
when  a  Police  Officer  is  not  forth- 
coming ...      74 

Security.  See  Breach  of  the  Peace  (i)  (2)  {3) 

Separate  Sentences. 

(i)  Separate  convictions  and  sentences 
under  Sections  429  and  379,  and 
under  Sections  45^  and  380  of  the 
Penal  Code,  set  aside ;  and  the  con- 
viction under  Section  429  in  the 
former  case,  and  under  Section  457 
in  the  latter,  allowed  to  stand     ... 

(2)  Cannot  be  awarded  in  one  case  for 
offences  under  Section  369  and 
Section  382,  where  evidence  shows 
that  the  act  was  one  and  the  same. 
The  sentence  under  the  latter  Sec- 
tion cancelled,  there  being  no  evi- 
dence of  any  preparation  having 
been  made  to  cause  death,  &c., 
within  the  meaning  of  that  Section 


Sentences.  See  Separate . 

Sessions  Judge.  See  Jurisdiction  (3)  (4) 

Sessions  Records. 

The  principal  documents  in  a  Ses- 
sions case  should  be  put  in  a  pro- 
minent place  on  the  record,  and 
not  buried  in  a  mass  of  papers   ... 

Special  Act.    See  Police  Act. 

Stolen  Property.    See  Police  (i) 

Summing  up  to  Jury. 

(i)  Conviction  and  sentence  set  aside 
(Glover,  J.,  dissenting)  as  to  two 
of  the  prisoners,  on  the^ound  that 
there  was  a  misdirection  to  the 
Jury,  because  the  Judge  in  —omit- 
ted to  advise  the  Jury  not  to  con- 
vict upon  the  uncorroborated  evi- 
dence of  an  approver,  and  because 
he  treated  as  corroborative  that 
which  was  no  corroboration  in  law 

(2)  A  prisoner's  inability  to  say  where 

his  son  was  on  the  4th  Pous  is  no 
evidence  on  which  to  direct  a  Jury 
to  convict  him  of  false  evidence,  for 
saying  that  on  the  day  previous  his 
son  was  ill  at  home 

(3)  Where  a  person  is  charged  (Section 

218,  Penal  Code)  with  framing  a 
report  incorrectly,  or  (Section  201, 

d 


31 


84 


30 


19 


26 
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Summing  up  to  J vry. -^f Continued, J 

Penal  Code)  giving  false  infonra- 
tion  with  intent  to  save  offenders 
from  punishment,  the  issue  to  be 
tried  IS  not  whether  such  alleged 
offenders  were,  in  fact,  guilty  or  not, 
but  merely  the  belief  and  intention 
of  the  prisoner  in  respect  to  their 
•  guilt 
(4)  A  Judge  should  not  discuss  points 

of  law  in ,  and  he  should  avoid 

all  extraneous  and  unnecessary  ar- 
gument, merely  — ! —  the  evidence, 
and  showing  how  the  law  applies 


to  It 


T. 


Theft. 

A  hired  boatman  does  not  come  with- 
in the  definition  of  a  clerk  or  ser- 
vant under  Section  381  of  the  Penal 
Code.  Theft  by  such  a  person  on 
board  a  boat  comes  under  Section 
380 

Transportation. 

Under  Section  59  of  the  Penal  Code, 
no  sentence  of  for  a  shorter 

period  than  7  years  can  be  passed 
on  any  charge.  Therefore,  where  a 
prisoner  was  convicted  on  separate 
charees  of  giving  false  evidence  in 
a  judicial  proceeding  under  Section 
193,  and  of  forgery  under  Section 

467,  and  sentenced  to  7  years' 

for  the  first  offence  and  a  further 
period  of  ■  for  3  years  for  the 
second  offence,  the  second  sen- 
tence was  quashed  as  illegal 


68 


87 


32 


Trial  by  Jury. 

Ceases  in  a  district  when  the  district 
ceases  to  belong  to  a  division  to 
which has^een  extended...  39,  53 


U. 


UsB  OF  Forged  Document. 

(1)  Case  where  an  intention  to—,  if 

necessary,  was  inferred  from  the 
facts  and  from  the  conduct  of  the 
prisoner 

(2)  There  must  be  a  fraudulent  and  dis- 

honest — —  as  genuine  before  a 
conviction  can  be  had  under  Sec- 
tion 471,  Penal  Code 


II 


81 


W. 


Wife. 


An  order  made  by  a  Magistrate  un- 
der Section  316  of  the  Code  of 
Criminal  Procedure  must  be  found- 
ed upon  proof  in  the  same  proceed- 
ings, and  not  upon  knowledge  ac- 
quired by  him  m  some  other  case    67 

Witness. 

In  the  case  of  a  charge  of  an  offence 
triable  by  the  Court  of  Session 
alone,  the  Magistrate  is  bound  to 
summon  the  complainant's  wit- 
nesses ...      4 

See  Evidence  (2)  (9) 


T^BLE    OF    CASES 

(CRIMINAL  RULINGS). 


Abdool  and  Mahtab 


A. 


B. 


Baijoo  Baul  vs,  Gugun  Misser 

Banee  Madhub  Ghose 

Bawool  Manjee 

Bhagidhone  Katchari 

pnoooccfi  •••  »•»  ••• 

Bhugwan  Ahir 

DIIKIU  •••  «••  •••  ••• 

Bipro  Doss  ...  ...  ... 

Bishonaih  Bunneea 
Bisseshur  Narain  Mahlab 
Boodhun  Mooshur 
Brojo  Kishore  Dutt 
Brojo  Lall  Mitter  ... 

Bussiniddi  •••  •••  ••• 

Bysagoo  Noshyo  ... 

Chamaro  Malo  vs,  Kashi  Chunder  Lalla... 
Chimdi  Churn  Nauth 

Damoo  Singh 

Dasser  Bhooyan    ... 

Dcgumber  Paul  vs,  Kally  Doss  Datt 

Dnoonda  Bhooya  ... 

Dhuim  Dutt  Ojha 

Dhurrani  Dutt  Rai 

Doonda  Bhooia     ... 

Doorga  Nath  Roy... 

Dowlot  Moonshee ... 

Durbarro  Polie 

F, 

*  RWHl     *••  ...  •*•  ... 

G. 

Gaub  Gorah  Cacharee 

Gopal  Prosaud  Sein 

Gout  Chunder  Roy 

GourSurun  Doss  ... 

Gowiee  Singh        ...  ...  ... 

Gugun  Misser 

H. 

Harrak  Chand  Nowlaka 

Hatim  Moonshee  alias  Mahomed  Hatim... 

Heeramuo  Singh  ... 


Hordot  Surma 
Issur  Raut 


ahaBux 


I. 
J. 


oomnee 
Jojmath  vs,  Soorjaram 


••« 


••I 


32 

61 

I 

32 

53 

3 

65 
60 

45 
53 
»3 
78 

17 
45 

85 
5 

36 

71 
82 

85 

13 

7 

46 

9 
95 

30 

43 


5 
16 

2 

83 
28 

61 


12 
II 

30 
60 
68 

63 

81 
40 
16 
66 


K. 
Kalachand  Boidyo 
Kashee  Nath  Chungo 
Kassimuddin  Constable 
Khoodeeram 
Kripamoyee  Chassanee 

L. 
Lalloo  Singh 
Lopotee  Domnee  vs,  Tikha  Moodai 

M. 

Madho  Surrun  Singh 
Madurjolaha 
Meer  Zakir  Ally    ... 
Moorut  Mahton    ... 
Moosubroo 

N. 
Narain  Acharj 
Nawabjan 
NeetieUulal 

Nirba  Sing  vs.  Tofuzzul  H ossein 
Nobokisto  Ghose  ... 
Nubas  Muhton 

O. 
Oottur  Narain  Singh 

P. 
Peari  Raur 
Phomonee  Ahum  ... 
Phool  Chand  alias  Pholeel  Ahir 
Pitti  Singh 
Poor noo  Chunder  Do  ss 

R. 
Radhanath  Dosadh 
Raffee  Mahomed  vs.  Abbas  Khan 
Raj  Coomar  Sing ... 
Ram  Kishen 
Ramnarain  Ghose... 
Ram  SsLgqr 
Rezza  Hossein 
Rutton  Meah 

S. 
Sahrac  ...  ...  ...    31 

Shama  Churn  Roy  ...  ...     27 

Shama  Sheikh       ...  ...  ...    35 

Sheikh  Bazu  ...  ...  ...    47 

Sheikh  Bheekun    ...  ...  ...    30 

Sheikh  Boodhoo    ...  ...  ...    38 

Sheikh  Tufani       ...  ...  ...    26 

Shib  Chunder  Mundle  ...  ...    59 

Syud-Hossain  Ali  Chowdry    ...         *      ...     74 

T. 

Tara    Doss    Bhuttacharjee    on  behalf  of 

Messrs.  Lyall  and  Co.  vs.  Bhaloo  Sheik  69 

Tarinee  Kant  Lahoory  Chowdhry            ...  79 

Tilkoo  Goala         ...               ...               ...  61 

Watson  and  Co.  vs,  Ranee  SuFnomoyee ...    63 
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79 
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CRIMINAL  LETTERS. 


No.  634. — Evidence  in  a  case  of  kidnap- 
ping a  girl  —  Jurisdiction  of  Magistrate 
in  a  case  of  grievous  hurt  ...       i 

No.  644. — Charge  to  state  the  kind  of  wea- 
pon with  which  deceased  was  struck  ...    ib. 

No.  645. — Form  of  statement  in  cases  in 
m'hich  some  prisoners  are  convk:ted  and 
others  acquitted  ...    ib. 

No.  646. — Form  of  charge  in  denying  that 
grievous  hurt  was  caused  on  grave  or 
sudden  provocation  ...      2 

No.  647. — Diaries  containing  letters  written 
by  Police  Officers  are  not  evidence  — 
Omission  of  "  jprave  and  sudden  "  be- 
fore **  provocation  "  in  charge  for  griev- 
ous hurt  ...    f^. 

No.  650.— Form  of  conviction  in  a  case  of 
rioting  with  deadly  weapons  ...    ib. 

No.  656. — Subject  of  breach  of  trust  to  be 
distinctly  stated — Conviction  of  graver 
offence  —  Acquittal  of  minor  —  Accu-        * 
mulated  sentence  for  separate  offences 
irr^ular  ...      3 

So,  663. — Form  of  charge  in  a  case  of  pre- 
sentation of  false  verified  statement  -^ 
Improper  acquittal —  Prisoner's  admis- 
sion . . .    ib. 

No.  672. — Form  of  charge  in  a  case  of  secret 
burial  of  infant  child  ...      4 

No.  676.-*Circu]ar  Order  No.  i,  dated  12th 
February  1867,  r^arding  insane  pri- 
soners, to  what  cases  applicable 

No.  715. — Evidence  of  the  man  beaten — 
Charge  to  Jury  to  convict  on  prosecu- 
tor's testimony 

No.  7 16. — How  Judge  should  charge  Jury  in 
a  case  of  Theft  under  Section  381, 
Penal  Code — Imprisonment  of  persons 
sentenced  to  Transportation 

No.  720, — iHouse-breaking  by  night  in  order 
to  commit  Theft,  how  punishable  -* 
Form  of  charep  in  cases  of  Adultery 
and  Criminal  Breach  of  Trust,  respec- 
tively —  Assessor's  opinions  to  be  re- 
oordied  ...    ib, 

Ko.  732. — Form  of  charge  in  a  case  of  giv- 
ing false  evidence  -—  Directions  as  to 
ahemative  charges  — *  Taking  of  further 
evidence  by  Sessions  Court  ...      6 

No.  734- — Form  of  charge  in  cases  of  abetting 
murder  and  causing  disappearance  of 
evidence  respectively  — >  Exposition  of 
provisoes  no  part  of  charge  under  Sec- 
tion 325,  Penal  Code  —       7 

No.  737.— Framing  of  charge  in  cases  of 
attemptingtocommit  dacoity  and  fraud- 
ulently using  as  genuine  a  forged  docu- 
ment . . .    ib. 

Vol.  VIII. 


ib. 


ib. 


No.  743. — Onus  proband i  as  to  guilt  or  in- 
nocence of  accused  —  Service  of  sum- 
mons and  proclamation  for  attendance 
of  witnesses  ...       8 

No.  744. — Framing  of  charge  in  cases  of 
delivery  of  altered  coin,  of  public  ser- 
vant causing  escape  from  confinement, 
of  making  false  charge,  and  of  offences 
under  the  Registration  Act  and  other 
Penal  Laws  than  the  Penal  Code      ...    ib. 

No.  746. — Sessions  Judge  to  set  forth  the 
evidence  with  reasonable  fulness       ...      9 

No.  ^47. — Second  Marriages  during  life- 
time of  first  husband  ...    1^. 

No.  748. — Procedure  in  cases  of  prisoners 
already  sufficiently  punished-— Kidnap- 
ping ...    ib. 

No.  749. — Framing  of  charge  in  cases  of 
Abetment  ...     10 

No.  750. — Columns  10  and  12  of  Statement 
of  Convictions  how  to  be  filled  up      ...    ib. 

No.  753. — Weight  of  testimony  how  to  be 
judged — Reasons  to  be  given  for  credit- 
ing the  same  witnesses  as  to  certain  per- 
sons and discreditingthem  as  toothers. ..    ib. 

No.  759. — Procedure  in  cases  of  insane 
offenders  ...     11 

No.  776. — Framing  of  charge  in  a  case  of 
kidnapping  ...    ib. 

No.  778. — Procedure  on  complaint  triable 
under  Chapter  XIV.  of  the  Code  of 
Criminal  Procedure  when  complainant 
does  not  appear  on  day  fixed  tor  hear- 
ing 

No.  789. — Framing  of  additional  charge- 
Proof  of  deposition  before  Magistrate 

No.  799.---Magistrate  bound  to  commit 
when  in  doubt 

No.  805. — ^Tender  of  Conditional  Pardon—* 
Queen's  Evidence 

No.  607. — Form  of  charge  in  a  case  of  False 
Evidence 

No.  8o8.-*Trial  and  acquittal  of  an  Idiot — 
Form  of  charge  in  a  case  of  Dacoity.»t 

No.  812. — Punishment  for  mischief  by  tire... 

No.  822. — Statement  of  a  witness  under 
promise  of  pardon  not  admissible  as 
evidence  against  him 

No.  836. — Power  of  Magistrate  to  try  or 
commit  persons  charged  with  offences 
punishable  under  Section  93  of  the 
Registration  Act,  XX.  of  1866  ...    ib. 

No.  837. — Whipping  to  be  awarded  only  by 
the  Magistrate  who  has  tried  the  case-* 
Cattle-trespass  on  the  Raitwav  ...     15 

No.  863, — Power  of  Sessions  Judge  to  re- 
open a  case  before  judgment  ...    ib, 

^  ^*    7— a 


12 

ib. 
ib, 

13 
ib.' 

ib. 
14 


ib. 
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No.  864. — Distinction  between  conviction  on 
confession  and  on  pleit  df  guHky^-^Vortrt 
of  conviction  in  a  ^a86  of  Mtdmpt  to 
cheat  —  Proof  of  deposition  before 
i^iff9(fstP''"^>CPfniTntfnent  for  raise 
EvfdenAi  restrained 

No.  866.-i-Proof  of  deposition  before  Magis- 
trate in  a  case  of  Patse  Eviderice 

No.  868. — Admissibility  in  evidence  of  ad- 
iliission  tesRiing  to  the  discorery  of  pro- 
perty taken  in  dacoity  ..< 

No.  887.-^Fo<-m  of  charges  in  ciiscfs  of 
Grievdu^  Huft  and  Ridtingwkh  deadly 
weapof^s  by  a  member  of  an  unlawful 
assembly 

No.  gdjf.-^t^ofms  of  charges  in  cases  of  false 
personation  and  abetment  theceof     ... 

No.  (;37.— 'Cancelment  of  a  Second  case 
against  the  same  prisoner  convicted  in 
a  pfevidtis  case 

No.  9^5. — Form  of  finding  in  a  case  in  which 
the  accused  was  found  to  have  com- 
ri\ltted  th^.  act  charged  while  unsound 
in  mind 

No.  960. — Witness  to  prove  a  document  be- 
comes a  witness  for  all  purposes — Exa- 
filinliiiod  of  accused  to  he  given  irf  evi-* 
d^hce  lit  pi'oper  time  as  part  of  case  for 
the  prosecution  —  Medical  evidence 
when  to  be  read 


16 
ib, 

17 


I*. 


18 


ib. 


19 


ib. 


No.  991. — A  petition  not  a  "declaration  " 
2(nd  iflefefofe  fiot  evidence  of  a  fact  ... 

No.  tood.-^Mafdef  and  Culpable  Homicide 
not  amounting  to  muraer — Injury  not 
intefifKd  to  csuse  aestit  •  •  • 

No.  io50/^Po4k:e  Diaries  hot  evidence  ex- 
cept agaiitst  officers  who  wrot^  them  . . . 

No.  1058. — Offences  under  Chapter  XIL  of 
Penal  Code  not  triable  by  Jury — N<5 
summing  up  necessary  in  a  case  In  which 
prisoner  pleads  guilty — Forni  of  firtd- 
ihg  in  such  A  case 

No.  i(^.*^Mere  bringing  of  charge  not  to 
be  referred  to  in  summing  up  to  Jury— • 
Compteinartts'  statement  tfBgkm^ 
stolen  property  ftot  evideticeUtiKss  pro- 
perly authenticated  by  oath  of  Police 
Officer 

No.  iii4«-^Magi9trate'a  attestation  of  the 
written  examihation  before  him  of  the 
prisoner  is  itself  legal  evidence  thereof 
unless  rebutted  ..« 

No.  1 1 18.— Object  of  Circular  No.  5,  dated 
1 2th  July  last)  explained 

No.  1 136. — Evidence  of  a  child  under  Sec- 
tion 14,  Act  II.  of  1855— -Chaige  i"  ^ 

*  case  of  forging  a  document  should  set 
forth  the  document  said  to  have  been 
forged 

No.  1430.'— Remand  by  Sessions  Judge  — 
Case  postponed  —  Sections  361,  367, 
and  377,  Code  of  Criminal  Procedure  ... 


21 


i^. 


ib. 


22 


t'^. 


ib. 


23 


CIVIL  CIRCULAR  ORDERS. 


No.  1 8. — Increase  in  the  Salaries  of  Peons 
No.»i9. — ^Working  of  the  Stamp  Law  to  be 
watched 

No.  20. — Return  and  destruction  of  records 
of  Lower  Courts  called  up  in  appeal  be- 
fore Aa  VIIL  of  1859 

No.  21.— Exemption  of  Syud  Humayoon 
Kuddi  Mahomed  Ali  Mirza  from  per- 
sonal attendance  in  the  Civil  Courts ... 

No.  22.— Directions  regarding  the  drawing 
up  of  decrees 

No.  23.— Costs  (in  respect  of  pleaders'  fees) 
in  miscellaneous  cases 

No.  24. — Cancels  Civil  Circular  Order  No. 
2oof  1847  ^s  inconsistent  with  existing 
Stamp  Law  and  a  recent  ruling  of  the 
High  Court  cited 

No.  25.— Simply  altered  the  days  on  which 
the  holidays  on  account  of  the  Hindoo 
festival  Jummo  Ashtomi  were  to  be 
observedin  the  Civil  Courts  this  year, 
changing  those  days  from  22nd  and 
23rd  August  to  23rd  and  24th  idem  ... 

So»  26. — Quarterly,  and  not  monthly,  Civil 
Statements  to  be  submitted  to  High 
Court 


ib. 


ib. 


ib. 


ib. 


ib. 


No.  27.—* Calls  for  information  in  tabular 
form  regarding  Moonsiff's  Chowkees 
in  Assam  and  Chota  Nagpore  ...      6 

No.  28.— Forwards  new  form  of  certificate 
for  refund  of  stamp-duty  ...      7 

No.  29. — Draws  attention  to  Circular  No. 
28,  dated  20th  September  1864,  requir- 
i  ng  copy  of  j udgment  in  appeal-cases. . .      8 

No.  30. — Lays  down  a  revised  form  of  regis- 
ter of  stamp-duties  levied  under  Scfie- 
dule  B,  Section 6,  Aa  XXVI.of  1867...    ib. 

Form  of  return  of  Stamp  Duty  ...      9 

No.  31.— In  modification  of  previous  Circu- 
lar, issues  instructions  as  to  mode  of 
levying  Tullubana  for  the  service  and 
execution  of  civil  process  by  peons 
under  Aa  V.  (B.  C.)  of  1863  ...     10 

No.  32,— Prescribes  form,  fo  be  submitted 
quarterly,  of  all  grants  of  probate  and 
letters  of  administration  made  under 
Part  XXXL,  Aa  X.  of  1865  ...     11 

No.  33.— »Calls  for  roll  showing  particulars 
regarding  Nazirs  of  the  Judge's  Courts     13 

No.  34.-— Circulates  Rules  relating  to  the 
custody  and  preservation  of  Wills    ...    ib. 


CRIMINAL  CIRCULAR  ORDERS. 


No.  5.— La>ing  down  new  forms  of  Ses- 
sions Statements  Nos,  4  and  5 

No.  6,— Charges  for  Murder,  Culpable  Ho- 
ftticide  not  amountinfir  to  murder,  and 
Grievous  Hurl,  how  to  be  framed 

No.  7. — Procedure  in  regard  to  insane  pri- 


No.  9.— Transmission  of  Appeals  by  pri- 
soners affainsl  sentences  or  orders  of 
Sessions  Judges     • 

.No.  10. — Speedy  disposal  of  cases  □(  Mur- 
der before  the  commencement  j)f  Dus> 
serah  vacation  ...    1 

No.  11. — I.ay3  down  rules  regarding  the 
examination  of  the  accused  person,  me- 
dical witness,  and  other  witnesses. 
Such  examination  lo  be  annexed  to  re- 
cord of  the  trial 

No.  1 2. --Additional  column  to  be  added  lo 
Circulars  No.  10,  dated  14th  November  , 
i36z,  and  N(4  12,  dated  3th  June  i363    1 


RILES   OF   PRACTICE   OF  THE   HIGH   COURT. 


Rules  regarding  the  admission  of  Reviews 


INDEX 

(PRIVY  COUNCIL  RULINGS). 


*y* 


A. 


Act  I.  OF  1845. 

Section  9.    See  Mortgage, 

Act  VIII.  op  1859. 

Section  7.    S^e  Omission  to  sue  (i)  (2) 

Section  200.    S  $  Conjugal  Rights  (2) 

Absbvcb  of  Legal  Proof.    See  Mooktear^ 
namah, 

B. 

The  habit  oC  holding   land  , 

thoi^h  inveterate  Tn  Indta»  does 
not  justify  the  Courts  in  making 
every  presumption  against  appa- 
rent ownership  ...      3 

Bo»4  Fide  Pcrchasbr.  See  Onus  Prohandi  (2) 

C. 

CoDB  OF  Civil  Procbdurb» 

See  AH  VIIL  qf  18^9. 
See  Conjugal  Rights  (2) 

CoxjuoAL  Rights. 

(1)  Suit    by     Mahomedan    husband 

for -^^-^  does  lie,  and  such  suit  must, 
under  Section  15,  Regulation  IV.  of 
1 793,  and  the  nature  of  the  thin^.be 
determined  according  to  the  princi- 
ples of  Maliomedan  Law*  If  a  wife 
raise  a  defence  of  cruelty,  she  must 
prove  violence  of  such  a  charact  er  as 
toendanger ,  or  a  reasonable  appre- 
hension of  danger  to,  her  personal 
health  or  safety*  The  rath  deci- 
dendi in  such  a  case  discutt^  ...      3 

(2)  (?iirt»rf.— Whether,  under  the  pre- 

sent procedure,  the  disobedience  of 
a  wile  to  obey  the  order  of  the  Court 
to  return  to  her  husband  can  be 
enforced  by  giving  her  over  bodily 
into  her  husband's  hands ;  such 
disobedience  would  seem  to  fall 
within  Section  aoo  of  the  Code, 
and  to  k>e  enforceable  only  by  im- 
prisonment, or  attachment  of  pro- 
perty, or  both 

Con^^truction. 

Where  the  words  of  a  law  arc  clear 
and  positive,  they  cannot  he  con- 
trolled by  any  consideration  of  the 
motives  of  the  party  to  whom  it  is 
^o  be  applied,  nor  limited  hV  what 


Constructiow. — (Continued,) 

the  Ju<lges  who  apply  it  may  sup- 
pose to  have  been  the  reasons 
for  enacting  it 

CruBlty.    See  Conjugal  Rights  (i) 

D. 
Deposit  by  Mortgagee.    See  Mortgage. 

H. 

Hindoo  Law.    See  Partition, 
Hindoo  Widow.    5"^^  Mortgage. 

J- 

,,  JoiWT  Property.    See  Partition, 

M. 

Mahomedan  Law.    See  Conjugal  Rights  (i) 

See  Onus  Prohandi  (i) 
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OHUKT* 

(I)  A  a 


f^. 


,  appointed  L  by  will  to  be 
his  successor  and  representative  in 
the  mohuntship,  and  as  such  repre- 
sentative to  perform  the  religious 
duties,  in  the  usual  manner ;  and 
he  further  directed  L  to  instruct  G 
in  the  shasters,  and,  when  L  found 
himself  incapable  of  fulfilling  the 
duties,  L  was  to  appoint  G  to  be 
-— ^  in  Us  place. 
The  present  suit  was  brought  by  G 
to  recover  the  mohuntship  and  the 
lands  belonging  thereto.  Held,  on 
a  construction  of  the  will,  that  it 
did  not  give  G  an  absolute,  posi- 
tive, unqualified  right  at  any  time 
to  the  mohuntship,  even  on  the  in- 
capacity of  L  to  perform  the  du- 
ties of  •o-'^;  that,  until  L  t>ecame 
incapable,  no  trust  or  duty  is  sug- 
gested ;  that,  even  when  L  became 
incajMible,  it  was  no  more  than 
a  gift  in  the  nature  of  a  precatory 
trust.  Held  also  that  on  tho  evi- 
dence G  had  failed  to  establish  his 

own  title  to  be ,  and  that  the 

pr<  sent  suit  was  so  framed  that  he 
could  not  in  it  recover  the  mohunt- 
ship o«  the  mere  infirmity  ofthede- 
fendnnVs  title 
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MoHUNT. — (Continued.) 

(2)  The  only  law  as  to  mohunts  and 

their  offices,  &c.,  is  to  be  found  in 
custom  and  practice,  which  is  to  be 
proved  by  testimony  ...     25 

(3)  There  cannot  be  two  existing  mo- 

hiftits,  and  the  office  cannot  be  held 
jointly  ...    ib, 

MOOKTBARNAMAH. 

The  validity  of  a pronounced 

against,  there  beincr  no  legal  proof 
of  its  execution,  and  the  absence  of 
legal  proof  not  being  compensated 
by  any  legitimate  inference  arising 
out  of  the  other  facts  disclosed  by 
the  other  parts  of  the  case,  the 
whole  of  the  transactions  relative  to 
the  execution  thereof  being  of 
very  questionable  character        ...     22 

MORTOAGB. 

An  estate,  mortgaged,  was  about  to 
be  sold  for  arrears  of  Government 
revenue,  when  it  was  saved  from 
sale  by  the  mortgagee  depositing 
a  sum  sufficient  to  discharge  the 
revenue.  The  mortgagee  brought 
a  suit  against  the  person  in  posses- 
sion of  the  talook,  a  Hindoo  lady, 
widow  of  the  original  mortgagor, 
seeking  under  Section  9,  Act  1.  of 
1845,  to  obtain  repayment  from 
her  personally  of  the  money  paid 
to  save  the  sale  of  the  talook,  not 
making  the  reversioners  defend- 
ants, and  nut  praying  that  the  ta- 
look in  its  entirety  might  be  sold 
to  pa>r  the  amount  due.  A  decree 
was  given  in  that  suit  to  the  mort- 
gagee. On  execution  of  that  decree, 
the  reversioners  intervened.  H  rld 
that  the  mortgafifee and  those  claim- 
ing under  him  nave  no  charge  on 
the  estate,  and  are  not  entitled  to 
have  it  sold  in  its  entirety  to  pay 
the  amount  which  was  paid  in  to 
stop  the  sale  of  the  estate;  and 
that  the  action  under  Section  9, 
Act  I.  of  1845,  was apersonal  action, 
and  the  decree  affected  only  the 
interests  of  the  person  against 
whom  the  suit  was  brought.  This 
ruling  does  not  affect  the  general 
doctrine  that  in  a  suit  brought  by 
a  third  person  to  recover  or  charge 
an  estate  of  which  a  Hindoo  widow 
is  the  proprietress,  she  will,  as 
defendant,  represent  and  protect 
the  estate,  as  well  in  respect  of  her 

.own  as  of  the  reversionary  interest     17 

O. 
Omission  to  sue. 

(I)  The  words  "if  a  plaintiff  relinquish 
or  omit  to  sue  for  any  portion  of  his 
claim,  a  suit  for  the  pKortion  so  re- 


Omission  to  Sue.  —  (Continued.) 

linquished  or  omitted  shall    not 
afterwards  be  entertained ' '  in  Sec- 
;  tion  7,  Act  Vin.  of  1859,  plainly 

include  accidental  or  involuntary 
omission,  as  well  as  acts  of  deliber* 
ate  relinquishment 
(2)  The  correct  test  when  a  second  suit 
is  brought  for  something  omitted 
to  be  sued  for  in  a  previous  suit  is, 
whether  the  claim  in  the  new  suit 
is,  in  fact,  founded  on  a  cause  of 
action  distinct  from  that  which  was 
the  foundation  of  the  form.cr  suit... 

Onus  Probandi. 

(1)  In  a  suit  by  a  Mahomedan  wife,  who 

had  left  her  husband's  protection 
on  account  of  ill-usage,  for  recovery , 
among  other  property,  of  certain 
securities  belonging  to  her  which 
had  got  into  the  husband's  posses- 
sion, and  the  detention  of  which  he 
justified  on  the  ground  that  he  had 
purchased  them  from  her,  and  on 
their  endorsement  and  delivery  to 
him  had  paid  the  full  value  for 
them,  the  correct  principle  as  to 
— ^  is  that,  although  the  wife  may 
have  failed  to  establish  affirmative- 
ly the  precise  case  alleged  by  her, 
her  husband,  \\SL\\x\^  admitted  the 
receipt  of  the  secunties  from  her, 
was  bound  to  show  something  more 
than  mere  endorsement  and  de- 
livery ;  that,  the  relation  of  the  par- 
ties being  what  it  was,  it  lay  upon 
him  to  prove  that  the  transactions 
which  ne  set  up  were  bond  fide 
sales  and  purchases,  and  that  he 
actually  gave  full  value  for  what  he 
received  from  her;  and  where  it 
was  proved  that  the  wife  had  the  se- 
curities while  under  her  husband's 
protection,  and  some  of  them  had 
passed  from  her  to  him,  and  others 
to  his  creditors,  and  that  the  wife 
left  her  husband's  house  in  destitu- 
tion, the  proof  adduced  by  the 
husband  as  to  the  sale  for  full  con- 
sideration to  him  must  be  full  and 
clear,  and  such  as  to  satisfy  a  Court 
of  Justice  that  the  transactions  were 
conducted  fairly  and  properly,  and 
with  a  due  regard  to  the  rights  and 
interests  of  the  wife 

(2)  Where  property  of  wife  has  passed 

to  a  bond-fide  purchaser  under  con- 
veyances executed  by  her  to  her 
husband  or  such  purchaser,  the 

is  on  her 

Partition. 

An  actual by  metes  and  bounds 

is  not  necessary  to  render  a  division 
of  undivided  property  complete. 
But   when    the    members   of  an 
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PARTiriOfi. ^Cantinued.J 

undivided  family  agree  among 
themselvesi  with  r^ard  to  particu- 
lar property,  that  it  shall  hence* 
forth  be  the  subject  of  ownership 
in  certain  defined  shares,  then  the 
character  of  undivided  property 
and  joint  enjoyment  is  taken  away 
from  the  subject-matter  so  agreed 
to  be  dealt  with ;  and  each  mem- 
ber thenceforth  has  in  the  estate  a 
definite  and  certain  share  which  he 
may  claim  the  right  to  receive  and 
to  enjoy  in  severalty,  although  the 
property  itself  has  not  been  actu- 
ally severed  and  divided 

Frbsuuftiok.    See  Benamee, 

Purchaser.    See  Onus  Probandi  (2) 


R. 

Regulation  IV.  of  ^93. 

Section  15.    See  Conjugal  Rights  (1) 
Reversioner.    See  Mortgage,     • 

S. 
Second  Suit.    See  Omission  to  sue  (i) 

U. 
Undivided  Property.    See  Partition, 

W. 

Wife,  Suit  by  Mahomed  an.    See  Onus  Pro* 

handi  (i) 
Will,    See  Mohunt  (i) 
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APPELLATE  HIGH  COURT. 


The  1st  June  1867. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A'/.,  Chief 
Justice^  and  ihe  Hon'ble  C.  P.  Hobhouse, 
Judge. 

Limitation— Section  4,  Act  XIV.  of  1859— Ac- 
knowledgment in  writing. 

Reference  to  the  High  Court  hy  Mr.  IV., 
JV.  Linton^  Judge  of  the  Court  of  Small 
Causes  at  Kooshtea. 

Badoobhoosun  Bose,  Plaintiffs 

versus 

Eoaet  Moonshee,  Defendant. 

Sectkm  ^  Act  XIV.  of  1859,  is  confined  to  an  acknow- 
ledgment in  writing  signed  by  the  debtor  himself^  and 
not  by  his  agent. 

Case. — Thk  action  has  been  brought  by 
the  plaintifif  to  recover  the  sum  of  Rupees 
22-11  on  an  account  stated,  alleged  to  have 
been  acknowledged  and  signed  by  the  defend- 
ant throagh  the  plaintiff's  gomastah. 

The  plaintiff*s  pleader  admits  that,  but  for 
the  account  stated,  the  plaintiff's  claim  would 
be  barred  by  the  Statute  of  Limitation.  The 
defendant  pleads  not  indebted,  and  denies 
having  given  any  authority  to  the  plaintiff's 
goma^ah  to  acknowledge  and  sign  the 
account  on  bis  behalf. 

I  am  of  opinion  that  the  plaintiff's  claim 
19  barred  by  limitation,  there  being  no 
acknowledgment  in  writing  signed  by  the 
defendant.  Section  4  of  Act  XIV.  of  1859 
enacts :  "If,  in  respect  of  any  legacy  or  debt, 
"  the  person  iVho,  but  for  the  Law  of  Limita- 
*'  tion,  would  be  liable  to  pay  the  same,  shall 
''have  admitted  that  such  debt,  legacy,  or 
"  any  part  thereof,  is  due  by  an  acknowledg- 
*'ment  in  writing  signed  by  him,  a  new 
**  period  of  limitation  according  to  the 
*' nature ^of  the  original   liability  shall  be 


'*  computed  from  the  date  of  such  admis- 
"  sion." 

Looking  at  the  words  of  the  Section 
above  alluded  to,  it  is  confined  in  terms  to 
an  acknowledgment  signed  by  the  debtor, 
and  not  by  his  agent ;  and  I  would  be  legis- 
lating, not  interpreting,  if  I  extended  its 
operation  to  acknowledgments  signed,  not 
by  the  party  chargeable  thereof,  but  by 
his  agent.  'The  safer  course,  therefore,  would 
be  to  confine  myself  to  the  plain  and  unam- 
biguous meaning  of  the  words  contained 
in  Section  4. 

The  judgment  of  the  High  Court  was  deli- 
vered as  follows  by — 

Peacock,  C.  J. — We  concur  in  the  view 
expressed  by  the  Judge  of  the  Small  Cause 
Court,  and  think  that  there  is  nothing  suffi- 
cient to  lake  the  case  out  of  the  Statute  of 
Limitation. 


The  ist  June  1867. 

Present: 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  C.  P.  Hobhouse, 
Judge. 

Certificate  under  Act  XXVII.  of  z86o. 

Reference  made  to  the  High  Court  by  J.  Cory- 
ton,  Recorder  of  Aloulmein,  under  Section 
22,  Aa  XXI.  of  1863. 

Awkinfee,  representative   of   the  estate   of 
the  late  Mewsoon,  Plaintiff, 

versus 

Mee  Nay,  Defendant. 

A  certificate  under  AA  XXVII.  of  1S60  authorizes 
the  holder  of  it  to  collect  debts  due  to  the  deceased,  but 
not  to  recover  property  which  belonged  to  the  deceased 
from  a  person  wrongfully  in  possession. 
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Case, — The  present  plaintiff,  Awkinfee,  is 
the  eldest  son  of  the  late  Mewsoon,  a  China- 
man, by  one  Tan  Nan  Nyoung,  who  is  still 
living.  The  defendant  was  a  subsequently 
married  wife  of  the  said  Mewsoon. 

On  Mew9oon's  death,  litigation  ensued  with 
reference  to  the  grant  of  a  certificate  under 
Act  XXVII.  of  i860.  The  result  of  such 
litigation  was  that  a  certificate  issued  to 
Awkinfee.  Awkinfee  now  sues  Mee  Nay  to 
recover  certain  gold  leaf,  property  belonging 
to  the  testator's  estate. 

The  Recorder  submits  for  the  opinion  of 
the  High  Court  the  question  whether,  under 
Act  XXVII.  of  i860,  the  holder  of  a  certi- 
ficate is  entitled  to  recover  other  property 
than  money-debts  due  to  the  deceased  at  the 
time  of  his  death. 

The  judgment  of  the  High  Court  was 
delivered  as  follows  by — 

Peacockj  C.  J. — A  certificate  under  Act 
XXVII.  of  i860  authorizes  the  holder  of  it 
merely  to  collect  debts  due  to  the  deceased. 
It  does  not  entitle  him  to  recover  property, 
either  moveable  or  immoveable,  'which  be- 
longed to  the  deceased  from  a  person  wrong- 
fully in  possession.  The  person  seeking  to 
recover  such  property  must  prove  his  title 
independently  of  such  certificate. 


The  ist  May  1867. 

Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  C.  P.  Hobhouse, 
Judge. 

Hindoo  widow^Contiauance  of  suH  for  im- 
moveable property  by— Certificate  under  Act 
XXVII.  of  i^. 

Reference  made  to  the  High  Court  by  Mr. 
J,  Coryton,  Recorder  of  Moulmein,  under 
Section  22,  Act  XXL  of  186 j. 

Sevinthia  Pillay,  Plain/iff, 

versus 

Mootoosawmy  and  another,  Defendants, 

A  Hindoo  widow,  as  holder  of  a  certificate  under 
Act  XXVII.  of  i860,  is  not  necessarily  the  proper 
person  to  conHnue  a  suit  for  the  recovery  of  immove- 
able property  j  though  she  is  entitled  to  do  so  as  heir 
«f  the  deceased,  if  he  died  without  issue,  and  was  the 
sole  owner  of  the  property. 

CiZf^.— Sevinthia  Pillay,  the  plaintiflF  in 
this  suit  (a  Hindoo),  has  died.  This  suit 
has  been  revived  by  the  holder  of  a  certifi- 
cate to  his  estate  under  Act  XXVII.  of  i860. 
The    certificale-halder    is    widow    of    the 


deceased,  and  not,  therefore,  entitled  to  the 
whole  of  the  beneficial  interest  in  the  estate 
of  the  said  Sevinthia  Pillay.  An  objection 
is  taken  by  the  defendant  that  the  widow 
is  not  such  a  legal  representative  as  is  con- 
templated by  Section  103  of  Aft  VIII.  of 
1859. 

The  Recorder  submits  for  the  opintQn  of 
the  High  Court  the  question  whether  the 
widow,  either  in  her  capacity  of  widow  or 
as  certificate-holder  under  Ad  XXVII.  of 
i860,  is  entitled  to  continue  the  suit  for  the 
recovery  of  immoveable  property. 

The  judgment  of  the  High  Court  was 
delivered  as  follows  by — 

Peacocky  C.  J, — We  are  of  opinion  that 
a  widow,  as  holder  of  a  certificate  under 
A6t  XXVII.  of  i860,  is  not  necessarily  the 
proper  person  to  continue  a  suit  for  the  re- 
covery of  immoveable  property.  The  certi- 
ficate confers  no  right  to  sue  for  immoveable 
property,  but  only  to  collect  or  sue  for  debts. 
But  as  the  widow,  according  to  Hindoo  Law, 
Vas  the  heir  of  the  deceased  if  he  died  with- 
out issue,  she,  as  widow,  was  the  prefer 
person  to  continue  the  suit.  The  fact  whe- 
ther the  deceased  died  without  issue  is  not 
stated  in  the  case ;  and,  as  the  deceased  is 
not  stated  to  be  a  co-sharer,  we  assume  that 
he  was  the  sole  owner  of  the  property. 

The  case  of  Kattama  Nanchear  versus 
the  Raja  of  Shivagunga  in  the  Privy  Coun- 
cil (reported  in  Vol.  II.,  p.  31,  of  the  Weekly 
Reporter,  Privy  Council  Cases)  shows  {see 
P^^G  37)  ^h^t  IS  the  power  of  a  widow  of 
a  Hindoo  dying  without  [^sue  as  regards 
suits  for  immoveable  property. 


The  ist  June  1867. 

Present: 

The  Hon'ble  J.  P.  Norman  and  W.  S.  Seton- 

Karr,  Judges, 

Pre-emption  (by  rig^ht  of  Ticinage). 

Case  No.  163  of  1867. 

Special  Appeal  from  a  decision  passed  bv 
Mr.  Ainslie,  Judge  of  Patna,  dated  the 
30th  January  1867,  reversing  a  decision 
passed  by  the  Sudder  Ameen  of  that 
District,  dated  the  2Sth  April  1866. 

Nirput  Muhtoon  and  others  (Defendants), 

Appellants, 

versus 

Mussamut  Deep  Koonwar  (PIaifttifiF)» 
Respondent, 
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Baboo  Chunder  Madhuh  Ghose  for  Ap- 
pellants. 

Bahos  Onookool    Chunder    Mookerjee  and 
Nil  Madhub  Sein  for  Respondent. 

^««rf.— Whether,  as  between  owners  of  adjacent 
plots  ^if  land,  pre-emption  can  exist  by  right  of 
vicinage. 

Norman,  J. — ^This  is  an  appeal  from  the 
decision  of  Mr.  Ainslie,  the  Judge  of  Patna, 
remanding  the  case  to  the  first  Court  for  a 
trial  on  the  merits.  The  suit  is  a  claim  of 
pre-emption,  the  right  alleged  being  founded 
on  vicinage.  '  The  objection  taken  is  that,  in- 
asmuch as  the  plaintiff  and  defendant  are 
shareholders  in  adjacent  mouzahs,  these 
moiizahs  paying  Government  revenue  sepa- 
ntelj,  and  being  wholly  unconnected  with 
each  other,  no  right  of  pre-emption  by* 
reason  of  vicinage,  and  by  reason  of  the  two 
plots  of  land  owned  by  plaintiff  being 
adjacent  to  that  in  which  the  defendant  has 
a  share,  can  exist. 

A  decision  of  the  Full  Bench,  page  145 
of  the  Special  Number  of  the  Weekly 
Reporter,  and  another  from  the  2nd  Volume 
of  the  Weekly  Reporter,  page  262  of  the 
Civil  Rulings,  have  been  cited  before  us. 
We  are  not  prepared  at  present  to  lay  down 
broadly  the  proposition  that  in  no  case  as 
between  owners  of  adjacent  plots  of  land 
can  pre-emption  by  right  of  vicinage  exist. 
It  is  certainly  possible  that  cases  may  occur 
which  may  come  within  the  rules  laid  down 
at  page  476  oi  Baillie's  Digest  of  Maho- 
nedan  Law.  We  think  it  more  satisfactor>' 
that  the  case  should  go  back  to  the  Moonsiff, 
vho  win  ascertain  the  facts  exactly,  giving 
i  plan,  if  necessary,  of  the  plots  of  land 
'^donging  to  plaintifif  and  defendant,  showing 
their  relative  situations,  stating  their  value 
and  any  considerations  that  may  make  it 
<^Oiiable  that  the  owner  of  one  should  be 
the  owner  of  the  other.  He  will  record  any 
circnnstances  which  seem  to  show  that  the 
right  of  pre-emption  does  not  exist. 

The  oAu  of  this  special  appeal  will  abide 
the  okimate  result  of  the  suit. 


The  3rd  June  1867. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A'/.,  Chie/ 
Justice,  and  the  Hon'ble  C.  P.^Hobhouse, 
Judge, 

Probate  or  Letters  of  Administration— British- 
bom  subjects  dying  in  Moulmein. 

Reference  made  to  the  High  Court  by  Mr, 
J,  Coryton,  Recorder  of  Moulmein,  under 
Section  22,  A61  XXL  of  186 j, 

£.  Saunders,  Executrix  of  the  late  H.  B. 
Saunders,  by  her  recognized  agent  R.  C. 
Saunders,  Plaintiff, 

versus 
Nga  Shoay  Geen  and  another,  Defendants, 

In  the  case  of  a  British-born  subject  dyin^;  and  leav- 
ing assets  in  Moulmein,  but  no  assets  in  Calcutta, 
and  a  will,  dated  5th  August  1865,  before  A<51  X.  of  1865 
came  into  effect— Held  that  the  executrix  could  not 
obtain  probate  or  letters  of  admmistration  with  will 
annexed  from  the  Migh  Court  in  Bengal. 

Case. — The  plaintiff,  as  the  widow  and 
executrix  of  the  late  H.  B.  Saunders,  sues 
the  defendants  to  recover  the  amount  of  a 
promissory  note  executed  by  the  defendants 
in  favor  of  the  late  H.  B.  Saunders,  who  died 
at  Moulmein  on  the  6th  March  1866,  leaving 
a  will  dated  5th  August  1865,  and  property 
in  Moulmein,  British  Burmah,  and  in 
England,  but  no  property  in  Calcutta  or 
Bengal. 

The  plaintiff,  on  the  23rd  August  1S66, 
as  sole  executrix,  obtained  probate  of  the 
will  in  the  Court  of  Probate  in  England, 
but  she  has  not  taken  out  probate  or  letters 
of  administration  with  will  annexed  in 
India. 

The  defendant  at  the  hearing  objected 
to  the  suit,  as  the  plaintiff  had  not  taken 
out  probate  in  India,  and  the  English  probate, 
though  stamped  correctly  for  the  amount 
within  the  jurisdiction  of  the  English  Court* 
of  Probate,  is  not  sufficiently  stamped  to 
cover  the  amount  of  the  present  claim. 

I  hold  that  the  plaintiff  under  the  English 
probate  has  shown  such  representation  as 
entitles  her  to  sue  in  thiSjgourt.  subject  to 
such  limitations  as  to  the  bti^inp  or  other 
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provisions  as  may  have  been  prescribed  for 
representation  of  parties  who  have  died 
leaving  assets  in  this  <;pantry. 

I  find,  as  a  fact,  that  the  deceased  was  a 
British-borg  subject;  that  he  has  assets  in 
Moulmein  and  England,  but  no  assets  within 
the  Calcutta  or  Bengal  jurisdiction  of  the 
High  Courts ;  and  that,  the  will  being  dated 
before  the  ist  January  1866,  Act  X.  of  1865 
does  not  apply,  but  the  law  relating  to 
wills  executed  before  the  ist  January  1866 
is  the  law  applicable  to  the-  case ;  and  that 
this  Court  has  not  the  power  of  granting 
probate  or  letters  of  administration. 

Under  the  old  law,  probates  or  letters  of 
administration  were  granted  by  the  Supreme 
Court  in  Bengal  in  regard  to  the  estates  of 
all  British-bom  subjects  dying  and  leaving 
assets  within  the  countries  and  provinces 
attached  to  the  Bengal  Presidency.  Allow- 
ing that  Moulmein  belongs  to  the  Presidency 
of  Bengal,  I  have  come  to  the  conclusion 
that  plaintiff  can  obtain  probate  from  the 
High  Court  at  Calcutta,  and  cannot  sue  in 
this  Court  without  such  probate  or  letters 
of  administration  from  the  High  Court  at 
Calcutta. 

Having  some  doubt  on  this  point,  I  sub- 
mit the  following  question  to  the  High 
Court : — 

Whether  in  the  case  of  a  British-born 
subject  dying  and  leaving  assets  in  Moul- 
mein, British  Burmah,  but  no  assets  in 
Calcutta  or  Bengal  Proper,  and  a  will 
dated  the  5th  August  1865,  the  executrix 
of  such  testator  can  obtain  probate  or 
letters  of  administration  with  will  annexed 
from  the  High  Court  in  Bengal. 

The  judgment  of  the  High  Court  was 
delivered  as  follows  by — 

Peacock^  C.  J, — We  are  of  opinion  that, 
in  the  case  of  Mr.  Saunders,  a  British-bom 
subject,  who  died  on  the  6th  of  March  1866, 
leaving  assets  in  Moulmein  in  British  Bur- 
mah, but  leaving  no  assets  in  Calcutta  or 
Bengal  Proper,  and  a  will  dated  the  5th 
August  1865,  before  Aft  X.  of  1865  came 
into  effect,  the  executrix  cannot  obtain 
probate  or  letters  of  administration  with 
•.will  annexed  from  the  High  Court  in  Ben- 
gal. 

The  Provinces  of  Arracan  and  Tenas- 
serim  are  part  of  British  Burmah,  and  not 
part  of  the  Presidency  of  Bengal,  see  Aft 
XII.  of  1862  ;  and  Moulmein  is  part  of  the 
Tenasserim  Prnu»ces. 


The  3rd  June  1867.  '"^ 

Present : 

The  Hon'ble  J.  P.  Norman  and  W.  S.  Seton- 

Karr,  Judges. 

Limitation— Bait  for  balance  of  accounts  (limit- 
ed dealings). 

Case  No.  4«8  of  1867, 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Midna^ 
pore,  dated  the  irth  January  1866, 
reversing  a  decision  passed  by  the  Sudder 
Ameen  of  that  District ,  dated  ike  30th 
June  1866, 

Gopal  Chunder  Shaha  and  others  (Plaintiffs), 

Appellants, 

versus 

Mrs.  K>  Sinaes  and  another  (Defendants), 

Respondents. 

Baboo  Roop  Nath  Banerjee  for  Appellants. 

Baboos  Otool  Chunder  Mootterjee  and  Gopee- 
nath  Mookerjee  for  Respondents. 

A  suit  for  balance  of  account  in  respect  of  dealisffs  of 

a  limited  nature  is  governed  by  the  limitation  ol  six 
years. 

Seton-Karr,  J, — ^This  was  a  case  In 
which  the  plaintiff  sued  the  defendant  to 
recover  Rupees  783  as  the  balance  of  ac- 
count. The  defendant  pleaded  limitation, 
the  suit  not  having  been  brought  within 
three  years  from  the  date  of  the  last  payment 
or  the  last  account. 

The  Sudder  Ameen  held  that  limitation 
did  not  apply,  as  the  two  parties  had  carried 
on  business  together;  and,  as  the  sum  of 
Rupees  99  had  been  paid  in  1 270,  and  after  the 
accounts  had  been  closed  in  the  year  1269, 
the  Sudder  Ameen  held  that  Seetton  8  of 
Ad  XIV.  of  1859  applied,  but  decided  the 
case  on  the  merits  in  plaintiff's  favor. 

The  Principal  Sudder  Ameen  overmled 
this  decision.  Both  parties,  it  seems,  ap*- 
pealed,  the  defendant  urging  that  limitation 
barred  the  suit,  and  the  plaintiff  contending 
that  he  was  entitled,  not  to  3,  but  to  6  years. 
The  Principal  Sudder  Ameen  ruled  that  the 
plaint  did  not  disclose  a  trading  business 
between  the  parties ;  that  their  de^ings  were 
of  a  limited  nature ;  and  that  the  i>eriod  of 
three,  and  not  of  six,  years  applied  to  ihe 
suit. 

We  have  looked  at  the  plaint  and  at 
the  chief  documents  filed,  and  we 
think  that  the  Principal  Sudder  Ameen 
was  not  legally  correct  in  rulinjf  that  the 
parties  were  not  traders.     Wine  and  other 
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articles  appear  to  have  been  taken  by  the 
defendant  at  various  times,  and  not  in  the 
vaj  of  ordinary  and  private  consumption, 
bot  evidently  for  the  objects  of  a  limited 
trade  on  her  own  account. 

The  cases  quoted  seem  all  on  one  side,  and 
favor  the  contention  of  the  plaintiff  that  he 
is  entitled  to  six  years.  See  Weekly  Re- 
porter, Vol.  III.,  page  24,  Small  Cause 
Cdurt  Rulings;  and  \ht  ruling  of  Mr.  Justice 
Macpherson,  quoted  at  page  57  of  Mr.  N. 
Thompson's  Work  on  Limitation,  and  the 
Appendix  of  the  same  work,  page  242,  at  the 
bottom  of  the  page.  No  cases  on  the  other 
side  have  been  brought  to  our  notice,  for  the 
case  reported  at  page  68  of  Vol.  VII.,  Weekly 
Reporter,  is  not  in  point. 

Under  these  circumstances,  we  think  it 
right  to  follow  the  rulings  above  quoted,  and 
we  remand  the  case  to  the  Principal  Sudder 
Ameen  for  a  decision  on  the  merits,  holding 
that  the  plaintiff  is  entitled  to  the  limitation 
of  »x  years. 

Fforman,  y, — I  entirely  concur. 

I  think  we  ought  to  follow  the  cases  which 
lave  been  decided  on  this  point,  which  are 
oted  above,  as  I  believe  that  the  construc- 
tion there  put  down  on  the  8th  and  9th 
Sections  has  been  generally  adopted  and 
acted  upon.  Items  beyond  six  years  are,  of 
course,  barred. 


The  4th  June  1867. 

Present: 

The  Hwi'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Judges. 

fecial  Appeal^Issues. 

Case  No.  2743  of  1866. 

Special  Appeal  from  a  decision  passed  by 
Mr.  James  Reilly,  Principal  Sudder 
Ameem  of  East  Burdwan^  dated  the  yth 
July  tS66^  reversing  a  decision  passed  by 
the  Mcimsiff  of  that  District,  dated  the 
tjth  May  1865. 

Shaikh  Ahmed  Mundul  (Defendant), 
Appellant, 

versus 

Sbakh  Sonaoollah  (Plaintiff)  and  others 
(Defendants),  Respondents. 

Moubne  Syud  Murhumul  Hossein  for   ' 
*  Appellant. 

VoL  VIII. 


Baboo  Mohesh  Chunder  Chowdhry  for 
Respondents. 

^  A  party  was  not  allowed  on  special  appeal  to  ^o  be- 
hind the  issues  by  which  he  #as  content  to  abide  in  the 
Lower  Courts. 

Phear,  J, — ^This  was  a  suit  to  recover  pos- 
session of  a  piece  of  land.  The  Court  of 
first  instance  dismissed  the  plaintiff's  claim, 
but  the  Lower  Appellate  Court  upheld  it. 
In  both  Courts  the  only  issues  tried'  were 
whether  the  plaintiff  had  purchased  the 
land,  and  whether  he  had  been  dispossessed 
by  the  defendant.  The  issue  in  the  first 
Court  did  not  mention  the  name  of  any 
vendor,  but  in  the  Lower  Appellate  Court 
the  question  was  specially  *' whether  the 
plaintiff  bought  the  land  of  Tufuzal  Hos- 
sein." 

The  defendant  now  appeals  specially  on 
the  ground  that  the  Lower  Appellate  Court 
ought  to  have  enquired  into  the  title  of  the 
plaintiff's  vendor,  because  it  was  denied 
in  his,  the  defendant's,  written  statement. 
We  are  of  opinion  that  this  ground  cannot 
now  be  taken.  The  defendant  had  ample 
opportunity  in  the  Lower  Courts  of  raising 
all  the  issues  upon  which  his  case  depended. 
And,  if  either  of  the  Lower  Courts  had  re- 
fused to  entertain  any  material  issue  sug- 
gested by  him,  it  would  have  afforded  him 
good  ground  of  complaint  against  their 
proceedings.  But  nothing  of  this  kind  is 
alleged  here,  no  doubt  because  it  could  not 
be  alleged  with  truth;  and  we  cannot  now 
allow  him  to  go  behind  the  issues  by  which 
he  was  content  to  abide  in  the  Court  below, 
and  which  were  actually  tried  there  with 
apparent  propriety. 


The  4th  June  1867. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Judges. 

Presumption  under  Section  4,  Act  X.  of  1859. 

Case  No.  3030  of  1 866  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  fassed  by 
Mr,  F.  B.  Simson,  Judge  of  Mymensing, 
dated  the  jist  July  1866,  affirming  a 
decision  passed  by  Mr.  F.  F,  W.  Smith, 
Deputy  Collector  of  that  Dietrict,  doled 
the  i6th  March  1863, 
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Muneekarnicka  Chowdhrain  (Defendant), 

Appellant, 

• 
versus 

Anund  Moyce  Chowdhrain  (Plaintiff), 
Respondent. 

Baboo  Romesh  Chunder  Mitier  for 
Appellant. 

Baboo  Hem  Chunder  Banerjee  for 
Respondent. 

The  presumption  under  Section  4,  Act  X.  of  1859,  of 
holding  at  a  uniform  rate  from  the  Permanent  Settle- 
ment need  not  be  specifically  pleaded,  but  (unless  re- 
butted) arises  as  a  matter  of  course  on  proof  of  uniform 
payment  for  20  years. 

Bayley,  J. — After  fully  hearing  Counsel, 
we  are  clearly  of  opinion  that  there  was  a* 
substantial  pleading  by  defendant  (special 
appellant)  that  his  tenure  was  one  held  at  a 
fixed  rent. 

In  such  a  case,  it  was  for  the  Court  to  see, 
first,  whether  the  presumption  contemplated 
by  Section  4,  Act  X.  of  1859,  existed — that 
is,  whether  it  was  proved  by  defendant  that 
he  had  paid  at  an  uniform  rate  for  20  years 
before  the  suit;  because,  if  so,  then  the 
presumption  would  be  that  defendant  had 
paid  at  an  uniform  rate  from  the  Permanent 
Settlement,  unless  something  was  on  the 
record,  or  discovered  in  the  evidence  adduced 
by  either  party,  to  rebut  the  presumption. 

It  is  urged  on  us  that  the  presumption 
available  under  Section  4  should  be 
specifically  pleaded;  but  we  are  of  opinion 
that,  according  to  the  later  and  concurrent 
rulings  of  this  Court,  the  pleading  in  this 
case  is  quite  sufficient  to  raise  the  issue,  and, 
indeed,  it  was  orally  pressed  by  the  vakeel 
in  the  Lower  Appelate  Court. 

But  not  only  did  the  Lower  Appellate 
Court  not  fix  this  important  issue,  but  it 
also  expressly  declined  to  consider  the  point, 
which  is  an  error  in  law  on  its  part. 

The  case  is,  accordingly,  remanded  to  the 
Lower  Appellate  Court,  that  it  may  re-try  it 
with  reference  to  the  above  remarks. 


The  14th  June  1867. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F,  A.  Glover, 

Judges. 

Section  180,  Act  VIII.  of  x8S9^Loca!  Investi- 
gation—Irregularity—Special  Appeal. 

Case  No.  216  of  1867.  •     * 

Special  Appeal  from  a  decision  passed  by 
Mr.  F.  y.  Cockburn,  Judge  of  Sylhet, 
dated  the  26th  November  1866,  reversing 
a  decision  passed  by  Moulvie  Syud  Ahmed 
Buksh,  Principal  Sudder  Ameen  of  ihal 
District,  dated  the  30th  April  1866. 

Ram  Doss  Koondoo  (Plaintiff),  Appellant^ 

versus 

Nil  Kanto  Dhur  and  others  (Defendants), 

Respondents. 

Baboo  Otool  Chunder  Mookerjee  for 
Appellant. 

Baboos  Chunder  Madhub  Ghose  and  Greesh 
Chunder  Ghose  for  Respondents. 

Section  180,  A<51  VIII.  of  1S59,  makes  it  imperative  on 
a  Court  to  employ  in  the  nrst  instance  tne  res^lar 
officer  of  the  Court  to  hold  a  local  enquiry;  but  noo- 
oompliance  with  this  requirement  of  law  is  not  ^  se 
a  ground  of  special  appeal. 

Glover,  J. — This  suit  arises  out  of  a* 
boundary-dispute  between  the  Mouzahs  of 
Kamrapattun  and  Rampassab,  a  dispute 
that  has  been  going  on  between  the  proprie- 
tors for  a  long  time.  It  was  apparently  once 
supposed  to  be  definitively  settled  by  the  arbi- 
tration of  one  Nawab  AH  who  fixed  the  bound- 
ary-line; but  changes  in  the  course  of  the 
river,  which  formed  one  of  the  points  of  de- 
parture, rendered  the  position  of  the  bound- 
ary uncertain,  and  the  dispute  between  the 
proprietors  at  once  revived. 

The  Court  of  first  instance  decreed   in 
favor  of  the  Kamrapattun  prc^rietors;  but 
the  Judge  on  appeal  reversed  that  decision. 
Previous  to  disposing  of  the  case,  he  again  | 
deputed  an  Ameen  to  the  spot  (selecting  | 
for  this  purpose  one  Ahmud  Ali,  a  vakeel  | 
of  his  Court,  and  the  person  who  had  once  1 
before  been  employed  in  the  local  enquiry 
before  Nawab   All's  arbitration  had  taken 
place),  and  on  his  report  and  evidence,  in 
conjunction  with  the  other  evidence  on  the 
record,  decided  in  favor  of  Rampassab. 

Against  this  decision,  the  owner  of  Mou- 
zah  Kamrapattun  appeals  specially,  urging  :— 

(i.)  That  the  Judge  had  no  authority 
to  depute  any  one  but  the  regulaj  officer  of 
his  Court  to  hold  the  local  enquiry ;  and 
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(2.)  Thxt  his  jodgment  proceeds  on  an  en- 
tirely   mistaken  view  of  the  facts  of    the 


On  the  first  point,  we  think  that  the  Judge 
acted  irregularly.  Section  180,  Act  VIII. 
of  1859,  allows  a  Civil  Court  to  issue  a  com- 
mission to  the  "  officer  of  the  Court  appoint- 
ed to' execute  such  commission/'  in  other 
words  to  the  Civil  Court  Ameen,  and,  if 
"  there  be  no  such  officer,  to  any  suitable 
person."  The  words  of  the  law  make  it 
imperative  On  the  Court  to  employ  in  the 
first  instance  the  regular  officer  of  the  Court 
who  is  attached  to  the  Court  for  the  parti- 
calar  duty  in  question,  and,  if  he  be  not  avail- 
able, a  discretion  is  allowed  on  behalf  of 
wme  other  suitable  person.  It  is  not  denied 
that  there  was  a  duly  qualified  Civil  Court 
Ameen  attached  to  the  Judge's  Court  at 
Sjlhet,  and  we  think  that  the  Judge  ought 
to  have  employed  him. 

Bat,  although  we  consider  that  the  Judge's 
action  in  this  matter  was  irregular,  we  do 
not  hold  it  to  be  a  sufficient  ground  of 
4)ccial  appeal,  inasmuch  as  it  did  not 
aiect  either  the  merits  of  the  case,  or  the 
*  jurisdiction  of  the  Court,  and  therefore,  by 
Section  350  of  the  Procedure  Code,  is  no 
reason  for  modifying  or  reversing  the  Lower 
Appellate  Court's  judgment. 

With  regard  to  the  second  ground  of  spe- 
cial appeal,  we  think  that  the  Judge  was 
wrong.  He  starts  his  judgment  with  a  fact 
admitted  on  all  hands,  namely,  that  the  bound- 
ary-line laid  down  by  the  arbitrator  Nawab 
Ati  is  the  correct  boundary,  and  the  only 
point  for  decision  was,  "where  was  that 
liner 

The  boundary,  we  observe,  ran  due  east  .  _  ,  ....  , .  v 

and  west,  starting   from   the   southern  ex-    above,  evidence  about  which  there  could  be 
tremitj  of  a  bend  in  the  river.    The  Judge    no  manner  of  doubt. 


the  fact  that  the  line  now  laid  down  passes 
a  considerable  distance  to  the  south  of  both 
places ;  and  Ahmud  All,  the  Commissioner, 
sent  out  by  the  Judge  to  lay  down  Nawab 
Ali's  line,  admits  in  his  evidence  that  his 
line  does  not  correspond  with  that  forn^erly 
defined  by  the  arbitrator. 

It  appears  to  us  perfectly  clear  from  these 
admitted  facts  that  the  present  starting 
point  cannot  be  the  same  as  that  fixed  by 
Nawab  AH.  The  fact  is,  that  the  Judge 
has  chosen  the  shifting  landmark  of  a 
river's  bank  Instead  of  places  like  Suleem's 
homestead,  and  tankmarks  which  admit- 
tedly exist  now,  in  the  same  state  and  in 
the  same  relative  positions  as  they  did  when 
the  arbitrator  marked  them  down  in  his 
boundafy. 

There  is,  moreover,  we  observe,  an 
/'  Aksa,"  or  religious  house,  noted  in  Nawab 
Ali  s  boundary,  a  little  to  the  west  of  the 
tank,  a  place  admittedly  in  existence,  and  a 
good  landmark  for  discovering  what  was 
the  line  that  the  arbitrator  did  lay  down. 

We  think,  therefore,  that,  as  the  point  at 
issue  was  the  position  of  Nawab  Ali's  bound- 
ary, and  that  as  Ahmud  Ali  in  his  deposit 
tion  admits  that  in  some  places  at  least  his 
line  did  not  correspond  with  his  predeces- 
sor's, the  Judge  was  wrong  in  law  in  decid* 
ing  the  case  wholly  on  the  report  and 
evidence  of  the  Commissioner  without  tak- 
ing into  consideration  the  evidence    noted 


1ms,  oq  the  evidence,  fixed  the  whereabouts 
of  this  starting  point,  and  has  settled  the 
bsondary  by  drawing  a  straight  line  from 
it  due  west.  It  is  urged  by  the  special 
ictpoodent  that  the  decision  of  the  Judge 
is  a  finding  of  fact  on  evidence  which  cannot 
be  disturbed  in  special  appeal.  But,  if  it 
can  be  shown  that  the  facts  themselves  are 
ernmeous,  the  evidence  in  support  of  them 
viO  not  make  the  decision  a  final  one. 

Now,  In  this  case,  the  line,  as  laid  down 
hf  Nawab  Ali,  passed,  as  appears  from  the 
Bap  and  kyfeut,  to  the  north  of  certain  land 
tad  homestead  belonging  to  one  Suleem,  and 
t^nmgfa  a  tank  situate  north  -of  Suleem's 


hmse.    This  is  an  admitted  fact,  as  is  also  I  the  decision  in  this  case. 


Were  the  case  before  us  now  in  regular 
appeal,  we  should  have  no  difficulty  in  lay- 
ing down  the  boundary-line  between  the 
two  estates  as  defined  by  Nawab  Ali. 

The  case  is  remanded  to  the  Judge  to 
decide  clearly  on  all  the  evidence  adduced, 
the  position  of  the  boundary  fixed  by  the 
arbitrator.  •  « 

Costs  will  follow  the  result.  The  same 
order  is  passed  in  Special  Appeals  Nos.  2 1 7 
and  219,  which  are  admittedly  governed  by 


Civil 


THE  WESK.LY  REPORTXR. 


Rulings.        [Vol.  \Ul 


The  4th  June  1867. 
Present : 


The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
•  y^dges. 

Oflos    {urobmndi^Suit  to  contest      notice  of 
enhancemeot— Section  14,  Act  X.  of  1859. 

Case  No.  77  of  1867  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judicial  Commissioner  of  Gowal- 
parah,  dated  the  26th  July  1866,  affirm^ 
ing  a  decision  passed  by  the  Deputy  Com- 
missioner of  that,Districty  dated  the  ijth 
April  1866. 

Prithee  Ram  Chowdry  Roy  Bahadoor  (De- 
fendant), Appellant, 

versus 

Chidam  Chunder  Shaha  (Plaintiff), 
Respondent, 

Baboo  Mohinee  Mohun  Roy  for  Appellant.  * 

Baboo  Hem  Chunder  Banerjee  for 
Respondent. 

In  a  suit  brought  by  a  ryot  under  Section  14,  Act  X.of 
1859,  to  contest  a  notice  of  enhancement,  theo««s^ro- 
handi  is  on  the  ryot. 

Kemp,  J, — This  was  a  suit  brought  by  a 
ryot  under  the  provisions  of  Section  14  of 
Act  X.of  1859. 

It  is  clear  that  a  ryot  is  not  obliged  to 
take  the  initiative  in  a  suit  of  this  descrip- 
tion. He  has  the  option  of  taking  action 
by  complaint  of  excessive  demand  of  rent, 
or  he  may  wait  until  a  suit  for  recovery  of 
arrears  is  brought  at  the  enhanced  rate  of 
rent  by  the  landlord. 

In  this  case,  the  ryot  went  into  Court,  and 
the  onus  was  on  him.  Confining  the  suit  to 
the  only  ground  upon  which  the  notice 
under  Section  13  proceeds,  viz,,  that  the 
quantity  of  land  held  by  the  ryot  has  been 
proved  by  measurement  to  be  greater  than 
the  quantity  for  which  rent  has  hitherto  been 
paid  by  him,  the  ryot  must  prove  by 
production  of  his  pottah,  by  oral  evidence, 
or  in  any  other  way  which  may  be  in  his 
» power,  •that  he  does  not  hold  more  land 
than  he  originally  held. 

The  zemindar  is  not  bound  to  prove  that 
there  is  an  excess  until  the  ryot  has  started 
his  case.  The  Court  below  has  thrown  the 
onus  on  the  zemindar. 


We  quite  concur  in  the  view  taken  by  tbe 
Court  below  that  the  notice  proceeded  on  the 
one  ground  of  excess  of  area  in  the  occupa- 
tion of  the  ryot. 


Case  remanded;  the  onus  will  be  placed 
on  the  r}'ot. 


The  4th  June  1867. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Section  930,  Act  VIII.  of  z859--OnQS  probandL 

Case  No.  176  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Sylhet,  dated  the  sjrd 
November  1866,  reversing  a  decision 
passed  by  the  Moonsiff  of  Russoolgungey 
dated  the  2'jth  June  r866. 

Mahomed  Ausur  and  others  (Defendants), 

Appellants, 

versus 

Prokash  Chunder  Sha  and  others  (Plaintiffs), 

Respondents. 

Baboo  Woomesh  Chunder  Banerjee  for 

Appellants. 

Baboo  Greesh  Chunder  Ghose  for 
Respondents. 

Section  230,  Act  VIII.  of  1S59,  only  gives  an  api^icant 
the  right,  without  instituting  a  separate  suit,  of  contest- 
ing the  decree-holder's  right  to  dispossess  him,  but  does 
not  exempt  the  applicant  from  the  onus  of  proving  bis 
case. 

Glover,  J, — This  was  an  application 
under  Section  230,  Act  VIII.  of  1859. 

The  plaintiff  alleged  that  he  had  been 
dispossessed  of  certain  land  belonging  to 
his  talook  by  the  defendant  who  held  a 
decree  for  i)ossession  of  an  adjoining  talook. 

The  first  Court  found  for  the  defendant. 
But  the  Judge  on  appeal  reversed  the 
decision,  holding  that  the  plaintiff  had  proved 
his  anterior  possession,  and  that  the  defend- 
ant had  not  been  able  to  show  that  the  land 
was  comprehended  in  his  decree. 

We  think  that  this  was  a  wrong  view  of 
the  law.  Section  230  prescribes  that,  after 
an  applicant  has  proved  anterior  possession 
and  subsequent  dispossession,  and  that  the 
land  was  not  included  in  the  decree,  &c.,  his 
application  shall  be  treated  as  a  suit,  and 
shall  be  determined  in  the  same  manner  as 
I  other  suits.  * 
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In  other  words,  that  an  applicant  under  [ 
this  ^tioD,  on  proving  the  preliminary 
points  of  his  case,  is  allowed  to  have  a 
stimmary  method  of  relief  against  an  en- 
croaching decree-holder,  and  is  not  put  to  the 
expense  and  trouble  of  instituting  a  separate 
sait.  But  there  is  no  further  privilege 
accorded,  and  he  is  most  certainly  not  exempt- 
ed from  the  general  law  that  every  plaintiff 
most  prove  his  own  case  and  succeed  upon 
his  own  title. 

The  Judge  has  held  that,  because  the 
defendant's  decree  was  without  boundaries, 
therefore  he  had  not  shown  that  the 
disputed  land  was  included  in  his  talook  ; 
but  there  were  other  ways  of  proving  this 
point  had  it  been  necessary  for  the  defend- 
ant to  do  80.  And  we  think  that  the 
special  respondent  was  the  person  on  whom 
the  onus  lay,  and  that,  before  the  defend- 
ant could  be  called  upon  to  prove  anything, 
the  former  was  bound  to  show  by  evidence 
that  the  land  formed  part  of  his  talook. 
The  question  between  the  parties  was  a| 
diluted  boundary,  and  special  respondent 
was  bound  to  prove  his  case.  The  law,  as 
we  understand  it,  only  gave  him  the  privi- 
lege of  contesting  the  other  side's  right 
without  the  trouble  and  delay  of  a  regular 
tait. 

The  case  mast,  therefore,  be  remanded 
for  the  Judge  to  try  whether  the  special 
respondent  can  prove  that  the  disputed  land 
formed  part  of  his  talook.  Costs  will  follow 
the  result. 


The  5th  June  1867. 

Present : 

The  Hon'blc  L.  S.  Jackson  and  C.  P. 
Hobhouse,  Judges, 

Ezccntioii — ^Mesne-profits— Section  232,  Act 
VIII.  of  x859-Notice. 

Case  No.  22  of  1867. 

Miseellameous  Appeal  from  an  order  pass- 
ed by  the  Officiating  Judge  of  Nuddea, 
doled  the  6th  December  1866. 

Sharoda  Moyee  Burmonee  (Judgment- 
debtor),  Appellant, 

versus 

Wooma  Moyee  Burmoonee  (Decree-holder), 

Respondent, 

m 

Mr.  R.  T.  Allan  and  Baboo  Chunder 
Modhub  Ghose  for  Appellant. 


Baboos  Mohinee  Mohun  Roy  and   Umbika 
Churn  Banerjee  for  Respondent. 

Separate  applications  to  execute  the  same  decree  do 
not  constitute  separate  causes  or  suits.  Thus,  when  a 
Judge,  ex  necessitate  rei,  executes  the  decree  of  a 
Principal  Sudder  Ameen,  he  is  at  libert>i  to  carry  out 
that  execution  to  whatever  extent  may  be  necessary. 
^  A  decree  for  mesne-profits  to  be  ascertained  in  execu- 
tion is  a  decree  for  money  within  the  meaning  of  Section 
232,  A^  VIII.  of  1859 ;  and  there  is  no  irregularity  in 
the  decree-holder  applying  for  attachment  otthe  judg- 
ment-debtor*s  property  pending  the  ascertaiiiment  of 
the  mesne-pronts. 

A  judgment-debtor,  who,  while  objecting  before  the 
Judge  as  to  what  had  l)een  done  by  the  Ameen  in  the 
enquiry  as  to  the  mesne-profits,  raised  no  objection  as  to 
the  want  of  notice  of  the  Ameen's  enquiry,  was  not 
allowed  to  raise  the  latter  objection  in  appeal. 

Jackson,  J. — I  HAVE  no  doubt  in  this 
matter  as  to  the  conclusion  at  which  we 
ought  to  arrive. 

Mr.  Allan,  who  has  argued  this  case  very 
ably  for  the  appellant,  his  client,  has  taken 
four  objections  to  the  order  of  the  Judge. 
The  first  objection,  perhaps,  that  we  ought 
to  notice  is  that  which  goes  to  the  Judge's 
jurisdiction. 

It  appears  that  this  was  a  decree  of  the 
Court  of  the  Principal  Sudder  Ameen ;  but, 
the  proceedings  in  execution  having  been 
before  the  Judge,  it  is  contended  that  these 
proceedings  were  coram  non  judice.  It  is, 
perhaps,  sufficient  to  say  upon  this  objection 
that  the  very  same  point  was  taken  upon 
the  objection  of  another  defendant  in  this 
suit  before  our  learned  brethren  Mr.  Justice 
Loch  and  Mr.  Justice  Macpherson,  and  was 
by  them  overruled.  I  entirely  concur  in 
the  view  taken  by  those  learned  Judges,  and 
I  think  that  the  Judge  had  jurisdiction  in 
this  matter.  It  appears  that,  at  the  time 
when  the  plaintiff  first  proceeded  to  execute 
this  decree,  there  was  not  at  Kishnaghur 
any  Coiirt  of  a  Principal  Sudder  Ameen, 
and  that,  ex  necessitate  rei,  he  made  appli- 
cation to  the  Judge,  and  the  Judge  thereupon 
put  the  decree  in  execution.  It  is  contended, 
however,  that,  allowing  the  Judge  to  have 
been  regular  in  executing  the  decree  upon 
that  occasion  when  application  Was  first  made 
to  him,  when  he  had  disposed  of  that  parti- 
cular application,  his  function  was  at  an  end ; 
and  that,  as  the  further  application  to  exe- 
cute this  decree  in  respect  of  wassilat  was 
made  on  the  30th  December  1864,  at  which 
time  the  Court  of  the  Principal*  Sudder 
Ameen  had  been  re-constituted  in  Kishna- 
ghur, the  Judge  ought  not  to  have  then 
proceeded  in  the  matter,  but  ought  to  have 
referred  the  matter  to  the  Court  so  re-con- 
stituted. It  appears  to  me  that  this  cause, 
having  been  brought  into^he  Court  of  the 
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Judge  under  the  circumstances  stated,  for 
the  purpose  of  executing  the  decree,  became 
from  that  time  a  causes  in  the  Judge's  Court, 

^  and  that  all  further  proceedings  in  executing 
that  decree^were  properly  had  in  the  Judge's 
Court.  I  do  not  think  that  separate  appli- 
cations to  execute  the  same  decree  constitute 
separate  causes  or  suits  ;  they  are  merely 
further  proceedings  in  the  same  cause.  I, 
therefore,  think  that  the  Judge  was  quite 
regular  in  executing  this  decree  on  the 
second  occasion  as  well  as  on  the  first. 

The  next  objection  is  to  the  legality  of 
the  sale.  It  is  contended  that  there  was  no 
legal  attachment  of  this  property  previous 
to  the  sale.  Now,  Mr.  Allan  has  certainly 
not  convinced  me  in  the  first  instance  that 
an  attachment  is  at  all  an  essential  prelimi- 
nary in  sales  in  execution  of  decree. 
Attachment  is  a  measure  resorted  to  by  the 
decree-holder  for  his  own  protection  and  the 
protection  of  purchasers  of  the  property  to 
be  sold,  and  it  consists  in  the  case  of  immove- 
able property  merely  in  a  prohibition  by  the 
Court  by  which  the  judgment-debtor  is 
restrained  from  alienating  the  property 
previous  to  the  sale.  This,  therefore,  being 
merely  a  measure  for  the  protection  of  the 
decree-holder  and  the  purchasers  of  the 
property,  the  absence  of  it  is  not,  it  appears 

•  to  me,  an  obje^ion  which  the  judgment- 
debtor  is  competent  to  raise.  But,  more- 
over, it  appears  to  me  that  there  was  a  legal 
attachment  in  this  case.  A  decree  was 
passed  against  this  petitioner  and  other 
persons,  making  her  liable  to  j-estore  to  the 
plainfiff  possession  of  certain  landed  property, 
and  making  her  with  them  jointly  and 
severally  liable  to  pay  wassilat.  The 
amount  of  wassilat  was  not  ascertained 
before  the  Judge;  it  was  (as  it  very  com- 
monly is)  reserved  for  ascertainment  in 
execution  of  decree.  This  decree,  it  seems 
to  me,  was  a  decree  for  money  within  the 
terms  of  Section  232  of  the  Civil  Proce- 
dure Code,  and,  that  being  so,  I  see  no 
irregularity  in  the  decree-holder  applying 
for  attachment  of  the  judgment-debtor's 
property,  so  that  the  property  might  be  held 
in  attachment,  and  protected  from  alienation 
pending  the  ascertainment  of  wassilat,  that 
is,  of  tl}e  precise  amount  of  money  due. 
This,  it  appears,  is  precisely  what  happened 
in  the  present  case.  The  enquiry  into  the 
amount  of  wassilat  was  going  on,  and  the 
property  was  held  under  attachment,  and 
when  the  amount  of  wassilat  had  been 
determined^  and  not  until  then  notice  of  sale 
was  issued,  j^nfl  itir  sale  took  place.    The  [ 


sale,  therefore,  at  any  rate  was  in  satisfaction 
of  a  decree  for  money  of  which  the  amount 
had  been  by  that  time  ascertained. 

The  next  objection  is  that  the  defendant 
(the  appellant  before  us)  had  no  notice  of 
the  Ameen's  enquiry  by  which  the  amount 
of  wassilat  was  ascertained.      Now,   when 
we  find  that  the  Judge  has  proceeded  4ipon 
the  enquiry  by  the  Ameen  as  if  it  had  been 
held  duly  and  properly  made  in  the  presence 
of  the  parties,  I  think  that,  in  the  first  in* 
stance,  we  should    be  inclined  to  assume, 
unless  we  were  shown  the  contrary,    that 
notice  had  been  issued.    Also,  more  specially, 
we  should  expect  to  find  that  the  objection 
of  no  notice  having  been  given  would  have 
been  taken  at  the  very  earliest  opportunity. 
Now,   in  this  case,   what  happens  ?      The 
Ameen  was  appointed  in  June  1865.     The 
enquiry  may  be  presumed  to  have  begun 
soon  after.    The  enquiry  was  one  of  con- 
siderable   magnitude,    and    seems   to   have 
lasted   down  to  January.    In  January,   the 
•Ameen  presented  his  report,  and  on  the  5th 
February    1866    I  find   that   the    appellant 
presents  her  petition  of  objections.     In  that 
petition,  there  is  not  one  single  word  of  the 
absence    of    notice;    on   the   contrary,   the 
enquiry  is  dealt  with  as  if  it  had  been  made 
in  the  presence  of  this  person  as  well  as  of 
the  other  parties  concerned.     She  makes  a 
great  number  of  objections  in  her  petition, 
and  these  objections  are  clearly  divisible  into 
two  heads:  one  is  as  to  the  conclusions  at 
which  the  Ameen  had  arrived ;  the  other  as 
to  the  petitioner's  liability  under  the  decree. 
In  respect  of  the  objection  to  the  Ameen's 
conclusion,  she  endorses  wholly  the  objec- 
tions of  her  co-defendants,  and  in  fact  refers 
for  a  statement  of  those  objections  to  the 
petition  of  her  co-sharer  and  co-defendant 
Wooma  Moyee.     As  to  her  liability  under 
the  decree,  that  is  a  matter  to  which  I  shall 
refer     presently,     because     it     constitutes 
the    last    objection   to   the   Judge's   order. 
Now,  it  is  quite  clear  that,  if  this  enquiry 
had  been  conducted  behind  the  back  of  the 
petitioner,   the   very  first    word   we  should 
have    found — a    petition    objecting    would 
proceed  to  mention  that  "  I  utterly  protest 
"against  the  whole   of  these  proceedings, 
''inasmuch  as  they  were  conducted  behind 
''my  back.     I  have  had  no  notice  of  them. 
"I  had  many  things  to  urge  which  1  might 
"  h^ve  urged.    I  am  not  aware  of  the  grounds 
"upon  which   the   Ameen    has    arrived  at 
"  his  conclusions  ;  and  I,  therefore,  demand 
**that    a    fresh    enquiry    be    heli    In   my 
"presence."    There  is   not  a  single  word 
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of  the  kind.  Not  until  the  petition  of 
the  6th  December  —  some  ten  or  eleven 
months  later — is  that  question  raised  for  the 
finst  time.  Under  these  circumstances,  it 
appears  to  me  to  be  utterly  impossible  to 
attach  any  weight  to  it  ;  it  is  an  objection 
which,  if  made,  ought  to  have  been  made  at  the 
earii^  moment.  If  not  so  made,  I  think 
ve  must  presume  that  the  appellant  had 
fall  notice  of  what  was  going  on.  Any 
objectioDs  which  the  petitioner  did  raise  in 
that  petition  of  5th  February  were  effectu- 
ally disposed  of  by  the  Judge  in  his  order 
of  the  15th  of  the  same  month.  On  this 
appellant's  petition,  he  recorded  the  order 
that  ''this  will  be  considered  togelher  with 
*'  the  other  petitions  of  the  parties  (judgment- 
*' debtors)  concerned  in  the  matter/'  and 
he  accordingly  afterwards  says  that,  *'  for 
*"  the  reasons  stated  in  my  order  upon  the 
**  petition  of  Wooma  Moyee  Burmonee,  I 
"  overrule  this  petition,  and  reject  it." 

Then  the  last  point  raised  is  that  the 
petitioner  complains  that  she  has  been  un- 
jostly  made  liable  for  this  amount  of  was- 
filat.  Now,  there  may  be  or  may  not  be 
a  good  deal  in  the  objection  which  she  has 
stated — it  may  be  that  she  has  been  unjust- 
ly made  liable  for  the  acts  of  other  persons 
—that  she  has  derived  no  benefit  from  the 
mjost  and  unlawful  possession  of  the  plaint- 
iff's property.  But  that  was  a  question 
irhich  had  been  before  the  Court  which 
made  the  decree.  The  question  has  been 
then  disposed  of;  it  was  impossible  to  re- 
open it  in  the  execution-proceedings,  and  it 
is  impossible  for  us  to  consider  it  here. 

For  these  grounds  it  appears  to  me  that 
this  appeal  must  be  dismissed  with  costs. 

Hobhause,  J. — I  concur  in  my  learned 
colleague's  judgment  in  this  case. 

I  think  on  the  first  point — the  point  of 
jnnsdiction — ^that,  when  once  the  Judge  had, 
OQt  of  the  necessities  of  the  case,  executed 
the  decree  of  th?  Principal  Sudder  Ameen, 
he  was  at  liberty  to  carry  out  that  execu- 
tion, to  whatever  extent  was  necessary. 
^^Hien  he  had  to  execute  that  decree  for 
costs  and  possession,  he  was  then  entitled 
to  cany  oat  that  execution  so  as  to  include 
ibo  the  question  of  wassilat. 

Then,  as  to  the  attachment,  I  think  that 
dui  decree  was,  in  reality,  a  decree  for 
>Boocy.  It  did  not  and  coold  not  have 
''sted  the  exact  amount  of  money;  it  did 
Mate  that  a  certain  amount  of  wassilat  or 
•ttne-profits  to  be  represented  by  money 
*vhcre^ter  to  be  ascertained  and  obtain- 
^*  That  being  so,  it  was  a  decree  for 


money,  and,  being  a  decree  for  money  under 
Sections  232  and  235  of  the  Civil  Proce- 
dure Code,  an  attachment  properly  followed 
upon  the  decree.  * 

Then  as  to  the  question  of  the  notice. 
It  seems  to  me  that  the  proper  time  to  have 
taken  that  objection  was  in  the  petition 
of  the  5th  February  1866,  in  which  peti- 
tion this  lady  objected  to  what  had  been 
done  by  the  Ameen  in  the  investigation  as 
to  wassilat.  She  did  not  take  that  objec« 
tion  then,  and  the  Judge,  on  the  5th 
February  1866^  overruled  the  objections 
which  she  had  taken.  Not  having  taken  that 
objection  then,  it  seems  to  me  that  she  was 
not  at  liberty  to  take  it  at  some  time  after 
that,  namely,  on  the  6th  December  1866, 
which  is  the  first  time  that  objection  is  taken 
at  all. 

On  the  last  point,  that  is,  the  question 
of  Saroda's  liability,  when  once  she  had 
been  made  liable  under  the  decree,  it  ap- 
pears to  me  that  that  is  a  question  \\hich  this 
Court  cannot  deal  with.  The  point  was 
decided  at  the  time  of  the  decree  once  and 
for  all. 


The  5th  June  1867. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Section  zo^  Act  VI.  of  1862  B.  C— Measure- 
ment (hy  Ptttneedar). 

Case  No.  252  of  1867  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Mymensingh,  dated  the  joth 
November  1866^  reversing  a  decision  pass- 
ed  by  the  Assistant  Collector  of  that  Dis- 
trict, dated  the  8th  June  /866, 

Dwarkanath  Chuckerbutty  and  others 
(Objectors),  Appellants, 

versus 

Bhowanee  Kishore  Chuckerbutty  and  others 
(Plaintiffs),  Respondents, 
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Baboos  Sreenath  Doss  and  Nuleet  Chunder 
Sdn  for  Appellants. 

Baboo  Chunder  Madhub  Ghose  for 
Respondents. 

• 

Section  lo.  Act  VI .  of  1862  B.  C.>  contemplates  the  case 
of  a  proprietor  of  an  estate  who,  by  reason  of  inability 
to  ascertain  who  are  the  persons  liable  to  pay  rent  to 
him,  IS  unable  to  measure  his  estate  ;  but  not  that  of  a 
putneedar,  who  knows  who  is  liable  to  pay  rent  to  him, 
and  whose  attempt  to  g^et  the  Collector's  assistance  in  a 
minute  measurement  of  the  lands  held  by  each  of  the 
ryots  is  simply  with  a  view  to  harass  and  oppress  them. 

Kemp,  J, — This  was  an  application  under 
the  provisions  of  Section  10,  Act  VI.  of  i86a, 
Bengal  Council. 

The  Court  of  first  instance  rejected  the 
application.  On  appeal  the  Judge  reversed 
the  decision,  and  held  that  the  applicant  was 
entitled  to  measure,  unless  expressly  restrain- 
ed from  so  doing  by  the  terms  of  his  lease. 

The  prayer  of  the  application  was  that 
the  ryots'  holdings  might  be  separately  mea- 
sured, and  their  names  and  the  rent  payable* 
by  them  recorded. 

It  is  admitted  that  the  plaintiff  is  the  put- 
needar.  We  are  informed,  at  the  hearing  of 
the  appeal,  that  he  has  also  acquired  the 
zemindaree-title  by  purchase.  Between  him 
and  the  ryot  there  is  the  dur-putneedar  and 
the  shikmee  talookdars  (the  special  appel- 
lants). 

Now,  the  ryots  are  not  liable  to  pay  rents 
to  the  plaintifip.  They  pay  to  the  shikmee 
talookdar  who  pays  to  the  dur-putneedar, 
who  again  pays  to  the  putneedar.  Section 
10,  in  our  opinion,  contemplates  the  case  of 
a  proprietor  of  an  estate,  who,  by  reason  of 
inability  to  ascertain  who  are  the  persons 
liable  to  pay  rent  to  him,  is  unable  to  mea- 
sure his  estate. 

The  plaintiff  cannot  be  ignorant  of  the 
person  who  is  liable  to  pay  rent  to  him,  as 
he  has  given  a  dur-putnee,  and  his  attempt 
under  Section  10  to  get  the  Collector's  as- 
sistance in  a  minute  measurement  of  the 
lands  held  by  each  ryot  is  simply  with  a 
view  to  harass  and  oppress  them.  He  may 
be  entitled  to  make  a  general  survey  of  the 
land  comprising  the  dur-putnee  under 
Section*  9  of  the  Act,  but  this  he  has  not 
asked  for. 

We  restore  the  decision  of  the  Court  of 
first  instance,  and  reverse  that  of  the  Judge 
with  costs  of  all  Courts  and  interest  payable 
by  the  respondent. 


The  5  th  June  1867. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  C.  P. 
Hobhouse,  Judges, 

Certificate  (under  Act  XXVII.  of  i860) — 

Procedure. 

Case  No.  122  of  1867. 

Miscellaneous  Appeal  from  an  order  passed 
by  Mr,  F,  Z.  Beaufort,  Judge  of  the  ^^- 
Pergunnahs,  dated  the  24th  December 
1866, 

Kaleenath  Dutt,  Appellant, 

Baboo  Nil  Monee  Sein  for  Appellant. 

When  an  application  is  made  for  a  certificate  andcr 
Act  XXVII.  of  1S60,  the  Judge,  instead  of  eaqairin^ 
whether  any  debts  are  due,  and  whether  or  not  those 
debts  are  barred  by  limitation,  ought  simply  to  deter- 
mine the  right  to  the  certificate,  and,  if  there  be  sudh 
a  right,  to  grant  the  certificate. 

'    Jackson,  J, — The  appellant  in  this  case 
applied  to  the  Judge  for  a  certificate  under 
Act  XXVII.  of  i860.    The  Judge  remarked 
upon  this  petition  :   "  This   application    is 
"  made  by  Kaleenath  Dutt,  who  says  that  he 
*'  is  the  son  of  the  deceased.    He  applies  for  a 
"  certificate  of  administration  to  the  estate 
"  of  Kisto  Kant  under  Act  XXVII.  of  i860. 
"  But  Kisto  Kant  died  in  1250,  and  a  certi- 
"  ficate  of  administration  to  the  estate  was 
"  granted  to  his  widow  Bissessuree  under 
<'  Act  XX.  of  1 84 1.    She  died,  it  is  said,  in 
^'  Magh  last.     After  the  lapse  of  23  years, 
''  I  cannot,  under  the  first-named  law,  grant 
"  a    certificate    of    administration    -to     the 
*^  estate  of  Kisto  Kant,  and  the  applicant 
"  declines  to  take  a  certificate  of  adminis- 
'*  tration  to  the  estate  of  his  mother."     Now, 
it  might  have  been  an  objection  with  some 
degree  of  plausibility  in  it  to  this  petitioner's 
application,  if  the  Judge  had  said  that ''  the 
*'  previous  grant  by  this  Court  of  a  certifi- 
'*  cate  to  collect  debts  due  to  the  estate  of 
"  the  deceased  to  the  widow  debars  me  from 
''  granting  a  further  certificate  in  the  san>e 
**  estate  to  another  person.    It  seems  to  me 
''  doubtful  whether,  under  the  terms  of  the  ; 
"  law,  Act  XXVII.    of  i860  (although  the  ! 
**  Sudder  Court  might  supersede  the  certi- 
ficate granted  by  the  Zillah  Judge,  and 
grant  a  fresh  certificate  to  another  party),  ] 
**  whether  the  Zillah  Judge,  having  once 
*'  granted  a  certificate,  can  grant  another  cer- 
"  tificate  to  a  different  person  for  the  same 
"  estate."    The  Judge  says  that,  "  after  the 
"  lapse  of  33  pears,  I  am  not  competent  to 
'^  grant  a  certificate  of  administration  to  the; 
**  estate  of  a  person  who  died  so  long  ago,"  and 
I  he  seems  to  have  required  the  applicant  to 
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take  a  certificate  of  aclministration  to   tlie  ,'  ihey  have  to  determine,  in  the  words  of  the 


estate  of  his  mother.      Now,    the  mother, 
it  is  obvious,  having  a  son,  could  not  have 
received   any   certificate  as  heir  of  the  de- 
ceased father,  but  she  could  only  have  taken 
it  as  guardian  of   her  son.     Consequently, 
the  certificate  now  granted  to  the  son  would 
be  a*certificate  to  the  same  purport  as  the 
certificate  originally   granted.      The   Judge 
appears  to  have  had  in  his  mind  some  ques- 
tion connected  with  the  Law  of  Limitation, 
and  may  have  been  actuated  by  the  notion 
ihat  the  collection  of  debts  due  to  an  estate 
of  a  person  dead  so   long  ago  would   be 
banred.    That,    however,   is  not  a  circum- 
stance, as   it    seems    to   me,    for   his  con- 
sideration.    It  is  quite  possible  there  may 
be  honest  debtors,  persons  owing  money  to 
tbc  estate  of  the  deceased,  as,  for  instance, 
the  Government  in  this  case,  who  do  not 
desire  to  plead  the  Law  of  Limitation,  and 
wbo  will  be  ready,  on  being  satisfied  that 
tbe  applicant    is   the   proper    heir,    to   pay 
their  debts  to  him. 

I  have  also  to  observe  that  this  is  not  the 
n«  time  that  this  question  has  come  up 
on  appeal  from  the  decision  of  the  same 
JwJge.  I  find  that  I  was  jne  of  two  Judges 
»ho,  on  the  7th  February  1866,  overruled 
Ml  order  of  Mr.  Beaufort,  the  Judge  of 
toe  24-Pergunnahs,  refusing  a  certificate 
to  a  party  under  circumstances  verv  like 
tbe  present.  It  appears  to  me  that,  with 
tbat  decision  before  him — for  it  was  not 
JJ»Iy  a  decision  upon  appeal  from  his  own 
^rt,  but  it  was  reported  in  the  5th  Volume 
«  the  Weekly  Reporter,  page  2o~-the 
Jadge  ought  not  to  have  refused  this  aopli- 
cation.  *  *^ 

Tbe  Judge  should  consider  that,  by  pass- 
H  orders  of  this  description  in  disregard 
ta  the  precedents  of  this  Court,  he  puts 
prtics  to  the  expense  of  coming  up  to  this 
Coon  in  appeal  against  his  orders.  In  the 
P'wem  case,  there  is  no  one  from  whom  the 
•Ppellant  could  recover  the  costs  of  this 
"ppeal. 

Ilie  order  is  reversed,  and  the  Judge  will 
«tt«rtain  the  application. 

Oobhouse,  y,—l  concur  with  my  learned 
?iS^*  ibai  the  Judge  should  have  enter- 
*wd  the  application  for  the  grant  of  a 
certificate. 

Jobsene  that  Ad  XXVII.  of  i860  is  an 
^  JOT  facilitating  the  collection  of  debts 
J***  for  tbe  security  of  parties  paying  debts 
If  I  '^P^^sentaiives  of  deceased  persons. 
.i"'^°f  .Observe  that,  by  Section  3  of  that 
«t.  all  that  the  Courts  have  to  do  is  this— 

Vol.  vra. 


Aft,  the  right  to  the  certificate.  It  is  not 
for  them  to  enquire  Whether  any  debts  are 
due,  and  whether  or  not  those  debts  may  or 
may  not  be  barred  by  the  Statute  of  Limita- 
tion. ^  All  that  they  have  to  determine  (in 
my  view  of  the  case)  is  the  right  to  the 
certificate,  and,  if  there  is  such  a  right,  to 
grant  the  certificate. 


The  5th  June  1867. 

Present  : 

The  Hon'ble  W.  S.  Seton-Karr  and  A.  G. 
Macpherson,  Judges, 

Hindoo  Law  of^  Inheritance— Joint  Family. 

Case  No.  309  of  1866. 

Regular  Appeal  from  a  decision  passed  by 
the  Judge  of  Rajshahye,  dated  the  2jrd 
June  1866. 

Bisheswar  Chakravarti  and  others  (Defend- 
ants), Appellants, 

versus 

Shitul  Chundra  Chakravarti  (Plaintiff), 
Respondent, 

Bahoos  Dwarkanath  Mitter  and  Mohinee 
Mohun  Roy  for  Appellants. 

Baboos  Onookool  Chunder  Mookerjee  and 
Sreenath  Doss  for  Respondent. 

Suit  laid  at  Rupees  6,995-14-1  i-i. 


The  Court  declined  to  extend  to  all  the  remote 
branches  of  a  Hindoo  family,  separate  in  mess  and 
estate,  and  having  no  common  interests  like  those  of 
brothers,  the  doctrine  laid  down  in  a  solitary  case  in 
which  an  elder  brother,  who  recovered  certain  property 
by  his  own  money  and  labor,  was  awarded  two-thirds 
of  a  property,  and  the  younger  brother  obtained  only 
one-third.  «^ 
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SHon-Karr^  J,  —  ♦To  understand  the 
merits  of  this  case,  it  is  first  necessary  to  set 
out  the  family-tree,  wl^ch  is  as  follows : — 
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Dacci  on  the  4th  of  Agran  1260,  but  the 
main  contention  of  the  defendants  is  tha.t 
Krishno  Hari  died,  not  two  months  after 
Shib  Sundari,  but  about  10  months  before 
her,  or  in  Pous  1259.  If,  then,  Shib  Sundari 
died  before  Krishno  Hari,  it  is  admitted  that 
the  piaintiiT  would  be  entitled  to  one-half  of 
the  estates  which  would  descend  to  the 
families  of  the  two  brothers  of  Haradhafi 
in  equal  shares.  If,  on  the  other  hand« 
Krishno  Hari,  the  plaintiff's  father,  died 
before  Shib  Sundari,  then  the  pUintiff's 
branch  of  the  family  would  get  nothing.  ♦  *  » 

Before  us,  the  contest  has  been  limited  to 
two  points,  of  which  the  first  is  the  material 
issue : — 

tst, — Did  the  plaintiff's  father  die  before 
Shib  Sundari,  or  after  her  ? 

and, — Cannot  the  defendants,  under 
Hindoo  Law,  claim  more  than  an  eight- 
annas  share  of  the  whole  property  of  Shib 
Sundari,  on  the  ground  that,  at  their  own 
expense  and  by  their  own  exertions,  they 
,  recovered  the  same  from  the  wrongful 
possessor,  Ram  Chandra,  by  a  separate 
suit?      ««««««**«»     • 

As  regards  the  second  point  of  Hindoo 
Law,  we  are  referred  to  Mac^naghten,  Volume 
II.,  pages  157-158,  Case  No.  11,  and  to  the 
V3aYasta  Diirpon,  pages  419-423.  It  seems 
ilir*t,  in  one  case  only,  an  elder  brother  who 
recovered  certain  property  by  his  own 
money  and  labour  was  awarded  two-thirds 
of  a  property,  and  the  younger  brother 
obtained  only  one- third.  But  we  cannot 
hold  that  we  are  bound  to  extend  this 
doctrine  to  all  the  remote  branches  of  a 
Hmdoo  family,  separate  in  mess  and  estate, 
and  having  no  common  interests  like  those 
of  brothers.     *♦•♦♦« 

The  appeal  is  dismissed  with  costs. 


Shitul  Chundra  sues  the  defendants,  on 
the  allegation  that  his  fathet*  died  on  the 
•and  of  Magh  1260,  or  about  2  tnonths  after 
the  death  of  Sh!b  Stittdari,  the  vidow  of 
Haradhun.  The  death  of  Shib  Sundari  is 
admitted   by  all  parties  to  have  occurred  at 

*  So  much  of  this  jifdgment  (a  long  one)  as  pro- 
ceeds on  the  merit^if  the  case  has  been  omitted. 


The  6th  June  1867. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Section  9,  Act  VI.  of  1862  B.  C— Right  of  Mea- 
surement— Stamp-duty. 

Case  No.  260  of  1867  under  Act  X.  of  1859. 

Special  Appeal  from  ^  decision  passed  by 
the  Judge  of  Dacca^  dated  the  2yth 
November  1866  y  affirming  a  decision 
passed  by  the  Deputy  Collector  0/  that 
District,  dated  the  13th  July  1866. 
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Ooma  Churn  Biswas,  Gomashtah  on  behalf 
of  Bamun  Dass  Mookerjee,  and  others 
(Plaintiffs),  Appellants, 

versus 

Shibnath  Bagchee  and  others  (Defendants), 

Respondents. 

^aboo  Sreenath  Doss  for  Appellants. 

Bahoo  Nuleet  Chunder  Sein  for  Respondents. 

Tbere  must  be  some  express  restriction  before  a 
senind&r  can  be  precluded  from  the  benefit  given  him 
by  Section  9,.  Act  VI.  of  1S62,  B.  C,  of  measuring  the 
lands  in  the  possession  of  his  ryots. 

Where  a  zemindar  values  his  right  to  measure  at  a 
certain  amount,  the  petition  of  appeal  must  be  written 
00  a  regular  stamp  according  to  such  valuation,  and 
not  upon  a  stamp  used  for  miscellaneous  petitions. 

Gkvtr^  J. — This  was  a  suit  by  the  plaint- 
iff, a  zemindar,  under  Section  9,  Act  VI.  of 
1862,  Bengal  Council,  to  measure  the  lands 
in  the  possession  of  his  ryots. 

Both  Lower  Courts  dismissed  the  case, 
the  Jadge  holding  that  the  long  possession 
tk  the  r}'ot  at  a  fixed  rate  of  rent  raised 
the  presumption  that,  when  the  zemindar 
gave  the  lease,  he  had  no  intention  of  ever 
interfering  with  it,  or  of  measuring  the 
land  thus  granted. 

in  special  appeal,  it  is  contended  that  the 
vords  of  Section  9  are  imperative,  and  that, 
DnJess  the  special  respondent  can  show  that 
the  zemindar  is  restrained  from  measuring 
b]r  express  engagement,  his  defence  must 
ful. 

We  fa.ive  no  doubt  that  this  is  so.  The 
vorda  of  the  law  are  perfectly  clear.  There 
mtat  be  some  express  restriction  before  a 
zemindar  can  be  precluded  from  the  benefit 
given  him  by  Section  9,  and  no  presumption, 
even  if  one  were  raised  by  the  long  posses- 
«m  of  the  r)Ot,  which  it  is  not,  would  be 
efficient.  There  is  no  contention  in  the 
present  case  that  such  e.\press  restriction 
exists,  and  therefore  there  was  no  reason 
«by  the  zemindar  should  not  measure. 

It  is  further  argued  by  the  special  respond- 
ent that,  as  he  is  the  mokurrureedar  with 
lyots  under  him,  he  is  the  person  in  receipt 
of  rent,  and  entitled  to  measure.  And  in 
Wpport  of  his  position  we  have  been  referred 
to  the  case  of  Haradhun  Dutt  versus  Hazee 
Mthoroed.  6  W.  R.  (Act  X.)  14.  But  this 
case  has  nothing  whatever  to  do  with  the 
present  one.  In  that  there  was  a  dispute 
ihottt  title  between  two  contending'  under- 
bolders.  Here  there  is  ng  denial  of  the 
lyot's  mokumiree,  and  the  special  respondent 
Umcelf  admits  that  he  pays  rent  to  the 
ttmindar.*  The  objection  appears  to  us 
titogether    frivolous.      Were    this  the   law, 


every  mokurrureedar  might,  by  locating 
under- ryots  on  his  holding,  defeat  the  law  and 
prevent  the  eemindar  L-om  measuring. 

We  h^ve  no  doubt  toat  tte  specif  appel- 
lant must  succeed,  and  be  declared  lentitled 
to  measure  his  tenant's  holding.   * 

Another  point  is  raised  by  the  special 
respondent  on  the  question  of  co^ts.  H^e 
urges  that  the  petition  of  appeal  was  un** 
necessarily  written  on  a  stamp  of  Rppees 
100  instead  of  on  one  of  2  rupees,  whereby 
the  costs  have  been  improperly  Increased  for 
the  losing  party.* 

In  support  of  this  contention^  special 
respoTKlent  refers  io  the  case  of  Smith  versus 
Baboo  Nundun  Lall,  6  W.  R.  (Act  X.)  13. 
But  this  case  refers  to  a  matter  where  there 
was  no  valuation  made  of  the  subject  qf  suit ; 
and,  as  the  Judges  were  unable  to  fix  it,  they 
considered  that  the  stamp  in  use  for  Miscel- 
laneous petitions  would  be  sufhcient,  in 
other  words,  a  stamp  of  2  rupees.  But,  hi 
this  case,  the  piaintiff  valued  his  right  ^ 
^measure  at  3,000  rufiees;  and  with  refeieixie 
to  Section  10,  Act  VI.  of  1863,  B.  C,  read 
in  conjunction  with  Section  161  of  Act  X.  of 
(859,  the  proper  stamp  was  undoubtedly  Ji 
hundred-rupee  one,  and  this  objectioo  thoDe*- 
fore  fails. 

The  appeal  must  be  allowed,  and  the  Lower 
Court's  decision  reversed,  with  costs  on  the 
special  respondent. 


The  7th  June  1867. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  C.  B.  Trevor,* 
G.  Loch,  L.  S.  Jackson,  and  A.  G.  Mac- 
pherson,  Judges, 

Hindoo  Law  (MitoksharaK Partition— Son's 
right  in  ancestral  property—Limitation-^ 
Mtsjoinder. 

Cases  Nos.  228,  240,  241,  249,  252,  and  255 

of  1865. 

Regular  Appeals  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Sarun, 
dated  the  31st  May  186^, 

Raja  Ram  Tewary  and  others  (Defendants), 

Appellants,  •  < 

venus 

Luchmun  Pershad  and  another  (Plaintiffs)^ 

Respondents, 


Judg-ment  was  orally  delivered  on  nth  Auf|rust  1867^ 
•when  Trevor,  J.,  concurred  initio 
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Mr,  R,  T.  Allan   and   Baboos  Dwarkanaih 
Mitter  and  Nilmonee  Sein  for  Appellants. 

Baboos  Unnoda  Persqfi  Banerjet  and  Mohesh 
Chunder  Chowdhry  for  Respondents. 

Accordinelo  the  Mitakshara  Law,  a  son  acquires  by 
birth  a  nffi  in  ancestral  property,  and  has  a  right 
during  his  father's  lifetime  to  compel  a  partition  of 
such  property.  The  father  cannot,  without  the  consent 
of  the  son,  alienate  such  property  except  for  sufficient 
cause ;  and  the  son  may  not  only  pronibit  the  father 
from  so  doing,  but  may  sue  to  set  aside  the  alienation 
if  made.  The  cause  of  action  to  the  son  accrues  when 
possession  is  taken  by  the  purchaser.  A  sew  cause  of 
action  does  not  accrue,  upon  the  subsequent  birth  of  a 
younger  brother,  either  to  the  elder  brother  alone,  or* 
to  him  and  his  brother  jointly. 

Courts  should  reject  plaints  against  several  defend- 
ants for  causes  of  action  which  nave  accrued  against 
each  of  them  separately,  and  in  respect  of  which  they 
are  not  jointly  concerned. 

These  appeals  were  referred  to  a  Full 
Bench  by  Peacocky  C.  J,,  and  Z.  6.  Jackson, 
y,,  under  the  following  order : — 

Referring  Order, — During  the  interval 
which  has  elapsed  since  this  case  was  argued 
yesterday,  the  Court  has  had  time  to  con- 
sider the  case,  and  their  present  impression. 
is  that  the  action  is  barred  by  limitation. 
But,  considering  that  there  are  a  number  of 
cases  in  the  late  Sudder  Court,  and  a  case* 
decided  in  this  Court  in  which  the  contrary 

view    is    taken,    the 

•   Dabee    Protabnarain      Court  think  that  this 
Smgh     versus    Monohur      ««„«  rv„«,k»   *.^  u^     ^ 
Do^,    8    Sevestre's    Re-     ^ase  ought  to  be  re- 
ports, p.  105.  lerred  to  a  full  Bench 

for  a  decision  on  the 
question  of  limitation. 

Regular  appeals  Nos.  240,  241,  249,  252, 
and  255  of  1865,  are  also  referred  for  the 
consideration  of  a  Full  Bench. 

The  judgment  of  the  Full  Bench  was 
delivered  as  follows  by — 

Peacock,  C,  J, — This  is  a  suit  brought  by 
Luchmun  Pershad,  the  son  of  Jeetun  Loll, 
on  account  of  himself  and  as  guardian  of 
his  minor  brother  Radhamohun  Pershad. 
The  appeal  is  from  a  decision  of  the  Princi- 
pal Sudder  Ameen  of  Sarun.  The  suit  was 
brought  on  the  5th  October  1863,  and  is  to 
recover  possession  of  certair.  lands  by  reversal 
of  certain  deeds,  some  of  those  deeds  being 
deeds  of  absolute  sale  and  some  of  condi- 
tional sale. 

I  wish  to  remark,  before  I  enter  into  the 
•merits  6f  the  case,  that  it  is  very  incon- 
venient that  a  suit  of  this  nature  should  be 
brought  against  a  number  of  defendants 
whose  interests  are  altogether  distinct  from 
each  other.  Section  8,  Act  Vlll.  of  1859, 
allows  causes  of  action  to  be  joined  in  the 
same  suit  b^  aail  against  the  same  parties. 


But    there   is   na  Clause   which   authorizes 
different  causes  of  action  to  be  joined  in  one 
suit  against  parties,  where  each  of  those  parties 
has  a  distinct   and    separate   interest.        lo 
this  case,  the  validity  of  the  different  deeds 
depends  each  upon  its  own  merits.    It  would 
be  just  as  reasonable  to  sue  four  different 
defendants  on  bonds  given  by  each  of.them, 
or   even    to    join   them    with    a   few    other 
defendants  for  trespassing  on  the  plaintiff's 
lands,  as  it  was  to  join  all  the  defendants  in 
the  present  suit.      Such  a  joinder  in  one  suit 
of  distinct  causes  of  action  against  different 
defendants,  each  of  whom    is  unconnected 
with  the  cause  of  action  against  the  other^ 
complicates  the  case  before  the  Judge,  and 
renders  it  exceedingly  difficult  for  him    in 
dealing  with  the  case  of  each  defendant  to 
exclude  from  his  consideration  those  portions 
of  the  evidence  which  may  not  be  admissi- 
ble against  him,  though  admissible  against 
one  or  more  of  the  others.     Moreover,  it  is 
vexatious    and    harassing    to    the   different 
defendants.      Such  a  procedure  renders   it 
almost  compulsory  on  all  the  defendants  to 
be   present,   either   in   person,   or   by  their 
pleaders,  whilst  the  cass  is  going  on  against 
the  others  in  respect  of  matters  in   which 
they  are  not  interested ;  and,  moreover,  it  is 
harassing   and   inconvenient  as  regards  the 
attendance  of  the  witnesses  of  the   severaJ 
defendants,   as   it  renders   it   necessary  for 
the  witnesses  of  each  to  be  present,  and  to 
be  detained  whilst  the  case  of  the  others  is 
boing   heard   and   determined.      Again,    in 
appeal  each  case  must  be  argued  as  a  separate 
and  distinct  case. 

1  think,  therefore,  that  the  Judges  below 
ought  to  be  more  careful*  and  to  reject  plaints 
when  brought  against  several  defendants  for 
causes  of  action  which  have  accrued  against 
each  of  them  separately,  and  in  respect  of 
which  they  are  not  jointly  concerned. 

In  a  case  of  this  nature,  which  was 
brought  before  the  Court  in  the  exercise  of 
original  jurisdiction,  Mr.  Justice  Norman 
rejected  the  plaint.  An  appeal  was  prefer- 
red to  a  Division  Bench,  and  the  decision  of 
Mr.  Justice  Norman  was  upheld. 

I  observe  that,  in  this  very  case,  one 
ground  of  objection  was  that  the  suit  was 
informal,  because  some  persons,  in  whose 
favor  deeds  had  been  executed  and  their 
heirs  were  not  made  co-defendants,  and  a 
disiinct  issue  was  raised  upon  the  subject. 

Having  made  these  remarks,  I  now  pro- 
ceed with  the  case  with  refereifce  to  the 
defendant  in  appeal   No.    241,  \Ahich  is  a 
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separate  appeal,  although  the  case  is  mixed 
np  with  others,  and  forms  part  of  only  one 
action  in  the  Court  below. 

The  suit  against  this  defendant  is  to  set 
aside  an  absolute  deed  of  sale  of  ancestral 
immoveable  property  executed  by  the  plaint- 
iffs father  Jeetun  Lall  in  1848.  Possession 
▼as  taken  by  the  purchaser  at  that  date, 
so  that  more  than  1 2  years  from  the  date  of 
the  deed  and  the  taking  of  possession  under 
it  had  expired  wheh  the  suit  was  commenced 
on  the  5th  October  1863.  Luchmun  Pershad 
vas  bom  about  1837,  and  consequently  more 
than  three  years  had  expired  since  he  became 
of  full  age.  The  Principal  Sudder  Ameen 
decided  upon  the  issue  of  limitation  that  the 
sttit  was  not  barred,  upon  the  ground  that 
limitation  ran  from  the  death  of  Jeetun  Lall, 
the  father,  and  not  from  the  time  of  the 
eiecQtion  of  the  deed  of  sale  or  from  the 
time  when  the  defendant  entered  into  pos- 
session under  it.  He  puts  the  case  simply 
on  the  ground  that  the  Statute  of  Limitation 
commenced  to  run  from  the  date  of  Jeetun 's, 
death  on  the  3rd  Bhadur  1264  Fuslee, 
corresponding  with  8ih  August  1857. 

The  case  came  before  the  first  Division 
Bench,  and  the  point  being  one  of  consider- 
able importance,  with  reference  to  which 
there  were  conflicting  decisions,  the  Division 
Bench  referred  it  for  the  decision  of  a  Full 
Bench.  The  question  has  now  been  very 
ably  and  fully  argued  on  both  sides. 

The  question  turns  upon  the  Mitakshara 
Law,  that  being  the  law  of  the  district  in 
which  the  lands  are  situate. 

We  are  of  opinion  that  Luchmun  Pershad 's 
cause  of  action  accrued  at  the  time  when 
possession  was  taken  under  the  deed  of  sale 
notwithstanding  the  father  of  Luchmun 
Pershad  was  then  living. 

It  appears  clear  that,  according  to  the 
Mitakshara  Law  of  Inheritance,  a  son  ac- 
<iwires  a  right  in  ancestral  property  during 
tiie  life  of  his  father,  see  Chapter  L,  Section 
I  I.  "The  term  heritage  signifies  that 
I  "wealth  which  becomes  the  properly  of 
"another  solely  by  reason  of  relation  to  the 
"owner"  (para.  2), 

'*  It  is  of  two  sorts :  unobstructed  (apro- 
*'tibandhi);  or  liable  to  obstruction  (sa- 
**protibandhd).  The  wealth  of  the  father 
"or  of  the  paternal  grandfather  becomes 
"the property  of  his  sons  or  of  his  grand- 
i  "sons  in  right  of  their  being  his  sous  or 
i  ''grandsons;  and  that  is  an  inheritance  not 
**  liable  to  obstruction.     But  property  de- 


"  volves  on  parents  (or  uncles),  brothers, 
**and  the  rest,  upon  the  demise  of  the 
"  owner  if  there  be  no  male  issue ;  and 
"  thus  the  actual  existence  of  a  son  and 
"  the  survival  of  the  owner  are  impediments 
**to  the  succession;  and,  on  th^r  ceasing, 
"the  property  devolves  on  the  successor 
*'  in  right  of  his  being  uncle  or  brother. 
*'This  is  an  inheritance  subject  to  obstruc- 
"tion.  The  same  holds  good  in  respect 
*'  of  their  sons  and  their  descendants"  (para. 

3)-  , 
The  property  in  this  case  was  ancestral, 

and  not  the  self-acquired  property  of  Jeetun 

Lall.     The  plaintiff  upon  his  birth,  therefore, 

as  the  son  of  Jeetun  Lall,  acquired  a  right  in 

the  property,  even  during  his  father's  lifetime, 

for  the  case  was  one  of  unobstructed  heritage. 

The   author   of   the   Mitakshara  goes  on 

to  speak  of  partition,  and  shows  that  rights 

acquired    by    unobstructed     heritage    exist 

before  partition. 

He  says  in  para.  4 : — 

"  Partition  is  the  adjustment  of  divers 
'*  rights  regarding  the  whole  by  distributing 
"  them  on  particular  portions  of  the  aggre- 
"  gate." 

Para.  5.  '*  Entertaining  the  same  opinion, 
''Nareda  says:  *  Where  a  division  of  the 
'*  paternal  estate  is  instituted  by  sons,  that 
"becomes  a  topic  of  litigation  called  by  the 
**wis9  partition  of  heritage.'  " 

In  para.  7  he  discusses  the  question,  whe- 
ther property  arises  from  partition,  or  whether 
the  partition  is  of  pre-existent  property.  He 
says:  "Does  property  arise  from  partition; 
"or  does  partition  of  pre-existent  property 
"  take  place  }  Under  this  head  of  discussion, 
"proprietary  right  is  itself  necessarily  ex- 
"  plained;  and  the  question  is,  whether 
"property  is  deduced  from  the  sacred  in- 
"  stitutions  alone  or  from  other  and  temporal 
"  proof.'' 

The  author  then  examines  the  arguments 
as  to  whether  property  is  temporal  or  not. 
In  the  course  of  the  discussion,  he  states 
that  "an  owner  is  by  inheritance,"  and  that 
unobstructed  heritage  is  here  denominated 
*  Inheritance' (paras.  12  and  13);  and,  after 
discussing  the  arguments  on  both  sides,  he 
comes  to  the  conclusion  that  property  i^ 
temporal.  He  explains  in  para.  16  the 
object  of  the  disquisition,  and  he  proceeds  in 
para.  17. 

"Next,  it  is  doubted,  whether  property 
arise  from  partition,  or  the  division  be  of  an 
existent  right."  .  ^ 
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In  paras.    iS    to    22  he  states   the  argu- 
ments urged  by  his  adversaries  against  his 
position    that    property   exists    before   parti- 
tion,  and    in   paras.    23    to    26  he  answers 
those    objections,    and    then    in    para.    -27 
comes  to  tfce  conclusion  that  property  in  the 
paternal  or  ancestral   estate  is  acquired   by 
birth,  although  the  father,  during  the   mi- 
nority of  his  sons,  has  power  to  dispose  of  it 
for  indispensable  acts  of  duty,  and  for  other 
purposes    prescribed    by    law.      He    says : 
"Therefore   it   is   a   settled  point   that  pro- 
"perty  in  the  paternal  or  ancestral  estate  is 
"by   birth,    although  the  father  have  inde- 
"  pendent  power  in  the  disposal  of  effects 
"  other  than  immoveables  for  indispensable 
"acts  of  duty  and  for  purposes  prescribed 
"  by  texts  of  law,  as  gifts  through  affection, 
"support  of  the  family,  relief  from  distress, 
"  and  so  forth  ;   but   he   is  subject  to  the 
"control  of  his  sons,  and  the   rest,  in  regard 
"to  the  immoveable  estate,  whether  acquir- 
"  ed  by  himself  or  inherited  from  his  father 
"or  other  predecessor,  since  it  is  ordained, 
"though  Mmmoveables  or  bipeds  have  been 
"  acquired  by  a  man  himself,  a  gift  or  sale 
"  of  them  should  not  be  made  without  con- 
"  vening  all  the  sons.     They  who  are  born, 
"  and  they  who  are  yet  un begotten,  and  they 
"  who   are    still    in    the    womb,  require  the 
"  means  of  support ;  no  gift  or  sale  should 
"  therefore  be  made/  '' 

"  An  exception  to  it  follows :  '  Even  a 
"  single  individual  may  conclude  a  donation, 
"mortgage,  or  sale  of  immoveable  property 
"  during  a  season  of  distress  for  the  sake  of 
"the  family,  and  especially  for  pious  pur- 
"  poses/'' 

He  proceeds :  *'  The  meaning  of  that 
"text  is  this — while  the  sons  and  grand- 
"  sons  are  minors  and  incapable  of  giving 
"  their  consent  to  a  gift,  and  the  like ; 
"or  while  brothers  are  so  and  continue 
"  unseparated,  even  one  person,  who  is 
"capable,  may  conclude  a  gift,  hypothe- 
"  cation,  or  sale  of  immoveable  properly  if 
"  a  calamity  affecting  the  whole  family  re- 
"  quire  it,  or  the  support  of  the  family 
"render  it  necessary;  or  indispensable 
"  duties  such  as  the  obsequies  of  the  father, 
"or  the  like,  make  it  unavoidable."  See 
j^aras.  27^28,  and  29. 

In  para.  30  he  points  out  that  separated 
kinsmen  should  join,  not  because  it  is  neces- 
sary, but  because  it  is  convenient  that  they 
should  do  so  in  order  to  avoid  future  doubts. 
The  paragraph  is  as  follows :  "  The  follow- 
"  ing  passage,  '  Separated  kinsmen,  as  those 


"  who  are  unseparated,  are  equal  in  respect  od 
"moveables;  for  one  has  not  power  ovei 
"the  whole  to  make  a  gift,  sale,  or  mort- 
*'  gage,'  must  be  thus  interpreted  :  '  Among 
"  unseparated  kinsmen  the  consent  of  all  is 
"indispensably  requisite,  because  no  one  is 
''fully  empowered  to  make  an  alienation 
"since  estate  is  in  common;  but  ajnong 
"separated  kinsmen  the  consent  of  all 
"tends  to  the  facility  of  the  transaction 
"by  obviating  any  future  doubt,  whether 
"they  be  separate  or  united;  it  is  not  re- 
"  quired  on  account  of  any  want  of  suffi- 
"  cient  power  in  the  single  owner ;  and  the 
"transaction  is  consequently  valid  even 
"  without  the  consent  of  the  separated 
"  kinsmen.' " 

Then  in  para.  33  he  says: — 

"In     respect     of     the     right     by     birth 

"to    the     estate,     paternal     or     ancestral, 

"we   shall    mention   a   distinction    under   a 

"separate    text,"    referring    to    Section     5, 

►para.  3. 

In  Section  5  the  Commentator  points  out 
in  paras,  i  and  2  that,  among  grandsons  by 
different  fathers,  the  allotment  of  shares  is 
according  to  the  fathers. 

He  says :  "  The  distribution  of  the  pater- 
"  nal  estate  amongst  sons  has  been  shown. 
"The  author  next  propounds  a  special  rule 
"  concerning  the  division  of  the  grandfather's 
"effects  by  grandsons:  'Among  grandsons 
"  by  different  fathers,  the  allotment  of  shares 
"  is  according  to  the  fathers.'  " 

"Although    grandsons   have    by    birth    a 
right   in  the  grandfather's   estate,    equally 
with    sons,    still    the    distribution    of    the 
grandfather's   property   must   be    adjusted 
through  their  fathers,  and  not  with  refer- 
ence to  themselves.     The   meaning   here 
expressed  is  this  :    If  unseparated  brothers 
die  leaving  male  issue,  and  the  number  of 
sons  be  unequal,  one  having  two  sons,  and 
another  three,  and   a  third  four,  the  two 
receive  a   single   share    in    right   of   their 
father,    the    other    three    take    one    share 
appertaining  to   their  father,  and   the  re- 
maining  four   similarly   obtain  one  share 
due  to  their  father.     So,  if  some  of  the  sons 
be  living,  and  some  have  died  leaving  male 
issue,  the  same  method  should  be  observ- 
ed :  the  surviving  sons  take  their  own  allot- 
mmis,    and    the   sons  of    their    deceased 
b  1 01  herb  receive  the  shares  of   their  own 
fathers  respectively.     Such   is  th»  adjust- 
ment prescribed  by  the  text "  {see  para.  2). 
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'•  If  the  father  be  alive  and  s(  [)arate  from 
"the grandfather,  or  if  he  have  no  brothers, 
"a  partition  of  the  grandfather's  estate 
'*  with  the  grandson  would  not  take  place  ; 
"  since  it  has  been  directed  that  shares  shall 
"be  allotted  in  right  of  the  father,  if  he  be 
"deceased  :  or,  admitting  partition  to  take 
"place,  it  would  be  made  according  to  the 
'pleasure  of  the  father,  like  a  distribution 
"of  his  own  acquisitions.  To  obviate  this 
"  doubt,  the  author  says  :  *  For  the  owner- 
"  ship  of  father  and  son  is  the  same  in  land 
"which  was  acquired  by  the  grandfather, 
" or  in  a  corrody ,  or  in  chattels  (which  be- 
long ed  to  him)/ " 

The  author  then  proceeds  to  poini  out  a 
distiQctioa  between  ancestral  estate  and  that 
vhich  n-as  self-acquired  by  the  father.  He 
says  — 

*'Ia  such  property  which  was  acquired 
"bribe  paternal  grandfather  through  accept- 
"ance  of  gifts,  or  by  conquest,  or  other  means, 
"as  commerce,  agriculture,  or  service,  the 
*■  ownership  of  father  and  son  is  notorious, 
"and  therefore  pariition  does  take  place.  For 
''or  because  the  right  is  equal  or  alike,  there- 
'*fore  partition  is  not  restricted  to  be  made 
"  by  the  father's  choice,  nor  has  he  a  double 
**sbare"  (para.  5). 

In  para.  6  he  goes  on : — 

'*  Thence  also  it  is  ordained  by  the  pre- 
"  ceding  text  that  the  allotment  of  shares 
''shall  be  according  to  the  fathers,  although 
•the  right  be  equal/' 

In  para.  7  he  says : — 

"The  first  text,  'when  the  father  makes 
"  a  partition,'  &c.  (Sec.  2,  para,  i),  relates  to 
'*  property  acquired  by  the  father  himself. 
"So does  that  which  ordains  a  double  share, 
'"Let  the  father,  making  a  partition,  reserve 
''two shares  for  himself.'  The  dependence 
''itf  son^  as  affirmed  in  the  following  pas- 
••sage,  •  While  both  parents  live,  the  control 
'remains,  even  though  they  have  arrived 
''at  old  age/  must  relate  to  effects  acquired 
**b7  the  father  or  mother.  This  other  pas- 
**  Mgc  *  They  have  not  power  over  it 
*'(the  paternal  estate)  while  their  parents 
**livc.*  must  also  be  referred  to  the  same 
•'  wbject' 

In  para.  8  he  says  : — 

"Thas.  while  the  mother  is  capable  of 
''bearing  more  sons,  and  the  father  retains 
"  his  worldly  affections,  and  does  not  desire 
"ptrtitioif,  a  distribution  of  the  grand- 
^'fttber's  estates  does  nevertheless  take  place 


*M)y  the  will  of  the  son/'  that  is,  the  son  of 
the  father  or  the  grandson. 

Sir  William  Macnagfeten  in  his  Principles 
of  Hindoo  Law  says  that,  when  the  mother 
is  incapable  of  bearing  more  sonft,  distribu- 
tion of  the  grandfather's  estate  takes  place 
by  the  will  of  the.  son,  from  which  it  was 
contended  that  it  is  to  be  inferred  that,  in  his 
opinion,  it  would  not  take  place,  whilst  the 
mother  was  capable  of  bearing  children. 
But  Macnaghten  does  not  refer  to  para.  8, 
but  only  to  a  former  para.,  which  relates  to 
self-acquired  property. 

In  para.  9,  the  Commentator  of  the  Mitak- 
shara  goes  on  to  say :  "  So  likewise  the 
"  grandson  has  a  right  of  prohibition,  if  his 
*'  unseparated  father  is  making  a  donation,  or 
**  a  sale  of  effects  inherited  from  the  grand- 
*'  father,  but  he  has  no*  right  of  interference 
*'  if  the  effects  were  acquired  by  the  father. 
"  On  the  contrary,  he  must  acquiesce,  be- 
"  cause  he  is  a  dependant." 

The  words  *'  the  grandson  has  a  right  of 
prohibition"  do  not  mean  merely  that  the 
son  can  prevent  his  father  from  making  a 
gift  or  sale  of  the  property  by  injunction.  If 
he  hais  power  to  prohibit,  he  must  have  a  right 
in  the  property  and  a  right  to  set  aside  the 
sale,  if  made. 

In  para.  10  the  author  proceeds  : — 

"  Consequently,  the  difference  is  this : 
"  Although  he,"  that  is,  the  son,  "  have  a 
"  right  by  birth  in  his  father's  and  his  grand- 
'•  father's  property,  still,  since  he  is  dependent 
''on  his  father  in  regard  to  the  paternal  estate, 
''  and  since  the  father  has  a  predominant 
"  interest,  as  it  was  acquired  by  himself, 
"  the  son  must  acquiesce  in  the  father's 
**  disposal  of  his  own  acquired  property ; 
*'  but  since  both  have  indiscriminately  a 
**  right  in  the  grandfather's  estate,  the  son 
"  has  a  power  of  interdiction  if  the  father 
*'  be  dissipating  the  property." 

Here,  then,  is  a  clear  expression  of  the 
grandson's  right  to  prevent  his  father  from 
alienating  ancestral  property. 

Para.  1 1  was  cited  to  show  that  the  father 
was  not  bound  to  divide  ancestral  estate ; 
but  it  does  not  establish  that  point.  In  that 
paragraph  the  Commentator  refers  lo  Menu 
as  an  authority  that  the  father,  however* 
reluctant,  must  divide  the  grandfather's 
property ;  and  he  points  out  a  distinction  as 
regards  ancestral  wealth  recovered  by  the 
father,  which  is  put  upon  the  same  footing 
as  self-acquired  property,  and  he  holds  that 
Menu,   by  the  declaration^  shows   that  the 
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father  was  hound  to  divide  other  ancestral 
property. 

It  is  clear,  then,  that  a  son  by  birth  alone 
acquires  a  right  in  ancestral  property,  and 
that  he  h^  a  right  during  his  father's  life- 
time to  compel  a  partition  of  such  property  ; 
that  the  father  cannot,  without  the  consent  of 
the  son,  alienate  such  property  except  for 
sufficient  cause;  and  that  the  son  may  pro- 
hibit the  father  from  so  doing.  It  has  been 
held  that  the  son  has  not  merely  the  right  to 
prohibit,  but  that  he  may  .sue  to  set  aside 
the  alienation  if  made. 

In  the  Sudder  Decisions  for  1853,  page  344, 
it  was  held  that  the  sale  of  joint  undivided 
property  in  a  Mithila  family  without  neces- 
sity was  void,  unless  made  with  the  consent  of 
all  the  joint  sharers,  and  that  it  was  not 
valid  even  for  the  seller's  own  share  ;  and 
it  was  stated  by  the  Judges  to  have  been 
repeatedly  so  held. 

In  Stokes's  Reports,  Vol.  I.,  page  277,  it 
was  held  that  a  member  of  an  undivided 
Hindoo  family  may  alienate  the  share  to 
which,  if  a  partition  took  place,  he  would  be 
individually  entitled.  • 

It  is  not  necessary  for  us  to  determine 
which  of  the  two  doctrines  is  correct.  All 
that  we  have  to  do  is  to  determine  when  the 
cause  of  action  accrued. 

If  the  sale  was  valid  as  to  the  father's 
share,  it  must  have  operated  as  a  severance 
of  the  joint-interest  in  the  property  includ- 
ed in  the  conveyance.  If  so,  Luchmun, 
the  only  son  living,  might  have  sued  the 
purchaser  for  a  partition  of  the  property, 
or  to  recover  his  own  share  of  it.  The 
father's  death  in  that  case  would  not  alter 
his  rights. 

If  the  sale  was  invalid  as  regards  the 
father's  share,  the  son  might  have  sued  in 
the  father's  lifetime  for  a  partition,  or  to 
recover  the  whole  estate  to  be  held  as  joint- 
family  estate.  It  can  scarcely  be  supposed 
that  the  father  could  join  as  a  co-plaintiff 
to  set  aside  his  own  alienation  for  a  valu- 
able consideration,  or  that  he  would  be 
entitled  to  share  the  profits  of  the  estate 
when  recovered  by  the  son  10  be  held  as 
joint-family  estate. 

It  is*  not  necessary  to  determine  these 
points,  or  to  consider  whether  the  father, 
if  living,  would  have  had  to  be  made  a 
co-defendant,  if  he  could  not  be  made  a 
co-plaintiff  in  such  a  suit ;  or  whether 
the  purchaser,  if  not  entitled  to  hold  the 
father's  share  pf^Jhe  property  conveyed,  or 


to  compel  a  p.iriition  of  the  property,  might 
not  be  equitably  entitled  to  the  father's  share 
of  the  profits  when  collected.  The  deter- 
mination of  these  points  do  not  appear  to 
affect  the  question  of  limitation. 

Even  if  the  son  would,  upon  the  father's 
death,  become  entitled  to  the  father's  share 
by  survivorship,  and  consequently  entitled  to 
a  greater  interest  in  the  estate  than  he  had 
in  his  father's  lifetime,  that  would  not 
necessarily  affect  the  question  of  limitation. 

If  the  son  might  have  sued  in  the  father's 
lifetime,  either  with  or  without  joining  the 
father  as  a  co-plaintiff,  and  have  recovered 
in  that  suit  all  that  he  was  entitled  to,  the 
death  of  the  father  could  not  create  a  new 
cause  of  action.  If  the  son  might  have 
joined  the  father  as  a  co-plaintiff,  and  the  suit 
would  not  have  abated  by  the  father's  death, 
but  would  have  survived  to  the  son,  it  seems 
that  the  cause  of  action  must  have  beert  com- 
plete in  the  father's  lifetime. 

If  three  joint  tenants  are  dispossessed  of 
an  estate,  they  may  join  in  an  action  to 
recover  it  back  from  the  wrong-doer.  When 
recovered,  the  estate  belongs  to  the  three 
jointly.  If  one  of  them  dies,  the  two  survi- 
vors  may  sue  for  it,  and.  when  recovered, 
the  estate  would  belong  to  the  two  jointly. 
Yet  no  one  would  contend  that,  if  they  all 
three  lived  for  20  years,  a  new  cause  of  action 
would  accrue  to  the  survivors  upon  the  death 
of  the  one,  because  they  had  a  greater  inter- 
est after  his  death  than  they  had  in  his  life- 
time. The  cause  of  action  is  the  same,  not- 
withstanding that  the  tw^o,  by  survivorship, 
have  a  greater  interest  in  it  than  they  had 
before.  The  cause  of  action  in  such  a  case 
would  accrue  at  the  time  of  wrongful  dis- 
possession. 

This  is  merely  put  as  an  illustration.  It 
is  not  intended  to  say  that  a  joint  Hindoo 
family  are  the  same  as  joint  tenants  under 
the  English  Law. 

So  in  a  case  under  the  Mitakshara  Law,  if 
a  father  and  a  son  of  full  age  should  be  dis- 
possessed in  the  father's  lifetime  of  ances- 
tral property,  •  the  son  could  not,  upon  the 
father's  death  20  years  afterwards,  sue  to  re- 
cover the  estate  upon  the  ground  that  limit- 
ation did  not  begin  to  run  in  the  father's 
lifetime. 

The  inconvenience  which  would  result  from 
holding  that,  in  cases  like  the  present,  limit- 
ation does  not  commence  until  the  death  of 
the  father,  would  be  very  great.  The  death 
might  happen  20  or  30  years  after  the  sale 
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and  after  the  property  has  been  sold  by  the 
first  purchaser,  and  passed  successively  into 
the  bands  of  several  subsequent  bond-fide 
purchasers  for  valuable  consideration,  and 
when  the  last  purchaser  in  possession  might 
be  wholly  unable  to  prove  whether  the  cir- 
cumstances of  the  joint  family  at  the  time 
of  thft  sale  were  such  as  to  justify  the  sale 
by  the  father.  Inconvenience  could  not  be 
allowed  to  affect  Our  decision  if  the  law 
▼ere  clear,  but  it  is  a  matter  to  be  taken 
into  consideration  in  determining  what  the 
taw  is. 

The  next  question  to  be  decided  is,  Did  a 
Dew  caase  of  action  accrue  upon  the  birth 
of  Radhamohun,  the  younger  brother,  either 
to  him  alone,  or  to  him  and  his  brother 
jointly  ? 

Lucbmun  Pershad  was  born  in  1837. 
Radbamohun  %vas  not  born  until  the  end  of 
1856  or  the  beginning  of  1857,  only  about  9 
rears  after  the  sale  in  1848,  and  not  12 
vtais  before  the  commencement  of  the  suit. 
It  seems  clear  that  no  new  cause  of  action 
acaued  upon  his  birth. 

It  is  clear  that,  before  his  birth,  his  father 
and  his  brother  might  have  made  a  partition 
of  the  estate;  and,  if  they  had  done  so,  he 
woald  have  had  no  interest  in  the  share  al- 
lotted to  his  brother  (Mitakshara,  Cap.  i. 
Sec.  6);  and.  before  his  birth,  his  father 
might  have  sold  the  share  allotted  to  him. 
So,  the  father  and  his  elder  brother,  or  the 
father  with  the  assent  of  the  elder  brother, 
might,  before  his  birth,  have  sold  the  estate, 
and  the  sale  would  have  been  binding  upon 
him.  It  is  contended  that,  although  Radha- 
mohan  would  have  been  bound  by  a  sale 
made  by  the  father  jointly  with  Luchmun 
Pershad,  still  he  is  not  bound  by  a  sale  by 
the  father  alone  without  the  consent  of 
Luchmun. 

If  the  father  and  Luchmun  had  been 
tamed  out  of  possession  by  a  wrong-doer, 
the  cause  of  action  would  have  accrued  at 
the  time  of  the  dispossession,  and  a  new 
cause  of  action  would  not  have  accrued  upon 
the  birth  of  Radhamohun.  Radbamohun 
wcceeded  to  the  estate  as  it  was  when 
k  was  bom.  He  had  no  right  to  dissent 
fcom  the  sale,  for  he  was  not  bom 
«t  the  time.  The  sale  might  have  been  In- 
valid as  against  Luchmun,  but  the  cause  of 
action  accrued  to  Luchmun  immediately  the 
pwchaser  took  possession.  If  Radhamohun 
bad  been  bom  at  the  time  when  the  estate  was 
•old,  the  father  would  have  been  entitled  to 
only  I  of  the  estate  upon  partition  ;  but,  as 

^▼d.  vni. 


it  was,  the  father  and  Luchmun  would  each 
have  been  entitled  to  i  if  partition  had  been 
made  at  that  time.  If^the  case  in  Stokes's 
Rbporls  is  correct,  the  father  might  have 
lawfully  sold  \  at  that  time  ;  but,  if  Radha- 
mohun on  his  birth  acquired  a*new  right 
against  the  purchaser,  it  was  a  right  which, 
if  partition  had  been  made  at  that  titne, 
would  have  entitled  him  to  \,  Now,  if 
Luchmun  had  sued  and  recovered  \  before 
Radhamohun  was  born,  could  Radhamo- 
hun upon  his  birth  have  sued  for  \  }  If  so, 
the  purchaser,  instead  of  acquiring  \,  would^ 
in  fact,  be  able  to  retain  only  \  minus  i  of 

the  property  conveyed,  or,  in  other  words,  -g- 

in stead  of  i. 

Whatever  interest  in  the  property  Radha- 
mohun became  entitled  to  on  his  birth,  he 
derived  it  by  unobstnicted  heritage  or  inherit- 
ance from  his  father.  He  could  not  inherit 
anything  which  his  father  had  lawfully 
conveyed  away.  If  the  father  parted  ^Ith 
^his  own  share,  he  could  not  inherit  any  part 
of  it.  If  the  conveyance  caused  a  severance 
of  the  joint  interest  of  him  and  Luchmun,  and 
passed  his  own  half  to  the  purchaser,  Radha- 
mohun, as  heir  of  the  father,  could  not  inherit 
any  part  of  the  share  which  passed  to  the 
purchasers  neither  could  he  inherit  from  his 
father  any  part  of  Luchmun 's  share.  At 
most,  he  inherited  only  a  cause  of  action; 
and  it  is  difficult  to  see  how  he  could  even 
inherit  that  frorii  his  father  unless  his  father 
had  a  right  to  set  aside  his  own  sale.  Even 
if  he  took  by  inheritance  from  his  father  an 
interest  in  Luchmun's  right  of  action  against 
the  purchaser,  he  must  have  inherited  it 
subject  to  the  ot^eration  of  the  Statute  of 
Limitation  upon  it.  At  all  evetlts,  Radha- 
mohun's  birth  could  not  ci'eate  a  fresh  inter- 
est or  a  new  right  of  action  in  Luchmun, 
either  alone  or  jointly  with  himself. 

Luchmun  is  now  suing  upon  a  joint  cauae 
of  action.    Luchmun's  interest  in  it  is  dear- 
ly barred  by   limitation.     If  there  is    any 
cause  of  action  which  is  not  barred,  it  must 
be  a  separate  cause  of  action  in  Radhamo- 
hun.   I  do  not  think  that  a  separate  cause 
of  action  in   Radhamohun   was  caused  by 
his  birth ;  but  it  is  not  necessary  to  deter- 
mine that  question,  as  the  cause  ^f  action* 
now  sued  upon  is  a  joint  cause  of  action  in 
Luchmun  and  Radhamohun.     Limit&tidfi  ts 
pleaded  to  a  joint  cause  of  action.     If  that 
issue  is  found  against  Luchmun,  I  should 
think  he  could  not,  as  guardian  of  Radha- 
mohun, be  allowed,  under^  the  allegations  in 
I  this  suit,  to  recover  uixm  a  seps.rate  ettise  of 
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action,  if  any,  accrued  to  Radharaohiin  on 
his  birth.  That  would  be  a  wholly  differ-  ^ 
ent  cause  of  action  from  that  sued  upon.  It 
is  clear  that  Radhanfbhun  dM  not,  upon  his 
•  birth,  inherit  from  his  father  a  joint  cause  of 
action  witfi  Luchmun,  and  that  Luchmun's 
cause  of  action  did  not  accrue  upon  the  birth 
of  Radhamohun. 

Appeal  No.  241, — Therefore,  we  are  of 
opinion  that  limitation  did  bar  the  suit  so  far 
as  it  related  to  the  cause  of  action  out  of 
which  appeal  No.  241  arisesi.  Consequently, 
the  decision  of  the  Principal  Sudder  Ameen 
as  to  that  cause  of  action  must  be  reversed 
with  costs,  and  in  respect  of  it  a  decree 
given  for  the  defendant. 

Appeal  No.  asS- — This  decision  applies 
also  to  the  defendants  who  are  interested  in 
the  lands  to  which  the  appeal  No.  255 
relates.  The  deed  of  sale  in  that  case  was 
executed,  and  possession  taken  under  it  in 
1864,  and  consequently  the  suit  was  barred 
in  1863.  . 

Appeal  No.  2^9. — As  to  appeal  No.  249, 
the  deed  was  dated  in  1838,  and  possession 
followed  immedfately.  Consequently  the 
suit  is  barred. 

Appeal  No.  228. — We  now  come  to  con- 
^  sider  appeal  No.  228.  In  that  case  the 
deed  was  dated  8th  August  1847.  There 
was  a  decree  for  foreclosure  in  1849,  ^^^  ^ 
decree  for  possession  on  the  9th  January 
1852.  If  the  cause  of  action  accrued  upon 
the  execution  of  the  bill  of  conditional  sale  in 
1847,  it  was  barred.  If  it  dates  from  fore- 
closure in  1849,  it  would  also  be  barred. 
Neither  Luchmun  nor  Radhamohun  were 
parties  to  the  foreclosure.  If  it  dates  from 
the  time  when  possession  was  taken  under 
the  decree  of  1852,  then  it  is  not  barred. 

We  are  of  opinion  that  limitation  began  to 
run  from  the  time  when  possession  was 
taken,  and  not  from  the  date  of  the  mort- 
gage-deed under  which  possession  was  not 
taken,  nor  from  the  date  of  the  foreclosure. 
Prior  to  1852,  when  possession  was  taken, 
all  was  on  paper.  The  plaintiffs  were  no 
parties  to  the  foreclosure-suit,  and  are  not 
bound  by  it. 

Wc  are  of  opinion  that  the  cause  of 
action,  if  any,  accrued  when  possession  of 
the  land  was  taken  by  the  purchaser.  Sup- 
:  pose  a  person  not  having  any  title  to  the 
land  were  to  mortgage  it,  the  owner  of  the 
land  would  not  be  bound  to  bring  an  action 
directly  the^mortgage-deed  was  executed. 


Or  suppose  the  mortgagee  were  to  go  on 
to  foreclose  the  land,  and  not  to  make  the 
owner  of  the  land  a  party,  he  would  not  be 
bound  to  come  in,  nor  would  he  be  affected 
by  the  decree  in  that  suit.  He  might  very 
reasonably  say  :  "  Why  should  I  be  obliged 
to  incur  the  costs  and  harassment  of  a  suit. 
when  the  property  remains  in  ray  possession  ? 
It  will  be  time  enough  for  me  to  interfere  - 
when  my  possession  is  interfered  with." 
That  appears  to  be  the  time  when  his  cause 
of  action  accrued,  so  far  as  the  right  to 
recover  possession  is  concerned.  The  par- 
ties were  not  bound  to  bring  a  suit  to  set 
aside  the  deed.  They  might  possibly  have 
brought  such  a  suit,  if  they  had  pleased  to  do 
so,  that  they  might  have  the  validity  of  it  tried 
at  once  when  witnesses  were  forthcoming 
to  prove  that  there  was  no  sufficient  cause 
for  the  mortgage.  The  right  to  set  aside  the 
deed  is  a  distinct  right  from  the  right  to  re- 
cover possession. 

There  is  one  case  in  which  it  was  held  by 
the  late  Sudder  Court  that  the  plaintiff's 
case  was  out  of  time  under  the  Statute  of 
Limitation,  and  his  cause  of  action  accrued 
at  the  date  of  the  mortgage.  It  was,  how- 
ever, admitted  in  that  case  that  the  defend- 
ant's father,  who  was  the  original  mortgagee, 
obtained  possession  at  the  time  at  which 
the  deed  was  executed.  The  case  is  not  in  * 
point,  and  we  think  that,  as  regards  the 
appeal  No.  228,  the  case  was  not  barred. 

Appeal  No.  2^2. — ^The  same  reasons 
apply  to  appeal  No.  252,  in  which  case 
the  decree  for  foreclosure  was  in  1854,  and 
possession  was  not  taken  until  afterwards. 

The  necessity  of  separating  all  these  dif- 
ferent cases  in  delivering  judgment  in  appeal 
shows  the  difficulty  and  annoyance  to  which 
defendants  must  be  put  by  being  joined  in  ' 
one  action  in  respect  of  different  causes  of 
action  to  set  aside  various  deeds  executed 
under  different  circumstances,  and  in  respect 
of  which  they  have  no  common  interest. 

It  having  been  decided  that  in  the  cases 
out  of  which  appeals  Nos.  228  and  252  arise 
the  Statute  of  Limitation  did  not  apply,  the 
appeals  will  go  back  to  the  Division  Bench 
which  referred  them  to  this  Court,  to  deter- 
mine the  appeals  so  far  as  the  other  issues 
are  concerned. 

• 

Appeal  No.  240. — It  appears  that,  in 
appeal  No.  240,  no  question  of  limitation 
arises.  That  appeal  will,  therefore,  go  back 
to  the  Division  Bench  to  be  determined  on 
the  merits. 
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The  7lh  June  1867. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Judges. 

f,tmititkm — Land  for  public  purposes — Right 
of  action  for  compensation  paid  to  wron^:  party. 

Case  No.  3164  of  1866. 

Special  Appeal  from  a  decision  passed  by 
Mr.  W.  Ainslie,  Judge  of  Patna,  dated 
the  6th  August  1S66,  affirming  a  decision 
passed  by  Moulvie  Syud  Sukhawut  Hos- 
sein,  Principal  Sudder  Ameen  of  that 
District,  dated  the  2gth  March  i860. 

Azroal  Singh  (Defendant),  Appellant, 

versus 

Lalla  Gopeenath  and  others  (Plaintiffs), 
Respondents. 

Baboo  Mohesh  Chunder  Chowdhry  for 
Appellant. 

Baboo  Kishen  Succa  Mookerjee  for 
Respondents. 

Swt  to  recover  money  paid  bv  Government  to  the 
orfwdant  as  compensation  for  land  taken  for  public 
J5»se»  which  the  plaintiff  alleged  to  beloni?  tj  him 
w  not  to  the  defendant.  Held  that  the  plaintiff's  rieht 
«f  adwa  against  the  defendant  accrued  at  the  time 
•*ei  the  defendant  first  took  the  money  from  Govern- 
■«^  and  that  the  iterance  of  the  plaintiff  in  regard 
tofte  accnial  of  bis  right  did  not  prevent  the  time 
nion  running  against  his  6uit,  unless  it  had  been 
«««giit  about  by  the  fraud  of  the  defendant. 

^^<^ri  J' — ^This  suit  is  brought  to  recover 
a  sum  of  money,  which  was  paid  by  Govern- 
iwnt  to  the  defendant  as  compensation  for 
ttrtain  land  taken  for  public  purposes  which 
™c  plaintiff  says  belonged  to  him,  and  not 
to  the  defendant. 

Amongst  other  things,  the  defendant  plead- 
ed that  the  suit  was  barred  by  the  Limitation 
Act; and  it  is  admitted  by  the  plaintiff  that 
«Jore  than  six  years  elapsed  between  the  time 
*«n  plainiiff  received  the  compensation- 
■jjncy  in  question  and  the  filing  of  the 
Paim  in  this  suit.  The  Lower  Appellate 
^^oort  decided  the  issue  of  limitation  adversely 
*  the  defendant,  and  it  is  now  objected 
wat  be  was  wrong  in  law  in  so  doing. 

«  appears  that  after  the  compensation- 
J^^y  was  paid  by  the  Government  to  the 
J^dant,  and  in  ignorance  that  any  money 
no  been  so  paid,  the  plaintiff  brought  a  suit 
Hainst^the  defendant  to  recover  from  him  a 
JW^n  mouzah  which  originally  included 
»c  land  taken  by  Government.  He  suc- 
Jfwed  in  this  suit,  and  the  Lower  Appellate 
^-^W  hqlds  that  his  right  to  demand  the 
compensation-money  for  the  taken  land  which 


the  defendant  wrongly  received  dates  froni 
the  decree  in  this  suit.     We  think  that  this 
is  an  error.     The  right  of  the  plaintiff  to 
sue  for  this  money  rests  solely  on  the  fact 
that  the  land  compensated  for  belonged  to 
him  instead  of  to  the  defendant^  and  that 
the  defendant,  as  soon  as  he  received  it,  was 
bound   in   law  to  pay  it  over  to  him  ;  in 
other  words,  the  plaintiff's  right  of  action 
against  the  defendant  accrued  at  the  time 
when  the  defendant   first  took  the   money 
from  Government.      The  ignorance  of  the 
plaintiff  in  regard  to  the  accrual  of  his  right 
does  not  prevent  the   time   from    running 
against  his  suit  unless  it  has  been  brought 
about  by  the  fraud  of  the  defendant,  and 
there  is  nothing  whatever  to  show  that  this 
was  so.    The  pendency  of  the  suit  to  re- 
cover the  mouzah  had  no  bearing  on  the 
operation  of  the  Limitation  Aft. 

We  think  the  appeal  must  be  allowed,  and 
the  suit  dismissed  with  costs. 


The  7th  June  1867. 

Present : 

The  Hon'ble  H.  \.  Bayley  and  J.  B. 
Phear,  Judges. 

Divorce. 

Case  No.  3148  of  1866. 

Special  Appeal  from  a  decision  passed  by 
Baboo  Modoo  Soodun  Ghose,  OfficicUing 
Additional  Principal  Sudder  Ameen  of 
Chittagongy  dated  the  12th  September 
t866y  reversing  a  decision  passed  by 
Baboo  Kalee  Churn  Chatterjee,  Moonsiff 
of  Deang,  dated  the  24th  February  1866. 

Mussamut  Waj  Bibee  and  others 
(Defendants),  Appellants^ 

versus 

Azmut  Ali  (Plaintiff),  Respondent, 

Baboo  Gopeenath  Mookerjee  for  Appellants.' 

Baboo  Debendro  Narain  Bose  for 
Respondent. 

An  instrument  of  divorce  signed  by  the  husband  in  the 
presence  of,  and  given  to,  the  wife's  father,  was  held  to 
be  valid,  notwithstanding  that  it  was  not  signed  in  the 
presence  of  the  wife. 

Phear,  J. — This  was  a  suit  brought  by  a 
husband  against  his  wife,  her  father,  and 
mother,  to  recover  possession  of  tfie  wife,  * 
defendant.  The  first  Court  dismissed  the 
suit ;  but  the  Lower  Appellate  Court  decreed 
that  ''the  Bibee  defendant  be  restored  to 
''  the  plaintiff  from  the  possession  of  the 
"  rest  of  the  defendants,  and  that  the  costs  of 
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"tbe  plaintiff  in  both  the  Courts  be  paid 
"with  interest  by  the  Bibee  defendant  and 
"  her  father."  It  js  almost  needless  to 
observe  that  this  detree  cannot  be  upheld 
in  its  present  fornj.  We  might,  however, 
if  we  saw^fit,  modify  it  as  was  done  by  this 
Court  in  the  case  of  Cholun  Bibee  versus 
Ameer  Chund,  6  Weekly  Reporter,  Civil 
Rulings,  105. 

It  is  admitted  by  the  plaintiff  on  the 
merits  that  the  wife  was  legally  divorced  by 
him  if  a  certain  farkhutee  signed  by  him 
and  given  to  her  father  was  legally  binding 
upon  him.  The  Lower  Appellate  Court  holds 
that  it  was  not  so  binding,  because  it  was  not 
signed  in  the  presence  of  the  wife  herself, 
but  only  in  the  presence  of  her  father.  We 
think  this  ruling  is  incorrect ;  and,  no  author- 
ity to  the  contrary  being  cited  to  u$,  we  see 
no  reason  for  doubting  the  validity  of  the 
act  of  triple  repudiation  which  the  document 
sets  forth.  The  appeal  is  decreed,  and  the 
decree  of  the  first  Court  affirmed  with  costs. 


The  7th  June  1867. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  C.  P. 
Hobhouse,  fudges. 

Appeal  (by  Surety  iw  judgment-debtor). 

Case  No.  131  of  1867. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Shahabad,  dated  the  21st 
December  1866, 

Choree  Lai  J  ha  (Surety  for  Judgment-debtor), 

Appellant, 

versus 

Sheo  Narain  Singh  and  others  (Decree- 
holders),  Respondents, 

Moonshee  Ameer  Ali  and  Bahoos  Roma- 
nath  Bose  and  Mohinee  Mohun  Roy  for 
Appellant. 

Baboo  Romesh  Chunder  Mitter  for 
Respondents. 

A  surety  agfainst  whom  the  judgment-creditor  is  pro- 
ceeding under  Section  204,  A<51  VIII.  of  1859,  is  not 
debarred,  by  Section  1 1,  A<51  XXIII.  of  1861,  from  an 
appeal. 

[On  "the  vakeel  for  the  appellant  rising  to 
open  his  appeal,  a  preliminary  objection  was 
taken  by  Baboo  Romesh  Chunder  Mitter, 
to  the  effect  that  the  surety  against  whom 
the  judgment-creditor  is  executing  his  decree 
is,  under  Section  204  of  Aft  Vlll.  of  1859, 


debarred,  by  the  terms  of  Section  1 1  of  Aft 
XXllI.  of  1861,  frpm  an  appeal,  whereupon 
the  Court  passed  the  following  order : — ] 

Jackson,  J^—^x  appears  to  me  that  there 
is  nothing  in  the  objection  of  Babpo  Romesh 
Chunder  Mitter  who  argues,  I  think,  with 
more  ingenuity  than  reason,  that  the  surety, 
against  whom  (he  decree-holder  is  prpceed> 
ing  under  Section  304  of  the  Civil  Procedure 
Code,  is  debarred,  by  the  terms  of  Section  11, 
Act  XXIII.  of  1 86 1,  from  an  appeal  to  this 
Court.  It  appears  to  me  that  he  is  no  more 
barred  from  an  appeal  under  that  Section  1 1 
than  the  decree-holder  is  barred  by  the  same 
Section  from  proceeding  against  him.  If  we 
are  to  look  at  the  terms  of  Section  1 1 ,  the 
words,  "arising  between  the  parties  to  the 
suit  in  which  the  decree  was  passed,  and 
relating  to  execution  of  the  decree,'*  I  have 
no  doubt  that  we  should  hold  that,  for  ike 
purposes  of  that  Section,  the  party  becom- 
ing surety,  and  who  is  being  proceeded 
against  under  Section  204,  is  a  party  to  the 
suit.  He  is  a  person  who,  by  an  arrange- 
ment between  the  parties,  has  made  himself 
liable  to  satisfy  the  judgment  against  the 
original  defendant.  When  the  Aft  in  the 
304th  Section  provided  that  "a  party  who 
''  had  made  himself  liable  as  a  surety  for  the 
'*  performance  of  the  decree  or  any  part 
"  thereof  was  liable  to  have  the  decree  execut- 
**  ed  against  hira  to  the  extent  to  which  he  had 
"  rendered  himself  liable  in  the  s^me  manner 
"  as  the  decree  may  be  enforced  against  the 
"defendant,"  1  cannot  doubt  for  a  moment 
that  it  was  intended  that  in  every  case  where 
an  appeal  may  be  preferred  by  the  original 
judgment-debtor  against  the  decree-holder, 
in  the  like  case  the  surety  against  whom 
proceedings  were  taken  under  that  Section 
might  prefer  his  appeal  against  the  decree- 
holder. 

For  these  reasons  I  think  the  objection 
must  be  overruled. 

Hobhouse,  J, — I  concur  with  my  learned 
colleague  in  overruling  the  preliminary 
objection  taken  by  Baboo  Romesh  Chunder 
Mitter. 

As  I  understand  the  case,  the  special 
appellant  is  surety  within  the  meaning  of 
Section  204  of  the  Civil  Procedure  Code  in 
the  place  of  defendant.  That  Section  says : 
The  decree  may  be  executed  against  such 
person,  that  is,  the  surety  of  the  defendant, 
as  if  he  were  defendant.  Then,  the  defend- 
ant is  a  party  to  the  suit ;  that  being  so, 
the  surety,  who  stands  in  the  pl^ce  of  the 
defendant,  becomes  also,  in  fact,  a  party  to 
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(he  suit.  That  being  so,  he  will  come  within 
the  provision  of  Section  1 1,  and,  coming 
within  that  provision,  his  appeal  undoubtedly 
lies  to  this  Court. 

(The  appeal  then  proceeded,  and,  after 
hearing  argument  on  both  sides,  the  Court 
delivered  judgment  on  the  merits.] 


The  7th  June  1867. 

Presenl  : 

The  Hon'ble  L.  S.  Jackson  and  C.  P. 
Hobhouse,  Judges, 

Minor— Certificate  of  Administratioa  under  Act 

XL.  of  Z858. 

Case  No.  92  of  1867. 

Miicillaneous  Appeal  from  an  order  passed 
h  ihe  Judge  of  Rajshahye,  dated  the  20th 
December  §866, 

Brohmo  Mojee  Chowdhrain,  Appellant, 

versus 

Chitlur  Monee  Chowdhrain,  Respondent. 

Baboo  Mohinee  Mohun  Roy  for  Appellant. 

No  one  for  Respondent. 

I 

Wbcrr  an  application  was  made  by  a  llinduo  female  | 
(or  a  certificate  of  administration  under  Act  XL.  cif  185S 
»«  ropect  of  an  estate  which  she  alleged  to  belong  to  " 
an  adopted  son—  Hki-D  that  the  Judge  ought  merely  to  1 
aaw  enquired   ivhcther  the   boy  was  a    minor,   and  ; 
whether  the  petitioner,  being  a  near  relative,  was  a  fit 
penon  to  be  entrusted  with  the  charge  of  the  minor's 
property. 

Jackson,  J, — It  appears  to  me  that  the 
Jadge  has  gone  out  of  his  way  in  the  mak- 
iog  of  his  order  in  this  case. 

An  application  being  made  by  a  Hindoo 
female  for  a  certificate  of  administration  in 
respect  of  the  estate  which  she  alleged  to 
belong  to  an  adopted  son,  the  Judge  apj)ears 
to  have  entertained  an  objection  on  the  part 
^  a  person  who  objected  to  the  alleged 
Jl^Hion,  and  thereupon  the  Judge  sent , 
w  the  son  in  question,  and,  upon  inspection,  ' 
determined  that  the   boy   was  at   least    16 

^v^  ^^  ?^®*  *"^'  thereupon,  observing  that  ' 
^  application  was  supported  by  evidence  • 
J'hich,  upon  this  point,  was  manifestly  false, 
*«refnsed  the  certificate.     Aft  XL.  of  1858 
provides  in   Section    3   that   **  every  person  [ 
*who  shall  claim  a  right  to  have  charge  of 
^^ptoperiy  in  trust  for  a  minor  under  a  will, 
^  or  died,  or  by  reason  of  nearness  of  kin, 
or  otherMibc,  may  apply  to  the  Civil  Court 


*'  for  a  certificate  of  administration.''  Now, 
this  lady  appears  to  have  claimed  a  right 
to  have  charge  of  the  property  in  respect 
of  this  lad,  whom  sftie  alleged  to  be  the 
adopted  son  of  her  mother.  On  application 
being  made  under  Section  6^  the  Court  , 
must  issue  "'  notice  of  the  application,  and 
fix  a  day  for  the  hearing  of  the  same." 
On  the  day  so  fixed,  or  as  soon  after  as 
may  be  convenient,  the  Court  shall  enquire 
summarily  into  the  circumstances,  and  pass 
orders  in  the  case.  Now,  the  enquiry 
the  Court  has. to  make  under  that  Section, 
I  presume,  is  an  enquiry  as  to  the  fitness 
of  the  person  making  an  application  to  act 
as  regards  the  minor.  There  is  no  doubt 
he  was  competent  to  ascertain  whether 
there  was  a  minor  or  not ;  and,  if  he  found 
from  the  evidence  before  him  that  the  person 
in  respect  of  whom  application  was  made 
was  not  a  minor,  he  would  be  competent 
to  refuse.  But,  then,  for  the  purposes  of 
the  Act,  minority  terminates  at  the  full  age 
of  18.  The  Judge  merely  records  his  im-  ' 
pression  that  the  boy  was  at  least  16.  He 
may  be  at  least  16,  and  he  may  be  17,  and 
yet  he  would  be  a  minor  in  respect  of  whom 
it  would  be  proper  to  grant  a  certificate. 

Moreover,  any  enquiry  as  to  the  circum- 
stances of  the  adoption  (a  point  which  the 
Judge  appears  to  have  gone  into  in  this  case 
at  the  instance  of  the  objector)  was  mani- 
festly premature.  When  the  alleged  adopt- 
ed son  or  the  mother  on  his  behalf  should 
bring  any  suit  in  a  Civil  Court,  or  should  be 
found  in  possession  of  the  property  upon 
such  alleged  title,  it  will  be  the  time  for 
the  Court  in  which  the  suit  is  brought  to 
enquire  into  that  matter. 

The  Judge  will  be  directed  to  enquire 
whether  this  boy  is  a  minor — whether,  "Chat 
is  to  say,  he  is  under  the  age  of  18  years; 
and,  if  so,  whether  the  applicant  is  a  proper 
person  to  be  appointed  guardian,  if  the 
Judge  find  these  points  in  the  affirmative, 
he  should  grant  a  certificate. 

Hothouse,  J, — I  concur.  It  seems  to  me 
that  there  were  only  two  points  for  enquiry 
in  this  case :  firsts  whether  the  boy  was  a 
minor  within  the  meaning  of  Section  25  of 
Act  XL.  of  1858 ;  and,  secondly,  whether  the 
petitioner,  being  a  near  relative^  was  a  ^t 
person  to  be  entrusted  with  the  charge  of 
whatever  property  there  was.  These  two 
points  having  been  found,  there  was  no 
necessity  for  going  into  any  other  ques- 
tion, whether  the  boy  was  a  properly  adopt- 
ed son  or  not. 
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The  7th  June  1867. 

Present  : 

The  Hon'ble  L.  S^Jackson  and  C.  P. 
Hobhouse,  Judges, 

Assigniiftnt  of  decree— Allegation  of  Be- 

namee. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Bhaugulpore^  dated 
the  ijth  September  1866,  affirming  an 
order  passed  by  the  .  Principal  Sudder 
Ameen  of  that  District,  dated  the  23rd 
June  1866, 

Khajah  Mahomed  Issa  Khan  (Purchaser  of 
decree),  Appellant, 

versus 

Mr.  P.  Onraet  and  others  (Judgment-debtors), 

Respondents. 

Baboos  A  shoo  tosh  Dhur  and  Mohinee  Mohun 
Roy  for  Appellant. 

Mr.  R,  E.  Twidale  for  Respondents. 

Before  shutting-  out  a  decree-holder  who  has  taken 
by  assle-nment,  on  the  p^round  that  he  is  a  mere  benamec 
holder  from  one  of  the  j  udgment-debtors,  it  is  necessary 
to  be  very  careful,  and  to  ascertain  beyond  a  doubt 
that  the  fact  is  so. 

Jackson,  J. — Both  the  Lower  Courts  in 
this  case  profess  to  have  decided  it  on  the 
authority  of  the  case  decided  in  5  Weekly 
Reporter,  page  46.  | 

I  observe  that  the  Principal  Sudder 
Ameen  has  come  to  the  conclusion  that  the 
decree  had  been  purchased  by  one  of  the 
judgment-debtors  in  the  name  of  Issa  Khan 
upon  grounds  which  amount  to  a  mere  sus- 
picion. The  Judge,  on  the  appeal,  ought 
to  have  tried  the  question  as  10  whether 
the  purchase  had  been  really  made  as  alleged 
or  no.  Reading  his  order,  it  does  not  ap- 
pear that  he  exercised  his  own  judgment 
or  understanding  in  the  matter.  He  simply 
follows  the  opinion  of  the  Principal  Sudder 
Ameen,  and  then  says  that  *^  the  decision 
referred  to  will  apply."  It  is  obvious  that,  be- 
fore shutting  out  a  decree-holder  who  has 
taken  by  assignment  on  the  ground  that 
he  is  a  mere  benamee  holder  from  one  of 
the  judgment-debtors,  it  is  necessary  to  be 
very  careful^  and  to  ascertain,  beyond  a  doubt, 
that  the  fact  is  so,  or  else  an  innocent  purchaser 
would  be  unjustly  debarred  from  the  benefit 
of  the  decree  which  he  has  purchased.  In 
point  of  fact,  the  very  case  to  which  the 
Court  below  has  made  reference  was  one 
in  which  an  enquiry  on  that  point  was 
expressly  enjoined.  The  judgment^debtor 
there  urged  that  a  benamee  purchase  of 
this  kind   had  been   made,  and  the  Court 


directed  that  that  should  be  carefully  enquir- 
ed into. 

I  think,  therefore,  that  the  case  must  g^o 
back  to  the  Judge,  in  order  that  he  may  care- 
fully try  this  point;  if  he  should  find  that 
the  purchase  was  a  mere  sham  as  alleged, 
he  will  not  be  wrong  in  deciding  the  case 
under  the  authority  of  the  precedent  qiToted, 
on  the  principle  of  which  it  is  unnecessary 
for  us  to  express  any  opinion. 

Hobhouse,  J. — I  concur. 

The  7th  June  1867. 

Present: 

The  Hon'ble  L.  S.  Jackson  and  C.  P. 
Hobhouse,  Judges. 

Assignment  of  decree— Section  26s  Act  VIII. 
of   1859— Appeal—High    Court   (Powers    of 
superintendence). 

Case  No.  50  of  1867. 

Miscellaneous  Appeal  from  an  order  pcLssed 
.   by  the  Judge    of  Rajshahye,   dated  the 
24th  January  i86y. 

Greesh  Chunder  liAhooree  (Decree-holder), 

Appellant, 

versus 

Kasheessuree  Debia  (Judgment-debtor)  and 
another  (Purchaser  of  decree).  Respondents. 

Baboo  Romesh  Chunder  Milter  for 
Appellant. 

Baboo  Mohinee  Mohun  Roy  for 
Respondents. 

Where  a  judg'ment-creditor  seeks  to  attach  and  sell 
a  decree  on  the  allegation  that  the  asignment  of  it  was 
not  a  bond-fide  conveyance,  and  the  conveyance  puiports 
to  be  one  of  property  specified  in  Section  26^,  Act  VII  I. 
of  1859,  it  is  the  duty  of*  the  Judge,  under  Section  246^ 
to  enquire  whether  the  assignee  of  the  decree  was  or 
was  not  in  bond-fide  possession  of  the  property.  If  the 
Judge  enquires  into  the  facts,  no  appeal  lies  from  his 
order.  But,  if  he  refuses  an  enquiry,  the  High  Court, 
under  its  general  powers  of  superintendence,  can  and 
ought  to  require  the  Judge  to  make  the  enquiry. 

Jackson,  J. — The  question  at  issue  in 
this  case  is  shortly  this. 

Two  parties,  Kasheessuree  Debee  and 
Greesh  Chunder,  had  cross-decrees  not  in 
the  same  Court,  and  an  attempt  on  the  part 
of  Greesh. Chunder  to  have  these  two  de^ 
crees  set  off,  one  against  the  other,  had 
previously  failed.  It  is  now  sought  to  have 
the  decree,  which  Kasheessuree  held,  at- 
tached and  sold  for  his  benefit.  It  appears, 
however,  that  the  decree  of  Kasheessuree 
has  been  assigned  over  to  Fukeer  Chand 
Khan,  who  accordingly  appears  on  the  record 
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of  the  Judge's  Court  as  decree-holder  in 
that  case.    The  Judge  was  of  opinion  that 
this  fact  and  the  so-called   recognition  of 
Fukeer    Chand     Khan     as    decree-holder 
debars  him  from  entertaining  this  application, 
and  he,  therefore,  refused  to  do  so.     Greesh 
Chimdsr  Lahooree  appeals  to  this  Court. 
If  the  Judge  had  enquired  int6  the  facts,  1 
ikink'  it  is  certain   that  no  appeal  in  this 
matter  would  lie.    But,  when  the  Judge  has 
rehised  an  enquiry  which  he  ought  to  have 
made,  I  think  that,  under  the  powers  of 
soperimendence  vested  in  this  Court  by  the 
H^h  Court's  Act,  we  are  competent,'  and 
we  ought  to  require  the  Judge  to  make  the 
cnqniiy.    When  he  has  made  this  enquiry, 
there  is  no  doubt  that  his  decision  will  be 
final    He  must,  therefore,  proceed  to  en- 
quire in  the  mode  prescribed  by   Section 
146  of  the  Code  of  Civil  Procedure,  whether 
tl^  decree  is  held  by  Fukeer  Chand  Khan 
00  his  own  account,  or,  as  alleged  by  the 
petitioner,  xii  secret  trust  for  Kasheessuree 
l^fiitt.    This  is  undoubtedly  the  course  to 
be  foUowed  in  this  case.     This  property,* 
heisg  a  debt  due  to  the  judgment-debtor, 
is  a  property  that  is  liable  to  be  attached 
and  sold  at  the  instance  of  the  judgment- 
creditors.    That  is  pointed  out  by  Section 
265  as  well  as  other  Sections  of  the  Code. 

Hobhoustj  y, — I  concur  with  my  learned 
colleague.  1  think  that,  when  the  allegation 
of  a  judgment-creditor  was  that  the  convey- 
ance of  Fukeer  Chand  was  not  a  bond-fide 
convepnce,  and  when  that  purported  to 
be  a  conveyance  of  property  specified  in 
Section  265  of  the  Civil  Procedure  Code, 
then,  under  Section  246  of  the  *  Act,  it 
•as  the  duly  of  the  Judge  to  enquire 
whether  Fukeer  Chand  was  or  was  not  in 
^d'fide  possession  of  the  property. 


The  8th  June  1867. 

Present : 

The  Hon'ble  W.  S.  Seton-Karr  and 

A.  G.  Macpherson,  Judges. 

Section  246,  Act  VIII.  of  1859. 

Case  No.  435  of  1866. 
^qular   Appeal  from    a    decision    passed 
h    the    Principal     Sudder     Ameen     of 
Bhaugulpore,   dated  the  20th    September 
1866. 

Mosamut  Imam  Bandee  fiegum  (Plaintiff), 

Appellant, 

versus 

Mirza^Mahomed  Tukee  Khan  and  others 
(Defendants),  Respondents, 


Messrs.  R.    V,  Doyne  and    C.  Gregory  for 

Appellant. 

Mr.  R,  E.  Twidale,  Moonshee  Ameer  Ali, 
and  Bdboos  Moh^idro  Lai  Shome  and 
Mohinee  Mohun  Roy  for  Respondents. 

Suit  laid  at  Rupees  30,227-1-9. 

When,  under  Section  246,  Act  VI 11.  of.  1859,  property 
which  has  been  attached  is  ordered  to  be  released,  the 
order  for  release  is  fliade  with  reference  merely  as  to  the 
particular  claimant  who  has  obtained  the  order.  The 
order  is  not  to  be  looked  on  as  a  general  decision  (of 
which  all  the  world  can  have  the  benefit)  that  the  pro- 
perty does  not  belong  to  the  judgment-debtor. 

Macpherson,  J. — The  appellant  before 
us  was  the  plaintiff  in  the  Court  below. 

The  plaintiff,  in  May  1856,  got  a  decree 
for  a  large  sum  of  money  ( of  which  upwards 
of  Rupees  30,000  are  still  unpaid)  against  one 
Fatima  Begum,  which  decree  was  finally 
affirmed  by  the  Sudder  Court  in  1859.  At 
that  time,  the  estates  which  are  the  subject 
of  this  suit  were  undoubtedly  the  property  of 
Fatima  Begum,  as  is  admitted  by  all  parties. 

The  plaintiff,  having  applied  for  execution 
of  her  decree,  got  an  order  for  attachment 
on  the  18th  of  May  186 1.  But  it  then 
appeared  that  Fatima  Begum  had,  subse- 
quently to  the  date  of  the  decree  of  the 
Sudder  Court,  executed  certain  documents 
purporting  to  convey  these  estates  to  the 
principal  respondents  in  this  appeal,  namely, 
Mussamuts  Mussitee  Khanum  and  Hosseinee 
Khanum.  These  documents  were  a  mo- 
kurruree  lease,  dated  the  23rd  of  January 
1 861,  granted  to  Mussitee,  in  consideration 
of  a  bonus  of  7,000  rupees,  and  of  a  rent 
reserved  of  6,000  rupees,  and  a  kubala  or  bill 
of  sale  three  days  later  in  date  (i,  e.,  dated  the 
36ih  of  January  1861),  whereby  Fatima 
professed  to  sell  and  transfer  to  Hosseinee 
all  her  remaining  rights  as  zemindar  for 
the  sum  of  Rupees  4,500. 

The  properly  having  been  attached, 
Mussitee  and  Hosseinee  claimed  it  under 
Section  346  of  Act  VIII.  of  1859,  and  got 
an  order  for  its  release. 

The  object  of  the  present  suit  is  to  obtain 
a  declaration  that  the  mokurruree  and  kubala 
were  merely  collusive  and  fraudulent  deeds, 
not  operating  as  real  or  valid  transfers  of 
the  estate  from  Fatima  to  Mussitee  or 
Hosseinee,  but  executed  solely  with  a  view 
of  preventing  the  estate  from  beiug  sold  ip 
execution  of  the  plaintiff's  decree.  And  the 
appellant  prays  that  the  property  may  be 
sold  in  satisfaction  of  her  decree. 

On  the  appeal  coming  on  for  hearing,  two 
sets  of  vakeels  appeared,  each  claiming  to 
represent  the  respondent  Hosseinee  Khanum. 
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.  Baboo  Mohendro  Lai  Shome  on  the  one 
hand,  and  Mr.  Twidale  on  the  other,  each 
claimed  to  represent  the  real  Hosseinee,  and 
Slated  that  there  werl,  in  fact,  two  women 
each  asserting  herself  to  be  the  Hosseinee 
who  is  a  •party  to  this  suit.  Under  the 
circumstances,  and  with  the  consent  of  Mr. 
Doyne,  the  Counsel  for  the  appellant,  we 
thought  it  best  to  allow  |joih  vakeels  to 
appear,  leaving  any  question  arising  between 
the  two  alleged  claimants  to  be  subsequently 
determined  as  might  appear  to  be  necessary. 
The  Lower  Court,  without  going  rnto  the 
merits  ot  the  case,  has  dismissed  the  suit  as 
barred  by  limitation.  The  Principal  Sudder 
Ameen  was  of  opinion  that  there  had  been 
an  adjudication  upon  the  claim  of  one 
Mussamut  Bolakun  under  Section  246  of 
Act  VIIL  of  1859,  and  that  the  present  suit 
was  barred,  not  having  been  brought  within 
one  year  from  the  date  of  that  adjudication. 
It  seems  to  us,  however,  that  the  suit  is  not 
so  barred,  and  that  thfe  Lower  Court  has 
wholly  misapprehended  the  object  and  effect 
of  Section  246,  and  of  the  various  proceed- 
ings which  have  led  him  to  the  conclusion 
that  this  suit  was  not  instituted  within  such 
time  as  the  law  allows. 

Upon  the  alleged  sale  to  Hosseinee, 
Mussamut  Bolakun  came  forward,  and 
claimed  the  right  of  pre-emption  as  against 
her.  The  right  not  being  admitted,  she 
instituted  a  suit  to  have  it  established,  and 
she  got  a  decree  in  her  favor  on  the  27th  of 
April  1863.  This  decree  was  subsequently 
reversed  by  the  High  Court  on  the  8th 
of  March  1 864,  on  the  ground  that  the  neces- 
sary preliminaries  had  not -been  complied  with. 
But,  before  its  reversal,  the  Lower  Court, 
having  the  decree  of  the  27th  April  1863 
before  it,  was  of  opinion  that  Mussamut 
Bolakun,  by  virtue  of  her  right  of  pre-emp- 
tion, was  entitled  to  an  order  in  her  favor  in 
proceedings  which  she  had  instituted  against 
the  plaintiff,  claiming  the  property  under 
Section  246 ;  and  the  Court,  accordingly, 
under  that  Section,  passed  an  order  (on 
Bolakun's  claim)  releasing  the  property  from 
attachment.  This  is  the  order  within  one 
year  of  which  (if  at  ail)  the  Lower  Court  is  of 
opinion  that  it  was  necessary  for  the  appel- 
Jant  to  stje  to  establish  her  right — an  opinion 
which  the  pleaders  for  the  respondents  have 
attempted  to  support  in  argument  before  us. 

But  it  is  not  the  object  of  the  present  suit 
to  establish  any  right  as  against  Bolakun ; 
nor  was  the  order  which  tbe  Lower  Court 
passed  on  Bolakun's  claim  under  Section 


246  an  order  which  in  any  way  released  the 
property  in  favor  of  Hosseinee  or  Mussitee ; 
and  of  that  order  these  latter  persons  can 
get  no  possible  benefit. 

When  a  claim  is  made  under  Section  246, 
and  the  property  which  has  been  attached  is 
ordered  to  be  released,  the  order  for  release 
is  merely  quoad  the  particular  claimant 
who  has  obtained  the  order.  The  order  is 
not  a  general  order  of  which  the  whole 
world  is  to  have  the  benefit;  it  is  not  an 
order  in  effect  that  the  property  cannot,  as 
against  persons  other  than  the  immediate 
claimant  who  has  got  the  order,  be  attached 
and  sold.  There  are,  no  doubt,  general 
words  in  beet  ion  246  as  to  the  Court  consi- 
dering it  proved  that  the  property  was  not 
the  property  of  the  judgment-debtor.  But 
those  words,  as  every  other  part  of  the 
Section,  must  be  read  with  reference  only  to 
the  claim  of  the  claimant  who  is  proceeding 
under  the  Section,  and  not  to  the  world  at 
large.  Were  it  otherwise,  the  Section 
»would  be  open  to  this  novel  and  highly  dan- 
gerous construction-^a  construction  opposed 
to  every  principle  on  which  are  based  the 
rules  which  regulate  the  right  of  parties  to 
demand  the  assistance  of  the  Civil  Courts — 
that  a  mere  volunteer,  having  and  claiminj? 
no  possible  interest  in  the  property,  might 
come  in  under  Section  246^  and  cause  pro- 
perty to  be  released  on  the  ground. that  it 
did  not  belong  to  the  judgment-debtor. 

Then,  it  was  contended  that  Hosseinee  has 
a  right  to  benefit  by  the  proceedings  in 
Bolakun's  claim,  because  there  is  privity 
between  her  and  Bolakun.  Where  the  pri- 
vity is,  we  are  at  a  loss  to  conceive.  Be- 
cause Hosseinee  said  she  had  bought  from 
Fatima,  Bolakun  claimed  a  right  of  pre- 
emption. This  right  Hosseinee  disputed, 
and  contested  to  the  utmost,  and  successfully. 
The  claim  of  Bolakun  was  at  all  times 
hostile  and  adverse  to  that  of  Hosseinee. 
There  never  was,  nor  could  have  been,  any 
privity  between  them.  Especially  now 
that  Bolakun's  claim  has  been  rejected  by 
the  High  Court,  and  the  right  of  pre- 
emption is  declared  never  to  have  existed  in 
her,  the  case  is  exactly,  so  far  as  any  question 
of  privity  is  concerned,  as  if  Bolakun's  name 
had  never  been  put  forward  or  heard  of. 

We  do  not  think  that  Bolakun's  claim  or 
any  of  the  proceedings  under  Section  246 
connected  therewith  affect  the  appellant's 
right  as  against  the  respondents  in  the  pre- 
sent suit,  in  any  way.  We,  therefore,  are  of 
opinion  that  the  suit  is  not  barred,  because 
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not  brought  within  one  year  from  the  date 
of  the  order  made  on  Bolakun's  claim. 
It  remains,  then,  to  deal  with  the  case  on  its 
merits. 

On  the  merits,  our  judgment  is  entirely 
in  favor  of  the  appellant.  We  have  gone 
carefully  through  all  the  evidence  on  the 
record*  (and  many  witnesses  were  examined 
on  both  sides) ;  and  we  are  of  opinion  that 
the  transfers  to  Mussitee  and  Hosseinee 
vere  purely  fictitious,  and  had  no  existence 
save  on  paper,  being  executed  solely  to  pre- 
sene  Fatima's  estate  from  her  creditors. 
The  mokurruree  and  the  sale  both  took  place 
after  the  plaintiff  had  obtained  her  decree. 
And  there  is  no  reason  why  these  transac- 
tions should  have  taken  place  at  Monghyr, 
and  not  at  Fatna,  unless  it  were  to  favor 
some  collusive  or  fraudulent  object.  Mussitee 
and  Hosseinee  are  both  of  them  dependants 
of  Fadma;  no  consideration  really  passed 
between  the  parties ;  it  is  not  shown  that 
•  cither  Mussitee  or  Hosseinee  possessed  any 
property  of  her  own,  such  as  would  have 
enabled  them  to  make  the  payments  which 
they  are  respectively  alleged  to  have  made  ; 
no  change  in  the  possession  or  in  the 
management  of  the  property  took  place 
Qpon  the  supposed  transfer  to  these  women, 
and  Fatima  remained  in  possession  up  to  the 
date  of  her  death.  Such  are  the  facts  of 
^  case  as  they  appear  to  us  upon  the 
eridcnce. 

The  case  for  the  appellant  is  amply  suffi- 
cient to  put  upon  the  respondents  the  onus 
of  proving  the  bona  fides  and  genuineness 
of  the  transactions  which  are  questioned ; 
ind  in  our  opinion  none  of  the  evidence  for 
the  respondents  is  at  all  satisfactory  or 
reliable. 

We  reverse  the  decree  of  the  Lower  Court, 
ttd  give  judgment  for  the  plaintiff — declar- 
ing that  neither  the  mokurruree  nor  the 
kabala  represents  a  real  bond  fide  transac- 
tion, and  that  they  are  invalid  and  in- 
tiperadve  as  against  the  plaintiff — declaring 
iiio  that  the  plaintiff  has  established  her 
nfht  10  have  the  property  sold  in  execution 
cl  her  decree. 

The  plaintiff  will  recover  the  costs  in- 
oirred  in  the  Court  below,  and  also  the  costs 
of  this  appeal  from  the  defendants  Mussitee 
Khanam,  Hosseinee  Khanum,  and  Mahomed 
Mirza.  The  defendants,  Mirza  Mahomed 
Tukee  Khan  and  Mirza  Tossudduck  Hossein 
Khan,  have  not  disputed  the  plaintiff's  right : 
^  will,  therefore,  have  to  bear  only  their 
0^  costs. 

voL  vni. 


The  8th  June  1867. 

Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  AV.,  Chief 
Justice,   and   the  Hon'ble  W.*  Markby, 
Judge, 

Appeal  (by  Guardian  of  Minor) — Money-decree 
•— Ezfecution  against  land. 

Case  No.  308  of  1855. 

Regular  Appeal  from  a  decision  passed  by 
(he  Principal  Sudder  Ameenof  Rajshahye^ 
dated  the  12th  June  iSjJ. 

Mr.  H.  G.  French,  Woolee  and  Woosee  of 
Miss  Louisa  French,  minor  (one  of  the 
JDefendants),  Appellant, 

versus 

Baranashee  Banerjee  (Plaintiff),  Respondent. 

Mr-s.  Stephenson,  formerly  Miss  French,  and 
Mr.  Stephenson,  her  husband,  Parties  on 
review  of  judgment. 

.      Mr,  A,  T,  T.  Peterson  for  Plaintiff, 

Respondent. 

Mr,  R.  V,  Doyne  for  Mr.  and  Mrs. 
Stephenson. 

No^one  for  Mr.  French,  Defendant, 
Appellant. 

A  guardian  ought  nut  to  be  allowed  to  appeal  for 
the  purpobc  of  protecting  himself  against  a  aecree  by 
making  the  property  of  his  minor  liable  under  the  de- 
cree in  ease  of  himself. 

Land  cannot  be  sold  in  satisfaction  of  a  money- 
decree. 

Peacock,  C,  J, — Having  granted  a  review 
in  this  case,  we  have  re-heard  the  appeal, 
Mrs.  Stephenson  (formerly  Miss  French)  and 
her  husband  having  been  now  duly  repre- 
sented.   Mr.  French  has  not  appeared. 

Baranashee  Banerjee,  who  claimed  as  the 
assignee  of  a  bond,  sued  Mr.  French  in  two 
capacities,  personally  and  as  guardian  of 
his  minor  daughter  Miss  French.  It  appears 
that  the  assignor  of  the  bond  had  sold  an 
estate  to  Mr.  French  as  guardian  of  his 
daughter  for  Rs.  26,000,  and  that  the  bond 
was  given  to  secure  Rs.  8,000,  part  of  the 
purchase-money  which  remained  unpaid. 

The  bond  rendered  Mr.  French  liable 
personally  to  pay  the  Rs.  8,000  and  interest, 
and  it  also  mortgaged  to  the  vendor,  the  « 
assignor  of  the  bond,  an  8-annas  share  of 
the  property  as  a  security  for  the  Rs.  8,000, 
the  remaining  portion  of  the  purchase- 
money. 

The  plaintiff  did  not  seek  by  the  suit  to 
render  the  mortgaged  property  liable  for 
the  debt. 
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Mr.  French  set  up  in  answer  to  the 
plaintiff's  claim  that  his  daughter  was  not 

*  personally  liable,  andi  that  he  alone  was  lia- 
ble, and  he  went  on  in  his  answer  to  state 
that  the  mortgage  of  the  8-annas  share  was 
not  binding  upon  Miss  French,  his  daughter 
and  ward,  who  was  a  minor. 

The  Principal  Sudder  Ameen  held  that 
the  daughter  was  not  liable,  and  gave  a 
decree  against  Mr.  French  personally.  Mr. 
French  then,  as  woolee  and  woosee  of  his 
daughter,  appealed  against  the  decision,  and 
contended  that  the  decree  ought  not  to  have 
been  given  against  him  personally,  but  that 
it  Qught  to  have  been  given  against  the 
8-annas  share  of  the  estate  which  had  been 
mortgaged. 

That  certainly  was  not  a  proper  ground 
of  appeal  on  behalf  of  Miss  French,  because 
it  was  directly  against  her  interest.  Her 
interest  was  that  her  estate  should  not  be 
charged.  The  Principal  Sudder  Ameen  had 
declared  that  she  was  not  liable,  and  that 
her  estate  was  not  liable.  Mr.  French's 
interest  was  that  the  estate  should  be  charg- 
ed, and  that  he  should  be  exonerated  from 
personal  liability.  He,  therefore,  was  not 
doing  his  duty  as  guardian  in  appealing  for 
the  purpose  of  protecting  himself  'against 
the  decree  by  getting  his  daughter  s  property 
charged ;  and  I  apprehend  that,  if  the  I 
daughter  had  been  properly  represented, 
the  order  of  the  Sudder  Court  upon  that 
appeal  would  have  been  simply  to  dismiss  it, 
firsty  because  the  grounds  of  appeal  were  in 
direct  opposition  to  the  answer  which  Mr. 
French  had  set  up  in  the  Lower  Court,  and, 
mxt,  because  it  was  contrary  to  the  interests 
of  the  daughter  for  whom  he  was  appearing 
as  guardian. 

The  plaintiflF  in  the  suit,  who  was  the  re- 
^ondent  in  the  case,  set  up  in  answer  to  the 
appeal  that  there  was  no  necessity  to  enter 
into  the  question  whether  the  estate  was 
liable.  He  says  in  para.  2  of  hi  §  answer 
to  the  grounds  of  appeal :  '•  As  the  ikrar 
**  purporting  bond  was  executed  and  made 
"over  by  Mr.  French,  the  decree  has 
"been  made  against  his  person  and  pro- 
"perty.  Such  being  the  case,  it  is  not 
"  necessary  to  hold  in  this  suit  any  inves- 

*  "tigatiftn  as  to  whether  the  putnee  tenure, 
"Ac,  m.,  the  rights  and  interests  of  the 
**  minor  aforesaid,  have  been  sold  or  not." 

In  para.  5  he  says :  "  My  claim  was 
"against  the  executor  of  the  document, 
"m.,  the  defendant  (Mr.  French),  and 
?**as  a  moiety  of  the  putnee  tenure  of  the 


"  said  minor,  viz.^  the  female  defendant, 
"was  mortgaged,  I  had  included  her  in 
"the  number  of  defendants,  a  detail  of 
"  which  is  set  forth  in  the  petition  of  plaint. 
"  Such  being  the  case,  it  was  just  aiid  pro- 
"  per  to  make  the  decree  against  the  defend- 
"  ant  (Mr.  French)  alone,  and  the  objection 
"urged  by  him  (the  defendant)  appears 
"  to  be  utterly  groundless." 

In  short,  the  plaintifE  contended  that  the 
decree  was  properly  given  against  Mr.  French 
alone,  and  that  Mr.  French's  contention 
that  the  decree  ought  to  have  been  against 
the  8-annas  share  of  the  estate  was  utterly 
groundless. 

It  has  been  shown  that  Mr.  French  was 
appealing  up)on  a  ground  wholly  at  variance 
with  his  written  statement,  and  contrary  to 
the  interests  of  his  daughter  for  whom  he 
appeared  as  guardian,  and  that  the  plsuntiff 
in  the  suit,  the  respondent,  was  contending 
that  the  decision  was  perfectly  right,  and 
that  there  was  no  ground  for  making  the 
estate  liable.  But  they  afterwards  represent- 
ed to  the  Court  that  an  agreement  had  heen 
come  to,  and  that  they  had  compromised  the 
matter.  The  Sudder  (Tourt  then  remarked 
as  follows  in  their  judgment  (S.  D.  A.  Re- 
ports, 1857,  page  33a). 

"  Mr.  French  has  appealed, and  his  pleader, 
"  after  submitting  some  pleas  and  objections 
"which  were  found  not  to  be  included  in 
"his  written  grounds  of  appeal,  confined 
"his  appeal  to  the  point  that,  as  the  debt 
"was  obviously  contracted  by  Mr.  French 
"for  the  purpose  of  a  putnee  exclusively 
"  intended  for '  the  use  and  benefit  of  his 
"  minor  daughter,  and  for  the  security  of 
"which  debt  the  half  share  of  the  putnee 
"was  specially  pledged,  the  decree  be  al- 
"  lowed  to  declare  the  liability  of  the  pro- 
"  perty  so  pledged  in  the  first  instance  ;  and 
"  the  decree-holder  be  permitted  to  proceed 
"  against  Mr.  French  only  for  such  balance 
"  of  the  decree  as  may  not  be  satisfied  by 
"the  sale  of  the  property  pledged.  As  the 
"pleader  on  the  other  side  signified  to  the 
"Court  that  he  should  be  satisfied  if  the 
"Lower  Court's  decree  be  to  this  extent 
"  amended,  it  is,  therefore,  ordered  that  the 
".amount  decreed  by  the  Principal  Sudder 
"  Ameen  be  confirmed."  "  But,"  the  Court 
went  on,  "with  reference  to  the  above  ar- 
"  rangement,  the  decree- holder  will  first  pro- 
"ceed  to  satisfy  the  decree  by  sale  of  the 
*'  property  pledged,  so  far  as  that  property 
"  may  be  liable  under  the  terms  ol  the  bond 
"executed   by   Mr.   French   as  woolee  and 
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"wdosee  for  his  daughter,  and  any  balance 
"Mill  remaining  will  then  be  levied  against 
"Mr.  French  unreservedly,  till  the  whole 
•'amoant  of  the  decree  be  realized.  Costs 
"on  the  appellant," 

Having  got  the  decree  so  far  modified,  the 
plaintiff  has  lately  proceeded  to  execute  it, 
and,  opon  an  appeal  from  the  decision  of  the 
Principal  Suuder  Araeen  who  was  executing 
it,^  a  Division  Bench  of  this  Court  {see  6 
Weekly  Reporter,  Miscellaneous  Rulings, 
page  18)  held  that  there  could  be  no  doubt  that 
the  S-annas  putnee  talook  Zillah  Sewal  was 
declared  liable  for  the  decree  of  the  Sudder 
Court  to  be  sold  for  the  realization  of  the 
amount  due  on  the  bond.  They  say  :  "  It 
was  not  only  made  liable  in  so  many  words, 
bmit  was  ordered  that  the  decree-holder  will 
first  proceed  to  satisfy  the  decree  by  the  sale' 
of  that  property." 

I  a^ee  with  the  Division  Bench  in  think- 
ing that  that  is  the  substance  of  the 
order  of  the  Sadder  Court,  viz,,  that  the  8- 
MMs  share  was  liable  to  be  sold,  and  that 
iM  plaintiff  should  proceed  against  that  8- 
aanas  share  before  he  should  proceed  against 
Mr.  French  personally.  The  Division  Bench, 
«ting  merely  as  a  Court  of  Appeal  in  execu- 
Qon  <rf  the  decree  of  the  Sudder  Court,  were 
wand  to  proceed  upon  the  decree  as  they 
tound  It,  and  they  were  bound,  in  executing  that 
Mcree,  to  declare  that  the  8.annas  share  was 
bable  to  be  sold  in  the  first  instance.  They 
*w  not  silting  to  review  the  decision  of 
a»e  budder  .Court,  and  they  had  no  power  to 
00  80  m  that  stage  of  the  proceedings.  But 
JJ«y  pointed  out  certain  objections,  and  said 
wat,  whether  those  objections  could  be  taken 
OQ  review,  they  were  not  called  upon  to 
Jeode,- but  that,  finding  that  the  decree  ren- 
oered  the  8-annas  share  liable  to  be  sold,  the 

»-a»nas  share  must  be  held   liable  in  exe- 
cation. 

The  case  was  then  brought  before  this 
vwm  upon  an  application  for  review  upon 
™f^^^l5^t'on  that  the  Sudder  Court  was 
^ong  m  holding  that  this  8-annas  share 
J^able  to  be  sold  in  executioo  of  the 
?^.  and  ordering  it  to  be  sold  in  the  first 
•"Stance. 


nor  do  I  understand  that  the  Sudder  Court 
did  so  decide  as  a  matter  of  legal  construe*^ 
lion.  They  merely  acted  upon  the  arrang^^ 
ment  and  compromise  between  Mr.  French 
and  the  respondent,  and  this  at  a  time  wheii 
the  daughter's  interests  were  in  •onflict  with 
those  of  her  guardian.  They  say  :  **  With 
"reference  to  the  above  arrangement,  the  de^ 
*'  cree-holder  will  first  proceed  to  satisfy  th^ 
"  decree  by  sale  of  the  property  pledged  so  far 
"  as  that  property  may  be  liable  under  th« 
"  terms  of  the  bond  executed  by  Mn  French 
"as  woolee  Sind.woosee  of  his  daughter,  and 
"any  balance  still  remaining  will  then  be 
"levied  from  Mr.  French  unreservedly,  till 
"the  whole  amount  of  the  decree  be  resil- 
"  ized." 

Mrs.  Stephenson  and  her  husband  now 
contend  that  it  was  an  error  on  the  part  of 
the  Sudder  Court  to  hold  that  a  compromise 
between  Mr.  French  and  the  plaintiff,  could 
affect  the  interests  of  his  minor  daughter;  and 
that,  if  the  Sudder  Court's  intention  had  been 
called  to  the  matter  by  a  guardian  properly 
looking  after  her  intereks,  instead  of  bv  a 
guardian  who  was  interested  in  having  her 
estate  made  liable  in  ease  of  himself,  the 
Sudder  Court  would  never  have  made  such 
an  order,  and  that  it  ought  to  be  set  aside  on 
review. 


I  thmk  It  perfecdy  clear  that,  when  the 
«oree  was  obtained  against  Mr.  French 
Jpon  his  answer  that  he  alone  was  person- 
J^y  hab  e,  and  ihat  neither  his  daughter  nor 
«|«^ewas  liable,  the  Sudder  Court  ought 
Tt^  hJlltf?!^*.^  S^"^^^'an  of  his  dau|h. 
&l*i  r  ^  ^  '*^^'  ^^^  ^-^^"as  share  was 
■^'«  u>  be  sold  in  execution  of  that  decree ; 


The  whole  of  the  parties  being  now 
before  us,  except  Mr.  French  who  has  been 
duly  summoned,  but  does  not  appear,  we  are 
of  opinion  that  the  Sudder  Court  ought  not 
to  have  acted  upon  the  compromise  between 
Mr.  French  and  the  plaintiff  to  the  prejudiov 
of  the  minor,  and  that  the  decree  ought  to 
have  stopped  at  the  word  "  confirmed." 

But  Mr.  Peterson  now  contends  on  the 
part  of  the  plaintiff,  respondent,  that  this 
property  was  liable  to  be  sold.  This  con- 
tention is  quite  at  variance  with  the  con- 
tention of  his  client  in  his  answer  to  the 
grounds  of  appeal.  The  decree  being  a 
mere  money-decree,  the  land  could  not  be 
sold  in  satisfaction  of  the  decree  against  Mr. 
French  to  the  prejudice  of  Mrs.  Stephenson, 
the  owner.  That  has  been  decided  In  a 
Full  Bench  case,  Gopeenath  Singh  versus 
Sheo  Sahoy  Singh,  i  Weekly  Reporter,  p. 
314.  It  is  only  in  consequence  <k  the  ex- 
press order  ma^e  by  the  Sadder  Court  in* 
appeal  that  the  land  could  be  sold. 

Whatever  may  be  the  rights  between  Mr. 
French  and  the  plaintiff  between  themsdves 
under  the  agreement  of  compromise,  we  are 
of  opinion  that  no  effect  can  properly  be 
given  to  it  in  an  appeal  from  the  decision 
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of  the  Principal  Sudder  Ameen,  and  that, 
upon  re-hearing  that  appeal  upon  review, 
which  we  are  now  doing,  we  cannot  order 
it  to  be  enforced  to  Ihe  prejudice  of  Mrs. 
Stephenson  by  modifying  the  decree  of  the 
Principal  Sudder  Ameen,  and  holding  that 
the  estate  shall  be  sold  in  execution  of  the 
decree  before  it  is  enforced  against  Mr. 
French. 

Upon  the  merits  of  the  appeal,  independ- 
ently of-  the  agreement  of  compromise,  we 
are  of  opinion  that  Mr.  French's  appeal 
ought  to  have  been  dismissed,  and  the  deci- 
sion of  the  Lower  Court  affirmed  upon  the 
ground  that  the  suit  was  not  brought  to 
render  the  estate  liable,  but  for  a  decree 
against  Mr.  French  personally;  second^  that 
Mr.  French's  ground  of  appeal  were  in  direct 
opposition  to  his  defence  in  the  Lower 
Court,  and  that  the  plaintiff  in  his  answer 
to  Mr.  French's  grounds  of  appeal  con- 
tended that  there  was  no  necessity  to  enter 
into  the  question  whether  the  land  was 
liable. 

Therefore,  we  think  that,  upon  this  re- 
hearing, the  judgment  and  decree  of  the 
Sudder  Court  must  be  modified  by  cancel- 
ling that  part  of  it  which  orders  that  the 
decree-holder  will  first  proceed  to  satisfy  the 
decree  by  sale  of  the  property  pledged,  so 
far  as  that  property  may  be  liable  under  the 
terms  of  the  bond  executed  by  Mr.  French 
as  woolee  and  woosee  of  his  daughter,  and 
that  any  balance  still  remaining  will  then 
be  levied  from  Mr.  French  unreservedly 
until  the  whole  amount  of  the  decree  be 
realized. 

The  Sudder  Court  awarded  "  costs 
against  the  appellant,"  which  shows  that 
they  did  not  consider  the  order  which  they 
made  as  to  the  sale  of  the  property  as  that 
which  Mr.  French  was  legally  entitled  to 
in  the  appeal,  and  that  it  was  merely  made 
to  give  effect  to  the  compromise. 

It  is  contended  by  the  plaintiff  that  Mr. 
French  has  alleged  in  his  grounds  of  appeal 
that  the  answer  set  up  for  him  in  the  Lower 
Court  was  not  set  up  by  him,  but  in  fraud 
of  him.  Even  if  that  was  the  case,  there 
16  no  proof  of  it,  and  the  plaintiff  cannot 
take  advantage  of  it  in  the  appeal. 
•  Sitting  here  as  a  Court  of  Appeal,  we  have 
only  to  see  whether  the  Lower  Court  was 
right  or  wrong  upon  the  materials  before  it. 
XVc  cannot  reverse  or  alter  the  decree  of  a 
Lower  Court  upon  the  ground  that  the  an- 
swer set  up  in  that  Court  was  set  up 
without  the  party's  knowledge  or  in  fraud  of 


him.  Such  a  fraud  might  form  a  ground 
for  a  suit  to  set  aside  the  judgment,  if  the 
plaintiff  was  a  party  to  it ;  but  it  clearly 
could  not  form  a  valid  ground  of  appeal. 

We  must  order  Mrs.  Stephenson  to  be 
restored  to  all  things  which  she  has  lost  by 
the  decree  of  the  Sudder  Court,  which  has 
been  set  aside.  We,  therefore,  order  that 
all  that  has  been  done  to  her  prejudK:e  in 
pursuance  of  that  part  of  the  decree  of  the 
late  Sudder  Court  which  ordered  the  8- 
annas  share  to  be  sold  be  set  aside,  and  that 
the  attachment  of  that  8- annas  share  be  with- 
drawn. We  think  it  unnecessary  to  inter- 
fere with  the  amount  of  costs  awarded  by 
the  late  Sudder  Court. 


The  loth  June  1867. 

,  Present : 

The  Honble.H.  V.  Bayley  and  J.  B.  Phear, 

Judges, 

Limitation — Foreigfn  Judgments. 

Case  No.  2993  of  i866. 

Special  Appeal  from  a  decision  passed  by 
Mr.  F.  L.  Beaufort,  Judge  of  the  24- 
Pergunnahs,  dated  the  I'jth  August 
1866,  affirming  a  decision  passed  by 
Baboo  Koylash  Chunder  Deb,  Principal 
Sudder  Ameen  of  that  District,  dated  the 
joth  December  186^, 

Heera  Monee  Dossia  (Defendant),  Appellant, 

versus 

Promothonath  Ghose  and  others  (Plaintiffs), 

Respondints, 

Baboo  Judoonath  Mookerj^e  for  Appellant. 

Baboo  Boykufttnath  Paul  for  Respondents. 

The  right  to  sue  on  a  foreign  judgment,  as  on  a  new 
cause  of  action,  accrues  on  the  day  when  the  foreign 
decree  was  made,  and  is  barred  in  all  Courts  to  which 
Act  XIV.  of  1859  applies,  at  the  expiration  of  6  yeare 
from  that  date. 

Phear,  J. — This  was  a  suit  brought  upon 
a  judgment  which  had  been  obtained  by  the 
plaintiff  in  the  French  Court  at  Chander-  ■ 
nagore.  It  was  admitted  by  the  plaintifiF  that ; 
the  date  of  the  French  judgment  was  more 
than  six  years  before  the  filing  of  his  plaint, 
and  the  defendant  urged  that  this  fact 
barred  the  suit.  The  Lower  Appellate  Court, 
while  holding  that  the  period  of  six  years 
was  the  lime  of  limitation  applicable  to  a 
suit  of  this  character,  still  held  that  this  suit 
was  not  barred,  because  it  considered  that 
the  cause  of  action  did  not  accrue  within  the 
cognizance  of  the  English  Court,  until  the 
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proceedings  in  execution  which  were  taken 
in  the  French  Court  proved  totally  or 
partially  infructuous,  and  this  event  seems  to 
have  occurred  within  the  six  years.  Against 
this  decision,  the  defendant  now  appeals 
specially. 

We  are  of  opinion  that  the  view  taken  by 
the  Lower  Appellate  Court  of  the  point  under 
appeal  is  erroneous.  It  seems  to  be  founded 
OD  the  supposition  that  the  proceedings  in 
the  second  Court  are  in  the  nature  of  pro- 
ceedings in  execution  of  the  decrea  of  the 
first  Court.  If  this  were  so,  no  doubt  it 
might  well  be  that  the  plaintiff  would  have 
no  right  to  bring  his  suit  in  the  second  Court, 
at  any  rate,  while  he  was  prosecuting  the 
execution-proceedings  in  the  first.  But  it 
appears  to  us  that  this  view  involves  a  com- 
plete misconception  of  the  real  cause  of 
suit.  To  use  the  words  of  Mr.  Baron  Parke 
(the  present  Lord  Wensleydale)  "the  prin- 
"cipJe on  which  the  action  is  founded  is  that, 
"where  a  Court  of  competent  jurisdiction  has 
"adjudicated  a  certain  sum  to  be  due  from 
''one  person  to  another,  a  legal  obligation 
"arises  to  pay  that  sum  on  which  an  action 
'*of  debt  to  enforce  the  judgment  may  be 
"maintained.  It  is  in  this  way  that  the 
*'jadgments  of  Foreign  and  Colonial  Courts 
"are  supported  and  enforced,  and  the  same 
"rale  applies  to  inferior  Courts  in  this 
"country,  and  applies  equally  whether  they 
^'be  Courts  of  record  or  not."  Williams 
wrnw  Jones,  13  M.  and  W.  628.  And  the 
High  Court,  on  its  original  side,  has  upon 
this  principle  frequently  entertained  suits 
brought  upon  judgments  of  the  Calcutta 
Small  Cause  Court.  The  only  ingredients 
necessary  to  the  cause  of  action  zxt,  first,  that 
the  obligation  to  pay  should  be  complete; 
tnd,  secondly,  that  that  obligation  should  not 
have  been  discharged.  With  regard  to  the 
first  of  these,  it  sometimes  happens  that,  by 
itason  of  the  nature  of  the  judgment  out 
ti  vhich  it  arises,  the  obligation  is  not 
finally  definite,  and,  if  so,  it  obviously  cannot 
be  made  the  ground  of  suit  in  another  Court. 
This  has  been  held  to  be  the  case  with  regard 
to  the  judgments  of  modern  County  Courts 
*m  England  (Berkely  versus  Elderkin,  i  E. 
ad  B.  805).  But  if  the  obligation  to  pay, 
which  is  imposed  by  the  judgment,  be  final 
«nd  definite,  the  fact  of  non-payment  must 
jendcr  the  cause  of  action  complete,  quite 
respective  of  any  proceedings  in  execution 
fef  the  purpose  of  obtaining  payment.  In 
^th,  the  judgment-creditor  is  not  bound  to 
take  any  such  proceedings  at  all  unless  he 
^^ses;  nis  right  against    the  judgment 


debtor  to  be  paid  his  judgment-debt 
stands  entirely  clear  of  them.  Therefore, 
his  title  to  come  into  another  Court  to 
enforce  that  by  suit  nfust  be  clear  of  them 
also,  and  must  date  from  the  day  upon  which 
judgment  was  finally  given.  ThC  only  way 
in  which  the  execution-proceedings  in  the 
original  Court  can  properly  become  matter  of 
consideration  in  the  Court,  where  the  action 
on  the  judgment  is  brought,  is  by  their  being 
introduced  on  the  part  of  the  defendant,  to 
show  that  the  plaintifE  has  been  paid  or  satis- 
fied (if  the  fact  be  so)  through  their  agency. 
And,  obviously,  the  dfect  of  them,  if  so  used, 
would  be,  not  to  prove  that  no  cause  of  action 
had  ever  arisen,  but,  on  the  contrary,  to  admit 
that  it  had,  in  order  at  the  same  time  that 
the  obligation  might  be  avoided  by  showing 
that  it  has  since  ceased.  In  short,  the  suc- 
cess of  the  measures  taken  to  obtain' execu- 
tion in  the  Court  of  original  judgment  may 
afford  a  good  foundation  for  a  plea  of  pay- 
ment in  an  action  on  the  judgment,  but  it 
can  in  no  way  affect  the  origin  of  the  right 
•of  action.  It  is  said  that,  in  this  view,  the 
plaintiff  may  in  the  end  obtain  two  judg- 
ment in  effects  for  the  recovery  of  the  same 
original  debt,  and  may  thus  simultaneously 
prosecute  two  sets  of  execution-proceedings, 
and  possibly  obtain  accumulated  payment. 
This  is  in  a  sense  true  ;  but  it  is  by  no  means 
specially  characteristic  of  this  one  class  of 
cases  alone.  It  happens,  whenever  a  mort- 
gagee brings  his  action  on  the  covenant'  to 
pay,  as  well  as  institutes  a  suit  to  foreclose, 
and  the  two  causes  of  suit  do  not  fall  within 
the  jurisdiction  of  the  same  Court ;  also, 
whenever  a  payee  under  a  bill  of  exchange 
sues  contemporaneously  the  drawer  and  en- 
dorser; and  again,  when  a  plaintiff  institutes 
in  two  jurisdictions  (say  foreign  and  home)' 
suits  on  one  cause  of  action,  cognizable  alike 
in  both  jurisdictions,  so  nearly  together  that 
judgment  and  satisfaction  in  one  cannot  be 
pleaded  as  a  bar  to  the  other.  It  would  not 
be  difficult,  moreover,  to  show  that  to  forbid, 
by  a  rule  of  law,  the  rising  of  a  right  to  sue 
in  any  of  the  cases  above  mentioned  and  the 
like  as  long  as  litigation  on  the  same  matter 
was  pending  elsewhere  would  lead  to  much 
mischief  and  denial  ot  justice.  The  proper 
remedy  against  abuse  of  the  power  to  in- 
stitute duplicate  or  quasi  duplicate  *suits  is 
to  be  sought  in  the  control  which  every 
Court  possesses  over  its  own  proceedings, 
especially  those  directed  to  obtain  execution. 
By  a  due  use  of  this  means,  it  is  in  practice 
easy  to  take  care  that  a  plaintiff  shall 
neither  obtain  payment  of  his  debt  twice 


34 


Civil 


THE    WEEKLY    REPORTIR.  RultngS.  [Vol.  Vllly 


over,    nor    even     vexatiously     harass     his 
adversary. 

There  seems  to  have  been  no  question 
raised  in  the  case  before  us  as  to  the  final  and 
definite  character  of  the  French  judgment, 
and  none  as  to  its  validity  or  binding  effect. 
Consequently,  in  our  opinion,  the  plaintiff's 
right  to  sue  on  that  judgment,  as  on  a  new 
cause  of  action,  accrued  on  the  day  when 
the  French  decree  was  made,  and  was  there- 
fore barred  in  all  Courts  to  which  Ad  XIV. 
of  1859  applies  at  the  expiration  of  six 
years  from  that  date.  «And  this  conclusion 
agrees  with  the  opinion  somewhat  incident- 
ally thi%wn  out  by  a  Division  Bench  of  this 
Court  in  the  case  of  Boloram  Gooy  and 
others  versus  Kami  nee  Dossee,  4  Weekly 
Reporter,  Civil  Rulings,  108. 

This  appeal  is  decreed,  and  the  suit  is 
dismissed  with  all  costs. 


The  icth  June  1867. 

Present  : 

The  Hon'ble  G.  Loch  and  C.  P.  Hobhouse, 

fudges. 

Limitation — M  ortgage. 

Case  No.  3055  of  1866. 

Special  Appeal  from  a  decision  passed  by 
Mr.  W.  Ainslie,  Judge  of  Paina^  dated 
the  2gth  August  1866,  reversing  a  deci- 
sion passed  by  Mouhie  Syud  Ali  Hyder, 
Sudder  A  meen  of  that  District,  dated  the 
i/^h  December  i86£. 

Nund  Coomar  Lai  and  others  (Plaintiffs), 

Appellants^ 

versus 

Shumboo  Singh  and  others  (Defendants), 

Respondents. 

Baboo  Poor  no  Chnnder  Shome  for 
Appellants. 

Moulvie  Syud  Murhumut  Hossein  for 
Respondents. 

Where  there  was  nothing  to  show  whether  the  family 
had  been  a  joint  or  a  divided  family,  and  where  the 
suit  was  not  a<;atnst  a  mortg^ag-ee,  but  before  the 
plaintiff  could  get  at  the  mortgajjee,  he  had  to  remove 
the  obstacle  presented  by  the  adverse  title  (based  on  a 
12  years'  usufructuary  adverse  possession)  of  the  daugh> 
ter-in-law  of  the  original  mortgagor— Hkld  that  the 
limitation  applicable  to  the  case  was  that  prescribed  by 
Clause  13,  Section  i,  A<5tXFV.  of  1859. 


Hobhouse^  J. — The  following  is  admittedly 
the  family-tree  of  the  present  two  principal 
disputants  : — 

Lala  Mohun  Lai,  the  founder, 


deceased,  leaving 


three  sons,  viz.  : — 


Dyal  Narain, 

deceased, 
leaving     an 
adopted  son. 


Ram  Lai, 
Plaintiff. 


Futteh  Chung, 

deceased,  leaving 

a  daughter-in-law, 

the  widow  of  his  son 

Neput  Sing,  viz. 


Chyet  Kooer, 
Defendant  No.  5. 


Sheo  Pershad, 
deceased,*leavfii|f 
a  son^  the  person 
adopted  by    DyaJ 

Narain,  vt>. 
I 


Ram  Lai, 
Plaintiff. 


Whether  this  family  was  a  joint  or  a  divid- 
ed family  is  not  before  us,  but  the  facts 
which  are  admitted  are  these,  m.,  that,  on 
the  7th  June  1844,  Futteh  Chung  gave  the 
property  in  dispute  in  zur-i-peshgee  to  4 
certain  persons,  viz.,  to  defendants,  Shum- 
bhoo,  Sook  Lall,  Johur,  and  Sumrun  Singh 
(Nos.  I  to  4) ;  that,  at  some  time  sabse- 
quent  to  this,  Sumrun  became  the  sole 
mortgagee  ;  that  the  term  of  the  mortgage 
was  for  nine  years,  or  until  the  year  1853  ; 
that  the  material  conditions  Of  the  mortgage 
were  :  firsts  that  the  mortgagee  was  to  have 
the  whole  usufruct ;  secondly,  that,  out  of  this, 
he  should  pay  Rupees  9-12  as  Government 
revenue,  and  Rupees  2-4  yearly  quit-rent  to 
the  mortgagor ;  and,  thirdly,  that,  if  the  mort- 
gagor did  not  purchase  the  equity  of  redemp- 
tion in  1853,  ^^^  mortgage  should  run  on;  that 
Futteh  Chung  died  on  the  27ih  Magh  1257 
(January  1850) ;  that,  up  to  the  lime  of  Futteh 
Chungs  death,  the  Government  revenue  of 
Rupees  9-12  and  the  quit-rent  of  Rupees  a-4 
were  paid  to  him ;  that,  from  and  after  Futteh 
Chung's  death  and  up  to  1853,  the  said 
revenue  and  quit-rent  were  paid  to  his 
daughter-in-law,  the  defendant  Chyet  Kooer; 
that  in  1853  this  Chyet  Kooer  purchased 
the  equity  of  redemption  of  the  mortgage 
of  1844  ;  that,  on  the  3rd  March  1853,  she 
executed  a  fresh  mortgage  in  the  joint 
names  of  the  defendants,  Sumrun,  and  a  new 
man,  Gudadhur  Singh ;  that  by  the  material 
condition  of  this  mortgage,  this  Chyet 
Kooer  was  to  receive  a  sum  of  Rupees  21 
per  annum  as  Government  revenue  and  quit- 
rent,  and  that  this  sum  she  did  receive  from 
the  date  of  mortgage  up  to  date  of  suit, 
1866,  the  mortgagees  holding  possession. 

Under  these  circumstances,  and  without 
any  sustained  allegation  of  mala  fides,  the 
plainiill,  Ram  Lall,  special  appellant,  sued 
to  purchase  the  equity  of  redemption  of  the 
mortgage  of  1844,  to  set  aside  the^  mortgage 
of   1853,   and  to  obtain  possession  of  the 

f 


•t»7.] 


Cwil 


THK   WKBKLY   RBP01tT£R. 


Rulings, 


35 


mortga^    property    as    heir    of    Futteh 
Chang. 

The  principal  defendant  Chyct  Kooer 
pleaded  12  years'  usufructuary  adverse  pos- 
session of  the  property  in  bar  of  plaintiff's 
claim,  and  the  Lower  Appellate  Court  held 
that  the  plea  was  good,  and  dismissed  the 
suit.  • 

The  only  question  before  us  is,  whether 
the  Ihnitation  applicable  to  this  case  is  that 
set  forth  in  Clause  15,  or  that  in  Clause  12, 
Section  i,  Act  XIV.  of  1859. 

If  the  suit  were  against  the  mortgagee 
Sumrun  Singh  solely,  there  couldAOt,  in  my 
judgment,  be  any  doubt  but  that  plaintiff 
could  claim  the  benefit  of  the  60  years'  limit- 
alion  prescribed  by  Clause  15. 

Bm  here,  before  the  plaintiff  can  get  at 
the  mortgagee,  he  has  to  remove  the  obstacle 
presented  by  Chyet  Kooer's  adverse  title. 

And  this  is  not  the  title  of  a  mere  trespass- 
er, who  fraudulently  and  secretly  has  been 
cinjiag  on  illicit  transactions  with  the 
mortgagee,  but  it  is  the  title  of  a  member 
of  the  family,  the  daughter-in-law  of  the 
original  mortgagor,  the  receiver  of  the  rents 
of  the  property,  and  the  payee  of  the  Go- 
vernment revenue  due  on  the  property  for 
a  period  of  some  16  years,  the  purchaser  of 
the  equity  of  redemption  in  1855,  and  the 
open  and  published  (the  mortgage-deed  of 
1853    was   registered)    fresh    mortgagor    in 

And,  if  plaintiff  had  any  title  at  all,  clearly 
to  my  mind  that  title  accrued  when  Futteh 
Chung  died  in  1850,  and  Chyet  Kooer's  re- 
ceipt of  the  quit  rents  from  that  year  up  to 
date  of  suit,  a  period  of  some  16  years,  is 
conclusive  evidence  of  a  real  possession  ad- 
^8c  to  the  plaintiff  for  a  period  of  more 
*han  12  years. 

In  this  view  of  the  case,  I  think  that  the 
Baiitalion  •  which  applies  is  that  to  be  found 
in  Clause  12,  and  I  would  uphold  (he  judg- 
ment of  th«  Lower  Appellate  Court,  and 
^■ouW  dismiss  this  special  appeal  with  costs 
»nd  interns  thereon. 

^^,  /. — I  concur. 


»• 


The  1 2th  June  1867. 

Present  : 

• 

The  Hon'ble  J.  P.  Norman  and  W.  S.  Seton- 

Karr,  Judges,        • 

Carriers  by  water — Damages— Leakage. 

Case  No.  391  of  1866. 

Regular  Appeal  from  a  decision  passtd  by 
Dr,  W.  H.  Clarke y  Recorder  of  Rangoon^ 
dated  the  26th  September  1866. 

The  British  India  Steam  Navigation  Com- 
pany, Limited  (Defendants),  Appellants^ 

versus 

Ibrahim  Moosum  (Plaintiff),  Respondent. 

Mr.  A.  T.  T,  Peterson  for  Appellants. 

Messrs.  R.  T.  A  Item  and  R.  E,  Twidale 
for  Respondent. 

Suit  laid  at  Rupees  8,591-1-6. 

PI  intiff  shipped  some  bales  of  cloth  from  Calcutta  to 
Rangroon  under  a  bill  of  lading  by  which  the  defendants 
were  bound  to  deliver,  "  accidents,  loss,  or  damag^e  from 
•  •  fire,  machinery,  boilers,  steam,  and  all  the 
accidents  of  the  sea,  rivers,  land-carriage,  and  steam 
navigation,  &c.,"  excepted.  On  the  Voyage,  one  of  the 
boilers  leaked,  and,  ste^m  and  water  escaping,  some  of 
the  bales  were  damaged. 

Held  that  the  damage  was  within  the  exceptions  in 
the  bill  of  lading,  and  therefore  that  the  defendants 
were  not  liable  to  make  good  the  loss. 

QuGBre. — Whether,  notwithstanding  the  exceptions  in 
the  bill  of  lading,  the  defendants  might  not  have  been 
made  liable  in  a  suit  on  the  implied  warranty  if  it  had 
been  proved  as  a  fact  that  the  boiler  was  not  reasonably 
fit  for  the  voyage. 

The  bill  of  lading  contained  a  provision  that  any 
claim  for  short  delivery  or  for  damage  done  to  goodfs 
should  be  maide  at  the  port  of  Calcutta,  and  not  else- 
where. He  LD  that  this  Clause  dki  not  affect  the  plaint- 
iff's right  of  suit  in  the  Court  at  Rangoon,  and  tnat,  if 
the  defendants  meant  to  object  that  no  claim  had  been 
made  in  Calcutta  before  the  commencement  of  the  suit, 
they  should  have  done  so  in  proper  time,  via.,  in  his 
written  statement.  An  objection  on  that  ground  taken 
for  the  first  time  at  the  hearing  of  the  appeal  was  dis- 
allowed. 

Seton-Karr,  J. — The  facts  out  of  which 
this  appeal  arises  are  in  the  main  not  de- 
nied or  contested,  and  may  be  set  out  as 
follows  : — 

The  plaintiff,  who  is  a  native  merchant 
residing  at  Rangoon,  shipped  by  his  agent 
at  Calcutta,  in  the  month  of  April  1866, 
certain  bales  of  piece-goods  on  the  steamer 
called  Rangoon,  belonging  to  the  defendants. 

On  the  voyage  from  Calcutta  to  Rangoon, 
one  of  the  boilers  of  the  said  steamer  leaked,  * 
and,  the  steam  and  water  escaping,  a  portion 
of  the  valuable  bales  shipped  by  the  plaintiff 
became  damaged  by  the  wet.  The  damage 
was  done  to  eight  bales  of  one  lot,  and  to  six 
bales  of  another.  The  former  were  left  by 
the  plaintiff  on  the  wharf  of  the  defendants; 
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the  latter  were  taken  by  the  plaintiff  to  his 
own  house  and  were  examined  there,  and 
found  to  be  wet  and  damaged. 

The  defendants  took  various  pleas  in  their 
written  statement,  the  chief  of  which  were 
that  they  were  protected  by  the  bill  of  lading, 
of  which  bill  special  mention  will  be  made 
hereafter,  and  that  they  were  not  liable  for 
the  full  amount  of  the  damage  as  valued  by 
the  plaintiff. 

The  Recorder  of  Rangoon  took  the  evi- 
dence of  the  Captain  and  the  Chief  Engineer 
of  the  steamer  Rangoon,  as  well  as  that  of 
other  persons  who  examined  and  valued 
the  damaged  goods ;  and  then,  in  an  elabo- 
rate judgment,  the  Lower  Court  gave  a 
decree  for  the  value  of  the  eight  packages 
left  on  the  defendant's  wharf  excepting  the  six 
bales  of  what  are  called  T  cloths,  inasmuch 
as  the  plaintiff  had  removed  the  same  to  his 
own  premises,  and  would  not  sell  them  as  he 
had  been  urged  and  advised  to  do. 

There  is  an  end,  therefore,  of  this  parti- 
cular part  of  the  claim.  But  the  appeal  has 
been  argued  by  Mr.  Peterson  for  the  Steam 
Company  and  against  the  decree  which 
awards  anything  to  the  plaintiff,  who,  on  the 
other  hand,  has  been  fully  represented  by 
Mr.  Allan. 

Mr.  Peterson,  waiving  all  other  points, 
takes  two  main  objections  to  the  decree :  yfrj/, 
that  the  Steam  Company  are  protected  by 
the  bill  of  lading ;  and,  secondly,  that,  even 
if  damages  are  decreed,  they  should  not  be 
decreed  at  the  full  value  of  the  bales  when 
not  damaged,  but  at  the  difference  between 
their  original  value  and  their  market-value 
when  deteriorated  or  damaged. 

The  exceptions  mentioned  in  the  bill  of 
lading  are,  the  act  of  God  and  the  Queen's 
enemies,  and  then  *'  accidents,  loss,  or  dam- 
"age  from  vermin,  barratry,  jettison, 
"collision,  fire,  machinery,  boilers,  steam, 
"  and  all  the  perils  and  accidents  of  the  sea, 
"rivers,  land-carriage,  and  steam-navigation 
"of  whatsoever  nature  and  kind  soever,  and 
"accidents,  loss,  or  damage  from  any  act, 
"neglect,  or  default  whatsoever  of  the  pilot- 
"  master  or  mariners,  or  other  servants  of  the 
^"  Company  in  navigating  the  ship  or  from  any 
*"  deviation."  The  plaintiff,  we  observe,  did  not 
insure  his  goods.  He  trusted  to  the  ship 
performing  her  voyage  in  safety,  and  he  knew 
that  he  ran  the  risk  of  his  consignment  being 
damaged  owing  to  any  of  the  contingencies 
contemplated  in  the  exceptions.  It  seems 
to  us  unquestionable  that  the  accident,  which 


did  really  happen  to  the  boiler,  and  by  which 
the  bales  were  injured,  was  really  contena- 
plated  and  covered  by  such  exceptions  in  the 
bill  of  lading  as  those  which  specify  "  acci- 
dents, loss,  and  damage  from  machinery, 
boilers,  and  steam ^'  and  "  all  the  perils, 
dangers,  and  accidents  of  j/^a/n-navigation 
of  whatsoever  nature  and  kind  soever."  • 

But  it  is  said,  on  the  other  hand,  that  the 
Recorder  fairly  gets  over  this  difficulty  by 
finding  the  defendants  guilty  of  crassa 
negligentia,  or  at  least  of  carelessness  in 
taking  no  steps  to  remove  the  goods  from 
the  bilge  water  to  the  higher  and  drier  part 
of  the  shipj  and  it  is  argued  that  the  prin- 
ciples enforoed  and  expounded  in  the  highest 
Courts  of  England  expressly  lay  it  down 
that  vessels  on  which  valuable  cargoes  are 
shipped  should  be  staunch,  tight,  strong, 
and  seaworthy ;  and  that  there  is  an  implied 
guarantee,  in  all  such  cases,  that  the  vessels 
are  fit  for  the  employment  for  which  they 
are  offered  to  the  public. 
»  In  a  case  like  the  present,  we  have  natu- 
rally referred  to  the  approved  doctrines  laid 
down  on  the  subject  by  English  Judges  and 
in  English  Law-books,  see  Maude  and 
Pollock  on  Merchant  Shipping,  Ed.  of  1861, 
page  44  ;  and  the  case  of  Lyon  versus  Mills, 
page  428,  Volume  V.  of  East's  Reports.  In 
this  case,  Lord  Ellenborough  clearly  laid  It 
down  that  a  carrier  by  water  contracting 
to  carry  goods  for  hire  impliedly  promises 
that  the  vessel  shall  be  tight  and  fit  for  the 
purpose,  and  that  he  is  answerable  for  the 
damage  arising  from  leaking. 

■  Now,  to  see  how  the  above  doctrines 
apply  to  the  facts  disclosed  by  the  evidence, 
it  appears  from  the  testimony  of  the  Captain 
and  Chief  Engineer  that  the  boilers  of  the 
steamer  had  been  in  use  for  about  five 
years  ;  that  on  a  previous  trip,  from  the  state 
of  the  same  boilers,  the  vessel  had  been  '*  in 
considerable  peril  between  Akyab  and  Cal- 
cutta," but  that,  in  consequence,  the  ship 
had  lain  up  for  two  months,  during  which 
time  the  boilers  had  been  overhauled  and 
repaired,  it  not  being,  apparently,  deemed 
necessary  to  fit  her  with  new  boilers,  which 
were  then  lying  ready  in  Calcutta. 

The  damage  arose,  on  the  trip  which  forms 
the  origin  of  the  case,  by  a  leak  in  the  port 
boiler  occurring  in  the  river  Hooghly,  some 
six  hours  after  the  vessel  had  left  Calcutta. 
The  Chief  Engineer  states,  further,  that  it 
took  him  two  hours  to  get  at  and  stop  the 
leak,  and  that  then  the  vessel  weftt  on  her 
course,  and  arrived  safely  at  Rangoon. 
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It  appears,  also,  that  the  vessel  was  re- 
gularly surveyed,  and  a  survey-certificate 
granted  on  the  aSth  of  April  1866,  or  just 
before  the  departure  of  the  vessel.  In  the 
certificate  the  condition  of  the  hull  and 
the  general  equipment  are  described  as 
"good,"  and  it  is  stated  that  the  boilers 
and  engines  will  be  good  for  "  six  months." 

We  may  be  justified  in  inferring  from  the 
leak  which  sprung  in  the  boilers,  only  six 
bows  after  the  engines  had  been  at  work, 
that  the  repairs  cannot  have  been  executed 
as  completely  and  effectively  as  they  ought 
to  have  been,  and  as  they  were  described 
in  tbe  survey-certificate  to  have  been;  but, 
on  tbe  other  hand,  it  is  undeniable  that  the 
leak  was  repaired  speedily,  that  the  vessel 
proceeded  on  her  journey,  and  that  she 
anived  at  Rangoon,  landed  her  cargo,  and 
ittnraed  to  Calcutta  without,  as  far  as  appears, 
vsf  farther  mishap  or  delay. 

This,  at  least,  is  what  we  may  fairly  infer 
from  the  state  of  things  disclosed  by  the 
record.  The  plaintiff,  though  in  his  plaint, 
he  charges  the  defendants  with  carrying 
the  goods  so  negligently  that  his  goods  were 
damaged,  has  adduced  no  evidence  to  show 
that  the  boilers  were  in  such  a  state  as  to  be 
dangerous,  or  that,  from  their  weak  and  in> 
secure  condition,  an  accident  was  literally 
inevitable.  He  might  have  shown  that  the 
rivets  would  not  stand  a  few  ordinary  days' 
vork,  or  that  the  plates  were  worn  to  a 
degree  of  thinness  incompatible  with  safety 
or  efficiency. 

All  that  we  are  warranted  in  affirming 
on  tbe  evidence  before  us  is  that,  in  spite 
of  tbe  repairs  executed  in  a  period  of  two 
nxmibs,  and  in  spite  of  a  survey  which  de- 
clared the  boilers  capable  of  lasting  for  six 
moQtbs,  a  leak  was  sprung  only  six  hours 
after  departure.  On  the  other  hand,  there 
is  the  fact  that  the  steamer,  after  a  brief 
delay  which  did  not  render  it  necessary  for 
her  to  put  back  to  the  port  of  departure,, 
did  proceed  on  her  voyage,  and  did  get  safe- 
ly to  her  port  of  destination.  There  is  thus 
iKxhing  to  show  that  the  Rangoon  was 
^  tight  and  seaworthy,  and  fit  to  navigate 
^  Bay  of  Bengal  at  the  commencement  of 
the  soQth-west  monsoon.  ' 

On  tbe  whole,  then,  we  cannot  think  that 
Jhe  doctrine  laid  down  by  Lord  Ellenborough 
J^Lyon  versus  Mills  applies  to  this  case. 
That  case  referred  to  a  lighter  by  which 
foods  were  carried  from  a  quay  at  Hull  to 
■ship  in  dock  there,  and  it  differs  material- 
ly bom  me  cise  of  a  steamer  navigating  the  I  while  at  sea 
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ocean.  Even  the  best  found  steamer,  and 
the  most  complete,  the  newest,  and  the  most 
finished  machinery,  may  get  out  of  order  by 
the  loss  of  a  bolt  or  a* rivet,  or  by  the  loosen- 
ing of  a  plate;  and  of  this  the  plaintifiF, 
when  he  shipped  his  goods,  and  received  the 
bill  of  lading,  admittedly  took  the  risk. 

In  this  view  the  decision  of  the  Recorder, 
making  the  defendants  liable  for  the  full 
value  of  the  eight  packages  left  on  the 
defendant's  wharf,  cannot  be  sustained.  It 
is  necessary  to  discuss  the  second  point 
raised  by  Mr.'  Peterson  as  to  the  defendants 
not  being  liable  for  the  full  value  of  the 
goods. 

In  our  view  as  to  the  effect  of  the  bill 
of  lading,  and  as  to  the  main  facts  either 
admitted  or  disclosed  by  the  evidence  as  to 
the  leak  and  the  completion  of  the  voyage 
in  safety,  the  defendants  are  not  liable. 

The  appeal  is  decreed,  and  the  decision 
of  the  Recorder  is  reversed,  and  the  suit  dis- 
missed with  all  costs. 

Norman,  J, — The  facts  of  this  case  are 
fully  stated  in  the  judgment  of  my  learned 
brother  Seton-Karr. 

The  points  in  the  case  are,  first,  whether 
the  damage  done  to  the.  goods  is  within 
the  exceptions  in  the  bill  of  lading.  My 
learned  brother  has  shown  that  such  is  the 
case,  and  I  need  add  nothing  to  what  he  has 
said  on  that  subject. 

The  second  point   is  whether,  apart  from 
the  accident  and  damage  from  the  boilers 
and  steam,  damage  has  been  caused  by  the 
negligence  of  the  defendants'  Captain  in  not 
taking  due  care  of  the  goods.     The  Recorder 
says  that  the  "defendants  have  been  guilty 
of  crassa  negligenlia,  or  at  last  of  want  of 
due  care  of  the  goods."     He  says : ''  They  do 
not  appear  to  have  taken  any  care  to  remove 
the  goods  after  the  explosion  had  occurred 
to  a  drier  part  of  the  ship."     He  adds  that 
"they   were   left  till  their  arrival  at   Ran- 
goon in  the  wash  of  a  bilge  which  Mr.  Grey 
describes  as  of  the  depth  of  three  inches." 
The  Recorder  seems  to  have  wholly  misun- 
derstood the  evidence  of  Mr.  Grey  (whom  he 
calls   Mr.  Craig).     Mr.  Grey  says  nothing 
whatever  as  to  the  depth  of  the  bilge  water. 
He  does  say:  **The  bilge  water,  if  it  get  in, 
must  wash  among  the  cargo."     He  does  not, 
nor  does  any  one,  say  that  he  or  any  one* 
else  was  aware  that  the  bilge  water  had  got 
to  the  cargo.    No  one  suggested,  much  less 
was  it  proved,  that  it  would  have  been  pro- 
per or  prudent  to  have  shifted  the  cargo 
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The  third  point  is  whether  the  defendants 
were  guilty  of  negligence  in  not  providing 
a  steamer  with  fit  and  proper  boilers,  sound, 
tight,  staunch,  strong,  ^nd  properly  fitted 
ior  the  vo)^ge.  The  Recorder  alludes  to  it 
^e  an  impfied  warranty ;  and  Mr.  Allan,  in 
arguing  the  case  for  the  respondent,. referred 
us  to  the  case  of  Lyon  versus  Mills,  5  East 
4a3,  -and  read  the  judgment  of  Lord  £Uen- 
boroogh  as  part  of  his  aigument. 

No  doubt,  as  a  general  rule,  Independent 
of  any  'contract,  it  'may  ^be  true  to  say  that 
a  carrter,  who  offers  to  carry  g4od«  »by  sea, 
widertaices  that  his  vessel  is  reasonably  fit 
for  the  purpose  for  which  he  offers  it.  It 
is  unnecessary  to  consider  how  far  a  right  of 
suit  for  a' breach  of  such  implied  obligation 
wOl^d  -be  affected  by  the  special  stipulations 
iti  -the  bill  of  lading  in  the  present  case. 
The  plaintiff  has  hot  brought  ^his  -suit  4Mi 
•Itiat  ground.  He  ^es  not  by  his  pla«nt  say 
that  ^e  defendants  undertook  Or  repre-. 
sented  that  the  boilers  of  the  Rangoon  'werei 


was  iiiot  meant  to  bar  suits  in  Courts  other 
than  those  at  Calcutta,  but  simply  to  pio- 
vide  that  claims  should. not  be  made  against 
agents  of  the  Con^pany.at  the  ouiports;  and 
that  it  was  not  intended  to  interfere  with 
the  remedies  of  the  claimant  to  enforoe 
his  claim  after  it  should  have  been  made. 

Mr.  Peteison  then  observed  that  it  was 
not  shown  that  any  claim  had  been  pre- 
ferred before  the  commencement  of  this  suit 
to  the  Company  in  Calcutta.  But  we 
i  thought  that,  the  point  not  having  been  takeo 
in  the  defendant's  wriUen  statement,  it.ought 
not  now  to  be  allowed,  because,  if  it  had 
been  taken  in  proper  time,  the  plaintiff 
would  have  had  an  opportunity  of  with- 
drawing the  present  suit,  and  bringiog  a 
fresh  one  after  making  a  claim  against  the 
Company  in  Calcutta. 


The  13th  June  1867. 
Present : 


ftesoii&bly  fit  for  the  voyage,  but- that,  in,  The  Hon^le  Sir  Barnes  Peacock, ^/^  C|^ 


^faet,  Ihey  were  not  so.  (This  was  the  form 
of  the  suit  in  Lyon  versus  MillsO  No 
issue' Was  raised  on  that  point.  The  defend- 
^ailts  ^^re  in  no  way  warned  that  they, 
•\^uld  ^be' called  on  to  answer  acharg&o^ 
seliding  to  sea  a  vessel  with  unsafe  boiiefs, 
or  they  might  have  called  Uhe  Government 
surveyors  and  workmen  who  repaired  the 
boiler  while  in  Calcutta. 

I'he  survey  and  certificate  are  apparently 
in*  the  usual  form,  and  there  seems  no  founda- 
tion 'for  the  observations  of  the  Recorder 
upon  them.  My  learned  brother  has  pointed 
oi)t  that  there  is  not  in  the  evidence,  as  the 
■<5ase  stands,  anything  which  ought  to 
Induce  us  to  say  *  that  the  boilers  were  not 
reasonably  sufficient  for  the  voyage  at  the 
time  when  the  Rangoon  left  Calcutta. 

The  fourth  point  is  this.  The  bill  of 
lading  contains  the  following  note:  "Any 
"  claim  for  short  delivery  of,  or  for  damage 
"  done  to,  goods,  and  all  other  claims  what- 
*'soever  to  be  made  at  the  port  of  Calcutta 
"**^and  at  no  other  port;  and  the  goods  are 
"shipped,  and  this  bill  of  lading  granted 
"subject  to  this  express  condition." 

It  appears  to  have  been  contended  for  the 
^-defendsbts  in  the  Court  below  that,  uruier 
^is,  provision,  no  suit  for  damage  could  be 
4»s6ilght'«i  the  Court  at  Rangoon. 

The  Recorder  disallowed  the  objection, 
^t  was  renewed  by  Mr.  Peterson  before  ns. 
We  intimated  our  opinion  that  the  Clause 


Justice,  and  the  Hon'ble  G.  Loch,  Judge 

Lost  record. 

Case  No.  333  of  1862. 

-Regular  Appeal  /r<fm  a  decision  passed  by 
the  Deputy  Collector  of  Durbangahy  in 
Ziliah  Tirhoot,  dated  the  ajrd  <t/  April 
1862. 

Bunwarry  Lall  (Defendant),  Appellani^ 

versus 

Mr.  James  Furlong,  General  Manager  of  the 
Raj  of  Durbangah  (Plaintiff),  Respondent, 

Baboo ' Dwarkanath  Milter  for  Appellant. 

Baboos  Kisken  Kishore  Ghose  and  Juggo- 
danund  Mookerjee  for  Respondent. 

Where  the  records  of  a  case  in  appeal  were  not  forth- 
coming, the  High  Court  ordered  the  return  of  whatever 
papers  had  been  sent  up,  together  with  such  papers  as 
the  parties  had  respectively  nled,  with  a  direction  to  the 
Lower  Court  to  summon  both  parties,  and  to  take  such 
further  evidence  as  either  of  them  might  think  fit.  to 
adduce  in  support  of  his  case,  and  to  return  such  evi- 
dence with  Its  own  opinran  for  final  disposal  by  the 
High  Court. 

Peacock,  C,  J. — Thk  plaint  and  written 
statement  have  been  sent  up  lately  to  this 
Court  from  the  Collectorate,  which  shows, 
either  that  the  record  never  came  to  this 
Court  originally,  or  that  it  has  been  sent 
back  to  the  Collectorate  by  mistake.  It 
seems  useless  to  delay  the  case  any  longer 
for  a  further  search.  Under  these  circum- 
stances, we  think  that  the  proper  order  will 
be  to  return  whatever  portions  of  the  record 
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kive  been'  sent  up  to  this  Court,  together 
wiib  sucb  papers  as  the  paities  have  re- 
jpectSrely-  filfcd  in-  ihis  Court,  with  a  direc- 
ifin  to  [tie  Cbllecior  10  saimnon  both  parii&s, 
ind  10  lake  suefr  further  eviifeoce  as  eiiRer 
of  tfaem  may  think  fit  to  adduce  in  support 
of  his  case,  and  to  return  such  evidence 
*tt  -his  opinion,  in  ordef  that  we  may 
fniDf  deal  with  the  case. 

Tlie  ease  will  be  retained  on  tfte  fite  of 
iKs  Ourt,  so  as  to  prevent  the  necessity  of 
eMer  party  having  to  appeal  again. 


TW  13th  Jwc  1867. 

Present  : 

The  Hen'We  L.  S.  Jackson  and  C.  P. 
Hobhonse,  yu^es. 


Mitaliamotu  Appeals  from  «n  order  passed 
iy'ht  Judge  of  J^orshida&ad,  doled  the' 
i^h  DecemUr  1866. 

Cue  Na  toi  of  1867. 
Syud  Showkut  Ali,  Appellaitl, 


Abmnd  Ali  and  others,  Respondenit. 

Baitot  IsJmr  Ckundtr  CkmekerbitUy  and 
Rath  Btkarf  Ghost  lot  Appelant. 

Hr.R.  T.  Allan  and  BoBoo  Oihoy   Churn 

Bote  for  Respondents. 

Case  No.  it6of  1867. 

Syud  Hcher  Alt  and  others.  Appellants, 

versus 
S)ad  StiowktK  Ali  and  others,  Responden/s. 

Mr.  R.  T.  Allan  and  Baboo  Oihoy  Churn 
Base  for  Appellants. 

Mr.  K.  E.  Timdalt  and  Baboos  Issur 
Chwuler  ChuckeThutly  and  Raih  Beharte 
'ih-n  for  Respondents. 

A'  dlni^lotlK  Mahomedan  Law,  deiccnduita  of  ■ 
F"''  eia»dl«tb*r'«  brother  are  entitled  to  rank 
■»^i:  t:-  luries,  and,  •■  luch,  are  preferable  heir* 
ta(Ti.,:   Killers. 

Jitkion,  J. — This  is  an  application  (or  a 
uniijcatc  to  collect  debts  due  to  the  estate 
*i  1  Mahnaedan  lady  named  Numeesoonissa. 
Tber.'  were  four  cl^ms  to  this  certificate 
l>«(jr<;  the  Zillab  Judge.  One  was  on  the 
pui  ^1  Stymlwt  Ali,  who  is  appellant  in  the 
Bn  mo.  loi,  and  who  alleges  himself  to  be 
\ 


the  lineal  male  descendant  of  Rowshun  AH, 
one    of  the   sons   of    Syud    Kassim   Alt,* 
„     ^  ,  thedeceaeedladyhav- 

at'Jr  '^=*^''*"*'  *""  ing^  been  through  her 
faner  Fuwund  Ali  the 
grand'-daughter  of  another  son  of  the  same 
Syud'  Kassim  All.  The  second  daim  to  this 
certilicate  was  on  tJie  part  of  Ahmed  AK, 
who  alleged'  himself  n>  be  a  lineal  deBcead-' 
ant    of    the    same    Rowshun    All    through 
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Panah  All,  an  alleged  son  of  his.  The  third 
was  on  the  part  of  several  persons  alleging 
themselves  to  be  also  descended  from  Rowshun 
Ali  through  their  father  and  grandfather 
Khyrat  Ali^  son  of  Jan  Ali,  another  alleged 
son.  The  fourth  claim,  and  that  preferred 
by  the  Zillah  Judge  to  the  others,  was  on 
behalf  of  two  minor  young  ladies  who  were 
daughters  of  the  daughter  of  the  deceased 
lady.  The  mother  of  these  minors  pre- 
deceased her  own  mother. 

Looking  at  the  whole  proceedings  and  the 
evidence  in  this  case,  we  think  we  are  en- 
titled to  take  it  as  having  been  conceded 
in  the  Court  below,  that  Showkut  Ali 
really  stood  in  the  relation  which  he  repre- 
sented himself  to  be  in  towards  the  deceased 
lady,  that  is  to  say,  that  he  was  the  great- 
great-grandson  of  the  deceased  lady's  pater- 
nal grandfather's  brother.  As  between  him 
and  the  minor  girls,  therefore,  the  question 
at  issue  is  whether,  according  to  Mahomedan 
Law,  he  or  they  are  entitled  to  succeed  in 
preference.  But  between  both  of  these 
claimants  and  the  two  other  sets  of  claimants, 
a  different  question,  which  is  a  question  of 
fact,  arises,  namely,  whether  the  two  an- 
cestors under  whom  they  claim,  named  re- 
spectively Jan  Ali  and  Panah  Ali,  were,  as 
they  are  alleged  to  have  been,  legitimate 
sons  of  the  common  ancestor  Rowshun 
Ali.. 

I  may  dispose,  first,  of  the  question  between 
Showkut  Ali  and  the  two  minors.  ^  The 
two  latter  are,  it  is  admitted,  in  the  category 
of  distant  relatives;  and  it  is  further  ad- 
mitted that,  if  Showkut  Ali  proves  himself 
to  be  within  the  class  who  are  called  in  the 
Mahomedan  Law  residuaries,  he  will  take 
in  preference  to  them.  From  the  authori- 
ties before  us,  there  would  be  really  no 
question  upon  this  point  if  it  were  not  for 
a  passage  in  Sir  William  Jones's  Translation 
of  the  ^*El  Serajjya^'  and  also  a  passage 
from  Sir  William  Macnaghten's  "Principles 
of  Mahomedan  Law."  Sir  William  Jones 
In  his  translation  of  the  ''Serajjya"  has  un- 
doubtedly a  passage  which  appears  to  ex- 
clude the  claim  of  Showkut  Ali.  It  is  the 
passage  in  which  he  speaks  of  the  "offspring 
"of  his  father  and  of  his  nearest  grand- 
•  "  father^  a  preference  being  given,  I  mean 
"a  preference  in  the  right  of  inheritance, 
"according  to  proximity  of  degree." 

Baboo  Issur  Chunder  Chuckerbutty,  the 
vakeel  for  Showkut  Ali,  has  shown  to  my 
mind  very  satisfactorily  out  of  the  two 
works  of  Mr.  Baillie  upon  Mahomedan  Law, 


that  is  to  say,  his  work  upon  Inheritance 
and  his  later  work  upon  Mahomedan  Law, 
that  this  is  a  mistranslation  on  the  part  of 
Sir  William  Tones,  and  that  the  word 
"nearest"  ought  not  to  precede  the  word 
"grandfather"  in  that  passage.  Sir  William 
Macnaghten  has  apparently  followed  Sir 
William  Jones,  and  I  am  bound  to  say  that 
it  appears  to  me,  on  looking  at  the  works 
of  the  different  authors,  that  there  can  be  no 
question  but  that  descendants  of  the  paternal 
grandfather's  brother  are  entitled  to  rank 
among  residuaries.  This  being  so,  it  neces- 
sarily follows  that  the  claim  of  Showkut  Ali 
is  preferable  to  that  of  the  two  young 
ladies. 

Then  comes  the  question  between  him 
and  the  descendants  of  Jan  All  on  the  one 
hand,  and  Panah  Ali  on  the  other.  For,  if 
the  descent  of  these  persons  from  Jan  Ali 
and  Panah  Ali  respectively  be  made  out, 
and  these  two  persons  are  legitimate  sons 
of.  Rowshun  Ali,  they,  in  their  turn,  are 
nearer  descendants  and  nearer  relations  of 
Numeezoonissa  than  Showkut  Ali,  and  would 
consequently  exclude  him.  We  must,  there* 
fore,  consider  wliether  Jan  Ali  and  Panah 
Ali  are  shown  to  have  been  legitimate  sons 
of  Rowshun  Ali  or  not.  Rowshun  Ali  ap- 
pears to  have  died  many  years  ago,  probably 
80  or  90  years  ago.  The  evidence,  there- 
fore, upon  this  point  is  necessarily  vague. 
Showkut  All's  opponents  place  their  princi- 
pal reliance  upon  an  answer  put  in  on  behalf 
of  Numeezoonissa  in  a  civil  suit  in  1852, 
and  a  genealogical  table  also  filed  in  the  same 
suit  on  the  part  of  that  lady  and  of  other 
defendants  in  the  suit.  In  that  answer  and 
that  genealogical  table  undoubtedly  the  state- 
ment appears  that  Rowshun  Ali  had  five 
sons.  If  it  were  quite  clear  that  this  state- 
ment had  been  voluntarily  made  by  the  lady, 
or  with  her  consent  and  knowledge,  and 
against  her  own  interest,  we  should  be  bound 
to  place  the  greatest  stress  upon  it.  Bat  I 
think  it  is  clearly  shown  by  the  evidence 
before  us  in  this  case  that,  before  the  time 
that  defence  and  that  genealogical  table  were 
put  in,  Ahmed  Ali  (who  is  one  of  the  claim- 
ants in  this  case,  and  who  claims  to  be  descend- 
ed from  Panah  Ali,  one  of  the  alleged  sons 
of  Rowshun  Ali)  had  come  into  the  family 
of  this  lady,  and  had  assumed  the  principal 
management  of  her  affairs.  She  being  a 
young  Mahomedan  lady,  a  purdah-nusheen^ 
and  a  person  in  the  position  of  Ahmed  Ali 
being  manager  of  her  affairs,  it  appears  to 
me  that  the  circumstance  of  tMs  answer 
having  been  filed  loses  a  very  great  deal  of 
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;    its  weight.    It  is  merely  a  piece  of  evidence, 

I    and  we  have  to  consider  whether  there  is  any 

other  evidence  of  a  contradictory  kind  which 

I    deprives  it  of  its  weight.     That  being  so,  I 

[   am  bound  to  say  that  there  seems  to  me  to 

i  be  a  good  deal  in  the  Judge's  observation 

[   that  these  parties,   if,  as  they  allege,  they 

I    were  legitimate  descendants  of  Rowshun  Ali, 

ittve  altogether  failed  to  show  satisfactorily 

Mr  it  is  that  they  are  not,  and  have  never 

been,  in  part  enjoyment  of  the  estate  which 

Rowshan    Ali    left.    The   alleged    gift    by 

Khyrat  Ali  of  part  of  this  property,  and  the 

alleged  tmst  in  the  hands  of  Numeezoonissa, 

;   mtu  to  me  to  be  insufficiently  made  out. 

I   Certainly,  the  evidence  is  not  of  that  precise 

I   or  satisfactory  character  which  would  enable 

me  to  pronounce  a  decision  different  to  that 

from  which   the   Judge   came    to   on   this 

point. 

I  think,  therefore,  we  can  do  no  better 
than  affirm,  excepting  upon  the  point  where 
his  order  was  clearly  wrong,  the  finding  of 
the  Zi]|ah  Judge.    The  Zillah  Judge  appears 
to  have  considered  that  the  claim  of  Show- 
kot  Ail  would  have  been  preferable  to  the 
claim  of  the  other  alleged  descendants  of 
Rowshnn  Ali,  but  that  Showkut  Ali's  own 
claim  was   inferior  to  that   of    the    grand- 
!  daughters.     But  as  I  have  shown  that,  under 
the  Mabomedan  Law,  Showkut  Ali  is  the 
preferable  heir  to  these  grand-daughters,  I 
I  think  we  are  bound  to  give  eflPect  to  the  re- 
mainder of  the  Judge's  decision,  and  to  de- 
cbre  Showkut  Ali  to  be  entitled  to  a  certifi- 
j  cate.    This,  of  course,  will  not  prevent  any  of 
I  the  other  claimants  from  bringing  any  suit 
I  vhich  they  may  be  advised  to  bring  to  es- 
I  tabhsh  their  rights. 

I  ought  to  mention  that,  on  behalf  of  these 
;  joung  ladies,  a  separate  claim,  independently 
I  of  their  claim  of  inheritance,  was  set  up  in 
I  ^  Jndge's  Court,  that  is  to  say,  a  claim  by 
reason  of  a  gift  made  by  the  deceased  lady 
:  before  her  death.  Upon  that  point,  the 
I  Zillah  Jadge  decided  against  the  minors. 

Baboo  Kishen  Kishore  Ghose,  on  behalf 

[  of  the  Court  of  Wards  (which  had   taken 

I  tbeir   affairs    into    its   hand)    preferred    an 

flbjeaion  to  the  Zillah  Judge's  decision  upon 

w  point ;  but,  upon  hearing  the  evidence  in 

respect  of  that  grant,  I  am  bound  to  say  that 

I   I  must  fully  concur  with  the  Zillah  Judge.     I 

think  that  the  grant  is  not  made  out,  and 

'bat  probably  it  was   resorted  to  to  bolster 

I   ^  an  infirm  tiile  by  inheritance. 

The  apneal  of  Showkut  Ali  will  be  deter- 
^^ntA  in  bis  favor,  and  that  of  Syud  Mohur 


Ali  and  others  will  be  dismissed  with  costs 
in  each  case. 

Hohhouse,  J, — I  ha?e  had  some  hesitation 
in  this  case;  but,  on  the  whole,  Ij:oncurwith 
my  learned  colleague ;  and  he  has  so  fully  set 
forth  the  facts  of  the  case,  and  my  own  view 
upon  it,  that  I  have  nothing  to  add  to  the 
judgment. 


The  14th  June  1867. 

Present: 

The  Hon'ble  L.  S.  Jackson  and 
C.  P.  Hobhouse,  Judges, 

Maintenance— Widow— Executiofl. 

Case  No.  130  of  1867. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Judge  of  Rungpore,  dated  the  i8th 
December  1^66,  affirming  an  order  pass- 
ed  by  the  Principal  *  Sudder  Ameen  of 
that  District^  dated  the  22nd  September 
1866. 

Hoymobutty  Debia  Chowdhrain  (Decree- 
holder),  Appellant, 

versus 

Koroona  Moyee  Debia  Chowdhrain  (Judg- 
ment debtor),  Respondent, 

Baboo  Mohinee  Mohun  Roy  for  Appellant. 

Mr,  R,  T,  Allan  for  Respondent. 

Arrears  of  maintenance  are  captable  of  beings  attached 
as  a  debt  due  to  a  widow  in  execution  of  a  decree  against 
her. 

Jackson,  J, — The  decision  of  the  Lower 
Appellate  Court  and  of  the  Principal  Suddcr 
Ameen  are  manifestly  erroneous. 

It  has  been  held  in  this  Court  on  several 
occasions  (one  being  in  the  case  to  be  found 
in  VI.  Weekly  Reporter,  page  64)  that, 
arrears 'due  of  maintenance  are  capable  of 
being  attached  as  a  debt  due  to  the  widow 
in  execution  of  a  decree  against  her. 

The  decision  appealed  against  will  be 
reversed  with  costs. 
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The  14th  June  1867. 

Present : 

The  Hon'We  L.  S  •Jackson  and  C.  P. 
^  Hobhouse,  Judges. 

Exectttibn — Mesne-profits. 

Case  No.  99  of  1 867. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Additional  Judge  of  Chittagong,  dated 
the  i$th  December  1866^  affirming  an  order 

'  passed  by  the  Principal  Sudder  Ameen  of 
that  District,  dated  the  24th  April  i8(i6. 

Shaikh  Mahomed  BusheerooUah  Chowdhry 
(Decree-holder),  Appellant, 

versus 

Hedaet  Ali  Chowdhry  and  another  (Judg- 
ment-debtors), Respondents. 

Baboon  Romesh  Cftunder  Mitter  and  Mohinee 
Mohun  Roy  for  Appellant. 

Mr.  R.  T.  Allan  for  Respondents. 

In  a  suit  ior  possession  and  wassilat,  the  first  Court  * 
avrafded  wassilat,  but  the  Lower  Appellate  Court,  con- 
sklertnfif  that  n6  evidence  had  been  given  by  the  plaint- 
iSL  of  tae  wassilat  which  he  was  entitled  to  recover, 
allowed  him  up  to  date  of  suit  only  the  amount  which 
\A  had  paid  as  Government  revenue  npon  his  mehal. 
Held  that  the  Court  executing  the  decree  was  not 
prevented  from  ascertaining  the  amount  of  wassilat 
which  had  accrued  between  the  date  of  decree  and  the 
date  6\  possesion. 

Jackson,  J. — In  this  case  no  one  appears 
for  the  respondent. 

It  appears  to  me,  after  hearing  the  vakeel 
for  the  appellant,  and  considering  the  deci- 
sion of  the  Court  below,  that  both  the  Lower 
Courts  are  mistaken. 

This  was  a  suit  for  possession  of  land 
with  wassilat.  Wassilat  had  been  awarded 
by  the  Court  of  first  instance;  but  the  Zillah 
Judge,  on  appeal,  considering  that  no  evi- 
dence had  been  given  by  the  plaintiff  of  the 
wassilat  which  he  was  entitled  to  recover, 
allowed  him  up  to  the  date  of  suit  only  the 
amount  which  he  had  paid  as  Government 
revenue  upon  the  mehal.  Without  consi- 
dering now  whether  that  was  a  proper  de- 
cree to  make  or  no,  I  may  observe  that  it 
appears  only  to  apply  to  the  stale  of  things 
previous  to  suit.  The  Judge's  objection 
could  not  possibly  apply  to  wassilat  accru- 
ing afte*r  the  suit,  because  in  respect  of  that 
plaintiff  could  not  be  expected  to,  in  fact 
could  not,  offer  evidence.  Section  1 1  of  Act 
XXIIl.  of  1861  provides  that  questions  re- 
garding the  amount  of  any  mesne-profits  or 
interest  which  may  be  payable  in  respect  of 
the  subject-matter  of  suit  between  the  date 


of  institution  of  suit  and*  execution  of  decree 
shall  be  determined  by  order  of  the  Court 
executing  the  decree.  Now,  this^  was  a  case 
in  which  the  Court  had  held  that  mesne-pro* 
fits  were  payable,  although,  for  want  of  evi* 
dence  at  the  trial;  it  had  thought  fit  to*  i^ 
strict  that  amount  up  to  the  commencement 
of  suit  to  a  certain  sum  named  which  fiad 
been  paid  as  Government  revenue.  ThttI 
would  not  prevent  the  Court  in  executing  iV 
from  ascertaining  what  the  amount  war 
which  had  accrued  between  the  date  of  rail 
and  execation  of  decree.  And,  in  faiet,  we 
see  under  the  terms  of  tte  \sn  thct  the 
Court  was  bound  to  ascertain  tliac  anRHHU. 
I  think,  therefore,  that  the  Court  exeti^ng 
this  decree  ought  to  ascertain  in  (he  vmA 
way  what  the  actual  amount  of  wassilat  has 
been  between  the  date  of  decree  and  the 
plaintiff  receiving  possession  of  the  estate. 

Generally  speaking,  the  plaintiff,  on  reco- 
vering his  decree,  ought  to  execute  fc,  znd 
take  possession  of  his  property.  On  this 
occasion,  it  appears  that  objections  were 
raised  by  the  jitdgment-debtor,  so  that  the 
plaintiff  wasr  impeded  in  taking  possession  of 
the  properly,  and  he,  therefore,  is  apparently 
not  to  blame.  I  think  the  order  must  be  set 
aside  with  costs. 

HobhousCy  J. — I  concur.  I  think  that^ 
on  the  remand,  the  Lower  Courts  must  ascer- 
tain the  amount  of  mesne-profits  from  the 
date  of  decree  up  to  the  date  of  possession, 
and  I  understand  that  to  be  the  effect  of  mj 
brother  Jackson's  judgment. 


The  14th  June  1867. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Endowment—- ETidence. 

Case  No.  431  of  1866. 

Regular  Appeal  from  a  decision  passed  hy 
Baboo  Mohendronath  Bose,  Officiating 
Principal  Sudder  Ameen  of  Hooghly^ 
dated  the  2$th  September  1866. 

Muddun  Lai  (Plaintiff),  Appellant, 

versus 

Sreemutty  Komul  Btbee  and  others 
(Defendants),  Respondents. 

Baboos  Onookool  Chunder  Moohgriee  and 
Dwarkanath  Mitter  for  AppeUaat. 
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^JMT  Unnoda  Pershad  Banerjee^  Hem 
Cfumder  Bcmerjeey  and  Kadernath  Chat- 
Urju  for  Respondent. 

Suit  laid  at  Rupiees  7,860. 

Doannentary  proof  \%  not  absolutely  necessary  to 
pitwe  an  endowment. 

The  mere  fact  of  the  proceeds  of  any  land  being  used 
for  the  support  of  an  idol  may  not  be  proof  that  those 
hods  formeid  an  endowment  for  the  purpose ;  but  where 
ttere  is  apparently  gfood  evidence  going  back  for  more 
thaa  bait  a  century  that  the  land  was  ^ven  for  the 
SttpDort  of  an  idol,  proof  that  from  that  time  the  pro- 
cecos  had  been  so  expended  would  be  strong  corrobo- 
ntioa. 

Glover,  J, — This  was  a  suit  by  the  plaint- 
iff, as  heir  of  Lalla  Dyal  Chunder,  to  suc- 
ceed lo  certain  endowed  property  heretofore 
in  tike  Laila's  possession  as  "  shevait/'  and 
iftcr  his  death  held  by  his  widow  Bolakee 
Kbee  in  a  similar  capacity  on  a  life-interest, 
ind  to  reverse  a  sale  of  the  said  property 
niadc  by  Bolakee  Bibeeto  the  ancestor  of 
tbe  defendants  Nos.  i  to  6. 

Bolakee  Bibee  died  in  1267  B.  S,  from 
iriiich  date  the  plaintiff's  cause  of  action 
accrued,  and  from  which  he  calculated  his 
daim  for  mesne-profits. 

The  defence  was  that  the  property  sought 
to  be  recovered  was  not  an  endowment  for 
tbe  support  of  idols,  but  ordinary  ancestral 
"lakhcraj "  belonging  to  the  estate  of  Dyal 
Chand,  and  as  such  sold  by  his  widow  in  pos- 
Kision  as  nearest  heir  on  account  of  urgent 
Kcessity,  such  as  the  Hindoo  Law  allows. 

The  defendant  further  pleaded  limitation, 
uid  that  the  subject-matter  of  the  suit  ought 
to  have  been  included  in  a  former  suit 
brought  by  tbe  plaintiff  as  reversioner  of  his 
grand-uncle's  estate. 

The  Principal  Sudder  Ameen  overruled 
the  objections  in  bar,  holding  that  the  plaint- 
iff sued  as  shevait  of  an  endowment,  and  not 
is  reversionary  heir  of  Dyal  Chand,  and 
decided  that  the  land  in  suit  was  not  endow- 
ed land ;  and  that,  as  the  plaintiff  sued  in 
bis  capacity  of  shevait,  bis  suit  brought  on 
that  ground  ought  to  be  dismissed.  To 
Mid  future  litigation,  however,  he  went 
'te  the  question  as  it  would  have  presented 
Mf,  had  the  plaintiff  come  into  Court  mere- 
ly as  a  reversioner,  and  held  that  there  was 
Foof  of  a  sufficient  necessity  on  the  part  of 
the  vidow  Bolakee  Bibee  to  sell,  and  that  the 
*qffcientatives  of  the  bond*fide  purchaser 
'far  vaioe  were  entitled  to  retain  possession. 

'^t  first  point  to  be  decided  in  appeal  is 
vhether  the  80  beegahs  of  land  in  suit  is 
"endowed"  land  or  not;  if  it  be,  no  aliena- 
"tion  for  aay  purpose  on  tbe  part  of  Bolakee 


Bibee  was  legal,  and  the  property  must  re- 
vert to  the  heir  as  shevait  of  the  endowment. 

If  not,  the  question ;wi  11  arise  as  to  whether 
the  plaintiff  would,  in  his  present  case,  be 
entitled  to  come  in  as  reversioner  he  having 
already  brought  a  suit  in  that  capacity 
to  recover  the  family-estates  in  which  it  is 
contended  he  ought  to  have  included  this 
property. 

And  then,  if  necessary,  will  have  to  be 
determined  the  question  of  legal  necessity 
to  sell. 

The  Principal  Sudder  Ameen  has  held 
that  endowments  not.  proved  to  be  bond  fide 
must  be  presumed  to  be  nominal,  and  that 
documentary  proof  is  necessary  to  prove  an 
endowment.  On  the  evidence  he  found  that 
there  was  no  such  proof. 

The  second  point,  which  refers,  we  sup- 
pose, to  a  specific  endowment  by  grant,  appears 
to  us  to  be  too  broadly  taken,  and  the  deci- 
sion quoted  by  the  Principal  Sudder  Ameen 
^  in  support  of  his  position  (Sudder  Dewanny 
Adawlut  Reports,  page  886,  2nd  September 
1852)  does  not  apply.  The  marginal  note 
in  that  case  does,  no  doubt,  lay  down  the  law 
that  endowments  can  only  be  proved  by 
documentary  evidence,  but  there  is  no  men- 
tion of  this  dictum  in  the  body  of  the  deci- 
sion, and  we  are  not  aware  of  any  ruling  of 
this  Court  which  makes  documentary  proof 
a  sine  qua  non.  In  the  great  majority  of 
cases,  it  would,  of  course,  be  looked  for,  but 
its  absence  would  not  necessarily  put  the 
party  suing  under  an  endowment  out  of 
Court. 

But,  although  no  specific  deed  of  endow- 
ment is  filed,  there  is  considerable  docu- 
mentary evidence  of  the  endowment  itself 
on  the  record,  and  the  Lower  Court  took  it 
into  consideration,  although,  for  reasons  given, 
it  thought  it  insufficient  to  prove  the  plaint- 
iff's case. 

After  going  carefully  through  it,  we  have 
come  to  a  different  conclusion,  and  that  for 
the  following  reasons. 

The  taidad  filed  by  the  plaintiff  is  dated 
1209  B.  S.  It  makes  special  mention  of 
the  land  now  in  suit  as  having  been  granted 
to  Dyal  Chand,  and  the  fact  is  not  cysputed. 
The  objection  taken  to  it  is  that  the  words 
used  do  not  show  the  land  to  have  been  an 
endowment,  but  only  "mahatran,"  which 
may  mean  rent-free  land  of  any  description, 
and  have  a  personal,  and  not  a  local  applica- 
tion. If  there  were  no  other  description  of 
I  the  land   than  the  word  "mahatran,''  the 
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objection  would  have  considerable  weight; 
but  in  the  descriptive  column  of  the  taidad, 
we  find  a  special  meviorandum  to  the  effect 
that  this  land  was  allotted  for  the  expenses 
of  the  wofship  of  an  Ishur  Thakoor  or  idol. 
Now,  it  can  hardly  be  supposed  that  Dyal 
Chand,  when  filing  this  taidad  iii  the  Collect- 
or's office,  would  have  called  this  land  an 
"endowment"  if  it  were  not  so,  the  state- 
ment being  clearly  against  his  interest, 
which  would  have  been  best  served  by  his 
having  the  land  registered .  as  his  own  an- 
cestral lakheraj,  over  which  he  could  exer- 
cise a  free  and  independent  control.  There 
is  no  reason  to  suppose,  and  there  is  certain- 
ly no  proof,  that  Dyal  Chand  was  at  the  time 
in  difficulties,  or  desirous  of  secreting  the 
property  from  its  creditors. 

We  do  not  say  that  the  mere  fact  of  the 
proceeds  of  any  land  being  used  for  the 
support  of  an  idol  is  proof  that  those  lands 
formed  an  endowment  for  the  purpose ;  but 
where  there  is  apparently  good  evidence 
going  back  for  more  than  half  a  century  tha! 
the  land  was  given  for  the  support  of  an 
Idol,  proof  that  from  that  time  the  proceeds 
had  been  so  expended  would  be  strong 
corroboration. 

To  continue.  In  the  resumption-pro- 
ceedings of  1 83 1,  the  lands  now  in  suit  were 
released  as  belonging  to  the  idol.  By  itself 
this  would  be  insufficient;  but,  taken  in 
connection  with  the  taidad,  it  appears  to 
us  sufficient  to  warrant  the  conclusion  that 
the  80  beegahs  were  from  very  early  times 
given  over  as  an  endowment ;  and,  if  that  be 
so,  no  amount  of  breach  of  trust  by  any 
subsequent  holder  could  alter  the  nature  of 
the  original  grant.  The  land  could  never 
be  taken  away  from  the  idol,  or  from  the  per- 
son having  authority  to  act  as  shevait.  There 
is  also  filed  the  copy  of  a  char  granted  by 
Mr.  Young  in  1786,  in  which  there  is  a 
recital  that  these  lands  were  endowed 
(according  to  the  statement  of  the  then 
owner,  attested  by  three  witnesses)  for  the 
service  of  the  idol,  and  had  been  so  ever 
since  the  year  1171  B.  S. 

Taking  all  these  together,  we  think  that 
the  plaintiff  has  sufficiently  proved  that  the 
land  was  originally  given  as  an  endowment, 
and  as  such  was  inalienable. 

And  that,  as  a  necessary  consequence,  the 
plaintiff,  who  is  admittedly  the  next  heir 
of  Dyal  Chand,  is  entitled  to  possession  as 
shevait. 


This  being  so,  there  is  no  necessity  for 
our  going  into  the  plaintiff *s  position  as 
reversioner,  nor  into  the  question  of  legal 
necessity. 

Under  the  circumstances,  however,  we 
give  the  appellant  wassilat  from  the  date  of 
suit  only. 

The  judgment  of  the  Lower  Court  is 
reversed  with  costs  in  proportion.' 


The  14th  June  1867. 

Present  : 

The  Hon'ble  W.  S.  Seton-Karr  and  A.  G. 
Macpherson,  Judges, 

Damages. 

Case  No.  350  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Dinagepore,  dated  the  1  rth 
December  1866,  reversing  a  decision  passed 
by  the  Sudder  Ameen  of  Maldah,  dated  the 
20th  August  1866. 

Parusnath  Shaha  and  others  (Plaintiffs), 

Appellants^ 

versus 

Brojo  Lai  Gossain  and  others  (Defendants), 

Respondents, 

Baboo  Toolsee  Dass  Seal  for  Appellants. 

Baboo  Mohinee  Mohun  Roy  for  Respond- 
ents. 

Where  a  cause  of  action  is  established,  the  plaintiff 
ts  entitled  to  some  damages.  His  claim  ought  not  to 
be  dismissed  altogether  by  the  Lower  Appellate  (>uftt 
because  the  first  Court  assessed  the  damages  at  tooj 
large  a  sum. 

Seton-Karr^  J, — ^In  this  case  the  Low< 
Appellate  Court  has  done  wrong  in  dismii 
ing    the    plaintiffs'    suit    altogether.       Thj 
Lower  Appellate  Court  is  of  opinion   thi 
the   plaintiffs   have  proved   their   cause 
action,  and  that  the  only  point  in  which  thj 
decision  of  the  Court  of  first  instance  \i\ 
wrong  was  that  it  assessed  the  damages 
too    large    a    sum.    The    cause  of   action 
having  been  established,  the  plaintiffs  arjj 
clearly  entitled  to  some  damages,   wheth< 
large  or  small.     The  Judge  must,  therefor< 
now  re-consider  the  case,  and   assess 
damages  at  such  amount  as  he  may  thii 
warranted  by  the  evidence. 

The  case  is  remanded  accordingly. 
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The  14th  June  1867. 

Preseni : 

m 

The  Hon'blc  W.  S.  Seton-Karr  and 
A-  G.  Macpherson,  fudges. 

Zemindaree  Dak— Pntneedar. 

Case  No.  344  of  1867. 

Spicial  Appeal  from  a  decision  passed  hy 
the  Ojffciaiing  Principal  Sudder  Ameen 
of  Rung  pore,  dated  the  6ih  December 
i866,  ajfirming  a  decision  passed  by  the 
Moonsiff  of  Budeakhally,  dated  the  joth 
May  1866, 

,      Rohinec  Kant  Roy  (Pl^ntiff),  Appellant, 

versus 

Tripoora  Soonduree  Dassia  and  others 
(Defendants),  Respondents. 
i 

Baboo  Romesh  Chunder  Mitter  for 
Appellant. 

B^hoos  Mohinee  Mohun  Roy  and  Mohesh 
Chunder  Chowdhry  for  Respondents. 

Tfce  Dfwisipo  in  a  potUh  that,  if  any  item  is  laid 
V»  tte  zunmdar  oyer  and  above  the  sudder  jumma, 
2.P«tiieedar  shail  bear  a  rateable  proportion  of  it, 
■«.  not  to  iwrludc  the  charjres  connected  with  the 
vauadtcee  oAk. 

Macphersou,  7.— In  this  case  we  are  of 
opinion  that,  although  the  pottah  contains  a 
gwiswn  that,  "  if  any  item  is  laid  upon  " 
wc  amindar  "  over  and  above  the  sudder 
jnnima,"  the  putoeedar  shall  bear  a  fatcable 
propwuon  of  it,  this  provision  does  not 
aclade  the  charges  connected  with  the 
«aiiKUrce  dak:  because  the  zemindaree 
^  ta   a   matter    unconnected    with    the 

I  wate  jumma  which  a  zemindar   has  to 

^  par. 

r  ^l!'^^^  '"  ^^^  decisions  of  two  differ- 

l  SJ^"^*^  ^*=^^'  •"  *«  cases  of  Rakhal 
*2r^*^<»wrjea  v.  Ranee  Shurno   Moyee, 

;  2?^^  ^  p.  100,  Vol.  VI,  Weekly  Re- 
pwr,  and  ^laroda  Soonduree  Debia   v. 

w2!l*  P**""   ^^'^*^'    P-    ^o,    Vol.   III., 
^^  Reporter,  Small  Cause  Court  Re- 

We,  dlcrefore,  dismiss  this  appeal  with 
^^"«  and  mtcrest. 

▼oL  VIII. 


if 


The  15th  June  1867. 

Present : 

The  Ilon'ble  Sir  BarnCs  Peacock.  A7,  Chief 
Justice,  and  the  Hon'ble  C.  P.  Hobhousc, 
fudges,  • 

Suit  against  uoinoorporated  or  unregistered 

Company. 

Reference  to  the  High  Court  by  Mr,  C.  D, 
Field,  Officiating  Judge  of  the  Principal 
Court  of  Small  Causes  of  Kishnaghur. 

Koylash  Chunder  Roy,  Plaintiff, 

versus 

Mr.  Edward  Ellis,  Manager  on  behalf  of 
the  Bengal  Indigo  Company  of  Khalbriia 
Factory,  Defendant. 

In  the  case  of  an  unincorporated  or  unregistered 
company,  the  plaintiff,  if  he  does  not  know  of  vthU 
persons  the  company  is  composed,  may  sue  the  company 
by  the  name  under  which  they  are  carrying  on  business, 
staling  m  his  plaint  his  inability  to  describe  them 
better. 

Case. — This  is  an  action  brought  by  one 
Koylash  Chunder  Roy  against  Mr.  Edward 
Ellis,  "  Manager  on  behalf  of  the  Bengal 
Indigo  Company  of  Khalbolia  Factory" 
in  this  district,  for  the  recovery  of  Rupees 
96,  for  work  and  labour  done  as  a  mook- 
tear.  The  summons  was  served  on  Mr. 
Ellis,  who  appeared  through  a  vakeel,  and 
pleaded  that  not  he,  but  the  factory,  was 
liable.  It  is  not  pretended  by  plaintiff  that 
Ellis  is  personally  liable,  and  the  debt  is  one 
on  all  hands  admitted  to  be  that  of  the 
Factory  or  Company. 

No  ceitiflcate  of  incorporation  under 
Section  1 8  of  the  "  Indian  Companies  Aft, 
1866,"  is  put  in  evidence,  nor  is  it  sought 
to  be  proved  in  any  way  that  the  Bengal 
Indigo  Company  has  been  registered  or  in- 
corporated  under  this  Aft  or  any  other  law. 
It  is,  in  fact,  admitted  in  a  petition  put  in 
by  plaintiff  that  no  such  incorporation  or 
registration  has  ever  taken  place.  Under 
ihese  circumstances,  I  do  not  see  how  the 
Bengal  Indigo  Company  can  sue  or  be  sued 
through  a  Manager,  Secretary,  or  other 
principal  officer. 

It  is  alleged  that  Mr.  Ellis  was  appointed 
Manager  by  a  deed  which  empowered  him 
to  sue  and  be  sued  on  behalf  of  the  partners, 
who  compose  the  so-called  Company  Whe-* 
iher  such  power  could  be  conferred  by  a 
deed,  it  is  not  necessary  to  enquire,  as  the 
deed  is  not  in  evidence  :  no  notice  to  pro- 
duce it  has  been  served  ;  no  secondary  evi- 
dence of  its  contents  is  offered  :  and  no 
ground  is  shown  for  admitting  such  second- 
ary evidence. 
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It 'is  contended  that,  Ellis  having  signed 
the  vakalutnamah  as  '^  Manager/'  this  is 
sufficient  evidence  to  entitle  plaintiff  to  a 
decree  against  the  so-called  Company. 
This  admission  would  certainly  be  good  evi- 
dence against  Ellis,  if  it  were  sought  to 
render  him  personally  liable  on  the  ground 
that  he  had  exceeded  his  power  or  for  any 
other  sufficient  reason;  but  it  is  no  proof 
as  against  the  partnership  of  Ellis's  author- 
ity to  sue  and  be  sued  on  their  behalf. 

I  have  said  above  that  it  is  not  sought  to 
make  Ellis  personally  liable;  and  the  case 
is,  therefore,  distinguishable  from  that  of  an 
agent  professedly  contracting  for  a  prin- 
cipaf  whose  name  is  not  disclosed  at  the 
time.  In  such  a  case  (at  least  under  English 
Law),  the  agent  might  be  made  personally 
liable  (Smith's  Mercantile  Law,  7th  Edition, 
page  163 ;  Stephen's  Lush's  Common  Law 
•  Practice,  page  52 ;  Smith's  Leading  Cases, 
5th  Edition,  Volume  1 1,  page  321 ;  Roscoe's 
Nisi  Prius,  nth  Edition,  ps^ges  308-9; 
Davis's  Practice  of  the  County  Courts,  page 
330;  see  also  Macpherson's  Civil  Procedure, 
page  127).  The  plaintiff  being  then  desir- 
ous to  obtain  a  decree  against  the  so-called 
Bengal  Indigo  Company,  and  this  Company 
not  having  been  registered  or  incorporated, 
I  think  the  names  of  the  members  of  the 
par(nership  must  be  given  in  the  plaint. 
Under  Section  26,  Ad  VIII.  of  1859,"  the 
name,  description,  and  place  of  abode  of  the 
defendant,  so  far  as  they  can  be  ascertained," 
are  some  of  the  particulars  which  should 
be  contained  in  the  plaint.  In  the  case  of 
Messrs,  Robert  Waison  and  Co,  versus 
Roop  Chand  Sircar  (Sutherland's  Small 
Cause  Court  Rulings,  page  38),  the  High 
Court  decided  that  an  unregistered  trading 
Company  must  disclose  the  names  of  the 
niembers  of  the  partnership  when  suing, 
and  this  decision  would  seem  equally  appli- 
cable where  such  a  Company  are  defendants. 
I  may  refer  to  case  No.  384  of  1863,  Mr. 
D.  R.  Tripp,  Manager  of  the  Bengal  In- 
digo Company,  Appellant,  versus  Nursingh 
Chunder  Mitter,  Respondent,  jrd  February 
1864  (Pa^e  7,  Miscellaneous  Rulings, 
Sutherland  s  Reports  for  February  1864),  to 
show  the  confusion  likely  to  result  from  a 
decree  being  passed  in  such  a  loose  manner 
^against  in  unincorporated  Company. 

At  the  first  hearing  of  the  case  in  default 
of  proof  that  Mr.  Ellis  had  power  to  sue 
and  be  sued  on  the  part  of  the  partnership, 
I  directed  the  plaint  to  be  amended,  and  al- 
loAved  time  for  doing  so.  The  plaintiff  now 
admits  that  the  Company  has  n^t  been  regis* 


tered,  and  is  unwilling  or  unable  to  insert 
the  names  of  the  members  of  the  partnership 
against  which,  under  the  name  of  the ''  Bengsd 
Indigo  Company,"  he  desires  a  decree. 

I,  therefore,  solicit  the  decision  of  the 
High  Court  on  the  following  ppint  :  ''Have 
I  correctly  ruled  under  the  circumstances 
that  the  names  of  the  partners  must  be  insert- 
ed in  the  plaint  ?" 

The  judgment  of  the  High  Court  was 
delivered  as/ollotvs  by — 

Peacock,  C,  J, — We  are  of  opinion  that  this 
suit  cannot  be  brought  against  Mr.  Edward 
Ellis  as  Manager  on  behalf  of  the  Bengal  In- 
digo Company  of  Khalbolia  Factory.  The 
proper  course  would  be  to  sue  the  individual 
members  of  the  Bengal  Indigo  Company  tn 
the  same  way  as  the  individual  members  of 
any  other  firm,  not  being  incorporated  or 
registered,  would  have  to  be  sued.  But  it 
appears  that  the  plaintiff  does  not  know  of 
what  persons  the  Bengal  Indigo  Company 
is  composed.  If  that  is  so,  we  are  of  opi- 
nion that  he  might  sue  the  Company  by  the 
name  of  "the  Bengal  Indigo  Company," 
the  name  under  which  they  are  carrying 
on  their  business,  and  contracted  with  him, 
if  at  all.  But  he  will  have  to  state  in  his 
plaint  that  he  is  unable  to  give  any  belter 
description  of  the  defendants  than  that, 
(^if^  AaVIIL  of  1859,  Section  26,  Clause  2.) 
The  suit  will  then  proceed  against  that 
Company,  and  any  property  belonging  to  the 
firm  will  be  liable  to  be  taken  in  execution  if 
a  decree  be  obtained. 

This  case  is  different  from  that  cited,  in 
which  it  was  held  that,  in  a  suit  by  Messrs. 
Watson  and  Co.,  the  names  of  the  individual 
members  miist  be  given,  inasmuch  as  in 
that  case  Messrs.  Watson  and  Co.  were  the 
plaintiffs,  and  could  not  be  ignorant  of  the 
names  of  the  members  of  their  own  firm. 


The  ijih  June  1867. 

Presetfrt : 

Thfi  Hon'ble  W.  S.  Seton-Karr  and 
A.  G.  Maq)herson,  Judges, 

Valuation  of  suit 

Case  No.  332  of  1867, 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Bhaugulpore,  dated  the  iSlh 
February  i86t,  reversing  a  decision  passed 
by  the  Moonsik  of  that  District,  *dcUed  the 
30th  July  rSo6, 
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Shaikh  Mazbar  Ali  (one  of  the  Defendants), 

Apptllanl^ 

versus 

Mttssamnt  Basoo  (PlaintifF)  and  others 
(Defendants),  Respondents. 

Me^rs.  R.  E.  Twidale  and  C.  Gregory 
for  Appellant. 

Bahoo  Dahendro  Narain  Bose  for 
Respondents. 

Hat  the  hearioff  of  a  suit  it  proves  to  be  undervalu- 
ed, and  if  the  Q>urt  would  not  have  jurisdiction  to 
ntertain  it  if  properly  valued,  the  suit  ought  to  be 
nsnissed* 

It  is  only  at  the  time  of  presentation  of  the  plaint 
tbt  the  plaintiff  in  a  suit,  which  has  been  brought  in  a 
Cont  in  which,  with  reference  to  its  proper  valuation, 
it  ihoold  not  have  been  brought,  can  claim  the  benefit 
of  Sections  30,  31,  and  32  of  the  Code  of  Civil  Procedure. 

Mcpherson,  J. — When  this  suit  first  came 
OD  for  hearing  in  the  Moonsiff's  Court,  the 
defendants  took  the  objection  that  the  suit 
was  undervalued.  The  Moonsiff,  on  invesii- 
KaiioQ,  found  that  this  was  so,  and  that,  ac- 
cording to  the  proper  value,  the  claim  was  not 
Ofiiizable  by  him  at  all.  But  he  gave  the 
pbhttif!  three  days  within  which  to  put  in  an 
additional  stamp  of  Rupees  84  ;  upon  which 
stunp  being  put  in,  the  Moonsiff  apparently 
uuended  to  return  the  plaint  in  order  that  it 
Bight  be  again  presented  in  the  proper  Court. 
The  plaintiff  failed  to  file  the  additional 
*UDp,aDd  thereupon  the'Moonsif!  dismissed 
her  Sttit  with  costs. 

Tbe  plaintiff  appealed  from  this  decree, 

ttd  contended  that  the  suit  was  not  under- 

wlued.  The  Principal  S udder  Ameen  agreed 

vith  the  Moonsiff  in  thinking  that  the  suit 

^  undervalued,  and  that  the  proper  value 

vtt  snch  that  the  suit  would  not  lie  at  all 

in  the    Moonsiff's .  Court,     although     he 

did  not  quite  agree  with  the  Moonsiff  as 

to  \he  details  of  the  calculation  by  which 

tile  real  value  of  the  claim  was  to  be  ascer- 

^ned.    But  the  Principal  Sudder  Ameen 

considered  that  the  Lower  Court  ought  to 

fcivc  allowed   the   plaintiff  a  longer  tfrne 

^  it  did,  wherein  to  file  the  additional 

"^P.  aijjl  accordingly  reversed  the  decree 

'*"*  had  been  passed,  and  remanded  the 


case  to .  the  Moonsiff  that  he  might  allow 
the  plaintiff  a  week's  time  to  enable  her  to 
file  the  necessary  stamps  and  might  then 
make  such  orders  as*  he  deemed  proper, 
each  party  paying  their  own  co^ts  of  the 
appeal.  * 

The  defendants  are  the  appellants  before 
us.  lliey  seek  to  set  aside  the  order  of  the 
Lower  Appellate  Court,  and  to  revive  that 
passed  by  the  Moonsiff,  on  the  ground  that 
the  order  of  the  Principal  Sudder  Ameen  is 
not  warranted  by  the  Code  of  Civil  Proce- 
dure, and  therefore  is  one  which  he  had  no 
power  to  make. 

We  think  that  the  order  of  the  Lower 
Appellate  Court  is  wrong,  and  that  the  decree 
of  the  Moonsiff  was  right. 

■  • 

The  question  as  to  the  valuation  di'd  not 
arise  upon  the  face  of  the  plaint.  It,  there- 
fore, was  not  raised  at  the  time  of  filing  the 
plaint,-  nor  until  the  first  hearing  which 
came  on  in  due  course  upon  the  return  of 
the  summons.  Consequently,  the  provisions 
of  Sections  30,  3r,  and  32  of  Act  VIIL  of 
1859,  all  of  which  are  Sections  relating  to 
the  first  presenting  and  filing  of  the  plaint, 
do  not  apply  to  the  present  case  at  all.  And 
the  Moonsiff,  finding  at  the  hearing  that  he 
had  no  jurisdiction,  on  account  of  the  real 
value  of  the  claim,  ought,  in  strictness,  as  it 
seems  to  us,  to  have  at  once  dismissed  the 
suit,  on  the  ground  that  he  had  no  jurisdiction 
to  entertain  it.  But  the  Moonsiff,  not  in  the 
first  instance  adopting  this  course,  followed 
the  directions,  or  rather  the  spirit  of  Section 
31  of  Act  VIIL  of  1859,  and  gave  the 
plaintiff  an  opportunity  of  correcting  her 
error.  Of  this  opportunity  the  plaintiff  did 
not  avail  herself,  and  the  Moonsiff  then 
dismissed  the  suit.  Under  the  circumstances, 
we  are  at  a  loss  to  conceive  what  other 
decree  the  Moonsiff  could  have  made.  The 
Lower  Appellate  Court  has  reversed  the 
decree  on  the  ground  chiefly  that  the  Moon- 
siff should  have  given  the  plaintiff  a  longer 
time  wherein  to  file  the  additional  stamp. 
But  the  proper  decree  for  the  Moonsiff  to 
have  made  in  the  first  instance  was  a  simple 
decree  dismissing  the  suit  without  any  fur- 
ther provision  or  order  as  to  filing  an  addi- 
tional stamp.  And  the  first  order  of  the 
Moonsiff  giving  the  plaintiff  tim9  to  file« 
an  additional  stamp,  and  the  order  of  the 
Principal  Sudder  Ameen,  are  alike  not  war- 
ranted by  the  Code  of  Civil  Procedure,  and 
are  illegal. 

The  rules  as  to  the  valuation  of  .suits  are 
in    themJtelves   sufficiently  -simple,   and,   if 
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parties  chose  to  neglect  those  rules,  they  do 
80  at  their  own  risk.  If  there  is  any  doubt 
as  to  what  is  the  proper  value  to  be  put  upon 
a  claim,  the  opinion  df  the  Court  can  always 
be  taken,  and  ought  always  to  be  taken, 
upon  the  ^oint  at  the  time  that  the  plaint  is 
presented.  And  it  is  at  the  time  of  pre- 
sentation of  the  plaint — and  not  afterwards 
when  the  case  comes  on  for  hearing  upon  the 
return  of  the  summons  and  after  the  appear- 
ance of  the  defendant — that  the  plaintiff  in 
a  suit,  which  has  been  brought  in  a  Court 
in  which,  with  reference  to  its  proper 
valuation,  it  should  not  have  been  brought, 
can  claim  the  benefit  of  those  Sections  of 
the  Civil  Procedure  Code  which  bear  upon 
the  question  of  valuation.  In  the  present 
instance,  the  plaintiff  not  only  did  not  avail 
herself  of  the  opportunity  of  putting  in  a 
Siufiicient  stamp  which  the  Moonsiff  gave  her, 
but  in  appeal  contested  the  declaration  that 
she  had  undervalued  her  suit.  She,  in 
fact,  elected  to  stand  or  fall  by  the  decision 
as  to  whether  her  valuation  was  right  or 
not.  The  decision  of  both  Courts  is  against 
her;  and  we  fail  to  see  that  the  case  is  one 
in  which  the  application  of  the  strict  law 
can  be  said  to  work  any  appearance  even 
of  hardship. 

The  decision  of  the  Lower  Appellate 
Court  is  reversed ;  the  order  of  the  Moon- 
siff's  Court,  dismissing  the  plaintiff's  suit,  is 
affirmed;  and  the  plaintiff  (respondent)  will 
pay  the  whole  costs  of  the  suit  both  in  this 
and  the  Lower  Courts. 


The  15th  June  1867. 

Present : 

The  Hon'ble  L.  S.  Jackson,  Judge, 

Appeal  to  Privy  Council— Forma  Pauperis— 
Stamp-duty— Security— Costs. 

Jo.vad  Ali  and  another.  Appellants  to 

England. 

An  application  to  appeal  to  the  Privy  Council  in 
fornid  pauperis  may  be  made  to  the  High  Court  on 
unstamped  paper,  and  accompanied  by  a  certificate  of 
Counsel  that  there  is  a  reasonable- ground  of  appeal; 
the  usual  security  for  costs  being  given,  and  the  costs 
of  translation  deposited. 

Deputy  Registrar,— kccoKni^Q  to  the 
resolution  of  the  late  Sudder  Court  of  the 
15th  of  April  1831,  "No  pauper  appeal  to 


(( 
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*'  Her  Majesty  in  Council  can  be  admitted 
*'  unless  the  appellant  give  security  to  th^sa- 
"  tisf action  of  the  Court,  for  the  payment  of  all 
"such  costs  as  the  Court  may  think  liable 
"  to  be  incurred  by  the  appeal,  as  well  as 
"  for  the  performance  of  such  orders  or  jadg- 
"  ment  as  Her  Majesty,  her  heirs,  or  success- 
"  ors  may  think  fit  to  make  thereupon. . 

No  security  for  costs,  &c.,  having  been 
filed  with  this  application  to  be  allowed  to 
appeal  to  Her  Majesty  in  Council  in  Jormd 
pauperis,  this  application  might  have  been 
returned  to  the  applicant,  were  there  not 
some  reason  to  doubt  whether  the  practice 
based  upon  the  above  rule  is  not  out  of  dale. 
Regulation  XXVIII.  of  1814,  which  proba- 
bly gave  sanction  to  it,  having  been  repealed 
by  Act  X.  of  1 86 1,  and  there  being,  besides, 
rulings  of  Her  Majesty's  Privy  Council  of 
dates  subsequent  to  the  rule,  and  which  are 
adverse  to  it. 

In  the  case  reported  at  page  114  of 
Volume  IV.  of  Moore's  Indian  Appeals,  it 
appears  to  have  been  held  (jsee  marginal  note) 
that,  "  althoagh  the  Courts  in  India  admit 
"  a  party  to  appeal  to  England  in  /ormd 
"  pauperis^  yet  the  appellant  ought  to  make 
"  special  application  to  the  Queen  in  Council 

to  prosecute  such  appeal  in  /ormd  pau- 
peris" 

And  from  a  more  recent  ruling  in  Moore's 
Indian  Appeals,  Volume  X.,  page  533,  quot- 
ed by  Mr.  Macpherson  in  his  '*  Practice  in 
the  Judicial  Committee  of  the  Privy  Coun- 
cil/' page  220,  it  would  appear  that  Her 
Majesty's  Privy  Council  has  allowed  an 
appeal  in  /ormd  pauperis  on  the  application 
of  the  appellant,  setting  forth  the  facts  of 
his  case,  and  praying  for  leave  so  to  appeal, 
and  has  dispensed  with  the  usual  securities 
for  prosecuting  the  appeal. 

I  beg,  therefore,  the  orders  of  the  Judge 
presiding  in  the  Miscellaneous  Department 
upon  the  points : — 

ist. — Whether  an  application  like  this 
should  be  made  to  this  Court  or  to  Her 
Majesty's  Privy  Council. 

2nd, — If  the  application  may  be  made  to 
this  Court,  is  it  to  be  received  without  the 
security  for  costs  of  the  appeal,  and  without 
the  deposit  for  the  costs  of  translation,  d^c.  ? 

Jackson,  y, — I  think  the  application  might 
properly  be  made  to  this  Court,  and  stamp- 
duty  might  be  dispensed  with  ;  but  the  usual 
security  for  costs  must  be  given,  and  the 
costs  of  translation  must  also  be  deposited* 
Moreover,  the  application  would  have  to  be 
accompanied  by  a  certificate  of  Counsel,  that 
there  was  a  reasonable  ground  of  appeal. 

d 
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The  17th  June  1867. 

Present: 

I  The  Hon'blc  H.  V.  Bayley  and  W.  Markby, 

Judges, 

Execntiofl— Attachment 

Case  No.  247  of  1867. 

^fecial  Appeal  from  a  decision  passed  by  the 
Principal  Judder  Ameen  of  Tirkoot,  dated 
the  24th  September  1866,  reversing  a  deci- 
tion  passed  by  the  Sudder  Ameen  of  that 
District y  dated  the  30th  December  186$, 

Khadem  Hosseln  Khan  and  others 
(Plaintiffs),  Appellants, 

versus 

Kalee  Pershad  Singh  and  others 
(Defendants),  Respondents. 

Bahoos  Debendro  Narain  Base  and  Romanath 
Rose  for  Appellants. 

Mr,  C.  Gregory  for  Respondents. 

Where  a  decree-holder  has  applied  for  execution,  and 
.  Ibs  proceeded  up  to  a  certain  point  in  the  execution, 

aad  dien  the  execution-proceedingfs  are  set  aside  in 
I  Mii^  the  property  cannot  still  be  considered  as  under 

•ttackmeat  for  the  benefit  of  the  decree-holder. 

\  Markby,  J, — In  this  case  the  plaintiffs 
sued  for  confirmation  of  their  possession  and 
for  registration  of  their  names  as  owners  of 
1  14-giindahs  2-krants  3-dants  share  in  a 
tilook  which  they  alleged  that  they  had 
purchased  at  a  sale  in  execution  of  a  decree 
OD  the  5th  May  1862,  confirmed  on  the  17th 
June  1862. 

It  appears  that  one  Motee  Singh  was  the 
joint-prc^rietor  with  Jothoo  Singh  of  a  i- 
I  anna  i-gundah  and  i-krant  share  of  Talook 
:  Tirhool  Kewut  Gowur  consisting  of  several 
I  MoQzabs,  one  of  which  bore  the  same  name 
I  as  the  talook. 

I  In  the  year  1854  Motee  Singh  executed 
I  amortg^e  bond  in  favor  of  one  Ram  Dyal 
I  Misser  in  respect  of  his  share  in  the  single 
;  ^utah  Tirhoot  Kewut  Gowur  and  its 
I  appmtenances  only.  Ram  Dyal  instituted 
^  a  soit  on  this  bond  on  i6th  January  i860. 
;  l»t  'asked  for  and  obtained  a  common  money- 
<iccree  only.  In  execution  of  this  decree, 
I  ke  attached  the  whole  talook  on  the  2  5th  April 
I  1861.  Subsequently,  under  circumstances 
vkicb  have  not  been  stated,  these  execution- 
ffooeedings  were  '' struck  off  the  file,"  by 
vkich  I  understand  that  they  were  either 
vdnntanly  abandoned  by  the  decree-holder, 
ar  pot  an«Dd  to  at  the  request  of  the  judg- 
nem^lcbtor,  and  wholly  removed  from  the 


file  from  their  commencement :  the  judg* 
ment,  however,  remained  unsatisfied. ' 

In  the  year  i860  Motee  Singh  executed 
a  mortgage-bond  in  respect  of  his  share  in 
the  entire  talook  in  favor  of  the  defendant 
Kalee  Pershad  ;  and  again  in  1861  executed 
a  similar  mortgage-bond  in  favor  of  the 
same  person  to  secure  a  further  advance. 
Under  these  two  mortgage-bonds,  Kalee 
Pershad  obtained  a  decree  for  the  sale  of 
Motee  Singh's  interest  in  the  entire  talook 
on  the  1 8th  August  1863,  and  sold  it  to  per* 
sons  who  are  defendants  in  this  suit. 

Prior  to  this  sale  in  execution,  but  subse- 
quently to* the  two.  mortgages  in  favor  of 
Kalee  Pershad,  fresh  proceedings  had  been 
taken  by  Ram  Dyal  on  the  decree  which  he 
held  in  the  suit  of  January  i860,  and  he 
obtained  a  fresh  order  for  the  sale  of  the 
entire  talook.  The  property  was  put  up 
for  sale  on  the  5th  May  1862,  and  the  plaint- 
iffs became  the  purchasers.  The  sale  was 
confirmed  on  the  17th  June  1862,  and  the 
•plaintiffs  got  possession. 

These  facts  have  all  been  found  by  the 
Lower  Appellate  Court.  The  plaintiffs  have 
tried  to  contend  that,  on  the  proper  construc- 
tion of  the  bond  of  1854,  they  are  mortgagees, 
not  of  the  mouzah  only,  but  of  the  entire 
talook  ;  that,  according  to  a  common 
practice,  the  name  of  the  principal  mouzah 
only  is  mentioned ;  and  that,  under  the  words 
**  Mouzah  Tirhoot  Kewut  Gowur,  aslee  and 
dakhelee,''  all  the  other  19  mouzahs  are 
included.  But  there  is  nothing  on  the  face 
of  the  bond  to  show  that  the  parties  intended 
by  these  words  to  describe  the  entire  talook ; 
nor  is  there  anything  in  the  facts  found^or 
in  the  evidence  to  lead  to  the  supposition 
that  all  these  mouzahs  are  subordinate  to, 
and  included  within,  the  single  Mouzah 
Tirhoot  Kewut  Gowur,  so  as  to  come  within 
the  ordinary  meaning  of  the  word  "  da- 
khelee."  On  the  contrary,  the  Lower  Ap- 
pellate Court  has  found  that  the  single 
mouzah  only,  and  not  the  entire  talook,  is 
comprised  in  the  bond  of  1854.  This  con- 
tention, therefore,  fails. 

The  plaintiffs  have  also  contended  that, 
notwithstanding  that  the  execution-pro- 
ceedings were  struck  off  the  file,  the  entire 
talook  still  remained  under  attachment  in* 
satisfaction  of  Ram  DyaUs  decree  in  the 
suit  of  January  i860,  and  consequently  that 
the  subsequent  mortgages  to  Kalee  Pershad 
were  void  as  against  Uiem  under  the 
provisions  of  Section  240  of  Act  VIII.  of 
18^9.      This  notion,    that    an    attachment 
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remains  in  force  after  the  execution-proceed- 
ings in  which  the  attachment  was  ordered 
have  been  struck  off  the  file,  appears  to  be  a 
modern  one,  and  to  have  originated  in  certain 
expressioi)^  used  by  the  Privy  Council  in  the 
case  of  Rajah  Mohesh  Narain  Singh  versus 
Krishnanund  Misser  at  page  337  of  the 
report  in  the  9ih  Volume  of  Moore's  Indian 
Appeals.  In  that  caae,  an  order  for  sale  of 
certain  property  in  satisfaction  of  his  decree 
was  obta^ined  by  the  decree-holder  in  1843. 
In  compliance  with  the  Regulation  XX.  of 
1795  then  in  force,  a  copy  of  the  decree  was 
transmitted  to  the  Board  of  Revenue,  and 
the  Collector  was  duly  authorized  to  proceed 
with  the  sale.  Four  sales  took  place  under 
this  order  which  were  never  completed  by 
the  purchasers,  and,  subsequently,  the  execu- 
tion-proceedings were  taken  off  the  file. 
In  the  year  1845,  a  fresh  order  for  sale  was 
obtained  from  the  Civil  Court,  and  on  this 
occasion  the  decree  was  not  again  transmit- 
ted to  the  Board  of  Revenue.  The  property 
was  sold  under  this  second  order,  and  many, 
years  afterwards  an  attempt  was  made  to 
upset  this  sale  on  the  ground  of  irregularities, 
one  objection  being  that  the  decree  had  not 
been  transmitted  to  the  Board  of  Revenue 
in  compliance  with  the  Regulation.  It 
appears  to  have  been  contended  that  a  second 
transmission  of  the  decree  was  necessary, 
because  the  order  under  which  the  sale  took 
place  must  be  considered  as  having  been 
made  in  a  different  suit  from  that  in  which 
the  first  order  was  made.  It  is  with  refer- 
ence to  this  objection  that  their  Lordships 
observe  that  "it  would  be  contrary  to 
*•  general  principles  and  a  senseless  addition 
"  to  all  the  vexations  of  delay  in  the  course 
*'  of  procedure  to  hold  that  when,  for  any 
"  reason,  satisfactory  or  not,  the  execution 
*'  of  a  final  decree  in  a  suit  fails,  or  is  set 
"  aside,  and  the  proceedings  as  regards  that 
"  execution  are  taken  off  the  file,  the  whole 
"  suit  is  discontinued  thereby,  and  the 
"  further  proceedings  for  the  same  purpose 
'*  are  to  be  considered  as  taken  in  a  new 
"  suit:'  'fhe  facts  of  the  case  and  the 
arguments  of  Counsel  are  not  fully 
reported,  and  the  nature  of  the  objection, 
therefore,  can  only  be  gathered  from  the 
expressions  used  in  the  judgment.  But 
I  am  convinced  by  the  use  of  the  word 
**  discontinued,"  a  well-known  techhical 
expression  of  English  Law  {^see  Archbold's 
Practice  of  the  Court  of  Queen's  Bench 
by  Chitly,  Part  5,  Chapter  XVIIL)  that  the 
contention  went  to  this  full  length  ;  that,  by 
taking    the    execution-proceedings   off   the 


file,  the  whole  proceedings  were  wiped  out 
from  the  very  commencement,  and  the  par- 
ties stood  just  as  if  no  suit  had  ever  been 
brought.  It  is,  indeed,  obvious  that  so  large 
a  contention  was  unnecessary  for  the  appel- 
lants, but  the  words  used  in  the  judgment 
appear  to  me  to  show  unmistakably  that 
their  Lordships  considered  that  the  ob)ection 
was  taken  in  this  form  ;  and,  being  a  pnrely 
technical  objection  to  the  title  of  a  person 
who  had  been  9  years  in  possession,  they 
may  very  reasonably  have  held  the  appel- 
lants strictly  to  it. 

This,  I  think,  disposes  of  the  case  in  the 
Privy  Council.  All  that  was  there  decided 
was  that,  if,  in  consequence  of  a  decree- 
holder  failing  in  an  attempt  to  execute  his 
decree,  the  execution-proceedings  are  taken 
off  the  file,  the  proceedings  in  the  whole 
suit  are  not  thereby  nullified  so  as  to  conipel 
the  plaintiff,  if  he  still  wishes  to  enforce  his 
claim,  to  commence  his  suit  de  novo. 

It  remains  to  consider  whether,  independ- 
ently of  the  decision  in  the  Privy  Council, 
there  is  any  ground  for  saying  that,  where  a 
decree-holder  has  applied  for  execution,  and 
has  proceeded  up  to  a  certain  point  in  the 
execution,  and  then  those  proceedings  are 
wholly  removed  from  the  file  (by  which  I 
understood  it  to  be  meant  thjit  they  are 
wholly  set  aside),  the  properly  is  still  to  be 
considered  as  under  attachment  for  the  bene- 
fit of  the  decree-holder. 

Turning  to  the  Code,  it  appears  that  the 
attachment  consists  in  an  order  of  the  Court 
prohibiting  the  defendant  from  alienating 
the  property,  and  all  other  persons  from 
receiving  the  same.  And  when  the  execu- 
tion-proceedings are,  as  here,  set  aside  in 
toto^  this  order  is  set  aside  with  them.  And 
it  seems  to  me  impossible  to  contend  that, 
after  the  order  of  attachment  is  iset  aside,  the 
attachment  remains. 

It  is,  of  course,  not  necessary  that  every 
failure  of  a  decree-holder  to  carry  out  his 
execution  to  a  successful  issue  should  lead 
to  the  execution-proceedings  being  set  aside 
in  toto.  The  execution-proceedings  may,  as 
far  as  I  am  aware,  be  set  aside  from  any 
point.  But  I  have  to  deal  now  with  a  case 
in  which  the  execution-proceedings  have  been 
set  aside  in  to  to. 

Reverting  to  the  facts  of  this  case  as  above 
stated,  and  cleared  of  these  objections  on 
behalf  of  the  plaintiffs,  it  is  plain  that,  with 
the  exception  of  the  single  mouaah  which 
has  been  mortgaged  to  Ram  DyaKtbe  pkunt- 
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lis  only  bought  subject  to  Kalee  Pershad's 
>  lien.     Kaiee  Pershad  had,  therefore,  with 
this  exception,  a  right  as  against  the  plaint- 
iffs to  carry  oat  his  decree  of  i8th  August 
1863  for  the  sale  of  the  entire  talook  in 
i  atisliaction  of    his  claims    under  the  two 
I  mortgage-bonds  executed  in  his  favor,  and 
I  tbe  defendants,  who  purchased  under  that 
;  decree,  have,  to  the  same  extent,  a  right  to 
possession  as  against  the  plaintiffs.    It  was 
10  contest  these   lights   of  the  defendants 
that  the  present  suit  was  brought,  and   the 
suit  was,  therefore,  so  far  rightly  dismissed 
bf  the  Lower  Appellate  Court. 

Some  question  might  arise  as  to  the  plaint- 
iffs right  with  respect  to  the  single  mouzah 
mortgaged  to  Ram  Dyal  in  1854.  .  Ram 
Djal  h^  never  yet  put  in  force  his  mortgage- 
lecvity  upon  this  mouzah ;  he  has  only  ob- 
tained a  common  money-decree,  under  which 
be  has  ineffectually  attached  and  sold  the  entire 
talook.  But,  though  the  plaintiffs'  title  may 
be  incomplete,  yet  it  is  capable  of  being 
completed,  and  probably  Ram  Dyal  would 
be  boond  to  complete  it  for  them  by  enforc- 
ing his  mortgage  of  1854,  which,  to  the  ex- 
tent of  this  mouzah,  is  prior,  and,  therefore, 
superior  to  the  mortgages  of  Kalee  Pershad, 
mider  which  the  defendants  claim. 

It  would  be  a  question  of  some  nicety 
leqairing  a  good  deal  of  further  enquir>% 
vhether  or  no  the  plaintiffs  could  maintain 
their  possession  against  the  defendants  in 
Rspect  of  this  mouzah;  but  Mr.  Gregory, 
on  behalf  of  the  defendants,  has  very  pro- 
perly and  very  prudently  consented  that  the 
decree  of  the  Court  below  shall  be  modified, 
Ukd  the  plaintiff's  possession  confirmed  to 
the  extent  of  this  mouzah. 

The  decree,  therefore,  will  be  that  plaint- 
iff's possession  of  lAgds.  2k.  2d,  out  of 
the  entire  16  annas  of  the  Mouzah  Tirhoot 
Kewut  Gowur,  aslce  and  dakhelee,  be  con- 
finned,  and  that  they  retain  possession  of  the 
Mne  without  interruption  by  the  defendants, 
nd  that  the  plaintiffs  be  registered  in  the 
SKords  of  the  Collector  as  proprietors  of 
tiK  said  share. 

Tbe  rest  of  the  plaintiff's  claim  will  be 
^  dismissed  with  all  the  costs  of  both  the  Courts 
:  bebw,  and  the  plaintiffs  will^  pay  to  the  de- 
s  (eadants  the  costs  of  this  appeal. 

^     Bayltyy  J. — I  concur  in  this  judgment; 

:,  The  view  of  my  learned  brother  Markby  of 
Ae  intentlpn  cdt  Her  Majesty's  Privy  Conn- 
d  in  the  case  of  Mohesh  Narain  Singh 
*^«r  Kisbnanund  Misser  (9  Moore's  Indian 


Appeals,  page  337)  is  one  on  which  I  have 
in  previous  cases  acted.  I  quite  agree,  too, 
that  the  plaintiffs'  rights  in  law  are  confined 
to  the  \Agds.  2k,  and  2d.  share  of  the 
single  village,  aslee  and  dakhelee,  ^nd  not  of 
all  the  villages  (28),  aslee  and  dakhelee, 
which  form  the  enlire  ialook. 

In  this  view,  I  think,  the  decretal  order 
proposed  is  correct. 


The  nth  March  1867. 

Present  : 

The  Hon'ble  J.  P.  Norman  and  W.  S.  Seton- 

Karr,  Judges, 

Mahomedan  Law— Widow—Dower  (Lien  for)— 

Limitation.  . 

Case  No.  94  of  1866. 

Regular  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  Patna,  dated 
the  28th  of  December  1863, 

Mussamut  Janee  Khanum  (Plaintiff), 
Appellant, 

versus 

Mussamut  Amatool  Fatima  Khanum 
(Defendant),  Respondent, 

Baboos  Kishen  Kishore  Ghose  and  Dwarka- 
nath  Mitter  for  Appellant. 

Baboo  Unnoda  Pershad  Banerjee  and  Moon- 
shee  Ameer  Ali  for  Respondent. 

The  widow  of  a  Mahomedan  in  possession  of  her 
husband's  estate  under  a  claim  of  dower  jias  a  lien 
upon  it  as  ag^ainst  those  entitled  as  heirs,  and  is  entitled 
to  possession  as  aji^ainst  them  till  her  claim  of  dower 
is  satisfied. 

Where  a  Mahomedan  widow  was  improperly  depriv- 
ed of  a  portion  of  such  estate  under  a  decree  m  a  suit 
by  an  heir  of  her  husband^  the  question  as  to  her  right 
of  do-ver  having  been  before  the  Court,  but  not  dispos- 
ed of  by  the  Judge  in  that  suit— Held  that  the  heir 
must  be  treated  as  having  taken  the  property  subject 
to  a  right  of  lien  which  was  not  divested  by  the  decree 
in  the  former  suit. 

A  suit  by  such  widow  against  the  heir  who  has  oust- 
ed her  to  establish  her  Hen  is  one,  the  limitation  of 
which  IS  either  governed  by  Clause  16,  Section  i.  Act 
XIV.  of  1859;  or,  if  she  sues  to  enforce  her  lien  on 
landed  property  as  subject  to  the  lien,  Clause  12  may 
apply. 

Norman,  y-— This  is  a  suit  by  Amatool 
Fatima  Begum,  widow  of  Tusuddook  Hos- 
sein,  to  recover  from  Mussamut  Janee  Kha- 
num, the  mother  of  Tusuddook  Hossein, 
Rupees  15,000,  alleged  to  be  due  from  the 
defendant  on  account  of  the  mohr  moujjul, 
or  dower,  which  had  been  payable  to  the 
plaintiff  on  the  death  of  her  husband,  under 
the  following  circumstances. 

Tusuddook  Kossein  died  in  1845.  On 
his  death,  the  whole  of  his  property  came  to 
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the  possession  of  the  plaintiff,  who  held  the 
same  as  in  lieu  of  dower,  alleging  that  it 
had  been  given  up  to  her  by  an  ikrarnamab 
executed  by  Tusuddook  Hossein  in  1835, 
and  that  the  surrender  had  been  confirmed 
by  an  ibranamah,  or  deed  of  relinquishment, 
executed  by  the  now  defendant. 

The  now  defendant,  having  brought  a  suit 
for  her  share  of  the  property,  as  the  mother 
and  heiress  of  Tusuddook,  declaring  the 
alleged  ibranamah  and  ikrarnamah  to  be 
fictitious,  obtained  a  decree  in  the  Court  of 
the  Principal  Sudder  Ameen  of  Tirhoot  on 
the  30th  of  September  1859.  This  decree 
was  affirmed  by  the  Judge  on  appeal  in 
March  i860,  and  the  Judge's  decision  was 
upheld  by  the  late  Sudder  Court  on  special 
appeal  on  the  5th  of  June  186a,  the  Court 
finding  that  the  two  deeds  were  not  proved. 
In  execution  of  this  decree,  the  defendant 
obtained  possession.  The  plaintiff  now  sues 
for  dower,  treating  her  cause  of  action  as 
having  arisen  on  the  8th  of  September  1862, 
when  the  plaintiff  obtained  possession  undei^ 
the  decree  of  1859. 

The  defendant  objected  that  the  suit  was 
barred  by  limitation. 

The  Principal  Sudder  Ameen  overruled 
this  plea,  holding  that  the  cause  of  action 
must  be  deemed  to  have  arisen  from  the 
final  decision  whereby  the  plaintiff  was 
thrown  out  of  possession. 

For  the  defendant  in  appeal  before  this 
Court,  Baboo  Kishen  Kishore  Ghose  argued 
that  the  cause  of  action  in  a  suit  for  dower 
is  the  breach  of  contract  to  pay  the  dower; 
that  this  cause  of  action  accrues  when  the 
dower  becomes  payable,  m.,  in  this  case  on, 
the  death  of  the  plaintiff's  husband  in  1845  ; 
that,  the  defendant  having  dispossessed  the 
plaintiff  under  a  decree  of  Court  in  a  suit  in 
which  the  defendant,  if  she  had  any  right  in 
respect  of  her  dower,  might  have  successfully 
asserted  it,  this,  ouster  cannot  be  treated  as  a 
wrong  giving  the  plaintiff  a  fresh  right  of 
suit. 

There  is  a  conflict  of  decisions  in  the  cases 
in  the  late  Sudder  Court  on  the  subject  of  the 
right  of  a  dowress  to  take  and  hold  possession 
»of  her  husband's  property  under  a  claim  of 
dower,  and  as  to  the  period  of  limitation  in 
suits  for  dower. 

It  is  convenient  that  we  should  examine 
first  the  principles  of  Mahomedan  Law  as 
laid  down  in  the  books  of  authority,  and 
then  consider  the  cases  so  decided. 


In  the  Sirajjyah  it  is  said  there  beiong- 
to  the  property  of  a  person  deceased  four 
successive  duties  to  be  performed  by  the 
Magistrate :  firsts  his  funeral  ceremony  and 
burial,  &C.;  next,  the  discharge  of  his  just 
debts  from  the  whole  of  £is  remaining 
effects ;  then,  the  payment  of  his  legacies 
out  of  the  third  of  what  remains  after  the 
debts  are  paid ;  and,  lastly,  the  distribution 
of  the  residue  amongst  his  successor y  &c. 

We  may  observe  that  the  dower  due  fronci 
tht  estate  of  a  deceased  Mussulman  is  a 
debt,  which,  with  reference  to  questions  of 
priority,  stands  exactly  on  the  same  footing 
as  any  other  debt  of  the  deceased.  See 
Macnaghten's  Precedents  of  Marriage,  &c.. 
Case  XXIIL,  p.  274. 

In  Macnaghten's  Principles  of  Mahome- 
dan Law  it  is  said.  Chapter  I.,  Section  1, 
para.  5  :  **  Debts  are  claimable  before  lega- 
cies, and  legacies- (which  cannot,  however,  ex- 
ceed one-third  of  the  testator's  estate)  must 
be  paid  before  the  inheritance  is  distributed.'' 
See  also  Case  XXIIL,  Macnaghten's  Prece- 
dents of  Marriage,  &c.,  p.  274. 

In  Macnaghten's  Precedents  of  Inherit- 
ance, Case  XVL,  p.  94,  it  is  said :  "  If  the 
amount  specified  as  dower  exceed  the  value 
of  the  estate,  the  heirs  will  not  be  entitled  to 
succeed  to  any  part  of  it ;  but  the  whole  will 
appertain  to  the  wife  in  virtue  of  her  claim 
of  dower.  If  the  amount  specified  fall  short 
of  the  value  of  the  estate,  the  proceeds  must, 
in  the  first  instance,  be  applied  to  satisfy  the 
claim  of  dower."  Several  authorities  are 
cited. 

These  quotations  are  sufficient  to  show 
that  liquidation  of  debts  precedes  the 
distribution  of  the  estate  to  the  heirs. 

In  Macnaghten's  Precedents  of  Debts  and 
Sec ari ties,  Case  X.,  the  question  was  pat: 
''A  man  dies  being  indebted  to  his  wife  for 
her  dower.  Has  she  a  lien  on  the  personal 
property  left  by  her  husband,  in  satisfaction 
of  such  dower,  in  preference  to  the  other 
heirs?" 

Ansiver. — '*If  the  other  heirs  pay  the 
widow  the  amount  of  her  dower,  she  has  no 
claim  on  the  property  left  by  her  husband 
except  for  her  legal  share  of  the  inheritance ; 
and,  if  they  do  not  pay  her  the  amount  of 
her  dower,  she  has,  in  the  first  instance, 
a  prior  claim  on  account  of  her  dower^  on 
the  property  left  by  her  husband,  whether 
real  or  personal.  The  residue,  after  her 
claim  i3  satisfied,  will  be  divide;^  between 
her  and  the  other  heirs  according  to  thdr 
respective  shares  of  inheritance." 
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In  Macnaghten's  Precedents  of  Marriage, 
&c..  Case  XXIV.,  p.  275,  it  is  said  :  "  There 
is  a  distinction  between  money  and  other  pro- 
perty in  cases  of  dower,  viz,,  that  the  widow 
is  at  liberty  to  take  the  former  description  of 
property  over  which  she  has  absolute  power ; 
bat,  as  to  the  other  property,  she  is  entitled 
to  a  lien  on  it  as  security  for  the  dehty  and  it 
does  not  become  her  property  absolutely 
without  the  consent  of  the  heirs  or  a  judi- 
dai  decree.  Where  the  debt  is  large  and  the 
property  small,  the  former  necessarily  ab- 
sorbs the  latter  in  spite  of  any  objection 
urged  by  the  heirs,  who,  until  they  pay  the 
debt,  have  no  legal  claim  against  the  credit- 
or in  possession  to  deliver  up  the  estate. 

The  lien  of  the  widow  for  her  dower, 
whether  prompt  or  deferred,  is  declared  to 
exist  in  Case  XXXII.,  Macnaghten's  Prin- 
ciples of  Maniage,  &c.,  p.  285. 

These  texts  and  cases  seem  to  us  to  estab- 
lish the  position  that  the  widow  of  a  Mus- 
sulman in  possession  of  her  husband's  estate 
under  a  claim  of  dower  has  a  lien  upon  it 
as  against  those  entitled  as  heirs,  and  is  en- 
titled to  possession  of  it  as  against  them 
till  her  claim  of  dower  is  satisfied. 

The  cases  of  Gholam  Hossein  Ali  versus 
Zeeoab  Bebee,  i  Select  Reports,  p.  48; 
Wajeeb-oon-nissa  Khanum  versus  Mirza 
Hossein  Ali,  i  Select  Reports,  p.  266  {see 
the  Futwa  of  the  Law  Officer  in  note,  page 
268) ;  Mahomed  Noor  Buksh  versus  Budun 
Chand  Bebee,  Sudder  Dewanny  Adawlut 
Reports,  1852,  p.  885;  Special  Appeal 
No.  1 523  of  1862,  before  Sir  Barnes  Peacock, 
Chief  Justice,  and  Mr.  Justice  Kemp, 
Sycd  Atahur  Ali  versus  Altaf  Fatima 
and  others,  decided  February  6,  1863 
(not  printed);  and  the  case  in  the  Privy 
Council  in  Ameerunnissa  versus  Moorad- 
ooiiissa,  6  Moore's  Indian  Appeals,  page 
12  2 f  appear  to  have  been  decided  in  accord- 
ance with  the  above  principle. 

It  was  argued  in  the  last-named  case 
that  the  pisuntiff  was  the  heir-at-law,  and, 
as  the  deed  of  dower  was  disputed,  he  was 
entitled,  by  the  Mahomedan  Law,  to  be  put 
la  possession  of  the  deceased's  real  estate, 
the  widow's  remedy  being  to  establish  the 
deed  of  dower  by  a  suit  at  law.  But  their 
Lordships  did  not  accede  to  that  argument. 
The  case  is  not  quite  conclusive  of  the 
question  now  before  the  Court,  because 
Uieie  the  contest  was  between  Sheas; 
and  the  rights  of  creditors  as  against  heirs 
sf  the  Sliea  sect  appear  to  be  somewhat 
higer  than  in  the  case  of  Soonnees— x^#  the 
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Futwa,  6  Moore's  Indian  Appeals,  pp.  219 
and  220 ;  and  compare  Macnaghten's  Prece- 
dents of  Marriage,  &c.^Case  XXIV.,  p.  275, 
and  Case  XXXVII.,-  p.  290. 

According  to  the  Shea  doctrii^,  the  cre- 
ditor has  power  to  sell  landed  property 
to  an  amount  sufficient  to  satisfy  the  dower 
without  recourse  to  the  public  authorities. 
According  to  the  Soonnee  doctrine,  the  cre- 
ditor has  simply  a  lien  on  any  land  of  the 
debtor,  and  cannot  take  it  over  so  as  to  acquire 
absolute  title  in  satisfaction  of  the  dower 
without  consent  of  the  heii-s  or  a  decree  of 
Court. 

In  the  cases  of  Mussamut  Wuzeerun  vs. 
Mahomed  Hossein  Khan,  7  Select  Reports, 
P^ge  34 ;  and  Ranee  Buksh  Bebee  vs.  Nadir 
Bebee,  3  Select  Reports,  page  59,  cited  in 
the  case  before  the  Privy  Council;  Bebee 
Salamut  vs.  Sheikh  Moula  Buksh,  5  Weekly 
Reporter,  page  194,  where  the  Court  gave 
possession  to  the  heirs,'  leaving  the  widow  to 
establish  her  right  to  dower  by  suit,  the 
Court  appear  to  have  overlooked  the  fact 
that,  in  depriving  the  widows  of  possession, 
they  were  destroying  a  lien  given  them  by 
Mahomedan  Law.  No  authority  from  any 
book  of  Mahomedan  Law  was  cited  in  sup- 
port of  the  course  taken  by  the  Court  in  these 
cases,  and  apparently  no  Futwa  of  \he  Law 
Officer  was  called  for  on  this  point.  The 
same  observation  applies  to  the  case  of 
Sheikh  Bebee  vs.  Ranee  Buksh  Bebee,  5 
Select  Reports,  page  105. 

In  Althofoonissa  vs.  Soorma  Khatoon^ 
S.  D.  A.  Reports,  15th  June  i860,  page  634, 
the  Court  refer  to  passages  in  pages  275  and 
290  of  Macnaghten's  Precedents.  But  they 
wholly  failed  to  observe  that,  although,  ac* 
cording  to  the  passages  cited,  the  widow 
could  not  be  deemed  to  hold  under  an  abso- 
lute and  proprietary  title,  she  might  still 
be  entitled  to  retain  possession  by  virtue  of 
her  lien. 

We  are  strongly  disposed  to  think  that 
these  five  cases  are  in  conflict  with  the  prin« 
ciplesof  Mahomedan  Law  if,  indeed,  the  earlier 
cases  were  not  in  effect  virtually  overruled  by 
the  case  in  the  6th  Moore's  Indian  Appeals 
already  referred  to.  However  that  may  be, 
we  think  we  may  hold  that,  when  a  Maho* 
medan  widow,  who  has  actually  Obtained 
possession  of  the  estate  of  the  deceased 
husband,  has  been  deprived  of  possession  by 
a  decree  in  favor  of  heirs  who  take  with 
notice  of  the  existence  of  her  claim  to 
dower,  and  more  particularly  where  her 
right  to  sue  to  establish  her  claim  to  dower 
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has  been  expressly  reserved,  we  way  treat 
the  heirs  as  Uking  the  property  subject  to  a 
lien  which' i»  not  divested  by  the  decree. 
The  maxim  applies  ^' actus  curiae  neminem 
gravabit."^  In  the  case  of  Mahomed  Noor 
Buksh  versus  Buddun  Chund  Bebee,  S.  D.  A. 
Reports,  1852,  pp.  885-890^  the  Hen  was 
enforced  as  agavnst  a  purchaser  from  the 
heir. 

If  this  is  so,  the  cause  of  action  in  the 
present  suit,  which«  when  closely  examined, 
may  be  properly  termed  a  suit  to  give  effect 
to  the  lien  of  the  plaintiff  on  the  share  of 
the  defendant,  may  very  well  be  treated 
as  having  arisen  either  from  the  date  of  the 
iinal  decree  by  which  possession  was  ad- 
judged to  the  defendant  in  accordance  with 
the  view  taken  by  the  Principal  Sudder 
Ameen,  a  Mahomedan  Law  Officer  of  very 
considerable  experience,  and  in  accordance 
with  the  case  of  Mussamut  Wuzeerun  Bebee 
versus  Mahomed  Hossein  Khan,.  S.  D.,  A. 
Reports,  1856,  p.  841,  or  rather  from  the 
date  on  which  the  defendant  took  actual' 
possession  of  the  estate  under  the  decree,  as 
suggested  by  the  plaint. 

The  right  of  lien,  and  the  right  to  come  to 
Court  to  pray  to  have  the  liei»  established, 
are  causes  of  action  which  may  be  quite 
distinct  from  the  right  to  sue  for  the  original 
debt  in  respect  of  which  the  lien  was 
created.  It  is  no  new  doctrine  that  a  lien 
may  remain  in  full  force,  though  any  right 
of  action  in  respect  <A  the  claim  for  which 
it  was  created  has  long  been  barred  by 
limitation.  See  English  cases^  Higgins 
versus  Scott,  2  Bamwall  and  Adolphus 
4V^;^£x  par/e  Broomhead^  16  Law  Journal, 
Queen's  Bench,  355;  Barton  versus 
Tattersall,  i  Russell  and  Mylne  257. 

The  suit  to  establish  the  lien  would  appa- 
rently come  under  the  16th  Clause  of  Sec- 
tion I  of  Act  XIV.  of  1859  in  this  particu- 
lar instance.  If  the  suit  hadt  been  to  declare 
that  landed  property  was  subject  to  the  lien, 
it  would  come  under  Clause  12.  In  either 
case,  the  suit  is  in  time.  The  defendant  ob- 
tained possession  in  September  1862.  We 
•  think  that  the  plaintiff  has  a  cause  of  action 
against  the  defendant  in  respect  of  her  dow- 
er which  is  not  barred  by  limitation,  and; 
therefore,  would  dismiss  the  appeal  so  far 
as  regards  this  point.  We  will  hear  the 
parties  on  the  other  pointSi  if  necessary. 


The  18th  June  1S67. 
Present : 

The  Hon  bk  H.  V.  Bayley  and  W.  Markby, 

yudges. 

Ejectment— Prior  rent 

Case  No.  256  of  1867  under  Ad  X.  of  1859. 

Special  Appeal  from  a  decision  passed  iy 
the  Judge  of  Midnapore^  dated  tka  igik 
February  7^67,  afirming  a  dmsi/tm 
passed  by  the  Deputy  Collector  ef  tkal 
District,  dated  the  26th  November  t866^ 

Madhub  Chunder  M uzoomdar  (Defendant), 

Appellant^ 

versus 

Sidhee  Nuzeer  Ali  Khan  (PlaintifF)> 
Respondent. 

Mr.  /?.  T.  Allan  and  Baboos  Sreenath  Doss 
and  Hem  Chunder  Banerjee  for  Appellant 

Mr.  C.  Gregory  and  Baboo  Ashootosh  Dhur 

for  Respondent. 

No  subsequent  interruption  by  A  in  B^s  occu|>ation 
and  enjoyment  of  land  would  be  an  answer  to  A^s  dans 
for  rent  which  had  previously  accrued.  B*s  eviction  bv 
A  will  not  relieve  him  from  liability  for  tent  whicn 
accrued  due  prior  to  the  eviction. 

Markby y  J. — This  was  a  suit  brought  by 
the  plaintiff  in  the  Collector's  Court  to 
recover  the  balance  due  from  the  defendant 
for  arrears  of  rent  of  the  3'ears  1272  and 
1273,  in  respect  of  certain  lands  known  as 
Hooda  Pykan,  <&c. 

It  appears  that  the  defendants  took 
possession  of  the  lands  after  having  signed 
a  blank  paper  upon  the  understandings  as 
they  allege,  that  the  terms  of  the  lease 
should  be  properly  recorded.  Subsequently, 
a  paper  called  a  dowl  was  drawn  up  in  which 
the  rent  is  stated  at  Rupees  2,445,  and  it 
was  at  this  rate  the  plaintiff  sought  to 
recover. 

The  Lower  Appellate  Court  finds  it  to  be 
admitted  that  the  defendant  was  ijaiadar, 
and  that  the  rent  fixed  was  Rupees  2,443* 
The  amount  of  arrears  is  also  admitted, 
supposing  the  defendants  to  be  liable  at  all. 

The  defendants,  who  are  appellants  before 
us,  contend  that,  as  the  plaintiff  did  not  pro* 
duce  a  kubooleut  duly  registered,  he  could 
not  recover;  that  the  dowl  did  not  con- 
stitute any  contract  between  the  parties,  and 
was  not  admissible  in  evidence. 

It  does  not  appear,  however,  that  the 
kubooleut  has  ever  been  completed,  and  there 
is  nothing  to  show  that,  until  its  completion, 
the  plaintiff  was  to  be  deprived  of  Sis  remedy 
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far  the  rent  as  it  accrued  due.  The  rest  of 
the  contention  is  disposed  of  by  the  finding 
of  the  Lower  Appellate  Court  that  the 
occupation  of  the  lands  by  the  defendants 
and  the  amount  of  rent  were  admitted. 

The  defendants  have  also  objected  that 
they  have  been  prevented  by  the  plaintiff 
himself  from  collecting  the  rents  from  the 
ryots.  It  is  not  at  all  clearly  stated  what 
the  acts  of  the  plaintiff  were  which  the  de- 
fendants complain  of ;  but  I  understand  the 
Lower  Appellate  Cpurt  to  find  that,  whatever 
the  pbuntiff  did  was  done  after  the  rent  now 
soed  for  became  due ;  and  I  think  the  Judge 
is  right  in  holding  that  no  subsequent  inter- 
ruption by  the  plaintiff  in  the  defendant's 
occupation  and  enjoyment  of  the  lands 
would  be  an  answer  to  the  claim  for  rent 
which  had  previously  accrued.  Even  sup- 
posing the  defendants  to  have  been  actually 
evicted  by  the  plaintiff,  they  would  be  liable 
for  rent  which  accrued  due  prior  to  the 
evktiOD. 

I,  therefore,  think  that  the  decree  of  the 
Lover  Courts  is  right,  and  that  the  appeal 
should  be  dismissed  with  costs. 

Bayhyy  J. — I  am  of  the  same  opinion. 


The  i8th  June  1867. 

Present: 

The  Hon'ble  L.  S.  Jackson,  Judge, 

Pleader's  Fees— Suits  partlT  decreed  and 
partly  dismissed. 

Case  No.  35  of  1867. 

Application  for  review  of  judgment  passed 
by  the  Iion*ble  Justice  L,  S.  Jackson, 
on  the  4th  February  i86y,  in  Mi  seel- 
lantous  Appeal  No.  622  of  iS6j* 

Bama  Soonduree  Debia  (Appellant), 
Petitioner, 

versus 

Mr.  George  Rodgers  (Respondent), 
Opposite  Party, 

Baboo  Bhowanee  Churn  Dutt  for  Petitioner. 
Bth60  Sham  Lai  Mitter  for  Opposite  Party. 

Scctioa  4  of  the  Rales  regarding  pleaders'  fees  does 
■oC  by  ckywn  that,  in  cases  partly  decreed  and  partly 
" — --^  the  portion  of  the  claim  as  to  which  jud|^ent 
for  the  defendant  is  to  be  treated  as  if  the 
It  had  daimed  that  sum  from  the  plaintiff,  and 
gil  a  4ecree  for  it. 


•  Set  Vol,  7,  p.  137. 


I  SEE  no  reason  to  grant  this  application. 
The  petitioner's  pleader  contends  that  the 
view  which  I  have  taken  is  opposed  to  the 
practice  of  the  Court  f  but  he  cannot  point 
to  any  case  in  which,  after  argyment,  the 
Court  have  held  the  other  way. 

He  next  urges  that  my  ruling  is  at  variance 
with  the  principle  adopted  by  the  whole 
Court  in  the  4th  Rule  of  the  Rules  now  in 
force  respecting  fees  (?  costs)  payable  by 
the  unsuccessful  party  in  respect  of  the  fees 
of  his  adversary's  pleader. 

But  I  do  not  understand  the  rule  in  ques- 
tion as  laying  it  down  that  the  portion  of 
the  claim  as  to  which  judgment  is  given  for 
the  defendant  is  to  be  treated  as  if  the  defend- 
ant had  claimed  that  sum  from  the  plaintiff, 
and  got  a  decree  for  it. 

I  understand  the  words  "calculated  ac- 
cording to  the  scale  in  Rule  ist''  to  mean 
according  to  such  parts  of  that  scale  as  may 
be  applicable. 

The  application  is,  therefore,  refused  with 
costs. 


The  19th  June  1867. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  L.  S.  Jackson, 
Judge. 

Limitation— Tenancy. 

Case  No.  189  of  1866. 

Regular  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Hooghly, 
dated  the  16th  March  1866. 

Mr.  C.  T.  Davis  (one  of  the  Defendants), 

Appellant, 

versus 

Kazee  Abdool  Hamed  (Plaintiff),  Respondent, 

Mr,  J,  Cochrane  and  Baboo  Poorno 
Chunder  Mookerjee  for  Appellant. 

Baboos  Dwarkanath  Mitter  and  Unnoda 
Per  shad  Banerjee  for  Respondent. 

A  landlord's  cause  of  action  to  recover  possession 
from  a  tenant  or  any  one  claiming  under  the  tenant 
only  accrues  from  the  time  when  he  determines  the* 
tenancjr;  and  there  can  be  no  limitation  or  adverse 
po:>session  as  against  the  landlord  so  long  as  the  tenancy 
Continues. 

Act  XIV.  of  1859^  contains  no  such  provision  as  the 
old  Law  of  Limitation  did^  by  which  a  party  was  not 
precluded  from  proceeding  with  his  suit»  if  ne  showed 
good  and  sufficient  reason  for  not  bringing  it  within  the 
period  of  limitation. 
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Peacock^  C,  y, — ^This  was  a  suit  brought 
by  Kazee  Abdool  Flamed  to  recover  beegahs 
7-3  more  or  less  of  land  situate  at  Hgwrah, 
and  being  property*  situate  within  certain 
boundari^  described  in  the  plaint,  exclusive 
of  a  Durga-house  and  other  property  also 
therein  described.  The  question  is,  first, 
whether  the  plaintiff  has  made  out  a  title  to 
this  property;  and,  in  the  next  place, 
Whether  he  is  barred  by  limitation,  assuming 
him  to  be  entitled  to  it. 

The  suit  was  brought  against  the  heirs  of 
Mr.  George  Galloway,  who  purchased  from 
Hashem  Tandel  and  Khodeja  Bebee.  Mr. 
Davis  subsequently  intervened,  claiming 
that  he  had  acquired  the  property  from  Mr. 
Galloway  by  a  mortgage  from  Galloway  to 
him  dated  in  i860.  The  present  suit  was 
commenced  on  the  17th  June  1865. 

The  plaintiff  claims  as  purchaser  of  a 
mourosee  pottah  granted  to  Kinoo  Tandel  of 
beegahs  7-3  more  or  less  by  Mohendro  Naram 
Deb,  whose  title  is  admitted  by  the  appellant, 
at  an  annual  rent  of  sicca  Rupees  53.  , 

It  is  proved  that  the  plaintiff  purchased 
under  an  execution  of  decree  for  arrears  of 
rent  against  the  heirs  of  Kinoo  Tandel. 
Indeed,  the  fact  is  admitted  by  Hashem 
Tandel,  under  whom  the  appellant  claims, 
in  the  recitals  to  the  pottah  which  he  took 
from  the  plaintiff.  The  sale  was  dated  21st 
March  1842. 

The  zimmanamah,  or  acknowledgment  of 
having  received  in  charge  the  property 
attached  under  the  execution,  shows  the 
boundaries;  and,  although  the  certificate  of 
sale  under  the  decree  to  Abdool  Hamed,  the 
plaintiff,  does  not  give  the  boundaries,  it 
refers  to  the  attachment.  It  further  appears 
that,  after  Abdool  Hamed,  the  plaintiff,  had 
purchased  the  mourosee  pottah,  he  paid  rent 
under  it  to  the  farmer  of  the  zemindar 
whose  title  is  admitted  in  the  appellant's 
written  statement,  and  a  decree  was  also 
obtained  against,  him  by  the  farmer  for  an 
arrear  of  rent  due  under  the  pottah.  It 
further  appears  nhat  the  plaintiff  granted  a 
lease  of  the  property  to  Mr.  Edwin  Budd 
for  seven  years  at  a  rent  payable  by  certain 
instalments;  that  Mr.  Budd  fell  into  arrear 
on  account  of  rent;  and  that  he  brought  a 
'Suit  against  Budd  for  the  arrears  of  rent, 
and  recovered  a  decree  against  him.  The 
lease  to  Budd  was  for  seven  years  from  the 
13th  Cheyt  1248,  corresponding  with  25th 
March  1842.  Budd  having  before  the  ex- 
piration of  his  lease^  vis,,  c*uring  the 
7th    year,    failed    to    pay    his    rent,    the 


plaintiff  granted  a  lease  to  Hashem 
Tandel.  The  kubooleut  signed  by  Hashem 
Tandel  is  dated  9th  January  1849,  and  the 
recitals  contained  in  it  are  important.  That 
kubooleut  was  registered.  It  was  for  only 
one  year.  But  Hashem  Tandel  held  over 
and  continued  in  possession  of  the  land  after 
the  expiration  of  the  year  mentioned  in  the 
kubooleut,  and  never  restored  possession  to 
the  plaintiff.  The  plaintiff  sued  him  for 
the  rent  for  subsequent  years,  and  recovered 
decrees  against  him,  and,  in  execution  of  a 
decree  obtained  in  one  of  those  suits,  Hashem 
was  arrested,  and  the  money  was  brought  into 
Court  in  order  to  obtain  Hashem's  release, 
and  was  taken  out  by  Abdool  Hamed. 

It  appears  to  me  that  there  is  sufficient 
evidence  of  the  plaintiff's  title  as  against  the 
appellant  who  claims  under  Hashem  Tandel 
to  show  that  Hashem  Tandel  continued  to 
hold  over  after  expiration  of  the  term 
mentioned  in  the  kubooleut  which  he  had 
signed,  and  that  the  plaintiff  also  continued 
to  receive  rent  from  him  for  the  land. 

In  one  of  the  suits  brought,  viz.,  one 
which  was  commenced  by  the  plaintiff  in 
September  1861,  for  rent  and  ejectment  under 
Ad  X.  of  1859,  and  in  which  Mr.  Galloway 
intervened,  the  Deputy  Collector  decreed 
against  Hashem  Tandel ;  the  decree  was  re- 
versed by  the  Judge ;  and  the  Judge's  de- 
cree was  aftenvards  reversed  by  the  High 
Court  without  prejudice  to  Mr.  Galloway's 
rights.  Mr.  Galloway  was  ejected  under  the 
decree  ;  but  upon  petition  to  the  High  Court 
he  was  restored  to  possession  on  the    i8th 

iuly  1864.  The  decree  shows  that  Hashem 
'andel  held  as  tenant  to  plaintiff,  al- 
though the  Court  did  not  then  determine  as 
to  Mr.  Galloway's  title.  But  it  is  now 
proved  that  Mr.  Galloway  derived  his  title 
from  Hashem  Tandel  and  Khodeja  Bebee 
under  a  mourosee  granted  by  them  subse- 
quently to  the  date  of  the  kubooleut  executed 
by  Hashem  Tandel  and  whilst  he  was  holding 
over ;  and  therefore  the  kubooleut  signed 
by  Hashem  Tandel  and  the  decrees  for 
rent  of  the  land  before  the  date  of  that  mou- 
rosee pottah  were  good  evidence  of  the 
plaintiff's  title  against  Hashem  Tandel,  and 
against  Mr.  Galloway  who  claimed  under 
Hashem  Tandel. 

It  appears  that  Mr.  Galloway  entered  into 
a  contract  with  Hashem  Tandel  and  Khodeja 
Bebee  for  a  mourosee  pottah  to  be  granted 
by  them  to  him  ;  that  Hashem  Tandel  exe- 
cuted it,  but  Khodeja  Bebee  refused  to  exe* 
cute ;  that     Mn      Galloway      instituted  a 
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nit  to  compel  Khodeja  Bebee  to  execute  it ; 
and  that,  before  Mr.  Galloway  had  paid 
dovrn  the  money  which  he  was  to  pay  to 
Khodeja  Bebee,  the  plaintiff  intervened  in 
the  suit. 

It  appeared  to  me,  at  first,  that  there  might 
be  some  grounds  for  suspecting  that  the 
phintiff  originally  purchased  the  property 
benamee  for  Hashem  Tandel  and  Khodeja  Be- 
beel  But,  after  considering  the  whole  of  the 
Cfidebce,  it  appears  to  me  that  there  is  no- 
thing to  warrant  the  conclusion  that  he  did 
pnrdiase  it  benamee.  The  evidence,  I  think, 
shows  that  he  purchased  it  on  his^wn  account. 
That  the  plaintiff  purchased  it  for  Hashem 
Tandel  is  inconsistent  with  all  the  docu- 
neiits,  with  the  decrees  produced  and  proved 
10  evidence,  with  the  arrest  of  Hashem 
Tindel,  and  the  payment  of  the  amount 
decreed  into  Court  in  order  to  obtain 
Hashem  Tandel's  discharge  after  he  had 
been  arrested.  AH  this  took  place,  it  should 
be  remarked,  before  Hashem  Tandel  ever 
ittempted  to  sell  the  property  to  Mr. 
Galkway.  If  there  had  been  any  Collusion 
between  the  plaintiff  and  Hashem  Tandel, 
the  plaintiff  would,  in  all  probability,  have 
allowed  Mr.  Galloway  to  pay  the  whole  of 
the  purchase-money  before  he  gave  notice  of 
his  title.  But,  pending  the  sale  to  Mr. 
Galbway,  Hashem  Tandel  intervened  in  the 
suit  against  Khodeja  Bebee,  and  Mr. 
Galloway  then  had  notice  that  the  plaintiff 
claimed  this  property  under  a  purchase  in 
execution  of  a  decree  for  rent,  and  Mr. 
Galloway  paid  his  money,  or  at  least  one- 
half  of  it,  with  full  notice  that  the  plaintiff 
claimed  the  property  under  that  purchase. 

Mr.  Davis,  who  claims  through  Mr. 
GaUoway  under  a  mortgage  from  him,  is 
boond  in  the  same  manner  as  Mr.  Galloway. 
Whether  Mr.  Galloway  informed  Mr.  Davis 
of  the  plaintiff *s  claim  or  not,  is  immaterial. 

It  appears  to  me,  looking  at  the  whole  of 
the  evidence  in  the  case,  that  the  plaintiff 
has  made  out  his  title  to  the  property  within 
Ute  boundaries  specified  with  the  exception 
of  the  property  excluded  from  his  claim,  and 
tt  any  rate  that  he  has  made  out  a  title  as 
•gamst  Hashem  Tandel  and  against  Mr. 
C^kiway  who  derived  his  title  from  Hashem 
Tandel,  and  also  against  the  heirs  of  Mr. 
Galloway  and  against  Mr.  Davis  who  claims 
VKler  Mr.  Galloway. 

It  is  clear  that  Hashem  Tandel,  under 
vhom  Mr.  Galloway  claimed,  took  a  lease 
^  ^  property  for  one  year,  and  held  over 
•■d  oonfinued  to  pay  rent  for  that  very  pro- 


perty for  several  years  afterwards.  It  is 
not  proved  that,  when  Hashem  Tandel  and 
Khodeja  Bebee  agreed«to  grant  a  mourosee 
pottah  to  Mr.  Galloway,  they,  or  either  of 
them,  had  any  right  or  title  to  the  property 
except  what  Hashem  Tandel  had  under  the 
lease  granted  by  the  plaintiff  and  the  tenancy 
which  was  created  by  Hashem  Tandel's 
holding  over  and  the  plaintiff's  subsequent 
suits  and  receipt  of  rent.  That  tenancy  was 
determined  by  the  decree  in  the  suit  com- 
menced by  plaintiff  against  Hashem  Tandel 
in  September  i86i. 

Mr.  Davis  not  only  disclaims  the  plaint- 
iff's title,  but  contends  that  the  plaintiff's  is 
barred  by  limitation. 

The  next  question  is,  Has  the  plaintiff 
brought  his  action  in  sufficient  time,  t\  ^., 
within  the  ordinary  period  of  12  years  al- 
lowed by  law  under  Clause  12,  Section  i, 
Aft  XIV.  of  1859.? 

That  Clause  is  as  follows  : — 
,  "To  suits  for  the  recovery  of  im- 
"  moveable  property  or  of  any  interest  in 
"  immoveaole  property  to  which  no  other 
"  provision  of  this  Aft  applies,  the 
"period  of  twelve  years  from  the  time  the  . 
"  cause  of  action  arose." 

Clause  7,  Section  i.  Aft  XIV.  of  1859, 
mentioned  in  Mr.  Davis's  petition  of  inter- 
vention does  not  apply.  There  was  no 
sale  in  this  case  for  arrears  of  revenue. 

It  is  contended  on  behalf  of  the  appellant, 
that  Section  5  of  the  Aft  applies.  That 
Section  is  as  follows  : — 

"  In  suits  for  the  recovery  from  the  pur- 
"  chaser  or  any  person  claiming  under  him 
"  of  any  property  purchased  bond  fide  and 
"  for  valuable  consideration  from  a  trustee, 
"  depositary,  pawnee,  or  mortgagee,  the  cause 
"of  action  shall  be  deemed  to  have  arisen 
"at  the  date  of  the  purchase.  Provided 
"  that,  in  the  case  of  a  purchase  from  a  de- 
"  positary,  pawnee,  or  mortgagee,  no  such 
"  suit  shall  be  maintained  unless  brought 
"within  the  time  limited  by  Clause  15,  Sec- 
"tion  I." 

Now,  Mr.  Davis  did  not  purchase  from  a 
trustee,  depositary,  pawnee,  or  mortgagee. 
Mr.  Galloway,  through  whom  Mr..  Davis  , 
claims,  if  he  had  any  title  at  all,  held  on 
his  own  account.  He  was  not  holding  as  a 
trustee  for  any  other  person,  nor  as  a  de- 
positary, pawnee,  or  mortgagee;  nor  did 
Mr.  Davis  purchase  the  property  for  a 
valuable  consideration.  Then,  did  Mr.  Gal- 
loway purchase  from  a  trustee,  depositary. 
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pawnee,  or  mortgagee  ?  He  purchased  from 
Hashem  Tandel  and  Khodeja  Bebee.  It 
was  not  proved  that^  Hashem  Tandel  was 
holding  as  a  trustee  for  Abdool  Hamed, 
or  that  Alylool  Hamed  pawned  the  property 
to  htm.  The  case,  therefore,  does  not  fall 
within  Section  5. 

The  question,  then,  is  whether  the  suit 
Is  barred  by  Clause  12,  Section  i. 
Assuming  it  to  be  established  that  the  plaint- 
iff had  a  title,  and  that  he  let  this  property  to 
Hashem  Tandel  for  one  year,  and  that  Ha- 
shem Tandel  continued  to  hold  over  after 
the  exprration  of  his  tenancy  for  an  indefi- 
nite period,  he  probably  became,  what  we 
should  call  in  England,  a  tenant  from  year 
to  year  liable  to  be  ejected  after  six  months' 
notice  to  quit,  and  not  before.  Whether 
Hashem  Tandel  held  as  a  strict  tenant  from 
year  to  year  or  not,  according  to  the 
English  Law  (the  property  being  in  the  Mo- 
fussii),  it  is  clear  that  he  was  a  tenant  of 
some  kind,  and  that  he  continued  to  be  a 
tenant  of  some  kind,  and  continued  to  pa}^ 
rent.  ^ 

It  is  said  that  the  plaintiff  was  bound  to 
bring  his  suit  within  1 2  years  from  the  time 
when  Mr.  Galloway  took  possession.  But 
that,  I  think,  is  not  so.  Whatever  interest 
Hashem  Tandel  had  passed  to  Mr.  Galloway, 
Hashem  could  not  pass,  a  greater  interest 
than  he  had.  The  plaintiff's  cause  of  action 
did  not  accrue  until  the  tenancy  of  Hashem 
Tandel  was  at  an  end.  The  plaintiff  could 
not  have  turned  either  Hashem  Tandel  or 
Mr.  Galloway  or  any  one  else  out  of  posses- 
sion so  long  as  the  tenancy  of  Hashem  Tan- 
del continued.  If  Hashem  Tandel  had  under- 
let to  Mr.  Galloway,  the  plaintiff  could  not'have 
ejected  him  so  long  as  Hashem  Tandel's  tenan^ 
cy  continued.  That  tenancy  was  not  determin- 
ed until  the  decree  of  the  High  Court  on 
the  8th  February  1864  in  the  suit  commenc- 
ed in  1 86 1,  and  the  plaintiff's  title  did  not 
accrue  prior  to  that  time.  Galloway  did  not 
agree  to  purchase  until  1852,  and  the  plaint- 
iff was  not  barred  when  he  commenced  his 
suit  in  1 86 1. 

It  w^as  urged  on  behalf  of  the  appellant 
that,  according  to  the  report  of  the  nazir,  Mr. 
Galloway  was  in  possession  and  the  plaintiff 
was  not  in  possession.  But  the  ryots  were 
the  persons  in  actual  possession  of  the  land. 
Mr.  Galloway  was  entitled  to  receive  the 
rents  from  the  ryots  so  long  as  Hashem 
Tandei's  tenancy  continued,  and  he  was  in 
possession  of  the  rents,  and  he  ought  to 
have  paid  to  Hashem  Tandel  the  rent  reserv- 


ed under  the  mourosee  pottah  granted  to 
him  by  Hashem  Tandel,  and  Hashem  Tan- 
del ought  to  have  paid  his  rent  to  the  plaint- 
iff. But  Hashem  did  not  pay  his  rent  to 
the  plaintiff  as  he  ought  to  have  done,  and 
the  plaintiff  was  obliged  to  sue  him,  and  even- 
tually obtained  a  decree  for  rent  and  eject- 
ment against  him  in  a  suit  in  whi<;h  Mr. 
Galloway  intervened.  Hashem  1  andel's  ten- 
ancy was  existing  in  September  1861  when 
the  plaintiff  brought  a  suit  against*  him 
under  A6t  X.  of  1859  for  arrears  of  rent 
and  to  cancel  his  lease,  and  eject  him  for 
non-payment  of  those  arn^rs.  This  be 
was  entitled  to  do  under  Section  78  of  the 
said  A^.  He  succeeded  in  the  suit,  and  ob- 
tained a  decree,  which  decree  was  reversed 
by  the  Judge  ;  but  subsequently  the  decree 
was  upheld  by  the  High  Court,  who  revers- 
ed the  decree  of  the  Judge.  The  plaintiff, 
when  he  obtained  that  decree  in  February 
1864,  had  a  right  to  turn  out  Hashem  Tan- 
del; but,  although  Mr.  Galloway  intervened 
in  the  suit,  th&  decree  did  not  authorize 
the  eviction  of  Mr.  Galloway  or  his  ryots. 
The  Court  did  not  enter  into  any  question 
as  to  Mr.  Galloway's  title.  All  that  the 
Court  had  to  try  in  that  suit  was  whether 
Hashem  Tandel  was  the  plaintiff's  tenant, 
and  whether  such  arrears  of  rent  were  due 
as  authorized  the  cancel  ment  of  his  lease. 
The  decree  of  the  High  Court  of  the  8th 
February  1864  did  not  authorize  the  e\ic- 
tion  of  Mr.  Galloway  or  Mr.  Davis.  The 
decree  was  expressly  without  prejudice 
to  the  title  of  Air.  Galloway,  if  any.  This 
suit,  therefore,  under  Section  83,  Aft  X.  of 
1859,  became  necessary,  and  was  commenced 
long  within  the  period  of  twelve  years  from 
the  time  when  the  plaintiff's  cause  of  action 
to  eject  either  Hashem  Tandel  or  Mr. 
Galloway  or  Mr.  Davis  accrued.  That 
right  could  not  have  accrued  until  the  ten 
ancy  of  Hashem  Tandel  was  at  an  end. 

Take  the  case  of  a  lease  for  twenty  years' 
subject  to  forfeiture.     When  the  forfeiture 
is  committed,  and  the  landlord  elects  to  put 
an  end  to  the  lease  on  the  ground  of  forfei-: 
ture,  the  landlord's  title  to  recover  posses- 
sion accrues.      He  could  not,  pending  the 
lease,  recover  possession  from  the  tenant  or' 
any  one  claiming  under  the  tenant,  nor  even' 
from  a  trespasser. 

So,  in  the  case  of  a  tenancy  from  year  to 
year,  the  landlord  cannot  maintain  an  action 
for  ejectment  either  against  the  tenant  or 
any  one  claiming  under  him  01  against  a 
trespasser,  before  the  tenancy  is  determin* 
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ed.  He  most  detennine  the  tenancy  before 
be  has  a  right  to  possession.  If  a  tenant  from 
jcar  to  year  of  a  farm  should  sell  the  farm 
ooNand-out  to  a  stranger,  the  landlord  would 
not  be  bound  to  sue»  and  could  not  sue,  the 
ttttigec  80  long  as  the  tenancy  continued. 

The  plaintiff  in  this  case  intervened  as 
soon  Is  he  knew  that  Mr.  Galloway  was 
seeking  to  enforce  his  claim  against  Khodeja 
Bd)ee.  Subsequently,  the  plaintiff,  in  con- 
sequence of  arrears  of  rent  which  were  due 
to  him  from  Hashem  Tandel,  commenced  a 
sah  imder  Act  X.  of  1859  in  a  manner  which 
enabled  the  Court  in  consequence  of  those 
OTcais  to  declare  the  tenancy  at  an  end. 
When  the  plaintiff  obtained  a  decree  in  that 
fit,  and  not  before,  he  became  entitled  to 
Rco?er  possession.  The  Court  'would  not 
tarn  out  a  stranger  whom  they  found  in 
inssession,  nor  try  the  question  of  his  title 
in  that  suit.  But  they  simply  gave  a  decree 
kx  arrears  and  for  the  cancelment  of  the 
knancy.  Having,  then,  got  a  right  against 
HaBhcm  Tandel,  and  his  tenancy  not  stand- 
ing in  the  way  of  the  plaintiff's^  right  of 
jiOBsession,  he  sued  Mr.  Galloway's  heirs. 
aid  Mr.  Davis  intervened  in  the  suit.  In 
iatsnit,  to  try  the  plaintiff's  right  as  against 
Mr.  Galbway  and  Mr.  Davis,  the  plaintiff 
has  now  proved  that  they  derive  title  under 
Ifariiem  Tandel  and  Khodeja  Bebee,  and 
therefore  he  has  proved  that  he  has  as  good 
a  right  against  them  as  he  had  against 
Hashem  Tandel  and  Khodeja  Bebee.  What- 
ever  was  said  or  done  by  Hashem  Tandel 
bebre  be  sold  to  Mr.  Galloway  was  evidence 
Igainst  Mr.  Galloway  and  Mr.  Davis.  In 
this  view,  I  think,  the  plaintiff  has  made  out  a 
sofficient  title  to  recover  against  them,  in  the 
absence  of  their  proving  a  better  title.  The 
pluntiff  proved  a  sufficient  primd-facie  title 
Igainst  Khodeja  Bebee  by  proving  that  Ha- 
shem Tandel  held  possession  as  his  tenant, 
ud  the  deffendants  did  not  prove  that 
Khodeja  Bebee  had  any  title. 

For  the  reasons  above  given,  I  am  also 
tf  i^inion  that  the  plaintiff's  right  to  pos- 
tcarioiidtd  not  accrue  until  February  1864, 
log  within  12  years  next  before  the  com- 
■eacement  of  this  suit  in  1865. 

Some  difficulty  occurred  to  me  with  re- 
gvd  to  the  difference  between  the  quantity, 
7  beegahs  3  cottahs  more  or  less,  sought  to 
be  recovered,  and  the  quantity,  9^  beegahs, 
iud  to  be  IB  Mr.  Davis's  possession.  The 
pUttiff  dqps  not  say  that  the  whole  of  the 
w  Wilkin  the  bpandaries  is  that,  which  he 


seeks  to  recover,  but  that  he  seeks  to  recover 
all  the  land  within  those  boundaries  exclu* 
sive  of  certain  lands  and  buildings  to  which 
he  makes  no  claim,  ancf  that  the  land  claimed 
is  7  beegahs  3  cottahs  more  or  lesg. 

I  think  that  it  Is  sufficiently  proved  that 
the  land  within  the  boundaries  specified  in 
the  plaint,  exclusive  of  the  excepted  land, 
belongs  to  the  plaintiff,  and  that  he  is  enti- 
tled to  recover  possession  of  it.  His 
claim  is  7  beegahs  3  cottahs  more  or  less, 
and,  even  if  the  land  claimed  should  amount 
to  9^^  beegahs,  that  will  not  deprive  the  plaint- 
iff of  his  right  to  recover  it. 

It  is  admitted  by  Mr.  Davis  in  his  petition 
of  interventbn  that  he  is  in  possession  of 
the  land  sought  to  be  recovered,  and  it  is 
not  shown  that  he  has  any  land  within  the 
boundaries  specified  in  the  plaint  save  that 
which  he  obtained  from  Mr.  Galloway,  nor 
that  Mr.  Galloway  had  any  save  what  he 
obtained  from  Hashem  Tandel  and  Khodeja 
Bebee. 

•  It  is  proved  by  witness  No.  4,  Sheikh 
Tazoollah,  that  the  land  which  Mr.  Davis 
holds  is  that  which  was  formerly  held  by 
Busheer  Tandel,  afterward  by  Kinoo,  and, 
subsequently,  by  Hashem  Tandel. 

In  most  of  the  cases  cited  by  Mr. 
Cochrane  with  reference  to  limitation,  the 
question  of  tenancy  did  not  arise ;  and,  as 
to  the  two  cases  cited  from  Moores  Privy 
Council  Reports,  they  were  cases  decided  un- 
der the  old  Law  of  Limitation,  by  which  a 
party  was  not  precluded  from  proceeding 
with  his  suit  if  he  showed  good  and  suffi* 
cient  reasons  for  not  bringing  it  within  the 
period  of  limitation.  The  present  Law  of 
Limitation  contains  no  such  provision. 

I  see  no  reason  to  think  that  the  Princi- 
pal Sudder  Ameen  has  given  an  eri%)neous 
decree,  and  I  am,  therefore,  of  opinion  that 
the  decree  must  be  affirmed  with  the  costs  of 
this  appeal  to  be  paid  by  the  appellant  to  the 
respondent. 

Jackson^  y, — 1  agree  with  my  I*ord 
on  both  points.  It  appears  to  me  quite 
clear  from  the  documents  that  the 
plaintiff  Abdool  Hamed  did  acquire  by  the 
sale  in  the  Collectorate  the  quantity  of  land 
within  the  boundaries  specified  known  as  j\ 
beegahs  more  or  less,  and  that  this  land  is 
identical  with  the  land  which  is  occupied  by 
the  defendant,  and  whfch  is  in  dispute  in 
this  suit. 

Whether  any  question  may  arise  between 
the  plaintiff  and  the  aemindar  in  respect  of 
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the  land  being  in  excess  of  the  quantity,  7^ 
beegahs,  is  another  matter.  But  apparently 
no  such  question  can  arise.  The  land  seems 
to  have  been  taken  with  the  definition  of  *'  7i 
beegahs  i^ore  or  less ;"  and  it  was  stipulated 
in  the  lease  to  Kinoo  that  neither  party  was 
to  raise  any  objection  to  the  quantity  being 
more  or  less. 

I  think  also,  as  pointed  out  by  the  Chief 
Justice,  that  there  can  be  no  bar  from  limita- 
tion in  this  case,  as  there  was  no  adverse 
holding  by  Mr.  Galloway  so  long  as  his 
lessor  paid  rent  to  the  plaintiff,  and  that 
the  plainti£F's  cause  of  action  accrued  when 
he  determined  the  tenancy  of  Hashem,  and 
thus  acquired  the  right  to  re-enter  on  the 
land. 

There  is  only  one  point,  perhaps,  which  re- 
mains to  be  noticed,  and  that  is  the  claim  set 
up  by  the  plaintiff  when  he  intervened  in 
the  Act  IV.  proceedings.  It  appears  to 
me  that  that  has  really  no  bearing  on  the 
present  case.  Those  proceedings  related  to 
the  whole  land  (more  than  200  beegahsjT 
known  as  Tindel  Bagan ;  and,  if  the  plaintiff's 
agent  in  that  case,  with  or  without  author- 
ity, set  up  on  his  behalf  a  claim  to  land  to 
which  he  was  not  entitled,  he  deserved  to  be 
defeated  and  to  be  compelled  to  pay  costs  in 
those  proceedings;  but  that  would  be  no 
reason  why  he  should  be  debarred  from 
suing  now  in  respect  of  land  to  which  he  is 
entitled. 

I,  therefore,  quite  concur  in  affirming  the 
decision  of  the  Lower  Court  with  costs. 


The  19th  June  1867. 
Present : 

The  Hon'ble  G.  Loch  and  H.  V.  Bayley, 

Judges, 

Death  of  occupant  ryot— Rig:ht  of  Zemindar. 

Case  No.  3147  of  1866. 

Special  Appeal  from  a  decision  passed 
by  the  Deputy  Commissioner  of  Durung^ 
dated  the  x^th  September  1866^  affirming 
a  decision  passed  by  the  Moonsiff  of  that 
District,  dated  the  2^th  June  1866, 

Jatee  Ram  Snrmah  and  others  (Plaintiffs), 

Appellants^ 

versus 

Mungloo  Sarmah  and  others  (Defendants), 

Respondents. 


Baboo  Kishen  Succa  Mookerjee  for 
Appellants. 

Baboo  Kalee  Mohun  Doss  for  Respondents. 

A  zemindar,  on  the  death  of  an  occupant  ryot,  b 
entitled  to  let  his  land  to  whomever  he  pleases.  A 
distant  relation  of  the  deceased  r^ot  is  not  entitled  to 
succeed  by  inheritance  and  to  set  aside  the  arrangement 
made  by  the  zemindar  letting  the  lands  to  another 
tenant.  • 

Loch,  J. — It  is  admitted  by  the  respond- 
ent's  vakeel  that  the  ruling  of  the  first 
Court  on  the  point  of  Hindoo  Law  is  er- 
roneous ;  but  it  is  contended  that  the  point 
does  not  arise  in  this  case,  and  that  the  Lower 
Appellate  Cotirt*s  decision  does  not  rest 
upon  any  question  of  Hindoo  Law,  bat  on 
the  fact  that  the  land  in  question,  being 
part  of  a  debuttur  property  held  by  Kena- 
ram  as  a  tenant,  has,  on  the  death  of  his 
widow,  been  let  by  the  zemindar  to  another 
tenant,  and  that  the  petitioner,  as  next  legal 
heir  of  Kenaram,  is  not  entitled  to  succeed 
to  possession. 

We  agree  with  the  Lo>^er  Appellate  Court 
that  the  zemindar,  on  the  death  of  the 
occupant  ryot,  was  entitled  to  let  his  lands 
to  whom  he  pleased,  and  that  the  petitioner, 
a  distant  relation  of  the  deceased  Kenaram, 
is  not  entitled  to  succeed  by  inheritance  and 
to  set  aside  the  arrangements  made  by  the 
zemindar,  who  has  given  a  pottah  to 
Mungloo,  the  husband  of  Kenaram's 
daughter's  daughter. 

We  dismiss  the  appeal  with  costs. 


The  19th  June  1867. 

Present : 

The  Hon'ble  G.  Loch  and  H.  V.  Bayley, 

Judges. 

Sale  of  tenure  for  arrears  of  rent  (Effect  ofH 
Co-sharers  (Liability  oQ- 

Case  No.  3108  of  1866. 

Special  Appeal  from  a  decision  passed  by 
Moulvie  Anwar  Ali  Khan,  Principal 
Sudder  Ameen  of  Tipper  ah,  dated  the 
j^th  September  1866,  affirming  a  decision 
passed  by  Baboo  Woomachurn  Roy, 
Moonsiff  of  that  District ^  dated  the  joth 
December  186^* 

Alimooddeen  (Plaintiff),  Appellant, 

versus 

Sabir  Khan  and  others  (Defendants), 
Respondents.         ^ 

Baboo  Sreenath  Banerjee  for  Appellant, 

h 


i867.] 


Civil 


THE   WSBKLT   REPORTER. 


Rulings, 


6i 


Baboos  Greesk  Chunder  Ghose  and  Romesh 
Chunder  Miller  iox  Respondents. 

Where  a  decree  was  for  arrears  of  rent  due  upon  a 
tenure,  it  was  held  that,  though  the  sale-proceedings 
specified  that  the  rights  and  interests  of  certain  parties 
vcre  sold,  yet  the  tenure  itself  was  sold,  and  all  the  co- 
were  jointly  liable. 


Loch,  J. — The  special  appellant's  allega- 
tionsin  this  case  are  that  he  purchased  certain 
hnds  from  Dbuneeram,  one  of  the  proprie- 
tors of  the  talook  No.  19  ;  that  he  made  an 
vrangement  with  Sabir  Khan,  the  principal 
defendant,  by  which  it  was  agreed  that  the 
latter  should  receive  5  kanees  8|  gundahs 
of  this  land  from  which  he  was  to  pay  the 
lemindar's  rent,  and  that  plaintiff  was  to  re- 
tain the  remaining  4  kanees  5  gundahs,  and 
be  free  from  all  responsibility  for  the  rent ; 
that  the  defendant,  in  violation  of  his  en- 
gagement, brought  a  suit  for  rent  against  the 
plaintiff,  and  obtained  a  decree,  and,  such  de- 
cree being  injurious  to  the  plaintiff's  right, 
be  has  brought  the  present  suit  to  determine 
hb  right. 

The  defence  set  up  was  a  denial  of  plaint- 
iifs  right  altogether,  and  it  was  stated  that 
the  talook  in  question  had  been  sold  in  exe- 
codon  of  a  decree  for  arrears  of  rent ;  that 
the  plaintiff's  vendor,  one  of  the  co-sharers, 
had,  at  that  time,  lost  any  right  and  inter- 
est he  might  have  had  in  the  property,  for 
the  tenure  vas  sold  for  the  arrears  due  upon 
it,  and  therefore  the  plaintiff's  purchase 
from  Dhuneeram  some  years  after  that  sale 
vas  of  no  effect  as  Dhuneeram  had  no  rights 
to  convey. 

The  case  went  to  trial,  not  on  the  allega- 
tions made  in  the  plaint,  but  on  issues  arising 
oat  of  the  defendant's  pleadings  which  were 
w/  objected  to  by  the  plaintiff.  This  issue 
rehued  to  the  sale  of  the  tenure  for  arrears 
of  rent,  and  the  effect  of  that  sale.  It  was 
contended  for  the  plaintiff  that  only  the 
rights  and  interests  of  the  defaulting  tenants 
named  in  the  decree  were  sold  ;  thatDhunee- 
nm's  right  as  a  co-sharer  is  not  denied,  al)d 
that  his  rights  and  interests  were  not  sold, 
and  therefore  he  was  in  a  position  at  a 
nlNsequent  date  to  transfer  that  right  to  the 
plaintiff. 

The  Lower  Courts  dismissed  the  suit,  hold- 
ing that  the  tenure  had  been  sold  for  the 
arrears  which  had  accrued  upon  it,  and  that 
hj  that  sale  the  rights  of  Dhuneeram  were 
cxtingnished. 

In  special  appeal,  the  same  argument  is 
faised  bj  t^e  pleader  for  the  appellant,  and  he 
urges  that  the  precedent  of  12th  May  1857, 

VoL  VIII. 


quoted  by  the  Principal  Sudder  Ameen,  is 
not  applicable,  inasmuch  as  the  zemindar 
was  cognizant  of  the  fact  that  Dhuneeram 
was  a  co-sharer,  in  the  tenure,  as  is  evident 
from  the  jummabundee  of  1 83  7  and  a  proceed- 
ing of  the  Collector  of  29th  July  1843  in 
which  the  zemindar  sued  and  obtained  a 
decree  for  rent  from  Dhuneeram,  from  which 
it  may  be  inferred  that  Dhuneeram  had 
paid  his  quota  of  the  rent,  and  that  the 
zemindar  in  consequence  had  excluded  him 
from  the  number  of  the  defendants  whom  he 
sued  for  rent,  and  sold  the  right  of  the  de- 
faulting tenants.  Further,  it  is  urged  that 
the  sale-proceedings  show  that  only  the 
rights  and  interests  of  the  defaulting  tenants 
were  sold,  and  that  nothing  more  could  be 
sold,  and  in  support  of  this  averment  the 
decision  of  the  Full  Bench  of  13th  March 
1867  in  7  Weekly  Reporter,  page  260,  Civil 
Rulings,  is  quoted. 

We  find,  as  pointed  out  by  the  pleader  for 
the  respondent,  that  the  plaintiff,  special 
appellant,  abandoned  his  own  case  in  the 
'first  Court  ;  and  neither  in  his  appeal  below, 
nor  in  special  appeal,  did  he  complain  that 
his  case  had  not  been  gone  into.  It  is  there- 
fore too  late  to  take  it  up  at  this  time.  The 
suit  has  been  disposed  of  on  one  point,  m., 
the  effect  of  the  sale  for  arrears  of  rent  un- 
der a  decree  held  by  the  zemindar,  and  the 
Lower  Courts  have  held,  and  properly  so,  we 
think,  that  the  tenure  was  sold  for  the  arrears 
due  upon  it.  It  is  true  that  the  zemindar 
did  recognize  Dhuneeram  as  a  co  sharer,  and, 
as  such,  obtained  a  decree  against  him  in 
1843,  and  that  the  decree,  under  which  the 
tenure  was  sold,  runs,  not  against  Dhuneeram, 
but  against  the  registered  tenants  in  the 
zemindar's  sherishta;  but  the  suit  appears 
to'have  been  brought  in  the  usual  form  for 
arrears  on  the  tenure  for  which  all  the  co- 
sharers  were  jointly  liable,  and  of  the  exist- 
ence of  which  arrears  all  must  have  been 
cognizant.  It  is  impossible,  without  some 
proof,  to  admit  the  plea  urged  by  the  special 
appellant's  pleader  that  the  zemindar  pur- 
posely excluded  Dhuneeram  and  others  from 
his  claim.  Had  he  done  so,  he  would,  we 
think,  have  limited  his  claim  to  individuals, 
and  not  brought  his  action  in  the  usual  form 
against  the  tenants  registered  in  his  sherish- 
ta. Nor  do  we  see  that  Dhuneeram*  was  in 
any  way  prejudiced  by  this  mode  of  action. 
He  was  not  precluded  from  defending  the 
suit,  and  it  is  not  pretended  that  he  was  ig- 
norant of  its  institution.  The  decree  was 
for  arrears  due  upon  the  tenure  for  which 
I  all  the  co-sharers  were  jointly  liable  ;  and, 
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though  the  sale-proceedings  do  specify  that 
the  rights  and  interests  of  certain  parties 
are  sold,  their  names  jire  evidently  made  use 
of,  because  they  were  the  parties  registered 
in  the  zesiindar's  books.  The  decision  of 
the  Full  Bench  quoted  by  the  special  appel- 
lant has  nothing  to  do  with  this  case.  We 
agree  with  the  Lower  Court  that,  notwith- 
standing the  announcement  made  in  the  sale- 
proceedihgs  of  rights  and  interests,  the  ten- 
ure itsislf  was  sold,  and  therefore  the  rights 
uid  interests  of  the  plaintifiE's  vendor,  what- 
ever they  were,  ceased  with  that  sale.  Un- 
der this  view  of  the  case,  we  dismiss  the 
special  appeal  with  costs. 


The  19th  June  1867. 

Present  : 

The  Hon'ble  W.  S.  Seton-Karr  and 
A.  G.  Macpherson,  Judges, 

Sate  Law— Rights  of  l&ilctioii-t>urchasers. 

Case  No.  346  of  1867.  • 

Special  Appeal  from  the  decision  passed  by  the 
Principal  Sudder  Ameen  of  Fureedpore^  in 
Dcuca^  dated  the  i8th  December  /866, 
affirming  a  decision  passed  by  the  Moonsiff 
of  that  District y  dctted  the  28th  December 

Golack  Monee  Dossee  (Defendant), 
Appellant^ 

versus 

fluro  Chunder  Ghoie  (Plaintiff),  Respondent, 

Baboo  Hem  Chunder  Banerjee  for 
Appellant. 

Baboo  Romesh  Chunder  Mitter  for 
Respondent. 

Hie  principle  under  which  purchasers  of  estates  at 
rev^Bue-sales  acquire  such  estates  in  the  condition  they 
were  in  at  the  Permanent  Settlement  is  equaHy  necoe. 
nized  by  the  last  Sale  Law  (Act  XI.  of  1859)  as  by  the 
laWs  previous  t6  it,  ahd  applies  as  much  to  actual  en- 
Cfoacliment3  ort  the  talook  or  estate  by  hdgh hours  as  to 
incumbrances  or  under-tenures  created  on  it  i)y  the  old 
proprietor  or  oy  his  laches. 

Seton-Karry  J, — In  this  case  the 
pkuntiff,  who  was  auction-purchaser  at  a 
revenue-sale  for  a  talook  known  as  No. 
4449,  sued  to  obtain  possession  of  his  talook, 
suid  tp*cancel  the  effect  of  a  decision  under 
Act  X.  of  1859  in  a  case  in  which  he  had 
intervened  unsuccessfully. 

Th^  Moonsiff  decreed  the  case,  and  only  one 
defendant  out  of  several  appealed  to  the 
Principal  Sudder  Ameen  in  regard  to  a  por- 
tion of  the  land  claimed  for  the  purchaser  of 


the  talook,  but  pleaded  by  the  appellant  to 
be  a  part  of  Chupkandee,  or  of  her  shikmee 
talook  called  Ram  Huree  Muzoomdar,  and  as 
having  been  held  by  her  under  that  title  for  a 
number  of  years. 

The  Principal  Sudder  Ameen  at  first  de- 
creed the  appeal  ;  but,  on  the  plaintiff's  pro- 
ducing additional  evidence  in  the  shape  of 
papers  from  the  Collectoratej  the  Court 
reversed  its  own  judgment,  and  dismissed 
the  appeal,  holding  that  the  plaintiff,  as  an 
auction- purchaser  at  a  revenue-sale,  was 
entitled  to  recover  the  estate  free  of  all 
incumbrances,  and  that  the  additional  papers 
proved  the  land  claimed  to  have  formed  a 
part  of  talook  No.  4449  at  the  perpetaal 
settlement.       ^— .^ 

The  appellant  takes  several  grounds  of 
appeal  in  her  written  memorandum  ;  but 
they  may  all  be  compressed  into  this,  cflr., 
that  there  is  no  legal  evidence  to  show  that 
the  lands  claimed  in  Chupkandee  belonged 
to  talook  No.  4449,  and  no  proof  that  they 
were  ever  held  as  part  of  that  talook. 

The  cases  respecting  the  rights  of  anction- 
purchasers  have  been  referred  to  by  the  re- 
spondent in  support  of  the  decree  of  the  Lower 
Court,  in  order  to  show  how  the  highest 
Courts  of  this  country  have  always  treated 
auction-purchasers  and  their  rights. 

They  are  as  follows  :  Sudder  DewaiWiy 
Adawlut  for  1851,  pages  116,  625,  yji,  and 
for  1852,  page  824  ;  and  High  Court  No.  989 
of  1 862,  from  Dacca,  PuhchanunGooho  versta 
Radha  Kant  Surmah,  decided  by  Justices 
Kemp  and  Levinge  on  the  loth  oi  March 
1863,  but  not  primed. 

Several  of  the  cases  relate  to  the  avbidance 
of  incumbrances  created  on  an  estate,  an() 
to  the  sale- laws  previous  to  Act  XI.  of  1859. 
But  still  there  is  no  doubt  that  th6  principle 
under  which  purchasers  of  estates  at  revenue- 
sales  acquire  such  estates  in  the  condition 
they  were  in  at  the  perpetual  settlement  is 
equally  recognized  by  the  last  sale-law,  and 
that  it  applies  as  much  to  actual  encroach-^ 
ments  on  the  talook  or  estate  by  neighbour ' 
as  to  incumbrances  or  under-tenures  create 
on  it  by  the  old  proprietor,  or  by  his  laches. 

Aj)ply1ng  this  rule,  which  has  been  re 
gularly  recognized  by  t^e  Courts,  to  the  c 
before  us,  W6  fihd  that  the  evidence  on  whic 
the  Principal  Sudder  Ameen  has  given  th 
lands  claimed  by  the  plaintiff  to  him  is  thai 
of  quinquennial  register-papers  of  the  y^ar 
1202,  the  Court  holding  that  ti^ie  papers- 
cleariy  ^how  that  the  iatads  now  tlaimed  by 
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tbo  defendant  as  part  of  a  sbikmee  talook 
in  Cbopkandee  were  really  p^rt  of  tl^e 
plaintiffs  separate  taiook  at  the  perpetua) 
settlement. 

We  cannot  say  that  this  evidence  is  not 
legal  evidence,  or  that  there  is  anything 
illegal  in  the  deduction  which  the  Principal 
Siidder  Ameen  makes  from  it.  The  question 
d  long  possession  by  the  defendant  against 
an  anciioQ-purchaser,  not  boui^l  by  the 
laches  of  bif  predecessor,  is  wholly  im- 
xoaterial. 

The  appeal  must  be  dismissed  with  costs. 

Macpherson^  J, — I  concur  generally  in 
tliis  judgment,  and  think  the  appeal  should 
be  dismissed  wit^  costs. 


i 
I 


The  19th  June  1867. 

Present  : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpherson, 

Judges. 

Uwititiwt  —  Ezecntion  —  Admj^on  —  Will  — 

Executors. 

Cases  Nos.  52  and  53  of  1867. 

Mistellaneous  Appeals  from  an  order  passed 
hy  thi  Judge  of  Backer gunge^  dated  the 
ijth  December  1866 ,  reversing  an  order 
passed  by  the  Principal  i^udder  Ameen 
rfihai  District,  dated  the  6th  August  1866, 

Chnndcr  Kant  Mitter  (Objector),  Appellant, 

versus 

Ramnarain  Dey  Sircar  (Decree-holder)  and 
others  (Judgment-debtors),  Respondents. 

Baboo  Hem  Chunder  Banerjee  for 
Appellant. 

Baboos  Romesh  Chunder  Mitter  and  Otool 
Chunder  Mookerjee  for  Respondents. 

^'liere  judgment-debtors  appear  and  admit  the  det>t 
Md  profntse  to  pay  within  a  eiven  time,  execution  may 
ffooee^  tbouffh  the  period  of  3  years  from  the  passing 
■  Act  XIV.  <rt  1859  has  expired. 

J^Ttere  property  is  devised  by  will  to  executors,  any 
Wbiesion  by  oarties  other  than  the  executors  to  the 
•B  would  not  oind  the  estate  of  the  deceased,  and  the 
•mBion  of  one  executor  would  not  bind  another, 
IMicularly  if  not  made  in  the  character  of  executor. 

^K  J' — In  this  case  the  judgraent- 
diUor  was  one  Nubo  Kishore.  He  died 
living  a  son  Ishur  Chunder  by  his  first 
*ik,  and  a  widow  Ram  Sona,  the  mother 
jt  two  minor  sons  Chunder  Kant  and 
fctnii  Chunder.  The  decree  held  by  the 
Wdal  appellant  waa  passed  on  20th  May 
V57-    £x6oation  was  taken  out  in   1859 


when  property  bejp^gir^g  to  ()|e  judgment- 
debtor  was  attached,  and  on  6th  June  1859 
the  case  was  struck  ^ff.  No  further  steps 
in  execution  appear  to  have  been  taken  till 
May  1863  when  application  t*  substitute 
the  heirs  of  ti^e  judg^ept-debtor,  and  to 
serve  notice  on  them,  was  made.  Notice 
was  served,  and  Ishur  Chunder  j^(^  ]Ram 
Sona,  as  m.Qthpr  ai^d  guar4ian  gf  the  minor 
sons  of  the  debtor,  appeared  and  filed  a 
petition  adniitting  the  debt,  and  promising 
to  pay  the  amount  within  a  certain  time, 
and  on  this  the  case  was  struck  off.  Fresh 
application  is  /low  made  for  execution,  but 
the  Lower  Courts  have  held  that  it  is  barred 
by  limitation. 

It  has  frjsquentiy  been  held  {isee  the  cases 
collected  in  Mr.  Thomson's  Law  of  Limita- 
tion, pp.  149,  150)  that,  where  the  judgment- 
debtors  appear  and  adniit  the  debt,  and 
promise  10  pay  within  a  given  time,  execu- 
tion may  proceed,  though  the  period  of  three 
years  from  the  passing  of  Act  XIV.  of  1859 
.has  expired.  Ip  the  present  case,  the  re- 
spondents raise  two  objections:  first,  that 
Ram  Sona  was  no  party  to  the  petition  ad- 
mitting the  debt,  and  that  her  eldest  son 
Chunder  Kant  had  then  attained  majority; 
and,  secondly,  tt>fit  her  h.usband  Nubo  Kishen 
had  disposed  of  his  property  by  will,  and 
therefore  the  property  could  not  be  sold  for 
the  debt. 

With  regard  tp  the  first  objection,  we 
think  that  no  question  as  to  the  fact 
of  Rain  §on^'s  having;  petitioned  ca.n  now 
be  raised.  It  was  never  disputed  below. 
Both  Courts  sts^te  it  £^  a  fact  that  she  did 
petition,  and  00  obj[ection  to  this  finding  can  be 
raised  in  special  ajppeal.  On  the  second  ob- 
jection taken  before  us,  we  think  that,  if  the 
decree-holdcjr  were  in  time,  the  fact  that  a 
will  had  been  executed  would  not  project  the 
property  from  ^ale ;  but,  in  this  case,  the 
decree-l^kolder  is  uQt  in  time,  and  he  re^ts 
entirely  upon  tl>e  effect  of  the  admission 
made  by  Ishur  Chunder  and  Ram  Sona.  As, 
however,  the  properly  has  been  devised  by 
will  to  executors,  any  admission  by  parties 
other  than  the  executors  to  the  will  would 
not  bind  the  estate  of  the  deceased,  ajid  the 
admission  of  one  expcutor  would  not,  we 
think,  bind  another,  at  any  rate,  if  the  ad-  * 
mission  was  not  made  in  the  character  of 
executor,  which  Ram  Sona's  admission  was 
not.  Under  this  view  of  the  case,  we 
reverse  the  order  of  the  Judge,  and  lestpce 
that  of  the  Pr'mcip^l  Sudder  Ameen,  and 
decree  this  appeal  with  costs. 
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The  19th  June  1867. 

Pre^nt: 

The  Hon'ble  L.   S.   Jackson   and 
C.  P.  Hobhouse,  Judges, 

Execution— Section  170,  Act  VIII.  of  1859— 
Attendance  of  party  as  witness. 

Case  No.  127  of  1867. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Patna^  dated  the  12th 
December  /S66,  affirming  an  order  pass- 
ed by  the  Sudder  Ameen  of  that 
District,  dated  the  30th  June  1S66, 

Syud  Deshan  Hossein  (Decree-holder), 

Appellant, 

versus 

Mussamut  Khodeja  and  others  (Judgment-' 
debtors),  /Respondents, 

Baboo  Roopnath  Banerjee  for  Appellant. 
Mr,  R,  E,  Twidale  for  Respondents. 

A  Court  may  avail  itself  inlan  execution-case  of  the 
power  given  by  Section  170,  Act  VI 1 1,  of  1859,  to  sum- 
mon a  party  to  give  evidence,  and,  on  his  failing  to 
comply  with  that  order,  to  pass  judgment  against  him. 

Jackson,  J, — It  appears  to   me  that,  in 
this   case,  there    is   no   ground   of   special 
appeal  whatever.     Section  170  of  the  Civil 
Procedure  Code  is  one  primarily  applicable 
to  regular  suits,  and  in  such  suits,  when  the 
person,  who  is  a  party,  is  summoned  to  give 
evidence    without    lawful    excuse,    fails    to 
comply   with   that   order,    it   is   competent 
to  pass  judgment  against  him.     Then,  by 
Section    38   of   Act   XXUI.   of  1861,   the 
procedure  prescribed  by  Act  VIII.  of  1859 
(Section  170  being  part  of  it)  is  to  be  fol- 
lowed, as  far  as  it  can  be,  in  all  Miscellane- 
ous cases  and  proceedings.    Therefore,  the 
power  given  by  Section  170  was  one  which 
the  Court  might  avail  itself  of  in  an  execu- 
tion-case.    The  matter  itself  under  investi- 
gation *was,  in  reality,  part  of  the  matter  in 
contest  in   the   suit   which  the   Court   had 
found  it  more  convenient  to  reserve  for  in- 
vestigation after  decree.     It  was,  therefore, 
quite  reasonable  and  lawful  to  summon  the 
plaintiff,  and  to  require  him  to  give  evidence. 
That  being  so,  the  Court  would  have  been 


at  liberty,  without  reference  to  the  other 
circumstances  in  the  case,  to  have  disallowed 
this  part  of  the  claim  upon  plaintiff  refusing 
to  appear.  The  Court  has  not  done  merely 
that ;  it  has  gone  into  the  evidence  upon  the 
whole  of  the  case,  and  has  disallowed  the 
claim.  The  Judge  in  like  manner  has 
looked  into  the  merits  of  the  case>  and, 
being  of  opinion  that  it  was  a  case  in  which 
the  evidence  of  plaintiff  was  highly  neces- 
sary, thought  that,  in  the  absence  of  his 
giving  that  evidence,  the  presumption  was 
against  him,  and  therefore  that  his  claim  to 
wassilat  should  be  disallowed.  This  is 
wholly  a  question  of  fact,  and  one  with 
which  we  are  not  competent  to  deal  in  spe- 
cial appeal.  I  think,  therefore,  the  appeal 
must  be  dismissed  with  costs. 
Hobhouse,  J, — 1  concur. 


The  20th  June  1867. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  Judge. 

Declaratory  decrees  —  Judgments  in  rem— 
Adoption —  Thakbnst  Maps  —  Misjoinder. 

Case  No.  424  of  1866. 

Regular  Appeal  from  a  decision  passed  by 
Moulvie  Imdad  Ali .  Khan,  Principal 
Sudder  Ameen  of  lirhoot,  dated  iht 
i^th  September  1866. 

Baboo  Motee  Lai  and  others  (Plaintiffs), 

Appellants, 

versus 

Ranee,  the  wife  of  Maharaja  Bhoop  Singh 
Bahadoor,  and  others  (Defendants), 
Respondents. 

Baboos    Dwarkanaih    Mitter    and    Mohtsk 
Chunder  Chowdhry  for  Appellants. 

Baboos  Onookool  Chunder  Mookerjee  and 
Bama  Churn  Banerjee  and  Moonshee 
Ameer  Ali  for  Respondents. 

Suit  laid  at  Rupees. 9,508-4. 

It  is  discretionary  with  the  Courts  to  give  a  decla- 
ratory decree  or  not. 

The  Full  Bench  decision  (  7  W.  R.  3S3)  meoely  laid 
down  that  a  decision  in  a  suit  inter  alios  relating  to    ' 
question  of  adoption  was  not  a  judgment  in  rem,  and  wa 
not  conclusive ;  and  that  a  judgment  or  order  in  a  soil 
inter  partes  in  which  it  had  Seen  found  that  the  plaintiT 
had  been  adopted  could  not  be  used  at  all  as  evideoo 
of  the  fact  of  adoption  in  a  suit  inter  alios.     It  00I3 
spoke  of  decrees  or  judgments  in^<^  alios,  and  nevei 
intended  to  speak  of  the  admissibility  or  inadmissibility! 
of  thakbust  maps  or  other  similar  surveys,  as  to  whether*J 
they  would  or  would  not  be  evidence  a^inst  persoDS(| 
who  were  not  parties  to  them. 
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Coarts  should  reject  plaints  against  several  defend- 
ants for  causes  of  action  which  have  accrued  against 
each  of  them  separately,  and  in  respect  of  which  they 
are  sot  jointly  concerned. 

Peacock,  C,  J. — ^The  suit  was  brought  for 
coDfirmatkon  of  possession  by  a  declaration 
of  right  and  determination  of  boundaries 
ID  respect  of  certain  land  situate  in  Mouzah 
Rampore  Shamchand  Shaestabad,  by  setting 
aside  a  new  thakbust  map  prepared  by 
ihe  Deputy  Collector  of  Patna  and  Tirhoot, 
a  proceeding  of  the  said  officer  dated  i6th 
Jaaaar)'  1865,  an  order  of  the  Collector 
dated  17th  June  1865,  confirming  the  said 
proceeding,  and  an  order  of  the  Revenue 
Commissioner,  dated  29th  June  1865,  rejecting 
the  appeal. 

In  fact,  this  is  a  suit  not  to  obtain  relief, 
because  the  plaintiff  is  in  possession  of  the 
lands  in  respect  of  which  the  suit  is  brought, 
bat  it  is  in  substance  brought  under  Section 
i5,AaVIlL  of  1859,  for  a  decree  declaring 
ibiu  the  thakbust  map  is  wrong,  and  that  the 
sabsequeni  proceedings  are  erroneous. 

As  to  the  thakbust  map,  it  appears  that 
the  plaintifi  has  never  appeared  before  the 
Deputy  Collector,  or  pointed  out  to  him  that 
the  boundary-line  in  the  thakbust  map  is 
erroneous  so  far  as  the  plaintiff's  estate  is 
concerned.  But  it  appears  that  the  pro- 
prietor of  another  estate  Sydabad  did  prefer 
a  claim  before  the  Deputy  Collector  with 
regard  to  the  boundary-line  so  far  as  it 
affected  that  estate,  and  that  the  Deputy 
Collector  upheld  the  thakbust  map  so  far 
as  it  related  to  that  part  of  the  boundary- 
line. 


Collector,    and    consequently    no    right    to 
appeal  against  the  order  of  the  Collector. 

He  had  no  right,  "therefore,  in  this  suit 
to  set  aside  the  order  of  \he  Deputy 
Collector  of  the  16th  January  1065,  or  the 
order  of  the  Collector  in  reference  thereto, 
or  the  order  of  the  Revenue  Commissioner 
rejecting  the  appeal. 

The  question,  then,  stands  simply  with 
reference  to  the  thakbust  map — is  plaintiff 
entitled  to  come  here  and  ask  for  a  declara- 
tory decree  that  the  map  and  the  boundary- 
line  therein  set  forth  are  wrong .? 

Section  15,  Act  VIII.  of  1859,  says; 
"  N6  suit  shall  be  open  to  objection  on  the 
ground  that  a  merely  declaratory  decree  or 
order  is  sought  thereby,  and  it  shall  be 
lawful  for  the  Civil  Courts  to  make  binding 
declarations  of  right  without  granting  conse- 
quential relief." 

It  has  been  held  in  England  under  similar 
words  used  in  the  15  and  16  Vic,  c.  86, 
•that  it  is  discretionary  in  the  Courts  whether 
they  will  give  a  declaratory  decree  or  not. 
It  was,  as  so,  decided  in  the  case  of  Fletcher 
versus  Rogers,  id  Hare's  Reports,  Appendix ; 
also  in  Garlick  versus  Lawson,  ib.  14. 

This  Court  also  has  decided  that  it  is 
discretionary  with  them  to  make  declaratory 
decrees  or  not,  and  refused  to  do  so  in  a 
case  in  which. a  reversionary  heir  asked  for  a 
decree  during  the  life  of  the  widow.  The 
Court  held  that  the  party  making  the  appli- 
cation might  never  be  heir  at  all,  in- 
asmuch as  he  might  die  during  the  life  of 
the  widow. 


m 
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The  plaintiff,  then,  apparently  appealed 
against  that  decision  of  the  Collector.  The 
plaintiff  bad  no  right  to  appeal  against  that 
decision,  because  it  was  made  in  a  pro- 
ceeding to  which  he  was  not  a  party ;  and 
the  question  which  arose  in  that  case  might 
have  been  a  very  different  one  from  thai 
which  would  have  arisen  had  the  plaintiff 
nude  his  representation  to  the  Deputy 
Collector.  But  the  Collector  said  that  he, 
the  plaintiff,  was  too  late.  It  appears  to 
IS  that  the  Collector  was  quite  right  in 
lejecting  his  application  if  made  too  late, 
Ufcd  would  also  have  been  right  in  rejecting 
%  even  If  the  plaintiff  had  been  in  time, 
because  it  was  an  application  which  he  had 
ao  right  to  mike,  he  being  no  party  to  the 
poceeding. 

As  to  the  order  of  the  Revenue  Commis- 
Boner  rejeodng  the  appeal,  the  plaintiff  had  no 
light  to  set  aside  the  order  of  the  Deputy 


These  cases  show  that  it  is  discretionary 
with  the  Court  whether  they  will  make  a 
discretionary  decree  or  not ;  and  the  only 
remaining  question  in  this  case  is  whether 
the  Court  ought  to  make  a  declaratory  decree 
that  the  line  laid  down  in  the  thakbust  map 
is  wrong. 

It  appears  to  the  Court  that  this  is  not  a 
case  in  which  justice  requires  that  such 
a  decree  should  be  made.  If  the  plaintiff 
thought  that  the  boundary-line  had  been 
wrongly  described  in  the  thakbust  map,  he 
should  have  gone  before  the  Deputy  Col- 
lector, and  pointed  to  him  the  grounds  upon 
which  he  contended  that  that  line  had 
been  erroneously  laid  down.  It  does  not 
appear  that  the  parties  interested  in  the  lands 
on  the  other  side  of  the  boundary-line  dis- 
puted that  the  line  is  erroneously  laid  down. 
Whether  they  do  so  or  not,  we  do  not  think 
that  the  plaintiff  ought  to  have  a]  declaratory 
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decree  when  he  neglected  to  appear  before 
the  proper  authorities,  and  make  his  complaint 
in  proper  time.  • 

It  is  sai^  by  the  plaintiff  that  this  thak- 
bust  map  may  be  used  some  day  or  other 
agstinst  him  as  evidence  that  the  estate  on  the 
southern  side  of  it  comes  up  to  that  line. 
We  have  reason  to  know  that  it  has  been 
considered  that  this  Court,  in  the  Full  Bench 
decision*  which  they  lately  gave  respecting 
a  judgment  in  rem,  substantially  declared 
that  thakbust  maps  could  not  be  used  for 
any  purpose.  Speaking  fof  myself  and  my 
learned  colleague  beside  me,  I  have  no 
hesitation  in  saying  that  it  was  not  the 
intention  of  that  decision  to  lay  down  any 
rule  of  the  kind.  All  that  we  did  was  to 
lay  down  that  a  decision  in  a  suit  inter  alios 
relating  to  a  question  of  adoption  was  not 
a  judgment  in  rem^  and  that  it  was  not  con- 
clusive ;  and  we  also  answered  another 
question  put  to  us  by  the  Court  which 
referred  the  case,  and  said  that  a  judgment 
or  order  in  a  suit  inter  partes^  in  which  it 
had  been  found  that  the  plaintiff  had  been 
adopted,  could  not  be  used  at  all  as  evidence 
of  the  fact  of  adoption  in  a  suit  inter  alios. 
What  we  spoke  of  were  decrees  or  judgments 
inter  alios,  and  we  never  intended  to  speak 
of  the  admissibility  or  inadmissibility  of 
thakbust  maps  or  other  similar  surveys, 
as  to  whether  they  would  or  would  not  be 
evidence  a|;ainst  persons  who  were  not  parties 
to  them. 

It  IS  not  necessary  now  to  decide  whether 
this  thakbust  map  will  or  will  not  be  admis- 
sible in  evidence  in  any  future  proceeding 
upon  a  question  of  boundary  to  which 
the  plaintiff  may  be  a  parly.  When  such 
pioceeding  shall  arise,  if  the  map  should  be 
admissible,  the  plaintiff  may  show,  if  he  can, 
that  it  is  wrong.  But  the  plaintiff  has  no 
right  to  come  now  to  clear  away  what  he 
calls  a  cloud  upon  his  title,  inasmuch  as  he 
did  not  think  fit  to  attend  before  the  Deputy 
Collector  when  he  was  making  thai  map,  or, 
after  he  had  made  it,  to  point  out  that  he 
was  in  error  in  laying  down  the  line  as 
he  did.  It  was  his  own  fault  if  there  is 
this  cloud  in  consequence  of  the  boundary- 
lines  being  so  laid  down.  But  he  is  not 
entitled  to  put  the  parties  to  the  expense  of 
a  suit  in  order  to  obtain  a  declaratory  decree 
respecting  a  matter  which,  if  wrong,  might 
have  been  set  right  by  a  proceeding  before 
the  Revenue  Authorities. 

^^^^M*— ii^^i^— Mill  ■■    ■  ■    MW^— ^— *  ■        ^^m^'^  ■  ^    ■^^■^i»^^.^^B^^^^^B^^I^>^»^*i^^^i^— 

•  Sec  Vol.  7,  p.  388. 


Under  these  circumstances,  without  saying 
that  we  agree  in  the  reasons  of  the  Prin- 
cipal  Sudder  Ameen,  w^  think  that  he  was 
right  in  rejecting  the  plaint. 

Further,  the  Principal  Sudder  Ameen 
says  that  this  suit  relates  to  the  boundary- 
line  of  three  different  estates  on  the 
southern  side  of  it.  The  plaintiff  joined 
the  proprietors  of  these  three  different 
estates  in  the  suit.  But  it  was  not  shown 
that  the  case  was  the  same  as  regards  the 
estates  of  the  three  defendants.  It  by  no 
means  follows  that,  because  it  may  be  wrong 
as  to  one,  it  is  also  wrong  as  to  the  others. 
Although  the  plaintiff  is  interested  in  show- 
ing that  the  whole  line  is  wrong,  the 
defendants  are  interested  only  so  far  as 
their  respective  lands  are  concerned,  and 
each  of  the  defendants  may  have  a  separate 
case,  and  different  witnesses  to  prove  that 
the  line  is  laid  down  oMrect^y  so  far  as 
his  estate  is  concerned  The  Principal 
Sudder  Ameen  says  that  the  plaintiffs 
were  wrong  in  joining  these  several  de- 
fendants in  one  suit,  and  on  that  groqnd 
he  substantially  rejected  the  plaint.  In 
a  recent  Full  Bench  decision*  the  Court 
pointed  out  the  inconvenience  of  joining  in 
one  case  a  number  of  defendants  whose 
cases  might  be  wholly  distinct  from  each 
other.  If  the  plaintiff  is  correct  in  joiniag 
these  three  defendants  in  one  suit,  he  might 
have  found  20  different  defendants  if  there 
had  been  as  many  separately  interested  in 
maintaining  the  correctness  of  the  thakbust 
map  in  as  many  different  parts  of  it  of  which 
the  plaintiff  had  an  interest  to  dispute  the 
correctness.  In  that  case,  a  suit  was 
brought  against  several  defendants,  each  of 
whom  claimed  under  a  separate  sale  made  hj 
the  father  of  a  joint  Hindoo  family  under 
the  Mitakshara.  The  Court,  in  delivering 
judgment,  made  the  following  remarks : 
"  It  is  very  inconvenient  that  a  suit  of  this 
*'  nature  should  be  brought  against  a  number 
"  of  defendants  whose  interests  are  altogether 
"  distinct  from  each  other.  Section  8,  Act 
"  VIII.  of  1859,  allows  causes  of  action  to  be 
"  joined  in  the  same  suit  by  and  against  the 
'*  same  parlies.  But  there  is  no  Clause 
'^  which  authorizes  different  causes  of  action 
"  to  be  joined  in  one  suit  against  different 
"  parties,  where  each  of  those  parties  has  a 
''  distinct  and  separate  interest.  In  this 
*'  case,  the  validity  of  the  different  deeds 
"  depends   each   upon   its  own  merits.     It 

''  would  be  just  as  reasonable  to  sue  four 

• — — — —  ■■»  ■ 
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"different  defendants   on  bonds  given   by 

"each  of  them  or  even  to  join  them  with  a 

"few  other  defendants  fbr  trespassing  on  the 

"plaintiff's  lands,  as  it  was  to  join  all  the 

"defendants  in  the  present  suit.      Such  a 

"joinder  in  one  suit  of  distinct  causes  of 

*^  action  against  different  defendants,  each  of 

"wbgm  is  unconnected  with  the  cause  of 

"action  against  the  other,  complicates  the 

"case  before    the   Judge,    and   renders    it 

"exceedingly  difficult   for  him   in   dealing 

"with  the  case  of  each  defendant  to  exclude 

"from  his  consideration   those   portions  of 

"the  evidence  which  may  not  be  admissible 

"against  him,  though  admissible  against  one 

"or  more  of  the  others.     Moreover,   it  is 

"vexatious  and   harassing   to  the  different 

"defendants.     Such  a  procedure  renders  it 

"almost  compulsory  on  all  the  defendants 

"to  be  present,  either  in  person,  or  by  their 

"pleaders,    whilst    the    case    is    going   on 

"against  the  others  in  respect  of  matters  in 

"which  they  are  not  interested;  moreover, 

''it  is  harassing  and  inconvenient  as  regards ,, 

**the   attendance  of    the     witnesses  of    the 

"several     defendants,     as     it    renders     it 

"necessary  foj  the  witnesses  of  each  to  be 

"present  and  to  be  detained  whilst  the  case 

"  of  the  others  is  being  heard  and  determined. 

"  Again,  in  appeal,  each  case  must  be  argued 

"  as  a  separate  and  distinct  case. 

**  I  think,  therefore,  that  the  Judges  below 
"ought  to  be  more  careful,  and  to  reject 
"  plaints  when  brought  against  several  defend- 
*'ants  for  causes  of  action  which  have 
"occuned  against  each  of  them  separately, 
"and  in  respect  of  which  they  are  not  jointly 


iff  disputed,  and  it  by  no  means  followed 
that,  because  the  line  might  have  gone  too 
much  to  the  north  qu  that  part  where  the 
plaintiff's  estate  abutted  upon  the  estate  of  one 
of  the  defendants  to  the  south,*  it  was  also 
too  much  to  the  notth  on  those  parts  where 
the  plaintiff's  estate  abutted  upon  those  of 
the  other  defendants.  1  do  not  mesCn  to  say 
that  it  is  an  inflexible  rule  that  all  the 
defendants  must  have  a  joint  interest  in  all 
the  matters  of  the  suit ;  but  in  this  case,  as 
well  as  in  th6  case  cited,  the  causes  of  action 
against  the  several  defendants  were  wholly 
distinct  and  unconnected  with  each  other. 
The  Principal  Stidder  Ameert  was  acting 
quite  in  accordance  with  the  principle  laid 
down  in  the  Full  Bench  case,  and  was  right 
irt  rejecting  the  plaint.  His  decree  will 
be  affirmed  except  as  to  the  award  of  costs. 
The  appellant  will  pay  the  costs  of  this 
appeal  to  the  owners  of  Mdlikpote  according 
to  the  valuation  of  that  estate  in  the  plaint, 
and  to  the  owners  of  Mohunpore  ana 
Hybutpore,  whb  appear  by  the  same  pleader, 
according  to  the  joint  valuation  of  those  two 
estates  as  given  in  the  plaint. 

The  decree  of  the  Lower  Court  will  b^ 
amended  by  Awarding  costs  in  that  Court  to 
the  defendants  to  be  assessed  according  to 
the  same  mentioned  principle  and  valuation. 


"concerned." 
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Aod  then*  again,  at  the  end  of  the  decision, 
<ke  Court  pointed  out  the  inconvenience 
vhidi  arose  id  that  particular  case,  inasmuch 
^  out  of  one  suit  there  had  arisen  six  or 
^ght  appeals,  each  depending  upon  a  differ- 
eat  state  of  facts  which  the  Court  was  com- 
pelled to  hear  separately,  and  in  which  it 
became  necessary  to  give  separate  judgments. 
The  Court  observed:  **The  necessity  of 
*'aeparaxing  all  these  different  cases  in  deli- 
^'vering  judgment  in  appeal  shows  the 
•difficulty  and  annoyance  to  which  defend- 
UKs  must  be  put  by  being  joined  in  one 
ttlion  in  respect  of  different  causes  of 
**  action  to  set  aside  various  deeds  executed 
"ooder  different  circumstances,  and  in 
"respect  of  which  they   have  no  common 

lo  the  present  case,  the  several  defendants 
ittd  no  common  interest  in  the  land  to  the 
KQth  of  the  boundary-line  which  the  iy|int- 


The  20th  June  1867. 

Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  KLy  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  Judge. 

Nibrtgage  by  wives— Estoppel— Execution. 

Case  No.  354  of  1866. 

Regular  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Shaha- 
bady  dated  the  jist  July  1866, 

Daiicepershad  and  others  (Defendants), 

Appellants, 

versus 

Baboo  Maun  Singh  (Plaintiff),  Respondent. 

Bahoos  Unnoda  Pershad  Banerjee  and  Mohesh 
Chunder  Chowdhry  for  Appellants. 

Mr,  R,  7\  Allan  and  Baboos  Onookool 
Chunder  Mookerjee  and  Bamachum 
Banerjee  for  Respondent. 

R  and  G  allowed  their  wives  to  appear  as  owners  of 
a  certain  property;  and,  the  wives  havingr  mor^ged  it 
to  the  plaintiff,  the  husbands  subsequently  ratiftedwhat 
they  had  done,  and  undertook  the  responsibility  as  secu- 
rities for  the  mortgage-debt.    Held  that,  as  R  and  G 
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could  not  succeed  if  they  brought  a  suit  to  recover  the 
property  on  the  ground  that  the  wives  had  no  authority 
to  pledge  it,  so  neither  could  the  defendant,  who  claimed 
under  an  attachment  against  them,  attach  the  property, 
nor  had' the  auction-purchaSer  any  title  as  against  the 

plaintiff. 

• 

Peacock,  C.y. — This  is  a  very  clear 
case.  It  is  not  disputed  that  the  property 
really  -belonged  to  Reetbhunjun  and 
Goomanbhunjun  at  the  time  when  the  zur-i- 
peshgee  lease  of  21st  April  1864  was  execut- 
ed. But  those  gentlemen  allowed  their 
wives,  Bhugwan  Kooer  and  Asman  Kooer,  to 
appear  as  the  owners;  and  they,  on  the  21st 
April  1864,  as  being  the  owners  of  this 
property  which  really  belonged  to  their 
husbands,  executed  a  zur-i-peshgee  lease  to 
the  plaintiff.  That  zur-i-peshgee  lease  was 
executed    prior    to    the    execution    in   this 

case* 

On  the  22nd  April,  the  day  after  the 
zur-i-peshgee  had  been  executed,  Gooman- 
bhunjun for  himself  and  as  mooktear  of 
Reetbhunjun,  he  having  authority  by  a 
mooktearnamah  which  was  proved,  executed 
a  deed  by  which  the  two  brothers  guaranteed ' 
the  debt  which  had  been  contracted  by  the 
ladies  upon  the  security  of  the  estate;  and 
in  that  deed  they  stated  that  the  ladies  had, 
by  zur-i-peshgee,  leased  /A«r»  estates.  The 
husbands  allowed  the  wives  to  appear  as 
owners  of  the  property ;  and  the  wives  having 
mortgaged  it  to  the  plaintiff,  the  husbands 
subsequently  ratified  what  they  had  done, 
and  undertook  the  responsibility  as  securities 
for  the  mortgage-debt. 

It  is  clear,  then,  that  the  husbands  allowed 
the  plaintiff  to  deal  with  the  wives  as  if  they 
were  the  owners,  and  that  they  never 
brought  it  to  the  notice  of  the  plaintiff  before 
the  execution  was  executed  that  their  wives 
were  not  the  owners.  If  Reetbhunjun  and 
Goomanbhunjun  had  brought  a  suit  to  re- 
cover the  property  on  the  ground  that  the 
wives  had  no  authority  to  pledge  it,  it  is 
quite  clear  that  they  could  not  have  suc- 
ceeded. Their  own  acts  would  have  es- 
topped them  from  recovering  the  property. 
Then  the  defendant,  who  claims  under  an 
execution  against  them  subsequent  to  the 
zur-i-peshgee,  is  only  in  the  same  position 
as  Reetbhunjun  and  Goomanbhunjun  would 
»  have  b^en.  They  could  not  have  sued  to 
set  aside  ihe  zur-i-peshgee  lease,  and  to 
recover  the  property. 

It  appears  to  me.  therefore,  that  the  Prin-  j 
cipal   Sudder  Ameen   was  right  in  holding 
that  the  execution-creditor  was  not  eniitied 
to  attach  the  property,  and  the  auction-pur- 
chaser has  no  title  as  against  the  plaintiff. 


The  case  has  been  brought  as  if  it  were 
one  of  fraudulent  conveyance.  But  it  is  very 
different.  If  the  plaintiff  had  lent  money 
to  Reetbhunjun  and  Goomanbhunjun  bond 
fide  on  the  security  of  a  zur-i-peshgee  exe^ 
cuted  by  them,  the  execution-creditor  could 
not  have  attached  the  property.  Reetbhun- 
jun and  Goomanbhunjun  did  substantially 
have  the  full  benefit  of  the  advance  *made 
by  the  plaintiff,  for  the  money  advanced 
was  handed  over  by  the  wives  to  Reetbhun- 
jun for  the  purpose  of  paying  the  Govern- 
ment revenue.  The  husbands,  therefore,  have 
had  the  benefit  of  the  money  advanced  by 
the  plaintiff,  and  could  not  sue  to  set  aside 
the  deed.  The  execution-creditor  or  the 
purchaser  under  the  execution  is  not  in  a 
better  position.  The  plaintiff  advanced 
money  in  good  faith.  If  the  plaintiff  had 
been  in  collusion  with  Reetbhunjun  and 
Goomanbhunjun,  and  the  zur-i-peshgee  had 
been  a  mere  colorable  transaction  to  protect 
their  property  from  their  creditors,  the 
case  would  have  been  different. 

The  decision  of  the  Lower  Court  is 
affirmed  with  costs  to  be  paid  by  the  appel- 
lant. 


The  20th  June  1867. 

Present : 

The  Hon'ble  W.  S.  Seton-Karr  and 
A.  G.  Macpherson,  Judges, 

Sale  Law — Power  of  purchaser  to  amml  In- 
cumbrances— ^Jurisdiction — Estoppel — Posses- 
sion— Title. 

Case  No.  443  of  1866. 

Regular  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Moor- 
shedabady  dated  the  2$th  of  August  1866, 

Kali  Dass  Ghose,  purchaser  of  the  rights  of 
Pran  Koomari  Bibi  (Defendant),  Appellant, 

versus 

Chandra  Mohini  Dasi,  mother  and  guardian 
of  LuUit  Sing  (Plaintiff),  Respondent. 

Mr,  R,  -V.  Doyne  and  Baboo   Gopal  Loll. 
Mitter  for  Appellant. 

Baboos  Anodapershad  Banerjee  and  Dwarka-' 
nath  Mitter  for  Respondent. 

The  power  of  a  purchaser  at  a  revenue -sale  to  annul , 
all   incumbrances  is   limited   to   purchasers  of  entire 
estates. 

The  decision  of  a  Collector  on  a  question  of  possession,  \ 
and  of  the  right  to  receive  the  rent,  does  not  bar  an 
action   in    the   Civil  Courts    to  try   the*  title  of    the 
parties. 
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Siion-Karr^  J. — ^The  plaintiff  sued,  stat- 
ing that  her  father-in-law  Gour  Lali,  the  grand- 
lather  of  the  minor,  had  acquired  a  putnee 
of  Kismut  Situlpara  comprised  in  Turruf 
Haniadehee,  and  recorded  in  the  rerft-roll  of 
the  district  as  No.  383 ;  and  also  of  Kismut 
Simlpara  recorded  as  No.  1008;  that  the 
potnee  was  granted  originally  on  the  15th  of 
Bhidro  1353,  ^"d  ^^  confirmed. afterwards 
bf  two  separate  deeds  in  Pous  1 2  5*8 ;  that  the 
defendant  Pran  Koomari  purchased  at  a  sale 
far  arrears  of  revenue  8  annas  of  the  Turnif, 
Tithin  which  the  putnee  was  situated,  and  had 
dispossessed  the  plaintiff  who  accordingly 
wed  before  the  Collector  ;  that  the  Collector 
dismissed  the  suit  as  untenable  ;  and  that 
ihe  accordingly  brought  a  civil  suit  for 
restoration  to  her  rights  on  behalf  of  her 
nioor  son. 

The  defendant  pleaded  that  the  matter 
bad  been  settled  by  the  decision  of  the 
Collector,  and  could  not  be  re-opened ;  that, 
as  the  estate  had  been  purchased  at  a  sale 
for  arrears  of  revenue  while  it  was  actually 
under  partition,  the  purchaser  had  a  right 
under  Aft  XI.  of  1859,  to  avoid  and  annul 
aQ  incambrances;  that  the  alleged  putnee 
vas  a  ooUasive  transaction;  and  that  the 
plaintiff  had  never  been  dispossessed. 

The  Principal  Sudder  Ameen  drew  up 
wveral  issues,  and,  getting  over  the  issues 
of  law,  decided,  on  the  merits,  that  the 
P«toec  had  been  really  granted;  that  the 
potneedar  had  been  in  possession,  and  had 
1^  dispossessed  ;  and  that  the  plaintiff  was 
entitled  to  a  modified  decree. 

In  appeal  three  points  are  taken  before 

I.  The  defendant,  as  purchaser  at  a  sale 
fee  arrears  of  revenue,  has  a  right  to  avoid 
w  incumbrances  on  the  estate  purchased  by 


J.  The  decision  of  the  Collector  bars  the 
•ciion  of  the  Civil  Court. 

3>  The  putnee  is  fraudulent  and  collusive, 
>nd  the  putneedar  was  never  in  possession. 

The  last  point  opens  up  the  whole  merits 
tt  the  case. 

^e  shall  consider  the  two  points  of  law 

As  regards  the  power  of  a  purchaser  at  a 
225^-«*fe  to  annul  all  incumbrances,  the 
'««»*wg  laws  have  been  quoted :  Act  XI.  of 
"59»  Sections  13  and  14,  and  Sections  53  and 
>J  «ad  Section  37;  Regulation  XIX.  of 
"U.  SecUon  33. 

Vol.  VIII. 


The  pleader  for  the  appellant,  Babo^ 
Gopal  Lall  Mitter,  relies  mainly  on  Sections 
53  and  54  of  the  Sale  Law  of  1859.  The  first 
Section  is  as  follows  ?  ''  Excepting  sharers 
''  in  estates  under  butwara  who«  may  have 
"  saved  their  shares  from  sale  under  Sections 
'*33  and  34  of  Regulation  XIX.  of  1814, 
"  and  sharers  with  whom  the  Collector,  under 
"Sections  13  and  14,  may  have  opened 
"  separate  accounts,  any  recorded  or  unre* 
"  corded  proprietor  or  co-partner,  who  may 
*'have  purchased  the  estate  of  which  he  is 
"the  proprietor  or  co-partner,  or  who 
"by  re-purchase  or  otherwise  may  recover 
"  possession  of  the  said  estate  after  it  has 
"been  sold  for  arrears  under  this  Aft,  and 
"  likewise  any  purchaser  of  an  estate  sold 
"  for  arrears  or  demands  other  than  those 
"  accruing  on  itself,  shall,  by  such  purchase, 
"  acquire  the  estate  subject  to  all  its  incum'^ 
"brances  existing  at  the  time  of  sale,  and 
"shall  not  acquire  any  rights  in  respect  to 
"  under-tenants  or  ryots  which  were  not 
"possessed  by  the  previous  proprietor  at. 
'"  the  time  of  the  sale  of  the  said  estate ;" 
and  the  next  Section  says  that,  when  shares 
are  sold  under  Section  13  or  14,  the  purchas- 
er shall  take  the  same  subject  to  all  incum- 
brances. 

Section  13,  to  which  reference  is  made  in 
Section  ^3,  rules  that,  when  a  Collector  shall 
have  ordered  a  separate  account  to  be  kept 
of  the  shares,  only  that  share  shall  be  first 
put  up  to  sale  from  which,  according  to  the 
separate  accounts,  an  arrear  of  revenue  may 
be  due.  And  Section  14  prescribes  that  the 
entire  estate  may  be  sold  under  certain  con- 
ditions, m.,  if  the  highest  offer  shall  not 
equal  the  amount  of  the  arrear  due. 

On  the  other  hand,  the  respondent  lays 
stress  on  the  words  of  Section  37,  which 
says  that  the  purchaser  of  an  "entire 
estate  "  shall  acquire  the  same  free  of  all  in- 
cumbrances with  certain  specified  and  well- 
known  exceptions.  It  is  contended  that 
the  defendant  purchased  only  an  eight-ann^ 
share  of  Turruf  Maniadehee,  the  sudder 
jumma  of  which  share  was  Rs.  6,458-2-1^, 
being  the  half  of  Rs.  12,916-4-3  as  appears 
by  the  sale-certificate  of  the  30th  of  May 

,863.  ^ 

We  fhink  that  there  is  weight  m  the 
respondent's  contention  that  it  is  only  the 
purchaser  of  an  "entire  estate"  who  ac* 
quires  the  same  free  from  all  the  incum- 
brances except  those  specially  reserved  by 
Section  37.  We  think  that  the  argument, 
that  the  mehal  of  which  the  butwara   is 
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actually  going  on  should  be  treated  as  a 
mehal  of  which  the  butwara  is  completed, 
ought  not  to  prevail.  We  do  not  think  that 
the  defendant  can  dlaim  the  position  of 
those  perscyis  contemplated  in  Sections  53 
and  54,  or  that  he  has  a  right  to  annul  exist- 
ing incumbrances. 

This  view  is  further  strengthened  by  a 
reference  to  Section  33  of  Regulation  XIX. 
of  18 1 4,  which  lays  down  that,  when  a 
butwara  has  actually  commenced,  and  the 
estate  falls  in  balance,  only  the  portions  of 
the  defaulting  shareholders  shall  be  sold,  and 
not  those  of  the  shareholders  who  have  paid 
their  balances,  and  that  the  purchaser  of  a 
share  under  such  circumstances  shall  acquire 
all  the  rights  of  the  defaulting  proprietors. 

The  right  of  such  a  defaulting  proprietor 
could  not  be  that  of  annulling  incumbrances 
which  hQ  himself  or  his  predecessor  had 
made. 

Altogether,  as  we  find  the  power  to  annul 
and  avoid  incumbrances  limited  to  purchas- 
ers of  entire  estates,  and  as  we  cannot, 
think  that  the  defendant  has  purchased  an 
entire  and  separate  estate,  we  feel  bound 
to  decide  this  issue  against  the  appellant. 

We  now  come  to  the  decision  of  the 
Deputy  Collector,  dated  the  27th  of  August 
1864. 

The  plaintiff  in  that  case,  Chandra  Mohini, 
sued  the  defendant  Pran  Koomari  as 
having  dispossessed  her  from  her  putnee, 
and  the  Deputy  Collector,  after  recording 
the  issues,  overruled  a  plea  of  limitation,  as 
he  found  that  the  suit  had  been  instituted 
within  one  year  from  the  time  that  posses- 
sion had  been  given  to  the  defendant  by 
planting  a  bamboo  on  the  spot;  but  the 
Deputy  Collector  further  said  that,  "when 
"  the  defendant's  possession  originates 
"by  order  of  the  Collector,  then  it 
"cannot  be  presumed  that  the  plaintiff 
"is  unlawfully  dispossessed;  consequently 
"the  plaintiff  can  derive  no  benefit  from 
"Clause  6,  Section  23  of  Act  X.,  which  was 
"passed  to  give  possession  to  those  who 
"are  unlawfully  dispossessed  from  their 
"  tenure." 

The  Deputy  Collector  then  dismissed  the 
suit,  and  the  plaintiff  never  appealed,  but 
'  brought^the  suit  now  before  us. 

The  Deputy  Collector's  meaning  is  not 
very  clear ;  but  we  are  Inclined  to  think  that 
he  intended  to  decline  jurisdiction,  and  that 
he  looked  on  the  suit  as  originating  out  of 
a  lawful  order  of  the  Collector^  and  as  one 
which  he  was  not  competent  to  entertain. 


The  decision  of  the  Full  Bench  reported 
at  page  186  of  the  Weekly  Reporter,  Vol. 
VII.,  is  not  exactly  in  point ;  but  it  certainly 
rules  that  a  decision  on  a  question  of  pes- 
session,*and  of  the  right  to  receive  the  rent, 
does  not  bar  an  action  in  the  Civil  Courts 
to  try  the  title  of  the  parties. 

In  the  case  before  us,  the  title  of  the  con- 
tending parties  is  now  put  in  issue» 
after  a  decision  of  the  Deputy  Collect- 
or which,  as  we  read  it,  refuses  to  enquire 
into  the  question  even  of  possession,  because 
the  possession  of  the  defendant  was  not 
unlawful,  but  had  arisen  out  of  an  act  of  the 
Collector  himself. 

On  the  whole,  we  are  inclined  to  think 
that  the  Deputy  Collector  really  decided  and 
intended  to  decide  nothing,  and  that  the 
jurisdiction  of  the  Civil  Court  is  not 
barred. 

We  now  come  to  the  case  on  the  merits. 

It  is  not  disputed,  on  the  part  of  the  de- 
fendant, that  a  putnee-pottah  was  actually 
executed  and  registered  in  1253  or  1846, 
and  that  certain  deeds  called  pratiposhak 
potlros,  or  confirmatory  deeds,  were  executed 
and  registered  in  Pous  1258.  But  it  is 
argued  by  Mr.  Doyne  that  these  deeds 
were  collusive  ;  that  no  consideration  ever 
passed  ;  -and  that  the  plaintiff,  being  admit- 
tedly out  of  possession,  by  the  action  of  the 
Revenue  authorities,  is  bound  to  prove  her 
case. 

The  putnee-pottah  is  given  by  Ishan  Chnn- 
dra  Rai  and  four  others  to  Gour  Lall,  and  it  re- 
cites that,  in  order  to  pay  off  the  debts  of  the 
lessors  to  the  mahajuns,  the  portion  of  ze* 
mindaree  Kismut  Mouzah  Situlpara  recorded 
as  No.  14 19  on  the  toujih  at  a  sudder 
jumma  of  Rs.  51-3-2  is  given  to  Gour  Lall  at 
an  annual  putnee-rent  of  Rs.  136.  The  put- 
needar  was  to  pay  the  sudder  jumma  to  the 
Collectorate,  and  the  balance,  or  Rs.  84-1  a- 10, 
to  the  lessors.  Then  follow  the  usual  condi- 
tions to  be  found  in  all  such  deeds. 

The  pratiposhak  or  confirmatory  deeds  are 
two  in  number,  and  they  both  bear  the  same 
date  of  14th  Pous  1258.  One  is  from 
Kistomonee  and  three  other  ladies.  It  recites 
the  grant  of  14  annas  of  the  Mouzah  of 
Sitalpara  by  the  Rais,  and  states  that  the 
present  grantors  had,  in  1857,  been  appointed 
as  sevaits,  and  were  about  to  raise  objections 
to  the  said  putnee,  but  that,  becoming  aware 
of  the  true  sUte  of  things,  ^e  sajd  grantors 
thereby  confirmed  the  putnee  in  regard  to  n 
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i2-aimas  share.  The  putneedar  was  to  pay 
the  sudder  jumma  as  before,  and  to  receive 
a  receipt  in  full  from  the  ladies  of  Rs.  136, 
or  the  whole  amount  of  the  pntnee  rent. 

The  second  confirmatory  deed  is  from 
Ishao  Chandra  and  four  others  to  Gour  Lali. 
It  recites  the  grant  of  the  putnee  in  I2  53» 
but  st&tes  that  in  all  14  annas  were  given, 
of  which  T2  annas  appertained  to  Mehal 
Haniadehee,  but  that  the  deed  of  1253 
omitted  to  state  that  the  said  12  annas  of 
Sitolpara  appertained  to  Maniadehee.  It 
then  states  that  the  sevaits  were  about  to 
raise  objections  as  regards  1 2  annas,  as  not 
included  in  the  grant,  but  that  they  had 
withdrawn  them;  and  it  concludes  by  con- 
firming the  grant  of  the  whole  12 -annas 
^ttre  as  included  in  the  bonus  of  12,205  Rs., 
and  as  within  Mehal  Maniadehee. 

These  deeds  are  not  deposed  to  by  any  of 
the  attesting  witnesses,  and  there  is  no  evi- 
dence to  the  payment  of  any  bonus.  The 
deeds  are,  however,  registered,  and  that  is 
proof  of  their  existence  at  the  time  of 
icgistiation* 

The  oral  evidence  for  the  plaintiff  is  that 
ttf  five  witnesses.  Kali  Pershad  Chose  and  four 
others,  who  say  that  Gour  Lall  was  in  posses- 
wm,  and  collected  rents  for  some  years, 
that  plaintiff  then  collected,  and  that  she 
was  dispossessed  by  the  defendant.  Some 
of  these  witnesses  state  that  they  hold  lands 
in  the  putnee,  but  none  produce  any  receipts  ; 
nor  is  any  evidence  given  of  payment  of 
the  sadder  jumma  to  the  CoUectorate  by  the 

I  pntneedar  on  behalf  of  the  zemindars. 

» 

One  solitary  decree  in  a  suit  for  rent  de- 
cided by  the  Moonsiff  of  Jungeepore  on  the 
14th  of  August  1851  is  produced;  but  in 

!  that  case  the  defendant  confessed  judgment, 

;  ttd,  if  anything,  it  tells  rather  against  the 

!  pbuntiff  than  In  her  favor. 

I 

'     The  plaintiff,  being  out  of  possession,  is 
I  hound  to  prove  her  case ;  and  we  see  that  no 
c^Mttideration  for  the  original  putnee  is  proved, 
'Mt  the  circumstances,   intent,   and  lan- 
of  the  subsequent  deeds,  by  which  the 
e  bad  to  be  confirmed,  are  decidedly 
The  statements  as  to  the  se- 
1^  tad  as  to  the  omission  in  the  putnee- 
TO,  which  it  was  the  object  of  the  later 
pccds  to  correct,  are  not  such  as  to  impress 
J|l  ^th  an  idea  of  the  sincerity  or  good 
|*wko(  the  zemindars. 

1^  ?  said  for  the  respondent  that  the 
I^^Mtnt,  who  purchased  at  the  revenue-sale 


at  the  close  of  April  1863,  might  have 
objected  to  the  butwara  which  was  then 
going  on,  and  which  ^H(as  not  completed  until 
1865;  and  that  his  failure  in  this  respect 
shows  that  he  was  aware  that  he  could  not 
successfully  contest  the  genuineness  of  the 
putnee  which  was  mentioned  in  the  butwara. 
But  we  have  seen  nothing  to  show  that  the 
defendant  was  represented  at  the  butwara, 
or  that  he  was  found  to  come  forward  and 
state  his  objections  at  that  time. 

Another  point  much  pressed  by  Mr. 
Doyne  is  that,  though  the  sudder  jumma  of 
Situlpara  under  No.  1008  in  the  toujih  is 
Rs.  51,  and  though  it  is  quite  possible  that 
this  should  be  given  in  putnee  at  a  rent  of 
Rs.  136,  yet  that  Situlpara,  appertaining 
to  Maniadehee^  which  bears  a  sudder 
jumma  of  Rs.  555,  should  be  let  out  at 
Rs.  136  putnee-rent,  a  sum  not  equal  to 
one-fourth  of  the  Government  revenue,  is 
altogether  incredible,  absurd,  and  out  of  the 
question.  And  Baboo  Anodapershad  for 
*the  respondent  has  offered  no  plausible  or 
consistent  solution  of  this  obvious  inconsist- 
ency. 

Then  there  is  something  which  the  re* 
spondent  fails  to  clear  up  as  to  the  identifica- 
tion of  the  putnee.  She  claims  Kismut  Situl- 
para as  comprised  in  Turruf  Maniadehee  and 
recorded  in  the  touzah  under  No.  383  ;  and 
also  Mehal  Kismut  Situlpara  recorded  in  the 
touzah  as  No.  1008.  The  defendant's 
contention  is  that  the  respondent  may  take 
what  she  has  got  under  No.  1008,  but  that 
she  has  not  shown  herself  entitled  to  any- 
thing under  No.  383.  All  along,  this  con- 
fusion of  the  two  Situlparas  and  the  attempt 
to  include  them  both  in  the  putnee  by  the 
creation  of  the  two  confirmatory  deeds,  and 
the  discrepancy  in  the  numbers,  have  ap- 
peared to  us  one  of  the  weak  points  in  the 
respondent's  case. 

It  is  to  be  observed  also  that  the  allegation 
of  the  trust  in  the  ladies  as  sevaits  was 
tried  and  found  to  be  untrue  by  the  Principal 
Sudder  Ameen  on  the  31st  of  January  1856, 
when  the  Court  found  that  the  Rais,  as 
judgment-debtors,  were  actually  in  possession, 
and  were  colluding  with  the  sevaits,  whose 
intervention  was  rejected  accordingly;^ 

This  fact  is  not  without  its  significance  as 
showing  the  indebtedness  of  the  Rais,  the 
grantors  of  the  putnee;  and  that  Gour  Lall, 
the  putneedar,  was  related  to  Ishan  Rai,  has 
been  established  by. the  admissipn  of  th« 
plaintiff's  own  witness  Kali  Gbose; 
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On  the  other  hand,  we  can  see  nothing 
material  in  the  plaintiff's  favor  in  the 
decision  of  the  25th  o|  June  1858  in  a  case 
in  which  Horo  Soondari  sued  Chandra 
Mohini  as  iepresenting  an  adopted  son,  and 
the  adoption  was  set  aside,  a  decree  being 
given  in  favor  of  Huro  Soondari. 

•  We  admit,  however,. that  the  evidence  of 
two  witnesses  adduced  by  the  defendants  to 
prove  distinctly  that  the  putnee  was  benamee 
for  Ishan  Rai  is  not  worthy  of  any  attention 
or  credit. 

On  the  whole  case,  we  are  of  opinion  that 
the  decision  of  the  Lower  Court  should  have 
been  in  favor  of  the  defendants.  To  sum 
up  the  points  on  which  the  plaintiff's  case 
IS  deficient,  we  observe  that  there  is  no  proof 
of  consideration  or  bonus  for  the  original 
grant;  that  the  two  subsequent  deeds  afford 
matter  for  great  suspicion;  that  there  is 
a  confusion  in  regaxtl  to  the  two  mehals 
of  Situlpara  which  has  not  been  cleared  up ; 
that  possession  has  not  been  shown  by 
satisfactory  oral  evidence  or  by  any  docu-  * 
ments;  that  there  is  a  relationship  between 
Gour  Lall  and  Ishan  Rai;  and  that  the 
whole  circumstances  of  the  Rai  family  lead 
to  the  inference  that  the  putnee  was  a  collusive 
transaction  intended  to  preser\'e  the  family- 
property  or  some  portion  of  it,  in  that  ruin  of 
Uie  estate  to  which  matters  had  been  gradually 
but  inevitably  tending. 

The  decision  of  the  Principal  Sudder 
Ameen  is  reversed,  and  the  appeal  is  decreed 
with  all  costs. 


The  20th  June  1867. 
Presmi : 

the  Hon'ble  F:  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Notice  of  Enhancement^Serrtce  by   Farmer 
instead  of  Zemindar. 

Case  No.  2818  of  1866  under  Act  X.  of  1859. 

Special  Appeal  from  a  deeision  passed  by 
Mr.  H.  R.  Madocks,  Judge  of  BhauguU 
pore,  dated  the  j/j/  August  1866,  revers* 
ing  d  decision  passed  by  the  Collector  of 
that  District,  dated  the  2jth  June  1866, 

Doorga  Roy  (Plaintiff),  Appellant, 

versus 

Sbyam  Jha  (Defendant),  Respondent. 


Baboo  Debendro  Narain  Bose  for 
Appellant. 

Baboo  Gopal  Lall  Mitter  for  Respondent. 

Accordiogf  to  Section  13,  Act  X.  o{  1859,  a  notice  of 
enkancement  must  be  served  by  the  farmer,  and  not 
the  zemindar  as  the  person  to  whom  the  reot  is 
payable. 

Glover,  J, — This  was  a  suit  by  a  fanner 
to  recover  enhanced  rent  from  a  tenant  aiter 
notice. 

The  tenant  replied  that  the  notice  had 
not  been  legally  served,  and  that  the  tenure 
itself  was  not  liable  to  enhancement* 

The  Deputy  Collector  found  for  the 
plaintiff. 

But  the  Judge  held  that  the  notice  most 
be  served  by  the  party  receiving  the  rent,  and 
that,  as  the  zemindar  had  served  it,  and  not 
the  farmer,  the  latter  could  not  take  advan- 
tage of  it.  The  Judge  held  further  that 
the  ryot  was  entitled  to  the  presumption 
under  Section  4  of  Act  X.  of  1859. 

Three  points  are  urged  in  special  appeal : — 

(i.)  That  service  by  the  zemindar  was 
sufficient. 

(2.)  That  no  presumption  arises  in  favor 
of  the  ryot ;  and 

(3.)  That  the  Judge  had  not  decided  tfie 
contention  as  to  the  quantity  of  land  in  the 
defendant's  possession. 

On  the  first  point,  we  think  that  the  Judge 
was  right.  When  the  notice  was  served^ 
the  zemindar  was  in  possession  and  in 
receipt  of  rent.  No  farm  had  been  given, 
and  the  farmer  did  not  exist.  The  wording 
of  Section  13  is  imperative,  and  makes  it 
absolutely  necessary  that  the  party  to  whom 
the  rent  is  payable  should  be  the  one  to 
issue  notice;  and,  when  this  notice  was  served, 
the  farmer  was  not  that  party.  He  must 
issue  a  fresh  notice  on  his  own  account. 

A  ruling  of  this  pourt  (3  Weekly  Reporter 
157)  supports  this  view  of  the  question. 

We  do  not  understand  why,  this  point 
being  given  in  the  defendant's  favor,  the 
Judge  went  any  further  or  decided  the  ques* 
tton  of  liability  to  enhancement.  And  we 
add  to  our  order  an  intimation  that  his 
decision  on  this  question  shall  not  prejudice 
the  farmer  in  any  other  suit  he  may  bring 
to  enhance. 

The  special  appeal  is  dismissed*witb  costs 
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The  2oth  Jane  1867. 

Presenl : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judgts. 

Appeal  (TiflM  for  preaentlns:) — Limitation— 
Unanthorized  holiday— Section  246,  Act  VIII. 
of  z8^^9— Possession— Title. 

Case  No.  374  of  1866. 

Regular  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Tirhoot, 
dated  the  jih  August  1866. 

Raja  Bishen  Perkash  Narain  Singh 
(Plaintiff),  Appellant, 

versus 

Babooa  Misser  and  others  (Defendants), 
Respondents. 

Baboos  Kishen  Kishore  Ghose,  Dwarkanaih 
Mittefj  and  Unnoda  Per  shad  Banerjee  for 
Appellant. 

Mr.  C  Gregory  for  Respondents. 

I  Suit  laid  at  Rupees  22,166. 

i 

U  tlie  last  day  for  preferring  an  appeal  fall  on  a 
i  iiy  wiieii  the  Court  has  hctn  unexpectedly  and 
i  Ottlkorisedly  closed,  the  appellant  will  not  be 
I  iirred  by  limitation  if  he  can  prove  that  he  was 
pcpared  to  file  the  appeal  on  that  day,  and  if  he  did  Hie 
■  00  the  first  open  day  thereafter. 

A  party  Ruling  to  establish  his  claim  to  attached 
pnpcrty  nnder  Section  246,  Act  VI 11.  of  1850,  on  the 
pit  of  possession,  is  not  debarred  from  afterwards 
Wisriivasuit  on  title  within  the  period  allowed  by 
1i«  for  bringing  such  suit. 

<?/tfwr,  J. — This  was  a  suit  by  a  decree- 
^  blderto  set  aside  an  alleged  fraudulent  deed 
\  of  paitition  executed  by  his  judgment-debtor's 
^a^r,  whereby  property,  which,  by  Hindoo 
Uw,  belonged  to  the  debtor,  was  given  to 
Qiiier  members  of  the  family. 

The  plaintifif  also  claimed  to  have  his  debt- 
or's rights  declared  in  the  said  property,  and 
ip  have  the  propeity  itself  sold  in  satisfac- 
te  of  his  decree  by  reversal  of  a  miscel- 
^incoas  proceeding  nnder  Section  246,  Act 
^.  of  1859,  whereby  the  defendants  were 
iDoved  to  retain  possession. 

The  defendants  pleaded  in  answer  that  the 
Attd  of  partition  was  not  collusive,  and  that 
^  maker  of  it  had  the  right  to  dispose  of 
4cptoperty  as  he  pleased. 

They  further  declared  that  the  plaintiff, 
W  having  instituted  his  suit  within  one 
)^  of  the  miscellaneous  order,  was  barred 
Bf  Gffliution. 

The  Principal  Sudder  Ameen  took  this 
^  of  the^  case,  and  threw  out  the  plaintiff's 
I  ^>ta  without  going  into  the  merits. 


It  is  urged  in  appeal — 

(i.)  That  the  order  passed  in  the  Miscel- 
laneous Department  was  based  on  the  inter- 
venor's  title  to  the  property,  and  not  on  their 
possession,  and  that,  therefore;  Section  246 
of  the  Civil  Procedure  Code  did  not  apply. 

(2.)  That,  under  the  circumstances,  the 
plaintiff's  suit  ought  to  be  considered  as 
brought  within  one  year  from  the  date  of 
the  miscellaneous  order ;  and 

(3.)  That,  in  any  case,  the  plaintiff 
was  entitled  to  prove  his  main  allegation  that 
the  title  to  the  disputed  property  was  with 
his  judgment-debtor ;  and  that,  if  his  applir 
cation  to  cancel  the  miscellaneous  order 
were  expunged  from  the  record  as  barred 
by  limitation,  there  wonld  still  remain  the  sub- 
stantive issue  of  title  to  be  tried  for  which 
the  limitation-period  would  be  12  years. 

The  first  ground  of  appeal  seems  to  us 
untenable.  In  the  first  place,  it  was  the 
plaintiff's  case  that  the  point  at  issue  had 
•been  tried  under  Section  246 ;  and  it  would 
be  too  late  now  to  allow  him  to  change  his 
ground,  and  to  take  an  entirely  different 
stand-point.  But,  in  fact,  the  Principal 
Sudder  Ameen,  in  his  miscellaneous  proceed- 
ing, did  not  enter  into  the  question  of  title 
at  all.  We  have  had  his  order  read.  It  is 
to  the  effect  that  the  intervenors  (defendants 
in  this  case)  claimed  to  be  in  possession 
under  a  hibbanamah,  and  that  he  (the  Prin- 
cipal Sudder  Ameen)  found  them  to  be  so  in 
possession.  He,  therefore,  allowed  their 
objection  under  Section  246,  expressly 
reserving  the  question  of  title  under  the 
hibbanamah,  and  referring  it  to  a  regular 
suit. 

With  regard  to  the  second  objection.  It 
appears  from  the  record  that  the  miscel- 
laneous order  under  Section  246,  Act  VIII. 
of  1859,  was  passed  on  the  21st  of  May  1865, 
and  that  the  21st  of  May  1866  was  con- 
sequently the  last  day  for  preferring  an  appeal 
against  that  order.  Now,  it  is  admitted  on 
all  hands  that  on  that  day,  namely,  Monday, 
the  2 1st  of  May  1866,  the  Civil  Courts  were 
closed  by  order  of  the  Judge  of  the  District. 
That  day  was  not  an  authorized  holiday,  and 
the  Courts  appear  to  have  been  closed  to  suit 
the  Judge's  own  convenience.  "* 

The  appellant  alleges  that  he  was  ready 
with  his  appeal  on  that  day ;  but  that,  finding 
the  Court  unexpectedly  closed,  he  had  to  go 
back,  and  finally  to  give  in  his  appeal  on  the 
first  open  day,  after  the  Mohurum  vacationj 
I.  ^.,  the  28tb  of  the  month* 
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The  Principal  Sadder  Ameen  seemed  to 
think  that  the  appellant  knew  that  the 
Courts  would  be  closed  on  the  21st,  and 
made  all  his  papers  ready  accordingly.  We 
do  not  un(ferstand  the  Lower  Court's  reason- 
ing on  this  point.  Whether  the  plaintiff  did 
or  did  not  know  of  the  Judge's  order  to  close 
the  Courts  on  the  21st,  there  could  be  no- 
thing collusive  in  his  preparing  his  appeal 
for  presentation  on  that  day.  He  was  with- 
in time,  and  had  the  right  to  file  it.  If  he 
did  not  know  of  the  Judge's  order,  he  was,  of 
course,  only  doing  what  he  would  naturally 
have  done,  {'.  ^.,  file  his  appeal  on  the  last  day 
allowed  ;  if  he  did  know  of  it,  he  was  taking 
the  only  course  open  to  him  to  save  his  limit- 
ation, by  showing,  afterwards  when  the 
Court  did  open,  that  he  had  been  prepared 
to  file  his  appeal  within  time,  but  had  been 
prevented  from  doing  so  by  the  action  of 
the  Court  itself. 

Mr.  Gregory  for  the  respondents  has 
argued  that  Act  XIV.  of  1859  leaves  the 
Court  no  option ;  that  a  suit  to  cancel  an* 
order  passed  under  Section  246  of  the  Civil 
Procedure  Code  must  be  brought  within  one 
year ;  and,  if  an  appellant  brings  his  appeal 
on  the  last  day  of  that  term,  and  finds  the 
Courts  closed,  whether  the  holiday  be 
authorized  or  unauthorized,  his  case  is 
remediless. 

He  quoted  in  support  of  his  position  a 
decision  of  the  Madras  High  Court  (Kam- 
baizani  Janajie  versus  Udajenee  Venkatarye 
Chetty  and  others,  Madras  High  Court  Re- 
ports, 268),  which  lays  it  down  that  Statutes 
of  Limitation  are  to  be  construed  strictly,  and 
that  no  equitable  construction  can  be  placed 
upon  them. 

We  entirely  concur  with  this  ruling  as  an 
abstract  proposition  of  law,  and  in  the  case 
before  the  Court  the  ruling  had  only  a  general 
application.  The  point  was  this :  The  Judge 
of  Chittoor  had,  in  consideration  of  some  pos- 
sible inconveniences  which  might  be  caused  by 
the  adjournment  of  the  Courts  for  the  Christ- 
mas holidays,  ordered  that  all  suits  filed  on 
the  4th  of  January  1862  (the  Courts'  opening 
day)  should  be  treated  quoad  the  new  Limi- 
tation Law,  Act  XIV.  of  1859,  as  if  they 
had  b^n  filed  before  the  first  day  of  the 
year.  And  the  High  Court  ruled  that,  by  so 
doing,  the  Judge  usurped  the  functions  of  the 
Legislature,  and  extended  to  the  4th  of  January 
a  limitation  which  had  been  expressly  restrict- 
ed to  the  last  day  of  the  preceding  year. 
•  There  is  no  analogy  between  the  two  cases. 
In  the  present  instance,  the  Judge,  without 


authority  and  altogether  unexpectedly,  on  a 
Saturday,  declares  his  intention  of  closing 
his  Court  on  the  following  Monday,  Monday 
not  being  a  holiday,  and  no  permission  having 
been  given  by  the  High  Court  to  close  on 
that  day.  It  might  very  fairly  be  argued  that 
none  but  those  who  chanced  to  be  present 
could  have  been  aware  of  the  proposed  clos- 
ing ;  but,  in  any  case,  we  cannot  hold  that 
an  appellant,  bringing  his  appoal  to  be  filed 
on  that  day,  and  not  being  able  to  file  it  in 
consequence  of  the  illegal  act  of  the  Judge, 
can  be  brought  within  the  Statute. 

We  consider  that  an  appellant  acting  in 
this  manner  must  be  held  to  have  filed  his 
appeal  within  time. 

But,  before  the  appellant  in  this  case  can 
have  the  benefit  of  this  opinion,  he  must,  of 
course,  prove  to  the  satisfaction  of  the  Court 
that  he  was  prepared  to  file  his  appeal  on  the 
Monday.  If  he  succeed  in  doing  that,  his 
appeal  should  be  placed  on  the  file,  and  the  1 
case  determined  on  the  merits. 

Ordinarily,  the  case  might  stop  here ;  but,  as 
it  is  possible  that  the  Principal  Sudder  Ameen 
may  not  be  satisfied  with  the  appellant's 
evidence  as  to  his  readiness  to  file  his  appeal 
on  the  2Tst  of  May  1866,  it  will  be  as  well 
to  give  an  opinion  on  the  third  ground  of 
appeal  also. 

Now,  there  can  be  no  doubt  that  the 
plaintiff  sued,  not  only  for  the  cancelling  of 
the  miscellaneous  order,  but  to  set  aside  the 
partition  by  proving  the  title  of  his  judgment- 
debtor,  two  very  different  things,  though  not 
necessarily  the  subject  of  different  suits. 

It  is  clear  also  that  the  Principal  Sudder 
Ameen  so  considered  the  plaintiff's  casdt 
for  he  fixed  issues  to  try  the  question  of  title, 
although,  finding  the  plaintiff  barred  by  the 
one-year  limitation,  he  did  not  try  them. 

Now,  the  wording  of  Section  246,  Act 
VIII.  of  1859,  appears  to  leave  no  doubt  as 
to  the  nature  of  the  enquiry  conducted  un* 
der  it.  Everything  turns  upon  the  fact  of 
a  bond-fide  possession.  The  respondent's 
pleader  contends  that  bond-fide  possession 
is  the  same  thing  as  title,  and  that  a  party, 
dissatisfied  with  the  Court's  decision,  has 
no  other  remedy  than  a  suit  brought  within 
one  year.  It  seems  hardly  necessary  for 
us  to  point  out  that  there  may  be  a  real 
bond-fide  possession  without  any  good  title 
to  support  it ;  and  we  are  quite  clear  that 
the  words  of  the  Section  refer  to  possession, 
and  to  possession  only,  and  that  <here  is  no 
reason  why  a  litigant,  failing  on  the  point 
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of  possession,  should  not  afterwards  bring 
a  suit  on  title  within  the  period  allowed 
by  law  for  bringing  such  suits.  It  is  ab- 
surd to  suppose  that  a  mere  summary  inves- 
tigation made  to  give  prompt  relief  to  par- 
ties actually  and  bond  fide  in  possession  of 
property  sought  to  be  followed  by  a  success- 
ful creditor  can  be  made  to  supersede  the 
action  of  a  regular  suit,  or  to  debar  a  de- 
cree-holder who  has  already  made  use  of  the 
sommary  process  allowed  by  Section  246 
from  proving  his  rights,  if  he  can,  by  a  more 
complete  and  searching  enquiry. 

We  think,  therefore,  that  there  were  two 
qneslions  of  limitation  involved  in  this  suit; 
and  that,  if  the  plaintiff  was  barred  by  the 
one  so  far  as  related  to  the  cancelment  of 
the  miscellaneous  order,  he  was  still  in 
time  to  prove  his  debtor's  title  as  against 
the  parties  in  possession  under  the  deed 
of  partition. 

And  that  on  this  point  also  the  suit  should 
have  been  tried  on  its  merits. 

Our  order  will,  therefore,  be  that,  if  the 
appellant  can  satisfy  the  Principal  Sudder 
Ameen  of  his  having  been  ready  and  will- 
ing to  proceed  with  his  appeal  on  the  21st 
of  May  1866,  his  case  will  be  restored  to 
the  file  and  heard  on  its  merits  as  regards 
the  order  passed  under  Section  246. 

And  that,  in  any  case,  the  appellant  will 
be  entitled  to  go  into  the  question  of  his 
debtor's  title  under  the  2nd  and  3rd  issues  of 
fact  raised  by  the  Principal  Sudder  Ameen 
in  his  judgment  of  the  7th  of  August 
1866. 

The  costs  of  this  appeal  will  be  on  the 
respondent.  The  costs  in  the  cause  will 
depend  on  the  result  of  the  enquiry  now 
ordered. 


The  20lh  June  1867. 

Present : 

The  Hon'ble  W.  S.  Seton-Karr  and 
A.  G.  Macpherson,  Judges. 

Jomt-famxlj  Property  (Sale  of)— Necessity. 

Case  No.  9  of  1867. 

Regular  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  BhauguU 
pvre^  daUd  the  28th  December  1S66. 

Baboo  Luchmeedhur  Singh  alias  Puchoo 
Singh  (Plaintiff),  Appellant, 

versus 

Ekbal^Ali  and  others  (Defendants), 
Respondents, 


Baboos  Dwarkanath  Mitter^  Unnoda  Per- 
shad  Banerjee,  and  Onookool  Chunder 
Mookerjee  for  Appellant. 

Messrs,  R,  T.  Allan,  R,  K  Twidale,  and 
C   Gregory,   Moonshee  Ameer^  Ali,   and' 
Baboo     Poornoo     Chunder     Shome    for 
Respondent. 

Suit  laid  at  Rupees  9,620  0-3. 

Where  a  joint-family  property  was  sold  in  order  to 
raise  money  to  redeem  other  property  which  had  been, 
mortg^aeed,  and  was  about  to  be  foreclosed,  and  there 
was  nothing  to  show  that  the  transaction  was  not  for 
the  benefit  of  the  familv>  the  sale  was  declared  to  be 
good ;  and  it  was  held  that,  as  a  1  vSf^  sum  was  due  on. 
the  mortg^gfe,  the  purchaser  was  not  bound  to  enquire 
into  the  original  necessity  for  giving  the  mortgage. 

The  rule  that  only  so  much  of  the  property  should  be 
sold  as  will  meet  the  necessity  does  not  apply  to  cases 
where  the  excess  is  small,  or  where  the  money  really 
required  cannot  otherwise  be  raised. 

Macpherson,  y, — We  think  that?  the  de- 
cree of  the  Lower  Court  in  this  case  ought 
to  be  affirmed. 

The  appellant  is  the  youngest  son  of  one 
Lalljeet    Singh,    who    on    the    12th    Pons 
,1260  F.  S.,  more  than  twelve  years  before 
the  institution  of  this    suit,    executed    the 
kubala,  or  deed  of  conveyance,  which  it  is 
the  object  of  the  present  suit  to  set  aside. 
At  the  time  when  he  executed  the  convey^ 
ance,  Lalljeet  had  three  sons,  of  whom  the 
present  plaintiff  is  the  youngest.     The  sale 
in     question     was,     after     the     death    of 
Lalljeet  Singh,  confirmed   and  declared   in 
Court  to  be  good  by  the  plaintiff's  eldest 
brother  Bunseedhur,  who  was  (at  the  time 
he  admitted  the  valiaity  of  the  sale)  of  full 
age,  and  acted  as  well  on  his  own  behalf 
as  on  behalf  .of  the  plaintiff  and  his  other 
brother  who  were  then  both  minors.     The 
plaint  is  somewhat  unusual  in  form,  and  is 
framed  in  a  double  aspect.    In  one  aspect, 
it  charges  the  principal  respondents  (who  are 
the  purchasers  under  the  kubala  of  the  10th 
Pons  1260  F.  S.)  and  the  plaintiff's  brother 
Bunseedhur  with  fraud  and  collusion.      It 
recites  that  the  ancestors  of  the  purchasers 
had  for  many  years   held   a  zur-i  peshgee 
lease  of  the  property  which  is  the  subject 
of  this  .suit,  and  alleges  that  the  purchasers, 
"finding  your  petitioner's   father   to   be   a 
''sadaluk    (simpleton),   ivheedled    him    into 
''carrying  out  their  wishes,  and,  with   the 
"  ultimate  object  of  dealing  a  fatal  if  low  to  ' 
''your  petitioner's  interest,  caused  the  pay- 
"  ment  in  cash  of  the  sumof  Rupees65,585-3-8 
"to  be  entered    into   the    kubala   of    xoth 
"Pons  1260  F.  S.,  for  the  estate  in  ques- 
"tion."    Further  on,  the  plaint  states  that, 
"  after  the  decease  of  your  petitioner's  father 
"Lalljeet  Singh,  the  first  party  defendants 
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**  brought  an  action  with  a  view  to  establish 
"the  validity  of  the  kubala,  and  to  effect 
"the  entry  of  nam^  in  reference  to  the 
"  usufructuary  mehal,  and  Mouzah  Ghoke 
"and  Moiffzah  Bulwah  aforesaid  which  are 
"  not  mentioned  in  their  kubala,  and  with 
"  inleni  to  defraud  your  petitioner ^  a 
"  minor y  caused  a  collusive  confession  to 
"their  claim  to  be  filed  by  Mussamut 
"Soondur  Koomaree,  a  perfect  stranger, 
"  and  your  petitioner  s  brother.  Baboo 
"  Bunseedhur  Singh,  in  his  own  right  as 
"  principal,  and  as  guardian  on  paprt  of  your 
\^  petitioner  and  another  brother  of  your 
^^  petitioner  named  Baboo  Babooan  Singh.'* 
So  far,  the  plaintiff  rests  his  claim  on  positive 
fraud  on  the  part  of  the  purchasers.  In  its 
other  aspect,  the  plaint  seeks  simply  to  have 
the  sale  declared  invalid  under  the  Mitak- 
shara  Law,  on  the  ground  that'  there  was 
no  legal  necessity  for  the  sale,  and  that,  in 
the  absence  of  such  necessity,  the  sale  being 
without  the  plaintiff's  consent  to  it,  was 
invalid.  • 

Now,  as  regards  the  alleged  fraud  and 
collusion,  the  plaintiff  has  placed  before  the 
Court  absolutely  no  evidence  whatever. 
And,  so  far  as  there  is  any  evidence  as  to  the 
state  of  Lalljeet's  intellect,  there  is  nothing 
whatever  to  lead  us  to  suppose  that  he  was 
otherwise  than  perfectly  competent  to  manage 
his  own  affairs. 

As  regards  the  other  aspect  of  the  case, 
which  involves  the  bare  question  whether 
\h\s  sale  by  the  father  is  invalid  because  not 
made  with  the  consent  of  all  his  sons,  the 
plaintiff  makes  no  positive  case*.  He  simply 
relies  on  his  legal  right  under  the  Mitak- 
shara  Law,  and  leaves  the  defendants  to 
prove  that  the  sale  is  valid.  It  appears  to 
us  that  the  purchasers  have  amply  and  satis- 
factorily discharged  the  onus  thus  put  upon 
them. 

Their  case  is  that  the  property  wks  sold 
to  them  in  order  to  pay  off  three  classes  of 
debts  due  by  Lalljeet,  namely,  ^rj//y,  certain 
monies  due  under  the  old  zur-i-peshgee  lease 
given  originally  to  the  ancestors  of  the  pur- 
chasers themselves ;  secondly,  a  debt  due  to 
Raja  Teknarain,  the  re-payment  of  which 
was  soured  by  the  mortgage  of  two  other 
properties  belonging  to  the  joint  family 
estate;  and,  thirdly,  certain  other  debts  of 
smaller  amount.  The  mortgage  (by  condi- 
tional sale),  which  Raja  Teknarain  held  to 
secure  the  debt  due  to  him,  bore  date  the 
5th  of  .Aghran  1258,  or  24th  November 
1850;  tfhd  the  proceedings  taken  by  Raja 


Teknarain  to  enforce  his  security  seem  to 
have  been  the  immediate  cause  of  Lalljeet's 
making  the  sale,  the  validity  of  which  is  now 
under  discussion. 

About  a  year  before  the  sale  took  place, 
Teknarain  issued   notice  of  foreclosure  of 
his  mortgage.    The  notice  was  issued  on  the 
9th  of  January  1852,  and  the  bill  of  sale, 
under  which  the  respondents  claim,  bore  date 
the  5th  of  January   1853,  only  four   days 
before  the  year  of  grace  expired.    Now,  the 
mortgage  to  Teknarain  is  not  in  any  way 
disputed  by  the  plaintiff,  and  it  is  not  dis- 
puted that  a  large  sum  of  money  accrued 
due  to  Teknarain  under  that  mortgage,  and 
was   paid  off  by  Lalljeet.    The    plaintiff's 
contention  is  that  the  amount  due  to  Tek- 
narain was  paid  off  some  considerable  time 
before  the  sale  to  the  respondents,  and,  there- 
fore, that  the  debt  due  to  Teknarain  could 
not  have  constituted  one  of  the  debts  to 
raise  money  for  the  payment  of  which  the 
sale  was  made.    An  attempt  was  made  on 
the  plaintiff's  behalf  to  prove  a  farkhntee 
alleged  to  have  been  given  to  Lalljeet  by 
Teknarain  on  the  debt  to  him  being  paid 
off  as  suggested  by  the  plaintiff.    The  far- 
khutee  in^question  was  produced  in  Court 
by  the    plaintiff's  brother  Bunseedhur,  the 
same  person  who,  as  already  said,  has,  in 
another   proceeding,   openly   in   Court   ac- 
knowledged the  validity  of  the  defendants' 
purchase — and  witnesses  were  called   who 
deposed  to  the  execution  of  the  farkhutee. 
But  the  conclusion  which  the  Lower  Court 
came  to  with  reference  to  it  was  that  it  was 
a  forgery;  and  that  finding  is  not  disputed 
before  us  in  appeal.    The  farkhutee   and 
the  matters  connected  with  it  are  of  com- 
paratively little  importance  in  assisting  us 
to  come  to  a  decision  in  the  case  now,  ex- 
cepting in  this,  that  they  confirm  the  pur- 
chasers' statement  that,  at  the  time  of  their 
purchase,  a  large  sum  was  really  due  by 
Lalljeet    to    Teknarain.    This    debt   being 
due  to  Teknarain,  and  the  notice  of  fore- 
closure having  been  issued  nearly  a  year 
previously,   it  seems  to  us  that,  so  far  as 
money  was  paid  by  the  purchasers  in  order  to 
enable  Lalljeet  to  discharge  his  debt  to  Raja 
Teknarain,  it  was  money  paid  in  order  to 
enable  Lalljeet  to  do  that  which  it  was  neces- 
sary and  for  the  benefit  of  the  family  that 
he  should  do.    To  this  extent,  we  have  no 
hesitation  in  saying  that  the  sale  is  good  as 
against  the  plaintiff  according  to  the  Law  of 
the  Mitakshara. 

The  case  falls  distinctly  within  the  rule 
laid  down  by  the  Privy  Council  in  the  case 
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of  Hoonooman  Pershad  Panday  (6  Moore's 
Indian  Appeal  Cases  393);  and  it  has  been 
repeatedly  held  by  this  Court  that  the  general 
rale  laid  down  in  that  case  applies  to  cases 
such  as  the  present,  as  well  as  to  cases 
arising  with  reference  to  alienations  by  a 
guardian  or  manager.  According  to  that 
rale,  "the  lender  is  bound  to  enquire  into 
"the  Necessities  for  the  loan,  and  to  satisfy 
"himself,  as  well  as  he  can,  with  reference 
"to  the  parties  with  whom  he  is  dealing, 
"that  the  manager  is  acting  in  the  par- 
"ticular  instance  for  the  benefit  of  the 
"estate."  In  this  particular  instance,  the 
lender,  or  rather  purchaser,  did  ascertain  that 
there  was  a  certain  debt  due,  and  did  as- 
certain that  notice  of  foreclosure  had  been 
issued,  and  that  the  year  of  grace  was 
just  about  to  expire;  and,  so  far  as  we 
can  see,  the  purchaser  did^  with  reference 
to  the  parties  with  whom  he  was  dealing, 
satisfy  himself  of  the  necessity  for  the  debt 


the  loan  in  respect  of  which  the  zur-i- 
peshgee  lease  already  referred  to  was  granted. 
This  lease  was  executed  so  far  back  as 
the  4th  of  Chyet  124T,  being  more  than 
thirty  years  ago,  and  the  mortgagees  seem 
to  have  been  from  that  time  in  {>ossession. 
It  is  admitted  that  the  consideration  for  that 
lease  was  a  payment  of  55>250  sicca  rupees, 
and  there  is  no  allegation  that  any  distinct 
payment  was  ever  made  to  reduce  that 
amount.  It  is,  however,  alleged  for  the 
plaintiff  that  the  lessee  had  been  in  posses- 
sion for  very  many  years,  and  that,  if  an 
account  had  been  taken,  it  would,  or  might, 
have  been  discovered  that  the^debt  had  been 
paid  off.  There  is,  however,  no  proof 
— neither  does  it  appear  to  us — ^that  such  was 
the  case,  or  that  the  money  which  is  alleged 
to  have  been  paid  to  the  zur-i-peshgeedar 
was  not  really  due  to  him. 

Here,  also,  as  in  respect  of  the  debt  due 
to    Raja    Teknarain,    we    think    that    the 


incurred,  so  far  as  it  related  to  paying  off    ,^3     ^^^nts    bring    themselves    within    the 
what  was  due  on  Raja  Teknaram  s  mort-  \J^    ,^.^    ^^^^  » ^    Hoonooman    Pershad 


gage 

It  is  said  that  the  purchasers  were  bound 
to  go  further ;  that  they  were  bound  to  travel 
back  to   the  time  when  the   original  loan 
from   Raja  Teknarain*  was   taken,   and   to 
have  enquired  into  the  original  object  for 
which  the  money  was  borrowed -by  Lalljeet. 
But  it  seems  to  us  that  it  would  be  most 
unreasonable  to  impose  any  such  duty  upon 
the  purchaser.    Where  is  to  be  the  end  of 
it,  if  it  is  necessary  for  him  to  go  back  to  en- 
quire into  the  primary  origin  of  the  necessity 
for  the  mortgage  he  finds  about  to  be  foreclosed, 
and  which  may  be  of  many  years'  standing  ? 
If  he  must  go  back  and  enquire  into  the 
causes  which  led  to  the  giving  up  the  mort- 
gage,   the    probabilities    are,    it    would   be 
equally  necessary  for  him  to  go  further  back 
still,  and  enquire  into  the  causes  which  formed 
the  first  foundation  of  the  necessity  for  raising 
money,    which    ultimately    resulted    in    the 
necessity   which   led   to   the  mortgage.     It 
appears  to  us  that  the  rights  of  the  members 
of  a  joint  Hindoo  family  under  the  Mitak- 
shara  Law  are  very  sufficiently  protected — 


Panday's  case.  There  was  a  debt  due  to 
the  zur-i-peshgeedar,  and,  inasmuch  as,  by 
selling  the  property  outright,  Lalljeet  was 
enabled  to  pay  off  that  debt,  and  also  to  pay 
off  the  debt  to  Raja  Teknarain,  and  so  to 
release  the  two  estates  under  mortgage  to 
Teknarain,  the  sale  was  a  reasonable  and 
proper  transaction  which  was  for  the  benefit 
of  those  interested  in  the  estate  generally. 

But  the  amounts  due  to  the  zur-i-peshgee- 
dar and  to  Raja  Teknarain  did  not  consume 
the  whole  purchase-money  paid.  There 
was  admittedly  a  surplus  of  about  Rupees 
14,000.  As  to  this  surplus  and  the  mode 
of  its  application,  there  is  no  very  distinct 
evidence.  There  is,  however,  some  evidence 
that  it  was  used  by  Lalljeet  in  paying  off 
debts  owing  to  other  creditors.  It  was  con- 
tended by  Baboo  Dwarkanath  Mitter  for  the 
appellant  that,  even  supposing  that  there  was 
any  necessity  as  to  a  certain  portion  of  the 
amount  received  by  Lalljeet  on  the  sale  of 
this  property,  there  was  not  any  necessity 
as  to  the  other  portion  of  it,  and  that,  there- 
fore, the  sale  was  bad.  And,  no  doubt,  only 
protected  quite  as  fully  as  the  Hindoo  Law  I  g^  much  of  the  property  should  be  sold  as 


itself  intended  them  to  be  protected — if  the 
rule  laid  down  by  their  Lordships  of  the 
Privy  Council  in  Hoonooman  Pershad 's  case 
be  strictly  applied.  So  far,  then,  as  relates 
to  the  mortgage  of  Raja  Teknarain,  we 
think  the  respondent's  purchase  is  good. 

Another  portion  of  the   money  paid    by 
[   the  purAaser  was   applied   in   paying    off 
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will  meet  the  necessity  ;  and,  if  a  larger 
portion  than  is  required  is  sold,  it  must  b^ 
shown  by  the  purchaser  that  the  money 
required  to  pay  off  the  claim  could  not  be 
raised  otherwise.  But  this  rule  does  not  apply 
to  cases  where  the  excess  is  comparatively  but 
small,or  where  the  money  really  required  could 
not  be  raised  otherwise  than  by  the  course 
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'^brought  an  action  with  a  view  to  establish 
"the  validity  of  the  kubala,  and  to  effect 
"the  entry  of  nam^  in  reference  to  the 
"  usufructuary  mehal,  and  Mouzah  Ghoke 
"  and  Moiffzah  Bulwah  aforesaid  which  are 
"  not  mentioned  in  their  kubala,  and.  with 
^^  intent  to  defraud  your  petitioner^  a 
"  minor,  caused  a  collusive  confession  to 
"  their  claim  to  be  filed  by  Mussamut 
"  Soondur  Koomaree,  a  perfect  stranger, 
"  and  your  petitioner's  brother.  Baboo 
**  Bunseedhur  Singh,  in  his  own  right  as 
"  principal,  and  as  guardian  on  paprt  of  your 
[^petitioner  and'  another  brother  of  your 
*^  petitioner  named  Baboo  Babooan  Singh.'* 
So  far,  the  plaintiff  rests  his  claim  on  positive 
fraud  on  the  part  of  the  purchasers.  In  its 
other  aspect,  the  plaint  seeks  simply  to  have 
the  sale  declared  invalid  under  the  Mitak- 
shara  Law,  on  the  ground  that'  there  was 
no  legal  necessity  for  the  sale,  and  that,  in 
the  absence  of  such  necessity,  the  sale  being 
without  the  plaintiff's  consent  to  it,  was 
invalid.  . 

Now,  as  regards  the  alleged  fraud  and 
collusion,  the  plaintiff  has  placed  befoj'e  the 
Court  absolutely  no  evidence  whatever. 
And,  80  far  as  there  is  any  evidence  as  to  the 
state  of  Lalljeet's  intellect,  there  is  nothing 
whatever  to  lead  us  to  suppose  that  he  was 
otherwise  than  perfectly  competent  to  manage 
his  own  affairs. 

As  regards  the  other  aspect  of  the  case, 
which  involves  the  bare  question  whether 
this  sale  by  the  father  is  invalid  because  not 
made  with  the  consent  of  all  his  sons,  the 
plaintiff  makes  no  positive  case*.  He  simply 
relies  on  his  legal  right  under  the  Mitak- 
shara  Law,  and  leaves  the  defendants  to 
prove  that  the  sale  is  valid.  It  appears  to 
us  that  the  purchasers  have  amply  and  satis- 
factorily discharged  the  onus  thus  put  upon 
them. 

Their  case  is  that  the  property  was  sold 
to  them  in  order  to  pay  off  three  classes  of 
debts  due  by  Lalljeet,  mmeXy,  firstly,  certain 
monies  due  under  the  old  zur-i-peshgee  lease 
given  originally  to  the  ancestors  of  the  pur- 
chasers themselves ;  secondly,  a  debt  due  to 
Raja  Teknarain,  the  re-payment  of  which 
was  soured  by  the  mortgage  of  two  other 
properties  belonging  to  the  joint  family 
estate;  and,  thirdly,  certain  other  debts  of 
smaller  amount.  The  mortgage  (by  condi- 
tional sale),  which  Raja  Teknarain  held  to 
secure  the  debt  due  to  him,  bore  date  the 
5th  of  .Aghran  1258,  or  24th  November 
1850;  {(hd  the  proceedings  taken  by  Raja 


Teknarain  to  enforce  his  security  seeoi  to 
have  been  the  immediate  cause  of  Lalljeet*s 
making  the  sale,  the  validity  of  which  is  now 
under  discussion. 

About  a  year  before  the  sale  took  place, 
Teknarain   issued   notice  of  foreclosure  of 
his  mortgage.    The  notice  was  issued  on  the 
9th  of  January  1852,  and  the  bill  of  sale, 
under  which  the  respondents  claim,  bore  date 
the  5th  of  January   1853,  only  four   days 
before  the  year  of  grace  expired.    Now,  the 
mortgage  to  Teknarain  is  not  in  any  way 
disputed  by  the  plaintiff,  and  it  is  not  dis- 
puted that  a  large  sum  of  money  accrued 
due  to  Teknarain  under  that  mortgage,  and 
was  paid  off  by  Lalljeet.    The    plaintiff's 
contention  is  that  the  amount  due  to  Tek- 
narain was  paid  off  some  considerable  time 
before  the  sale  to  the  respondents,  and,  there- 
fore, that  the  debt  due  to  Teknarain  could 
not  have  constituted  one  of  the  debts  to 
raise  money  for  the  payment  of  which  the 
sale  was  made.    An  attempt  was  made  on 
the  plaintiff's  behalf  to  prove  a  farkhutee 
alleged  to  have  been  given  to  Lalljeet  by 
Teknarain  on  the  debt  to  him  being  paid 
off  as  suggested  by  the  plaintiff.    The  far- 
khutee in^question  was  produced  in  Court 
by  the    plaintiff's  brother  Bunseedhur,  the 
same  person  who,  as  already  said,  has,  in 
another  proceeding,   openly   in   Court   ac- 
knowledged the  validity  of  the  defendants' 
purchase — and  witnesses  were  called    who 
deposed  to  the  execution  of  the  farkhutee. 
But  the  conclusion  which  the  Lower  Court 
came  to  with  reference  to  it  was  that  it  was 
a  forgery;  and  that  finding  is  not  disputed 
before  us  in  appeal.    The  farkhutee    and 
the  matters  connected  with  it  are  of  com- 
paratively little  importance  in  assisting  us 
to  come  to  a  decision  in  the  case  now,  ex- 
cepting in  this,  that  they  confirm  the  pur- 
chasers' statement  that,  at  the  time  of  their 
purchase,  a  large  sum  was  really  due   by 
Lalljeet    to    Teknarain.    This    debt    being 
due  to  Teknarain,  and  the  notice  of  fore- 
closure having  been  issued  nearly  a  year 
previously,   it  seems  to  us  that,  so  far  as 
money  was  paid  by  the  purchasers  in  order  to 
enable  Lalljeet  to  discharge  his  debt  to  Raja 
Teknarain,  it  was  money  paid  in  order  to 
enable  Lalljeet  to  do  that  which  it  was  neces- 
sary and  for  the  benefit  of  the  family  that 
he  should  do.    To  this  extent,  we  have  no 
hesitation  in  saying  that  the  sale  is  good  as 
against  the  plaintiff  according  to  the  Law  of 
the  Mitakshara. 

The  case  falls  distinctly  within  the  rule 
laid  down  by  the  Privy  Council  in  the  case 
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of  HooDOoman  Pershad  Panday  (6  Moore's 
Indian  Appeal  Cases  393) ;  and  it  has  been 
repeatedly  held  by  this  Court  that  the  general 
rule  laid  down  in  that  case  applies  to  cases 
such  as  the  present,  as  well  as  to  cases 
arising  with  reference  to  alienations  by  a 
guardian  or  manager.  According  to  that 
rule,  "the  lender  is  bound  to  enquire  into 
"the  Necessities  for  the  loan,  and  to  satisfy 
'*  himself,  as  well  as  he  can,  with  reference 
••to  the  parties  with  whom  he  is  dealing, 
**that  the  manager  is  acting  in  the  par- 
''ticular  instance  for  the  benefit  of  the 
*•  estate."  In  this  particular  instance,  the 
lender,  or  rather  purchaser,  did  ascertain  that 
there  was  a  certain  debt  due,  and  did  as- 
certain that  notice  of  foreclosure  had  been 
issued,  and  that  the  year  of  grace  was 
just  about  to  expire ;  and,  so  far  as  we 
can  see,  the  purchaser  did,  with  reference 
to  the  parties  with  whom  he  was  dealing, 
satisfy  himself  of  the  necessity  for  the  debt 
incurred,  so  far  as  it  related  to  paying  off 
what  was  due  on  Raja  Teknarain's  mort- 
gage. 

It  is  said  that  the  purchasers  were  bound 
to  go  further ;  that  they  were  bound  to  travel 
back   to  the  time  when   the   original  loan 
from    Raja  Teknarain*  was   taken,   and   to 
have  enquired  into  the  original  object  for 
which  the  money  was  borrowed  by  Lalljeet. 
But  it  seems  to  us  that  it  would  be  most 
unreasonable  to  impose  any  such  duty  upon 
the  purchaser.     Where  is  to  be  the  end  of 
it,  if  it  is  necessary  for  him  to  go  back  to  en- 
quire into  the  primary  origin  of  the  necessity 
for  the  mortgage  he  finds  about  to  be  foreclosed, 
and  which  may  be  of  many  years'  standing  ? 
If  he  must  go  back  and   enquire  into  the 
causes  which  led  to  the  giving  up  the  mort- 
gage,   the   probabilities   are,    it    would   be 
equally  necessary  for  him  to  go  further  back 
still,  and  enquire  into  the  causes  which  formed 
the  first  foundation  of  the  necessity  for  raising 
money,    which    uhimately    resulted    in    the 
necessity   which   led   to   the  mortgage.     It 
appears  to  us  that  the  rights  of  the  members 
of  a  joint  Hindoo  family  under  the  Mitak- 
diara  Law  are  very  sufficiently  protected — 
protected  quite  as  fully  as  the  Hindoo  Law 
itself  intended  them  to  be  protected — if  the 
rale  laid  down  by   their  Lordships  of  the 
Privy  Council  in  Hoonooman  Pershad 's  case 
be  strictly  applied.     So  far,  then,  as  relates 
to  the   mortgage   of    Raja   Teknarain,    we 
think  the  respondent's  purchase  is  good. 

Another  portion  of  the   money  paid    by 
the  purchaser  was   applied   in   paying    ofi 
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the  loan  in  respect  of  which  the  zur-i- 
peshgee  lease  already  referred  to  was  granted. 
This  lease  was  executed  so  far  back  as 
the  4th  of  Chyet  1241,  being  more  than 
thirty  years  ago,  and  the  mortgagees  seem 
to  have  been  from  that  time  in  possession. 
It  is  admitted  that  the  consideration  for  that 
lease  was  a  payment  of  55>250  sicca  rupees, 
and  there  is  no  allegation  that  any  distinct 
payment  was  ever  made  to  reduce  that 
amount.  It  is,  however,  alleged  for  the 
plaintiff  that  the  lessee  had  been  in  posses- 
sion for  very  many  years,  and  that,  if  an 
account  had  been  taken,  it  would,  or  might, 
have  been  discovered  that  the  debt  had  been 
paid  off.  There  is,  however,  no  proof 
— neither  does  it  appear  to  us — ^that  such  was 
the  case,  or  that  the  money  which  is  alleged 
to  have  been  paid  to  the  zur-i-peshgeedar 
was  not  really  due  to  him. 

Here,  also,  as  in  respect  of  the  debt  due 
to  Raja  Teknarain,  we  think  that  the 
respondents  bring  themselves  within  the 
jule  laid  down  in  Hoonooman  Pershad 
Panday's  case.  There  was  a  debt  due  to 
the  zur-i-peshgeedar,  and,  inasmuch  as,  by 
selling  the  property  outright,  Lalljeet  was 
enabled  to  pay  off  that  debt,  and  also  to  pay 
of!  the  debt  to  Raja  Teknarain,  and  so  to 
release  the  two  estates  under  mortgage  to 
Teknarain,  the  sale  was  a  reasonable  and 
proper  transaction  which  was  for  the  benefit 
of  those  interested  in  the  estate  generally. 

But  the  amounts  due  to  the  zur-i-peshgee- 
dar and  to  Raja  Teknarain  did  not  consume 
the    whole    purchase-money    paid.     There 
was  admittedly  a  surplus  of  about  Rupees 
14,000.     As  to  this  surplus  and  the  mode 
of  its  application,  there  is  no  very  distinct 
evidence.     There  is,  however,  some  evidence 
that  it  was  used  by  Lalljeet  in  paying  off 
debts  owing  to  other  creditors.     It  was  con- 
tended by  Baboo  Dwarkanath  Mitter  for  the 
appellant  that,  even  supposing  that  there  was 
any  necessity  as  to  a  certain  portion  of  the 
amount  received  by  Lalljeet  on  the  sale  of 
this  property,  there   was  not  any  necessity 
as  to  the  other  portion  of  it,  and  that,  there- 
fore, the  sale  was  bad.    And,  no  doubt,  only 
so  much  of  the  property  should  be  sold  as 
will  meet  the   necessity  ;  and,   if  a  larger 
portion  than  is  required  is  sold,  i^  must  b^ 
shown   by  the   purchaser  that  the    money 
required  to  pay  of!  the  claim  could  not  be 
raised  otherwise.     But  this  rule  docs  not  apply 
to  cases  where  the  excess  is  comparatively  but 
small,or  where  the  money  really  required  could 
not  be  raised  otherwise  than  by  .the  course 
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addpted.  It  appears  to  us  that,  in  the  present 
instktice,  the  sale  wad  made  iox  the  best, 
and  that  nd  better  course  could. have  been 
followed.  It  is  not  slfown  to  us  that  by  any 
other  meai>s  th^n  by  the  sale  of  this  pro- 
perty out-and-out  Lalljeet  could  have  freed 
the  estatfe  iProm  the  claims  of  Raja  Tek- 
narain  and  the  2ur-i-peshgeedar.  Moreover, 
thbne  is  evidence  that  the  surplus  of  Rupees 
14,000  also  Went  in  payment  of  debts. 
Looking  at  the  transaction  as  a  whole, 
ivt  consider  it  to  be  one  in  which  it  is 
proved  that  the  purchaser  acted  with  rea- 
SOhlable  an(!l  sufficient  care  and  caution,  and 
in  ^hich  a  sufficient  necessity  did  exist. 
We,  therefore,  declare  the  sale  to  be  good  and 
Valid  &s  against  the  plaintitf. 

The  plaintiff  comes  into  Court  putting 
the  purchaser  to  the  proof  of  matters  which 
occurred  many  years  ago,  and  seeking  to 
set  aside  the  acts  of  his  own  father,  and 
also  th^  adis  of  his  own  brother  who  pro- 
f^sed  to  be  his  guardian.  He  comes  into 
Court  alleging  his  father  to  be  a  person  of 
weak  mind,  and  incompetent  to  manage  his 
own  affairs,  and  alleging  fraud  and  collusion 
on  the  bart  of  the  purchaser  and  on  the 
part  of  his  brother,  Bunseedhur,  of  which 
various  allegations  he  gives  no  proof  what- 
ever. The  plaintiff  has  failed  to  show  that 
he  is  entitled  to  any  relief  whatever;  and, 
imder  the  circumstances,  we  affirm  the  de- 
cree of  the  Lower  Court,  and  dismiss  the 
plaintiff's  appeal  with  costs  and  interest. 


The  20th  June  1 867. 

Present : 

The  tton*ble  F.  B.  Kemp  and  F.  A.  Glover, 

fudges. 

Iiitertenori  (nnder  Act  X  of  1859). 

Case  No.  269  of  1867  under  Aft  X.  of  1859. 

Rectal  Appeal  from  a  decision  passed  by 
the  Judge  of  the  24^Pergunnahs,  dated  the 
loth  January  i86*j,  reversing  a  decision 
pasied  by  the  Deputy  Collector  of  Sat- 
Hhirah,  dated  the  hgth  May  1866, 

Jogendur  Chundcr  Ghose  (Plaintiff), 
,  ^  Appellant, 

Versus 

Lulkhee  Preea  Dassee  (Defendant)  and 
another  (Objector),  /Respondents, 

Rabdos  Rdmesh  Chunder  Mitter  and  Hem 
Chiinder  Banerjee  for  Appellant. 


Baboos  Oopendur  Chunder  Bose  knd  ^howante 
Churn  Dutt  for  RespondeYits. 

Act  X.  of  idS9  ^ocs  not  provide  for  art  iniferV^tioA  by 
a  third  party  under  any  other  cirtnAiStandes  than  dioSft 
contemplated  in  Section  77,  1.  e.>  only  where  the  title 
to  receive  the  rent  is  disputed. 

Kemp,  y. — This  was  a  suit  for  arrears  of 
rent  at  an  enhance(i  rate  after  issue  of  notice. 
The  zemindar,  plaintiff,  sued  the  party 
whose  name  is  registered  in  his  serishta, 
viz.,  Lukhee  Preea.  Lukhee  Preea  did 
not  appear. 

On  local  enquiry,  an  Ameen  reported  that 
the  area  of  the  tenure  was  22  beegahs 
odd  cottahs,  but  that  about  4  beegahs  of 
this  had  been  asserted  to  be  lakheraj,  but 
that  no  proof  of  that  averment  was  adduced. 

The  first  Court  gave  the  plaintiff  a  decree 
after  exempting  the  4  beegahs  said  to  be 
lakheraj. 

Bholanath,  a  third  party,  had  interveDed, 
claiming  to  hold  the  tenure  under  a  mokiir- 
ruree,  and  that  he  was  the  party  in  posses- 
sion as  tenant  of  the  plaintiff,  and  not 
Lukhee  Preea.  h  ^ras  ftlso  alleged  that 
the  suit  of  the  piaintiff  was  brought  In 
collusion  with  Lukhee  Preea  to  get  ri^l  of 
the  intervenor's  rights. 

Both  the  plaintiff  and  the  interv^aier  tlp- 
pealed  to  the  Judge  ;  the  phtintiff  agtflftst 
that  portion  of  the  decisiott  of  the  fi^St 
Court  exempting  the  alleged  lakheraj  ;  thfe 
intervenor  against' the  rejection  of  his  claim. 

The  Judge  has  remanded  the  ^uit  xh  order 
that  the  intervenor  may  be  made  a  pkrty, 
and  his  claims  decided.  No  decision  hits 
been  passed  by  the  Judge  with  reference  td 
the  alleged  Ikkhetaj  lands. 

In  appeal,  it  is  contended  that  the  Judge 
was  wrong  in  remanding  the  case,  as  the 
intervention  of  Bholanath  was  not  one 
which  could  be  entertained  tlttder  the  pro- 
visions of  Section  *jj,  AA  X.  bf  1859, 

We  think  that  this  contention  is  good. 

Ad  X.  of  1859,  ""^»^e  A^  V^l^-  o^  iS59» 
does  not  provide  for  the  intervention  by  a 
third  party  under  any  other  circumstaaoes 
than  those  contemplated  in  Section  7j  of 

AdX. 

To  admit  of  an  intervenor  being  miade  a 
party  to  a  suit  under  the  provisions  of  Aft 
X.,  the  title  to  receive  the  rent  must  be  dis- 
puted, and  not  any  such  question  as  arises  in 
this  suit,  m.,  whether  Bholanath  is  the  ten* 
ant  or  Lukhee  Preea.  Bholanath  does  not 
claim  to  have  received  or  enjoyed  nhe  rent. 
^  He  simply  contends  that  he,  and  not  Lukhee 
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Proej^  is  the  («4ia^t  o{  the  plaintiff.  The 
pIai|i\tiS  is^  therefore,  clearly  eQtitled  to  qI>- 
Uin  a  decree  against  Lqk)iee  Pree^,  who 
hiis  niot  objected  to  the  plaintiff's  claim, 
tiid  du3  d^r^e  canpot  in  any  way  prejudice 
the  rights,  if  any,  of  the  vii^teiY^or 
Bbolanadii. 

Tb^  pleader  for  the  respondent  has  called 
OBI  attention  to  two  decisions,  one  published 
in  the  Revenue  and  Potice  Journal,  dated 
ifth  June  1865,  and  another  in  Volunae  III., 
Weekly  Reporter,  page  166. 

In  the  first  case,  the  question  was,  whe- 
ther the  defendant,  the  registered  ryot, 
yAo  had  been  sued,  could  transfer  his  tenure 
hj  sale  without  the  permission  of  the 
ttmindar,  and  the  vendor-ryot  was  proper- 
ly directed  to  be  made  a  party  to  try  that 
question.  In  the  latter  case,  the  Judges  do 
not  alhide  to  Section  77  of  Act  A.  of  1859, 
and  ihey  admit  that  Act  X.  does  not,  like 
Act  VIIL  of  1859,  ^*y  down  any  special 
rales  under  which  third  parties  can  inter- 
vene.    They  also  say  that,  where  the  inter- 


Brojo  Mphun  S\itputty  (Jvidgmen^debtor), 

verity 

Shooda  Monee  Dabee  and  others  (Decree- 
holders),  Respondents, 

Baboo  OiQol  Chunder  Moifkerjei  for 
Appellant. 

Mr,  H,  T,  Allan  for  Respondents. 

Procedure  to  be  observed  wh^re,  while  ^xe^u^n  q{ 
decree  is  eoing  on  against  immoveable  propeity^,  the 
decree-holder  allegrefi  that  he  is  obstructed  iq  ge^tfog 
possession  of  certain  lands  included  in  the  decre^. 

Jackson^  y. — This  is  an  order  in  execution 
of  a  decree  of  the  Principal  Sudder  Amee;^ 
of  Midnapore.-  That  depree  appears  to  have 
been  affirmed  by  the  High  Court  in  regular 
appeal.  An  appeal  having  been  preferred  tq 
England,  the  decree- hqldei;  has  been  allpwed 
to  execute  her -decree  on  giving  sufficient 
security  fpr  the  due  performance  of  th^ 
•decree  of    Her   Majesty   in  Council     Tl^^ 


^       decree  was  for  possession  of  ird  ahar^t  *^ 


by  the  decision  under  Act  X.,  the  practice 
of  the  Coart  was  to  permit  the  party  to 
intervene.  In  the  case  before  us,  it  is 
clear  that  the  claim  of  the  plaintiff  against 
Lokhee  Prees^  can  in  no  way  prejudice  the 
imervenor  Bbolanath. 

For  these  reasons,  we  think  that  the  Jud^e 
vu  wrong  in  reuianding  the  suit  in  order 
that  Bholanath's  claims  might  be  tried. 
We  reverse  his  decision  remanding  the  case, 
ind  direct  the  Judge  to  try  the  plaintiff's 
meal  against  that  portion  of  th,e  decision 
(H  the  Court  of  first  insts^nce  exempting 
the  lakheraj  land. 

This  special  appeal  is  decreed  with  posts 
ud  mterest. 


The  20th  Jun^  1867. 
Present : 

The  Hon'ble  L.  S.  Jackson  and 
C.  P.  Hobhouse,  Judges, 


EaecBlioo  oC  decree 
224,23s  and 


(Immoveable  prQpertr)- 
L337,  Act  Vllf.  of  Z859. 


Case  No.  173  of  1867. 

MisaHanetms  Appeal  from  an  order  passed 
hy  the  Principal  Sudder  Ameen  of 
Miinafmre,  dated  the  nth  Janfiary  i86j. 


certain  undivided  immoveable  property  paying 
revenue  to  Government,  It  appears  tj^at, 
while  the  officers  of  the  Court  below  vfir?, 
engaged  in  giving  possession  of  the  property 
decreed,  an  obstruction  lyas  created^  a^d  t)i^^ 
obstruction  led  to  a  complaint  on  tUe  part  oi 
the  decree-holder  that  she  had  not  beea 
allowed  to  obtain  possessiqn  pf  certain 
mouzahs  which,  she  alleged,  were  cpmprise4 
in  the  landed  property  which  passed  under 
the  decree.  Upon  enquiry,  it  turned  out  tfa^^ 
this  obstruction  was  offered  by  the  defendant, 
on  the  ground  that  the  mouzahp  in  question 
were  not  included  in  the  decree.  Under 
such  circumstances,  the  duty  of  the  Coi^rt 
plainly  was  under  Section  227  of  the  C\\\\ 
Procedure  Code  to  enquire  into  thjc  matter 
of  complaint,  that  is,  the  complaint  of  thi^ 
decree-holder,  ai^d  pass  such  order  a^  mJgiit 
be  proper  under  the  circumstances.  Now, 
instead  of  enquiring  into  th^  matter,  thq 
Cojart,  after  stating  certain  vague  g^eralitie^ 
madp  this  order,  **  that  the  copy  of  the  quia^ 
"  quennial  registry  book  filed  by  tlje  decr^/^- 
*'  holders  be  made  over  to  the  nazir ;  th^t  \ 
'*  perwannah  be  issued  in  his  (n^ir's)  na^ 
"to  carry  out  the  above  views,  th^  i^  j^i* 
"lawfully  giving  possession  of  the  s^y^fii^' 
"  mouzahs  included  in  the  estates  covereid  hf 
"the  decree  by  beat  of  tom-ton;^."  It  i^ 
evident  that  this  prder  in  effect  deleg^pd  tq 
the  nazir  a  function  which  properly  l^plong,- 
ed  to  tbe  Court  itaelf ,  Wi^^^X*  ^  (J^termining 
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and  declaring  what  mouzahs  were  or  were 
not  covered  by  the. decree.  Assuming  that 
this  was  a  decree  which  was  to  be  executed 
in  the  manner  prescri&ed  by  Section  224,  the 
function  ol  the  Court  in  delivering  posses- 
sion is  extremely  simple,  for  it  has  only  to 
order  delivery  to  be  made  by  affixing  copy  of 
the  warram  on  some  conspicuous  place  on 
the  lands,  and  proclaiming  to  occupants  of 
the  property  by  beat  of  drum  the  substance 
of  the  decree  in  respect  of  the  property. 
The  Act  does  not  distinctly  specify  whether, 
in  case  of  the  decree  relating  to  several 
mouzahs  comprised  in  one  estate,  such  affixing 
of  copy  of  the  warrant  and  such  proclamation 
are  to  be  made  in  each  mouzah,  or  only  at  the 
sadder  cutcherry,  or  other  conspicuous  place 
on  jthe  estate.  If  the  proclamation  were  to 
be  made,  and  the  return  to  be  affixed  only  at 
the  sudder  cutcherry,  then  it  would  be  un- 
necessary to  enquire  into  the  subject-matter  of 
this  complaint.  But  if,  on  the  other  hand,  the 
proclamation  was  to  be  made,  and  the  return 
was  to  be  affixed  on  every  mouzah,  it  would 
then  be  necessary  to  determine  whether  the 
mouzahs  in  question  were  covered  by  the 
decree  or  no,  and  that  must  be  done  by  the 
Court  itself.  But  it  seems  to  me  doubtful 
whether  this  is  not  a  case  falling  under 
Section  225  of  the  Civil  Procedure  Code, 
which  provides  for  the  case  of  a  decree  for 
separate  possession  of  a  share  in  an  undivid- 
ed estate.  In  that  case,  separation  of  the 
share  is  to  be  made  by  the  Collector.  This 
is  a  point,  however,  which  must  be  deter- 
mined in  the  first  instance  by  the  Principal 
Sudder  Ameen.  If  he  find  that  the  case  is 
one  falling  under  Section  224,  he  must  then 
proceed  to  determine  the  question  under 
Section  227,  that  is,  if  it  be  necessary  to 
make  proclamation  in  separate  mouzahs, 
and  if  it  should  turn  out  that  any  mouzahs 
to  which  the  decree-holder's  complaint 
related  are  not  comprised  in  the  decree,  and 
if,  notwithstanding  such  fact,  possession 
shall  have  been  delivered  to  the  decree- 
holder,  it  will  then  certainly  be  necessary  to 
order  restitution  of  such  mouzahs,  otherwise, 
of  course,  possession  need  not  be  disturbed. 
The  proceedings,  therefore,  must  be  remand- 
ed, I  think,  to  the  Principal  Sudder  Ameen 
with  instructions  of  the  kind  I  have  men- 
tioned, that  is  to  say,  the  Principal  Sudder 
Ameen  will  first  consider  and  determine  whe- 
ther possession  is  to  be  given  under  Section 
224  or  225 ;  if  under  the  latter,  he  must 
refer  the  decree-holder  to  the  Collector;  if 
Under  the  former,  then  he  will  decide  whether 
proclamation  and  affixing  of  notice  are  to  be 


made  in  each  mouzah  .or  otherwise ;  and,  if 
necessary,  he  will  then  make  the  enquiry 
prescribed  in  Section  227.  But,  in  any  case, 
he  will  restrict  the  action  of  his  Court  to 
doing  that  which  is  directed  by  the  Sections 
referred  to. 

Hobhouse,  y, — I  concur  with  my  learned 
colleague.  • 

As  I  understand  the  matter,  while  execu- 
tion of  decree  was  going  on,  the  decree-holder 
alleged  that  certain  villages  were  within  the 
decree,  and  that  he  was  obstructed  in  getting 
possession.  Thereupon,  there  should  have 
been  an  enquiry  under  Section  227,  and  after 
the  enquiry  such  order  as  might  be  proper 
under  the  circumstances,  but  that  order 
should  have  been  passed  by  the  Court,  and 
should  not  have  been  delegated  to  any  body 
else.  Then,  when,  after  enquiry,  an  order 
had  been  passed,  if  that  order  was  for 
delivery  over  of  the  property  to  the  decree- 
holder,  either  wholly  or  to  any  extent,  then 
possession  should  have  been  given  under 
Section  224  or  225,  as  the  case  might  be. 


The  20th  June  1867. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and 
C.  P.  Hobhouse,  Judges, 

Limitation— Ezecution  of  decree  (agfainst  sever- 
al defendants  with  separate  liability). 

Case  No.  171  of  1867. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  the  Small  Cause  Courts 
exercising  the  powers  of  a  Principal  Sudder 
Ameen  of  Rajshahye,  dated  the  i8th  Janu- 
ary 186'/, 

Mohesh  Chunder  Chowdhry  (Decree-holder), 

Appellant, 

versus 

Mohun  Lai  Sircar  (Judgment-debtor), 
Respondent, 

Baboo  Mohinee  Mohun  Burdhun  for 
Appellant. 

Baboo  Kalee  Kishen  Sein  for  Respondent. 

Where  a  decree  has  passed  against  several  defend- 
ants, each  of  whom  is  declared  to  have  a  separate  liabi- 
lity in  respect  of  a  definite  amount,  execution  against 
one  or  more  of  such  judgment-debtors  keeps  the  decree 
in  force  against  all  simultaneously. 

Jackson,  J, — This  is  a  case  of  e^^cution  of 
a  decree  obtained  by  one   co-sliarer  of  a 
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joint  estate  against  his  different  co-sharers 
for  snms  of  money  paid  on  their  behalf  on 
accoont  of  Government  revenue.  It  appears 
that  the  sait  was  brought  against  all  the 
co-sharers,  but  that  in  the  decree  the 
amounts  for  which  the  several  co-sharers 
were  liable,  together  with  costs  in  proportion 
to  those  amounts,  were  awarded  against 
them  separately.  The  decree  bears  date 
1854,  and  the  first  application  to  execute 
was  in  the  year  1855,  at  which  time  notice 
was  served  upon  all  the  judgment- debtors. 
The  decree  was  one  of  the  Mymensingh 
Court.  The  judgment-debtor  before  us 
(the  respondent)  resides  in  Zillah  Rajshahye. 
It  appears  that,  although  notice  was  served 
00  this  debtor  in  1856,  no  further  steps  were 
taken  against  him  ;  but  that  execution  has 
gone  on  efifectually  against  the  other  co- 
sharers  down  to  1863,  and  in  1864,  in  April, 
the  case,  which  up  to  this  time  had  been 
proceeding  against  them,  was  struck  off 
the  file.  The  present  application  to  execute 
against  the  respondent  was  made  on  the 
2nd  of  June  1866, 

The  Lower  Court  appears  to  have  held 
that,  inasmuch  as  no  proceedings  have  been 
taken  against  the  respondent  for  upwards  of 
three  years,  execution  as  against  him  was 
barred. 

It  has  frequently  been  held  in  this  Court, 
^ere  the  decree  has  passed  against  several 
defendants  declaring  them  to  be  jointly  and 
severally  liable,  that  execution  against  one 
or  more  of  such  judgment-debtors  keeps 
the  decree  in  force  as  against  all.  The  con- 
tention in  this  case  is  that  the  defendants 
were  not  declared  to  have  under  the  decree 
a  joint  and  several  liability,  but  each  a 
separate  liability  in  respect  of  definite 
amounts.  There  is  no  precedent  of  this  Court 
bearing  upon  the  point ;  but  the  respond- 
ent's vakeel  refers  us  to  the  case  of  Mrs. 
Stevenson  and  another,  Appellants,  to  be  found 
"page  18,  VI.  Weekly  Reporter.  There  is 
a  passage  in  page  21  of  the  judgment  in 
»hich  the  learned  Judges,  after  remarking 
tbat  in  that  case  the  proceedings  taken 
igainst  another  judgment-debtor  effectually 
kpt  the  decree  in  force  against  the  then 
appellant,  goon  to  observe  :  "  It  may  be  that 
"  some  decrees,  though  passed  nominally  on 
"one  document,  are,  in  reality,  separate  de- 
*^crcc?  against  separate  individuals.  In  such 
"cases,  the  Court  might,  and  probably  would, 
"  consider  them  to  be  separate,  and  in  exe- 
"^cotiOD  pyt  the  Law  of  Limitation  into  force 
**  gainst  the  different  defendants  as  if  they 
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"  were  separate."  That  is  cited  as  a  ruling 
by  those  two  learned  Judges  to  show  that, 
in  a  case  like  the  present,  execution  against 
several  defendants  wolild  be  separate,  and 
that,  consequently,  execution-proceedings 
against  one  defendant  .would  not  be  effectual 
to  keep  the  decree  in  force  against  the 
other.  This,  with  all  respect  to  the  learned 
Judges,  appears  to  me  to  be  an  obi/er  diclum  ; 
it  was  not  the  case  before  them,  and  is  not, 
therefore,  strictly  an  authority  to  guide  us 
now.  It  is  an  opinion  which  is  entitled  to 
much  weight,  and  which  I  have  accordingly 
considered;  but,  looking  at  the  stringent 
terms  of  the  Law  of  Limitations,  I  think  that 
we  are  bound  not  to  apply  any  provision  of 
it  in  such  a  manner  as  to  shut  out  a  decree- 
holder  from  the  benefit  of  his  decree  unless 
the  terms  of  that  provision  are  Such  as  ex- 
pressly to  apply  to  such  a  case.  Section 
20  of  that  law  runs  :  "  No  process  of  execu- 
"  tion  shall  issue  from  any  Court  not  estab- 
"  lished  by  Royal  Charter  to  enforce  any 
"  judgment,  decree,  or  order  of  such  Court, 
^*  unless  some  proceeding  shall  have  been 
"  taken  to  enforce  such  judgment,  decree,  or 
"  order,  or  to  keep  the  same  in  force,  within 
"  three  years  next  preceding  the  applica- 
"  tion  for  such  execution."  Can  it  be  said 
that  in  this  case  no  proceeding  has  been  taken 
to  enforce  such  judgment,  decree,  or  order  } 
That  is  not  the  contention ;  but  it  is  contended 
that  we  are  to  read  that  Section  as  if  it  ran 
in  this  way  :  *•  No  process  of  execution  shall 
"  issue  from  any  Court  against  any  judgment- 
"  debtor  unless  some  proceeding  shall  have 
"  been  taken  to  enforce  such  judgment,  de- 
**  cree,  or  order,  or  to  keep  the  same  in  force 
"against  the   same  judgment-debtor  within 

"  three  years  preceding  the  application." 

I  cannot  see  that  we  are  bound,  or  that  we 
should  be  at  liberty,  to  introduce  into  this 
Section  words  of  additional  stringency  to 
ucpiive  the  decree-holder  of  the  judgment 
which  he  has  obtained.  The  law  is  quite 
rigorous  enough,  as  it  is,  and  I  do  not  think 
it  is  the  business  of  the  Courts  to  make  it 
additionally  stringent. 

For  these  reasons,  I  think  that  the  deci- 
sion  of  the  Court  below  was  wrong,  and  that 
the  decree-holder  ought  to  be  allowed  to 
execute  his  decree  against  the  respondent. 

The  appellant  will  get  his  costs. 

I  may  add  that  it  was  a  contention  of  the 
vakeel  for  the  respondent  in  this  case  that  the 
decree-holder  might  have  carried  on  execu- 
tion, and  was  bound  to  carry  on  execution, 
against  all  the  defendants  simultaneously! 
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It  appears  to  me  that  that  ^y^ould  in  pc)any 
cases  be  more  th^n  a  decree- holder  could 
reasonably  be  expected  to  do.  In  the 
present  case,  as  it  Jiappens,  the  majority 
of  the  persons  liable  under  the  decree  resid- 
ed in  M/mensingh;  this  particular  party 
resides  in  Rajshahye.  t  do  not  think  any- 
thing in  reasop  requires  that  the  decree- 
holder  should  be  obliged  to  carry  on  all 
proceedings  against  these  different  persons, 
in  different  districts,  at  the  same  moment. 
It  would  be  very  inconvenient  that  the 
same  decree  should  be  in  execution  (if,  in- 
deed, it  would  be  possible)  at  the  same  lin^e 
in  several  districts. 

Section  284  makes  no  express  provision 
for  decrees  which  can  be  partly  executed 
within  the  jurisdiction  of  the  Court  which 
passed  it,  and  I  see  nothing  to  prevent  a 
plaintiff  from  executing  his  decree  in  the 
first  instance,  as  far  as  he  can,  within  that 
jurisdiction,  and  afterwards  proceeding  to 
carry  it  into  another. 

If,  indeed,  separate  decrees  were  given,  as, 
where  several  causes  had  been  joined,  and 
the  trials  had  been  separate  (Section  9, 
Code  of  Civil  Procedure),  no  doubt  the  case 
would  be  otherwise. 

This,  therefore,  is  an  additional  circum- 
stance which,  I  think,  shows  the  justice  and 
propriety  of  allowing  this  decree  to  be  exe- 
cuted now. 

Hobhousff  y. — I  concur  with  my  learned 
colU.i|gife. 


The  2ist  June  1867. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Hindoo  Law— Partitip^ 
Case  No.  3157  of  1866. 

Special  Appeal  from  a  decision  passed  by 
Mr,  W.  Ainsiie,  Judge  of  Palna,  dated 
the  igth  September  1866,  reversing  a  de- 
cision passed  by  Moulvie  Syud  Sukhawut 
H ossein  Khan,  Principal  Sudder  Ameen 
of  that  District,  dated  the  'jth  April 
1866. 

Mussamut  Vato  Koer  and  others  (Defendants), 

Appellants^ 

versus 

Rowshun  Singh  and  others  (PlaintiflFs), 
Respondents, 


Baboos  Dwarkanalh  Mitter,  Chy^v^er  Afc^- 
dhub  Ghose,  and  Mohesh  Chunder  (^how- 
dhry  for  Appellant^. 

Baboos  Onookool  Chunder  Mookerjee  and 
Nil  Monee  Sein  and  Moonshee  Ameer  AH 
for  Respondents. 

According  to  Hindoo  Law,  the  declaration  of  an  in- 
tention to  become  divided  in  estate  aunounts  to  a  vaGd 
separation,  thoug-b  not  immediately  perfected  by  ao  ac- 
tual partitioix  of  the  estate  by  mQtes  awl  bpunds. 

Kemp,  y. — This  was  a  suit  for  confirma- 
tion of  possession  and  for  determination  of 
a  right  of  inheritance  by  setting  aside  a 
deed  of  gift  and  a  mokurruree  Lease,  laid  at 
Rupees  156-9-9. 

The  plaintiff  alleges  that  the  family  was 
joint  and  undivided.  The  defendants,  on 
the  other  land,  assert  that  the  defendant's 
donor  and  lessor,  Sohun  Singh,  separated 
himself  from  the  family. 

The  Principal  Sudder  Ameen  found  that 
it  was  clearly  proved  that  Sohun  separated 
himself  from  the  family.  The  suit  of  the 
plaintiff  was,  therefore,  dismissed.  On  ap- 
peal, the  Zillah  Judge  laid  down  the  following 
issue,  namely,  whether  the  pl^ntiff  and  Sobun 
Singh  were  joint  or  separated  ? 

The  Judge  observes  that  there  are  nu- 
merous cases  in  which  the  rule  is  laid  down 
that  the  presumption  in  a  Hindoo  family  is 
that  it  is  joint,  and  that  the  onus  probandi 
lies  on  him  who  alleges  separation ;  and  the 
case  of  Badamo  Kooer,  5th  February  1 866, 
rules  that,  notwithstanding  separation  in  food 
and  residence,  where  no  formal  partition  has 
taken  place,  the  family  must  be  considered 
joint  and  undivided.  Mr.  Justice  L.  S. 
Jackson  further  says  :  *'  It  will  not  establish 
**  a  separation  in  estate  to  show  that  the 
**  different  members  of  the  family  dealt  se- 
**  parately  with  their  shares  of  the  proceeds, 
**  or  even  that  they  collected  rents  or  profits 
"from  different  parts  of  the  estate,  unless 
**  there  has  been  a  definitive  separation  in  es- 
"tate  indicated  by  separate  enjoyment  and 
"  distinct  liabilities." 

With  reference  to  the  evidence  adduced 
to  the  partition,  the  Judge  observed  :  "  The 
"  two  witnesses  for  the  defendant  on  whose 
**  evidence  the  Lower  Court  relies  do  not 
*'  give  any  account  of  the  partition.  They 
"  merely  allege  it  in  general  terms.  Their 
'*  evidence  appears  to  m-  wholly  insufficient 
"  to  establish  the  actual  division  of  the 
"family-estate  which  the  defendants  were 
"bound  to  prove.'  The  decision  of  the 
Principal  Sudder  Ameen  was  reversed,  and 
the  s,uit  pf  the  plaintiff  decreed.     * 
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In  app^^  ft  is  urged — 

fsf, — ^That  the  Judge  has  decided  the  case 
npon  an  erroneous  vie^  Of  the  Hindoo  Law, 
inasmuch  as  he  appears  to  think  that  nothing 
Aort  of  a  partition  by  metes  ind  bounds  can 
constitute  a  valid  partition  according  to  the 
Hindoo  Law. 

!»/.— That  the  ruling  in  the  case  of 
Badamo  Kooer  has  since  been  considerably 
modlfiea  by  sub'i^equent  decisions  of  this 
Court. 

jrd. — ^That  the  onus  of  proving  the  separa- 
tion was  not,  und^r  the  circutaistances  of 
the  case,  upon  the  defendants,  and  that  the 
Judge  has  improperly  rejected  the  evidence 
10  the  paitition. 

On  the  first  and  second  issues,  we  are  of 
ophiioD  that  the  Judge  bias  wrongly  applied 
the  principles  of  the  Hindoo  Law  in  regard 
to  what  constitutes  a  valid  separation.  It 
kas  been  lately  ruted  by  their  Lordships  of 
fte  PHvy  Council  in  a  case  heard  by  them 
<m  the  17th  of  November  1866  that  a  divi- 
sfoto  of  iTtle  can  be  effected  without  the  actual 
diTision  of  the  estate  by  metes  and  bounds, 
and  that,  •*  when  members  of  an  undivided 
**  family  agree  with  regard  to  particular  pro- 
'*pcrty  thai  it  shall  thenceforth  be  the  sub- 
"  ject  of  ownership  in  certain  defined  shares, 
"that  then  the  character  of  undivided  pro- 
perty bnd  joint  enjoyment  is  taken  away 
from  the  subject-matter  so  agreed  to  be 
dealt  with,  and  in  the  estate  each  member 
hasthedCeforth  a  definite  and  certain  share 
"which  he  may  claim  the  right  to  receive 
"and  enjoy,  ahhoogh  the  property  itself  has 
"not  been  severed  or  divided." 


The  dicttim  of  the  learned  Judge,  Mr. 
hsiice  L.  S.  Jackson,  fn  the  case  of  Badamo 
Kooer,  upon  which  the  Judge  has  ap. 
ptiently  relied,  has  been  modified  by  sub- 
Kquent  decisions,   one   of   which    (a   most 

Weekly  Reporter,  Vo-  elaborate  one,  in 
loM  VI.,  we  139.  which   all    the    an- 

i^.  J  \r^^^  "       trcr      thoriiies  are  review- 
Loch  and  Macpberson,  77.     ^j\  :«  «     4.  A  •     .u 
*^         '  ■'-^      ed)  IS  quoted  m  the 

Jttigin.    The  remarks  of  the  learned  Judge, } 

Mr.  Justice  L.  S.  Jackson,  are,  we  may  observe, 

*obiieir  dicta."    The  point  referred  to  him 

*M  whether  the  mere  fact  of  separation  in 

Jess  and  dwellhig  gave  rise  to  a  presumption 

w  a  Hindoo  family  was  separate  In  estate, 

*-  Justice  Elphinstone  Jackson  being  of 

Qfimion  that  such  presumption  did  arise,  Mr. 

JttUce    Setoti-Karr    being  of    a    contrary 

«foiion*    Jj^T.  Justice  L,  S.  Jackson,  agreeing 

^th  Mr.  Justice  Seton-Karr  on  the  question 

wfored  to  him,  went,  in  our  opinion,  beyond 


the  issues,  and  beyond  what  was  neces- 
sar>'  for  the  decision  of  the  case,  and  stated 
'I  that,  unless  there  be  j  definitive  separation 
"in  estate  indicated  by  separate  enjoyment 
"  and  distinct  liabilities,  the  family  must  be 
I*  heid  to  be  joint,  and  that  it  will  not  estab- 
"  lish  a  separation  in  estate  to  show  that  the 
"  different  members  of  the  family  dealt  se- 
I*  parately  with  their  shares  of  the  proceeds, 
"  or  even  that  they  collected  rents  or  profits 
*'  from  different  parts  of  the  estate." 

u  ^^^^  clictum,  independently  of  its  being  an 
'*  obiter,"  appears  to  us  to  be  opposed  t3  the 
view  taken  by  their  Lordships  of  the  Privy 
Council  quoted  above. 

Taking,  then,  the  admitted  facts  t>f  the  case 
before  us,  we  find    that  Sohun    Singh  did 
publicly  and  unequivocally,  by  petition  pre- 
sented in  Court,  de^kre  his  intention  to  be- 
come from  that  date  divided  in  estate.     Such 
an  intention  amounts  to  a  valid  separation, 
though   not    immediately    perfected  by   an 
actual  partition  of  the  estate  by  metes  and 
bounds.     The  acts  and  declarations  of  Sohuh 
Singh,  showing  an  unmistiakable  intention  to 
hold  and  enjoy  his  own  estafe  Separately,  and 
to  renounce  all  rights  upon  the  shares  of 
his  co-parceners,  constitute,  in  our  judgment, 
a  complete  severance  or  partition.     Thfe  tbm- 
munity  of  interest  and  unity  of  possession, 
which  are  the  very  essence  of  a  jomt  Hindoo 
family,    no    longer    existed.     Further,    the 
parties,  it  is  admitted,  have  separated  in  food 
and  residence.      Sohun  Singh  in  his  lifetime 
dealt  with  his  share  in  a  manner  inconsistent 
with  the    theory    of  a  joint    intere«    and 
liability,  and  hfs  separate  enjoyment  was  not 
merely  a  matter  of  arrangement  for  the  pri- 
vate cohv^nience  of  the  family. 

The  evidence  to  the  partition  in  this  case, 
which  the  Judge  broadly  states  to  be  wholly 
insufficient,  is  of  that  character  which  the 
Hindoo  Law  pronounces  to  be  the  very  best, 
viz.,  that  of  kinsmen,  who  were  also  We 
may  observe,  co-parc^ners.  See  page  3 1  o  of 
the  Vivada  Chiniamoni  and  Colebrooke's 
Treatise  on  the  Hindoo  Law  of  Inheritance, 
Chapter  n.,  Section  12,  Part  i,  page  376! 
Such  evidence  ought  not  to  have  been  mm- 
marily  rejected. 

The  consent  of  the  other  memberS  of  the  ' 
family  was  not  necessary,  for  a  son  may  force 
even  a  father,    however  reluctant,  to  divide 
the  ancestral  estate.     Chapter  L,  Section  5, 
Para.  11,  Colebrooke's  Treatise,  page  279. 

The  pleader  for  the  respondent  has  laid 
great  stress  upon  the  passage  to  be  fotind  in 
page  343.  Colebrooke's  Treatise,  Chapter  I 
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Section  I.,  Para.  4,  viz. :  "  Partition  is  the 
"  adjustment  of  owners'  rights  regarding  the 
"  whole  by  distributing  them  or  particular 
"  portions  of  the  aggregate,"  and  contends 
that  there  jnust  be  an  actual  division,  field  by 
field ;  but,  as  observed  by  their  Lordships  of 
the  Privy  Council  in  the  decision  quoted 
above,  **  this  argument  proceeds  on  the  error 
"  of  confounding  the  division  of  title  with 
"  the  division  of  the  subject  to  which  the 
"  title  is  applied." 

For  these  reasons,  we  are  of  opinion  that 
the  Judge  has  wrongly  applied  the  law,  and 
that  his  decision  must  be  reversed,  and  that 
of  the  Court  of  first  instance  restored  with 
costs  and  interest  of  all  the  Courts  payable 
by  the  respondents. 


The  2 1  St  June  1867. 

Present  : 

The  Hon'ble  F.  B.  Kemp,  and  F.  A.  Glover, 

Judges. 

Section  Z02,  Act  VIII.  of  1859— Survivance  of 
Appeal --Gift  (by  Mahomedan  lady)— Onus 
probandi — Confirmation  of  possession. 

Case  No.  402  of- 1866. 

Regular  Appeal  from  a  decision  passed  by 
Mr.  F.  J.  Cockburn,  Judge  of  Sylhei, 
dated  the  ijth  August  1866. 

Mussamut  Luteefoonissa  Bibee  (Plaintiff), 

Appellant^ 

versus 

Syud  Rajaoor  Ruhman  and  others 
(Defendants),  Respondents. 

Baboo  Nuleet  Chunder  Sein  for  Appellant. 

Baboo  Greesh  Chunder  Ghose  for 
Respondents. 

Section  102,  Act  VI 11.  of  1859,  <ioes  not  bar  the  ri^ht 
of  heirs  to  proceed  with  an  appeal  as  against  joint 
heirs.  I 

A  Mahomedan  widow  or  any  other  woman,  holding  ' 
property  in  her  own  right,  may  give  it  away  to  whom-  | 
ever  she  pleases,  unless  she  delays  tne  gift  till  upon  , 
her  death-bed,  when  such  a  ^ft  would  be  looked  upon 
as  a  will,  and  be  inoperative  beyond  a  certain  limit. 

A  plaintiff  suing  for  confirmation  of  possession  must 
prove  that  he  was  actually  in  possession. 

Glover,  J. — This  was  a  suit  for  declara- 
tion of*' title  and  confirmation  of  possession 
in  various  plots  of  land  situate  within  the 
Zillah  of  Sylhet,  by  setting  aside  as  fraudu- 
lent a  hibbanama  under  which  the  defend- 
ants claimed.  The  plaint  sets  forth  that 
the  defendants  are  plaintiff's  grand-children, 
and  have  executed  the  false  deed  of  gift  to 


get  possession  of  the  whole  of  her  property 
the  detriment  of  her  other  grand-children. 

The  defence  was  simply  that  the  hibbanai 
had  been  really  executed  by  Luteefoonissaj 
and  that  possession  of  her  estates  had  goi 
with  it. 

The  Judge  went  through  the  evidence  ii 
detail,  and,  for  reasons  given  at  some»lengt] 
decided  that  the  hibbanama  was  genuin< 
and  that  the  defendants  were  in  possessioi 
under  it.     He  decreed  for  them  with  costs. 

An  appeal  is  now  preferred  on  the  ps 
of  the  plaintiff,  but,  before  going  into  it,  w< 
will  dispose  of  an  in  limine  objection  pn^ 
forward  by  the  respondents. 

They  allege  (and  the  fact  is  not  denied] 
that  Mussamut  Luteefoonissa  died  sinc^ 
this  appeal  was  preferred,  and  that  the  prej 
sent  appellants,  who  are  her  grand- child rei 
claim  the  property,  not  as  her  heirs,  bi 
under  a  hibbanama  dated  some  time  aftej 
the  defendants'  deed  of  gift,  and  that,  there^ 
fore,  until  this  second  hibbanama  be  provedj 
the  appellants  have  no  "  locus  standi,*'  an< 
cannot  be  permitted  to  go  on,  as  they  d< 
not  represent  Luteefoonissa's  interest  as  i| 
stood  when  the  appeal  was  first  preferred. 

As  the  appellants'  hibbanama  is  n< 
alleged  to  have  been  given  till  after  this  apJ 
peal  was  filed,  the  appellants  would  have  n< 
claim  to  be  heard  under  it ;  but  they 
admittedly  near  relatives  of  the  deceased  an< 
joint  heirs  of  her  property,  supposing  it  U 
have  been  in  her  hands  at  the  time  of  hti 
death.  From  this  position  as  heirs,  w< 
think  that  they  have  a  right  to  proceed  witl 
this  appeal  to  try  the  validity  of  the  hibbi 
propounded  by  the  respondents,  but  not 
set  up  their  own  hibba,  vide  Section  102,  At 
VIII.  of  1859. 

On  the  merits  of  the  case  the  appellant 
urge— 

(i.) — That  the  Judge  improperly  laid  ih« 
of  proving    possession  on   Luteef] 
oonissa.     The  respondents  urged  a  speciaj 
plea,  which  they  ought  to  have  been  calle( 
upon  to  prove. 

(2.) — That  the  hibbanama  has  not  beei 
proved. 

(3.)-  -That,  under  the  Mahomedan  Law, 
widow  has  no  power  to  divest  herself  o| 
her  property  in  favor  of  one  heir  to  the 
detriment  of  all  the  others. 

We   may   dispose   of  this  last  objectioi 
very  shortly.     It  was  never  pleaded  beloi 
and   is  not  to  be  found  in  the  grounds 
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appeal  here.  It  is,  moreover,  ^bad  in  law, 
there  existing  no  prohibition  against  a 
widow  or  any  other  woman  holding  property 
in  her  own  right,  giving  it  away  during 
her  lifetime  to  whom  she  pleases,  unless, 
indeed,  she  delays  the  gift  till  upon  her  death- 
bed, when  such  a  gift  would  be  looked 
i  vpoQ  as  a  will,  and  be  inoperative  beyond 
a  certain  limit. 

Then,  with  regard  to  the  "onus  pro- 
handi.''  The  circumstances  of  the  case  are, 
K>  doubt,  somewhat  peculiar.  The  re- 
;  ipoDdents  are  admitted  by  the  appellants,  and 
jodeed  themselves  allow  that,  up  to  the  date 
of  the  hibbanama,  they  were  in  possession 
of  the  disputed  property  as  managers  only, 
SAd  the  appellants  urge  the  extreme  difficulty 
lo  them  of  proving  that  the  nature  of  their 
possession  has  not  really  changed,  and  that 
Ibe  respondent's  possession  now,  though 
awwedly  hostile,  is  not  really  so. 

^  Siill,  we  see  no  reason  to  depart '  from 
i  the  rale  laid  down  by  this  Court  in  a  long 
j-Cttrreot  of  decisions  that  a  plaintiff,  suing 
f-ttreiy  for  confirmation  of  her  possession  to 
|Ittd,  should  be  made  to  prove  that  she  was 
iiooally  in  possession.  In  the  present  case, 
I  I«Qteefooni8sa  had  had  no  actual  possession 
iBf  the  land  for  many  years,  and  it  depends 
ttt  the  proof  of  the  hibbanama  whether  she 
^  or  had  not  actual  possession  through  her 
^uagers,  the  respondents,  at  the  time  she 
woQgfat  this  suit.  Her  case  on  this  point 
^'cp^s  on  proof  of  the  deed  of  gift,  and 
^proceed  to  consider  the  evidence  adduced 
P  npport  it. 

The  appellants  object  to  it  generally  on 
fhe  ground  that  it  purports  to  have  been 
d  in  an  unusual  place,  under  most 
tcioos  circumstances;  that  there  is  no 
that  Luteefoonissa  executed  it  at  all; 
that  a  deed,   which   disinherits   many 
mbers  of  the  family,  without  any  reason 
Iked,  must  be   looked    on   with    grave 
icion. 

We  have  gone  carefully  through  the 
J^ole  of  the  evidence  in  support  of  this 
Wanama,  and  think  it  sufficient  to  warrant 
Judge's  finding. 

The  actual    execution    of    the    hibba- 

by    Luteefoonissa    is    deposed    to 

three  witnesses,    Azgur  Ali,   Mahomed 

and     Mobeeboolla;     these    three 

are     relatives     of      the     lady,     and 

to  see  her  behind  the  purdah.    They 

precisely  that  they  saw  Luteefoonissa 

her  mark  on  the  hibbanama. 

VoLVm. 
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Other  witnesses,  who  were  standing  outside 
the  screen,  depose  that  Luteefoonissa,  or 
rather  a  person  who  wa^  said  to  have  been 
Luteefoonissa,  declared  that  she  had  signed 
the  hibbanama  then  produced.        • 

The  mooktear  Azbar  Alee  deposes  that 
Luteefoonissa  executed  a  mooktearnamah 
to  him  for  the  purpose  of  getting  the  deed 
of  gift  registered. 

And  the  witness  Kally  Coomar,  the  Re- 
gistry  mohurrir,  who  was  sent  down  to  the 
boat  to  make  enquiry,  deposes  that  a  woman 
(whom,  of  course,  he  did  not  see)  declared 
to  him  that  she  had  given  the  mooktearna- 
mah for  the  purpose  of  having  the  deed  re- 
gistered. 

The  witness  Abdool  Torab,  the  .surkoom 
of  the  Mahomedan  endowment  at  Sylhet,  a 
man  of  admitted  position  and  respectability, 
and«a  nephew  of  Luteefoonissa,  deposed  to 
having  visited  his  relative  in  her  boat  at  the 
ghat,  and  to  having  had  a  conversation  with 
her  on  the  subject  of  the  disposal  of  her 
property;  that  Luteefoonissa  expressed  her 
intention  of  giving  the  hibbanama  to  the 
respondents,  on  which  witness  asked  for  a 
share,  on  behalf  of  hi^  nephew  Abookhair, 
likewise  a  relative  of  Luteefoonissa ;  that  she 
agreed  to  include  his  name  though  she 
eventually  did  not  do  so.  This  witness 
further  deposes  that  Luteefoonissa  told  him 
afterwards  that  she  had  executed  the  hibba- 
nama. 

Now,  this  is  a  very  strong  array  of  evi- 
dence in  favor  of  the  respondents,  and 
nothing  has  been  adduced  on  the  part  of  the 
appellants  to  rebut  it.  They  rely  on  what 
they  call  the  inherent  improbability  of  Mus- 
samut  Luteefoonissa  having  executed  any 
such  deed,  and  on  the  various  suspicious 
circumstances  attending  its  alleged  execu- 
tion. 

They  say,  why  should  Luteefoonissa  re- 
main for  so  many  days  in  a  boat  at  the  ghat 
when  she  had  a  house  in  the  town  itself?  To 
this  it  is  replied  that  her  house  is  shown 
by  the  evidence  of  relatives  to  have  been  in  a 
ruinous  condition,  and  temporarily,  at  all 
events,  uninhabitable. 

Again,  how  is  it  possible  to  believ^  that 
the  hibbanama  was  executed,  as  stated,  at 
half-past  ten  o'clock  in  the  morning,  seeing 
that  the  deed  itself  was  registered  between 
the  hours  of  10  and  1 1  ?  The  Judge  ap- 
pears to  us  to  have  disposed  of  this  objec- 
tion, as  well  as  that  regardiixg  the  stamp; 
buty  in  any  case,  considering  the  lax  way 
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in  whioh  natives  of  this  country  are  ac- 
customed to  speak  dt  time,  we  attach  no 
importance  to  the  discrepancy ;  standing  by 
itself,  it  might  be  something,  but  it  cannot 
affect  the* direct  evidence  in  support  of  the 
hibbai|«ma. 

Again  it  is  objected.  Why  was  not  the 
wrker  of  the  draft  of  the  deed  examined? 
He  would  have  been  in  a  position  to*  give 
important  evidence,  and  waa  at  the  same 
time  an  independent  witness.  To  this  it 
may  be  replied  that  it  was  sufficient  for 
the  reH^ndents  to  prove  the  hibbanama, 
as  it  was  actually  executed ;  and  that  if  the 
appellants  had  wished  for  Ram  Kinkur's 
testimony,  they  should  have  summoned  that 
individual  themselves. 

AgatP»  that  the  only  respectable  witness 
Abdool  Torab  did  not  witness  the  hibba. 
Abdool  Torab  explains  why  he  was  «not 
prfiseiit  at  the  time  of  execution,  and  there 
n^lght,  perhaps,  have  been  another  reason  for 
his  not  appearing  as  an  attesting  witness 
in  the  fact  that  he  expected  his  nephew's 
name  tp  be  included  in  the  deed.  But,  be 
this  as  it  may,  if  Abdool  Torab  be  the  re- 
sp^9Mtble  man  be  is  said  to  be,  his  statement  of 
whait  l^meefoonissa  said  to  him,  both  before 
ai^d  afier  the  ev^cution  of  the  hibbanama, 
is  stiPOHg  f^rioborative  proof  that  that  deed 
was  given  by  the  lady,  and  is  proof  positive 
that  I^pteefoonisea  herself  was  present  in 
the  boat,  and  not,  as  the  appellants  insinuate, 
an  impostor  employed  to  personate  Lutee- 
foonissa  for  the  occasion. 

On  the  whole,  we  ^ee  no  reason  to  dis- 
believe the  evidence  in  support  of  the 
hibb(M^a(na  or  pf  tl^e  respondent's  posses- 
sion under  it ;  ^nd  we,  therefore,  dismiss  this 
appeal  with  costs. 


The  SI  St  Jane  1867. 

fnsent:- 

The  Hon'ble  W.  S.  Seton-Karr  and 

A.  G.  Macpherson>  Judges. 

Registration— Section  17,  Act  XVI.  of  1864. 

C^^  Np.  426  of  1867  iind^r  Act  X.  pf  1859. 

Special  A f peal  from  a  decision  passed  by 
the  Jud^e  of  Purneahj  defied  th^  ijih 
Decfmber  1866^  affirming  a  decision 
passed  bjf  the  Assistat^  Collector  of  that 
Districts  dq(e4  the  loth  July  1866, 


Karoo  Lai  fhakoor  (Plaintiff),  Apptllimt, 

versus 

Dhoonal  Mundul  and  others  (Defendants), 

Respondents. 

Baboo  Tarucknath  Sein  for  App>ellant. 

Mr,  R.  E,  Twidale  for  Respondents. 


Section  17,  Act  XVI.  of  1S64,  does  not  say  tbmti 
executed  prior  to  the  passing*  of  the  Act  shall  not  be 
received  as  evidence  in  Courts.  It  was  iatended  meielj 
to  encoi)ra|i(e  parties  to  register  old  deeds  at  once. 

Seton-Karr,  J, — This  case  must  be  re- 
manded to  the  Deputy  Collector  for  trtai 
upon  the  merits.  Both  the  Lower  Courts 
seem  to  have  overlooked,  or  misapprehended 
the  purport  of  the  Registration  Act,  XVI.  of 
1864.  Section  13  of  that  Act  refers  to 
instruments  executed  on  or  after  the  date 
on  which  the  Act  came  into  operation,  which 
was  the  first  of  January  1865;  and  Section 
17,  referring  to  Section  13,  merely  prescribes 
that  instruments  executed  before  the  da^e 
on  which  the  Act  came  into  operation  shall 
not  be  accepted  for  registration  unless  pre- 
sented  for  that  purpose  within  12  months 
from  such  date.  This  Section  was  intended 
merely  to  encourage  parties  to  register  old 
deeds  at  once.  It  does  not  say  that  deeds 
executed  prior  to  the  passing  of  the  Act 
shnl!  not  be  received  as  evidence  in  Courts. 

The  Deputy  Collector  further  refers  to 
Section  49  of  the  same  Act,  which  concerns 
depositors  of  wills,  and  has  no  bearing  what- 
ever on  the  question  before  the  Court. 

The  case  is  remanded  to  the  first  Court 
for  trial  on  the  merits. 


The  aist  June  1867. 

Present : 

The  Hon'ble  W.  S.  Seton-Karr  and 
A.  G.  Macpherson,  Judges. 

Presumption— Joint-family  Property — 

tion. 

Case  No.  415  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  TirhoH^ 
dated  the  4th  December  1866^  wt^dify^ng 
a  decision  of  the  Sudder  Am^eu  tf  that 
District,  dated  the  sjrd  January  /8^j. 

Mussamut  Rambuddun  Koer,  mother 
and  guardian  of  Sheo  Suhay  Singh,  and 
another  (Defendants),  Appsllants, 

versus 

Gopal  Singh  (Plaintiff),  Respond^m. 
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Bubo4  Lherga  Duss  Duii  for  Appellants. 

Bahoo  Kishen  Succa-  Mookerjee  for 
Respondent. 

Fraoi  the  mere  fact  kA  an  old  factory  betnff  al^wed 
Id  remain  joint  at  the  time  when  the  rest  of  the  joint 
oroperty  was  partitioned,  it  is  not  to  be  inferred 
M  tfie  shureholders  agveed  to  continue  to  wo^k  that 
ild  bi^ory,  or  that  thty  agreed  nevei  to  raise  affy 
lev  ketones. 

Mufherson,  J. — In  this  case  we  think 
that  the  decree  of  the  Lower  Appellate 
Coart  most  be  reversed. 

It  seems  to  us  that  both  the  Lower  Courts 
Mrlooked  that  which  was  the  chief  issue 
k  the  cause,  namely,  whether  the  appellants 
ten  under  any  agreement  or  legal  obligation 
to  continue  to  work  the  old  ijtnjklee  factory, 
lAd  were  under  any  contract  or  obligation 
Bot  to  open  new  factories  on  their  respective 
Ittds. 

The  Lower  Courts  have  apparentlj^  consi- 
leftd  that,  because,  when  the  rest  of  the 
Joint  property  was  partitioned,  it  was  agreed 
that  the  then  existing  factories  should  remain 
joint,  therefore  the  various  sharets,  either 
directly  or  indirectly,  agreed  that  they  would 
continne  to  work  the  joint  factory,  and 
iever  would  raise  new  factories  on  their 
Ripective  lands. 

Bat  the  agreement  which  the  parties  en- 
tered into  does  not  allude  to  these  questions 
It  all ;  and  we  are  of  opinion  that,  from  the 
aere  fact  of  the  old  factory  being  allowed  to 
mnain  joint,  it  is  impossible  to  infer  that 
tte  shareholders  agreed  to  continue  to  work 
that  old  factory,  or  that  they  agreed  never  to 
ruse  any  new  factories. 

The  decree  of  the  Lower  Court  will  be 
reversed,  and  the  plaintiff's  suit  dismissed  as 
tgainst  these  appellants^  who  are  entitled  to 
recover  costs  in  all  the  Courts. 


■ 


The  2ist  June  1867. 

Prennt  : 

The  Hon'ble  L.  S,  Jackson  and  C.  P. 
Hobhouse,  Judges, 

fpecnl  appeal— Ez-p«rte  decree  (nader  Act  X. 
of  1859) — Second  application  to  set  aside. 

CaseNo.  55  of  1867  under  Act  X.  of  1859. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Backer  gunge,  dated  the 
tjth  December  1S66,  affirming  an  order 
passed  by  the  Deputy  Collector  of  that 
District ,  dated  the  6th  June  i86y. 


Suderooddecln,  Appeliant, 

versus 

Huronath  Sein,  Resp^ndtni. 

Baboo  Roopnath  Saner iee  for  Appellant. 

Baboo  Greeja  Sunkur  Muzoomdar  for 
Respondent. 

A  special  appeal  will  lie  from  an  order  rejecting  an 
application  to  set  aside  ah  ex'parie  decree  passed  under 
Act  X.  of  1850. 

The  proceoar^  under  that  Act  does  not  provide  for 
the  entertainmeftt  of  a  secx»fid  application  to  set  aside 
an  ex-parie  decree  after  the  first  application  has  been 
dtsrtiSftsod  for  dcfauM. 

[Upon  the  vakeSt  for  fhe  appellant  rising 
to  open  his  appeal,  a  preliminary  objec- 
tion was  taken  by  Baboo  Greeja  Sunkur 
Muzoomdar,  to  the  effect  that,  the  case'having 
been  decreed  eX  parte  against  the  defendant 
by  the  Deputy  Collector,  and  defendant's 
application  for  a  re- trial  having  been  dis- 
missed on  default,  and  a  second  application 
to  restore  the  case  having  been  afeo  rejected, 
and  that  order  upheld  in  appeal  by  the 
Judge,  no  special  appeal  would  lie  under 
Act  X.  of  1859,  whereupon  the  Court  passed 
the  following  order.] 

Jacksony  J, — We  are  both  of  opinion  that 
the  objection  ttttist  be  overruled,  and  that  the 
special  appeal  must  be  heard. 

The  effect  of  Section  13,  Act  VL  of 
1862  of  the  Bengal  Council,  is,  we  think, 
to  place  decrees  of  the  Collector's  Courts 
passed  ex  parte  on  the  same  footing  as  de- 
crees of  the  Ch^rl  Courts  passed  undef  the 
sa^ne  circumstances,  for  the  Section  altows 
an  appeal  to  tht^  Court  to  which  appetth 
against  the  decision  of  the  Coott  passmf 
the  order  would  lie  in  the  same  way  as  is 
allowed  by  Seetton  119  of  Act  VIII.  of  1^59, 
and  that  brings  the  matter  under  the  general 
provisions  of  appeals  and  of  speciai  appeals 
to  this  Court,  and)  consequently,  we  think 
that  a  speotat  appeal  in  this  case  will  lie. 

[The  appeal  then  proceeded,  and,  after 
hearing  argument  on  both  sides,  the  Court 
delivered  judgment.] 

Jackson,  y.— I  think  that  the  Collector 
was  right  rn  holding  that  the  procedtn'e 
under  Act  X.  of  1859  did  not  provide  for 
the  entertafnmeiit  of  a  second  petition  such 
as  that  presented  by  the  special  appetlailt. 

It  is  satisfactory  to  know  that,  In  coming 
to  that  conclusion,  the  Deputy  Collector  ttas 
acting  strictly  in  accordance  with  what  ap- 
pears to  be  the  justice  of  the  case  for  a  tnore 
frivolous  excuse  for  non-appearatrce  sifter  ^ 
wedts  had  been  allowed  for  Che  purpose^ 
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perhaps   never   was   heard    in  a   Court  of 
Justice. 

The  special  appeal,  therefore,  will  be  dis- 
missed with  costs. 


Hobhome,  J, — I  concur. 


The  2 1  st  June  1867. 

Present : 

The  Hon'ble  L.  S.  Jackson  and 
C.  P.  Hobhouse,  Judges, 

Limitation— Execution— Section  3Z,  Act  XIV. 

"  of  Z859. 

Case  No.  116  of  1867. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Backergunge^  dated  the 
2jrd  December  1866,  affirming  an  order 
passed  by  (he  Sudder  Ameen  of  that 
District,  dated  the  21st  July  1866. 

Deegendur  Narain  Ghose  (Decree-holder), 

Appellant^  • 

versus 

Hurkishore  Dutt  and  others  (Judgment- 
debtors),  /Respondents, 

Baboo  Hem  Chunder  Banerjee  for 
Appellant. 

Baboo  Chunder-  Madhub  Ghose  for 
Respondents. 

Interpretation  of  Full  Bench  decision  (7  >y.  R.,p.  5«5) 
with  regard  to  limitation  in  cases  of  execution  of  decrees 
under  Section  21,  Act  XIV.  of  1859. 


Jackson,  J, — ^The  order  of  the  Judge  in  this 
case  seems  to  me  to  have  been  passed  under 
a  misconception. 

The  Judge  states  that  "  this  decree  was  in 
"  force  when  Act  XIV,  was  passed,  and  there- 
"fore  Section  21  of  the  Act  applies.  The 
"Full  Bench  decision,  which  refers  only  to 
"  applications  under  Section  20,  accordingly, 
"  does  not  apply  to  this  case  which  must  be 
"governed  by  the  law."  If  the  Judge  in- 
tends by  that  observation  to  say  that,  accord- 
ing to  the  decision  of  the  Full  Bench,  cases 
under  Section  20  were  not  to  be  governed  by 
the  law,  he  has  grievously  misunderstood 
that  decision. 

There  can  be  no  doubt,  I  think,  and  it  has 
been  so  held  by  the  Full  Bench  of  this 
Court  (subsequently,  indeed,  to  the  decision 
now  under  consideration),  that  Section  21 
is  merely  a  proviso  upon  Section  20;  that 
cases  are  not  to  be  dealt  with  upon  a  different 
principle  under  Section  21,  but  that,  in  re- 
spect of  such  cases,  instead  of  looking  merely 


to  the  point  whether  a  proceeding  had  been 
taken  wiihin  three  years  next  preceding  the 
application,    a    period   of  three  years    was 
allowed  from  the  passing  of  Act  XIV.   of 
1859,  unless  the  period  of  limitation  allowed 
under  the  formerly  existing  practice  should 
first  have  expired,  and  this  without  reference 
to  the  date   at  which  the  last  proceeding 
might  have  been  taken,  or  to  the  fact  of  any 
previous  proceeding  having  been  taken  to 
enforce  the  decree  or  to  keep  it  in  force. 
That  is  the  only  difference  in  respect  of  cases 
coming  under  Section  2 1 ;  and  consequently 
the  Judge  will  have  to  decide  whether,  in 
respect  of  this  case,  any  procetding  had  been 
taken  within  three  years  from  the  passing  of 
the  Act  (execution   not  having  been   pre- 
viously   barred    by    the    expiration  of   the 
period  formerly  allowed),  and  if  such  pro- 
ceeding  had   been  taken,   and   subsequent 
application  has  been  made,  then  whether  the 
proceeding  so  taken  within  three  years  after 
the  passing  of  the  Act  and  within  three  years 
next  before  the  present  application   was  a 
bond  fide  and  effectual  application  to  keep 
the  decree  in  force. 

This  being  a  case  of  special  appeal,  we 
are  not  competent  to  deal  with  the  fact 
ourselves,  and  must,  therefore,  remit  the 
case  to  the  Judge  in  order  that  he  may  de- 
termine it. 

The  Judge  will  find  the  law  fully  stated 
in  a  decision  of  the  Full  Bench.  Miscellane- 
ous Appeals  Nos.  719  and  445  of  1866,  dated 
31st  May  1867,  which  will  be  shortly  pub- 
lished.* 


The  22nd  June  1867. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7..  Chief 
Justice,  and  the  Hon'ble  F.  A.  Glover, 
Judge. 

Jurisdiction  (of  Small  Cauae'Courts)  —  Execu- 
tion of  decree  against  Government— Damages. 

Reference  to  the  High  Court  by  Mr, 
C,  D.  Field,  Officiating  Judge  0/  the 
Principal  Court  of  Small  Causes  at 
Kishnaghur, 

Mr.  J.  J.  Doyle,  Manager  on  behalf  of  the 
Bengal  Indigo  Company,  Plaintiffs 

versus 

Dwarkanath  Chatterjee  and  another, 
Defendants, 

,1 — - 

•  5fcr  Vol.  7,  p.  515. 
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Baboo  Bhowany  Churn  Dutt  for  Plaintiff. 
No  one  for  Defendants. 

The  Snail  Cause  Court  at  Kishnaghur  has  no  juris- 
fictxHi  to  execute  a  decree  against  Government.  If  the 
Cottft  should  attempt  to  execute  such  decree,  the  plaint- 
iff who  applied  for  that  execution  would  be  liable  to  be 
soed  £or  damages. 

Cast, — ^This  was  an  action,  for  damages 
biooght   by    the    Bengal    Indigo    Company 
against  Dwarkanath  and  Ohit  Kazee.     The 
dunages  alleged  was  thai  defendants   had 
made  excavations  in  the  plaintiff's  land,  and 
nsed  a  quantity  of  the  soil  for  the  manufac- 
ture of   bricks*    The   defendants    pleaded 
the  orders  of  Judoonath  Sein,  an  Assistant 
Overseer  in  the  Public  Works  Department. 
It  does  not  appear  from  the  record  that  any 
cvideDce  was  taken  in  support  of  this  plea, 
or  to  show  that  the  above  defendants  acted 
on  such  orders  without   knowing  that  they 
vcre  doing    a    wrongful   act.     Summonses 
were,    however,    issued    against  Judoonath 
Seia  and  Government,  -  who  were  thus  made 
ptnies  to  the  suit.    The   summons   in  the 
;  case  of  the  latter   was   served  on  the  Go- 
i  vemment  pleader   who  entered  an   appear- 
I  lace  and  pleaded  non-liabiiUy,    This  plea 
was  overruled  by  the  former  J  udge,  Baboo 
Doorga  Proshad  Ghose,  and  a  decree  passed 
against  Judoonath  Sein  and  Government  in 
the  foUowiog  terms :  "  Decreed  for  Rupees 
'*  23-15.9    ^'^    costs    proportionately,   and 
**  uuerest  at  1 2  per  cent,  against  Government 
''and  Judoonath  Sein." 

Execution  of  this  decree  against  Go- 
vtnmient  is  now  applied  for,  and  the  decree 
•as  given  on  the  13th  December  1865, 
AT  aft€r  the  passing  of  Act  XL  of  186$, 
[Section  9  of  which  is  as  follows:  ''Suits 
"against  the  Local  Government  or  against 
the  Government  of  India  shall  be  brought 
in  the  Court  having  jurisdiction  at  the 
^pbce  which  is  the  seat  of  such  Govern- 
ment" 

With  advertence  to  this  Section  of  the 
Small  Cause  Cotirt  Aft  for  the  Mofussil, 
A  is  clear  that  the  Court  of  Small  Causes  at 
Kishnaghur  had  no  jurisdiction  to  pass  a 
l^ee  against  Government.  The  question 
vhich  I  then  beg  to  submit  for  the  decision 
^  the  High  Court  under  the  provisions 
•^  Ad  X.  of  1867  is,  whether  I  should 
jiov  grant  execution  of  the  above  decree 
l^tainst  Government. 

The  question  being  one  of  jurisdiction, 
P  C)onceive  that  it  is  incumbent  on  me  to 
o^  into  it  of  my  own  motion,  as  the  de- 
pct  is  plainly  apparent  on  the  face  of  the 


judgment  {vide  the  remarks  of  the  Court 
in  case  No.  2220  of  1865,  Kisto  Chunder 
Chuttopadhia  and  o^ers,  Appellants,  vs. 
Ramlochun  Roy  and  others,  Respondents, 
i6th  December  1865,  IV.  Weekly  Reporter, 
Aft  X.  Ruhngs,  p.  47;  and  case  No.  494 
of  1865,  Anund  Coomar,  Appellant,  vs, 
Takur  Pandey,  Respondent,  20th  December 
1865,  IV.  Weekly  Reporter,  Miscellaneous 
Appeals,  p.  21). 

Under  English  Law,  a  judgment  (even  a 
judgment  in  rem)  can  be  impeached  by  extrin- 
sic evidence  showing  that  the  Court  which 
pronounced  it  had  no  jurisdiction  (Havelock 
vs.  Rockwood,  8  T.  R.  268);  see  also  Smith's 
Leading  Case^  Vol.  II.,  pp.  659,  684, 
686,  694.  Mr.  Taylor  lays  it  down  (Work 
on  Evidence,  Vol.  II.,  para.  1523)  that 
every  species  of  judgment  will  be  rendered 
inadmissible  in  evidence  by  showing  that  the 
Court  from  which  it  emanated  had  no  juris- 
diction, and  it  will  be  abundantly  clear  from 
the  cases  quoted  by  him  in  paragraphs  1 523 
4o  1532  that  it  has  been  the  practice  in  Eng- 
land to  quash  or  otherwise  treat  as  nullities 
the  judicial  proceedings  of  inferior  tribunals 
held  without  jurisdiction  (para.  1525). 

In  case  No.  211  of  1865  Bhowani 
Prosad  Surma  Khan,  Appellant,  vs,  Dharm 
Narain  Neogy  and  others,  Respondents,  i6th 
May  1865,  III.  Weekly  Reporter,  Civil 
Rulings,  p.  25,  the  High  Court  set  aside 
an  order  passed  by  a  Principal  Sudder  Ameen 
without  jurisdiction  in  a  case  of  that  class 
cognizable  by  Courts  of  Small  Causes. 

For  the  above  reasons,  I  am  of  opinion 
that  execution  of  the  present  decree  against 
Government  ought  to  be  refused,  and  that 
so  much  of  the  judgment  as  makes  Govern- 
ment liable  ouglit  to  be  treated  as  a  nullity. 

In  a  case  somewhat  similar  which  I  had 
the  honor  to  refer  to  the  High  Court  before 
the  passing  of  Act  X.  of  1867,  and  which 
is  reported  at  pages  19  and  20,  V.  Weekly 
Reporter,  Small  Cause  Court  References,  I 
quoted  some  decisions  of  the  old  Sudder 
Court  and  of  the  present  High  Court,  which 
may  not  be  inapplicable  to  the  present 
case. 

The  High  Court  (present  Peacock.  C.  J.,  . 
and  Z.  S.  Jackson^  J,)^  on  the  iSth  May 
iSSjy  made  the  following  order : — 

Let  the  Judge  be  informed  that  this  case  is 
not  sufficiently  stated,  inasmuch  as  it  does 
not  state  when  the  suit  was  commenced, 
whether  it  was  commenced  under  Act  XI.  of 
1865  or  under  Aft  XLII.  of  i860. 
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and  declaring  what  mouzahs  were  cr  were 
not  covered  by  the- decree.     Assuming  that 
this  was  a  decree  which  was  to  be  executed 
in  the  manner  prescriSed  by  Section  224,  the 
function  d  the  Court  in  delivering  posses- 
sion is  extremely  simple,  for  it  has  only  to 
order  delivery  to  be  made  by  affixing  copy  of 
the  warrant  on  some  conspicuous  place  on 
the  lands,  and  proclaiming  to  occupants  of 
the  property  by  beat  of  drum  the  substance 
of  the  decree  in   respect  of  the   property. 
The  Act  does  not  distinctly  specify  whether, 
in  case  of  the   decree   relating  to   several 
mouzahs  comprised  in  one  estate,  such  affixing 
of  copy  of  the  warrant  and  such  proclamation 
are  to  be  made  in  each  mouzah,  or  only  at  the 
sudder  cutcherry,  or  other  conspicuous  place 
on  .the  estate.     If  the  proclamation  were  to 
be  made,  and  the  return  to  be  affixed  only  at 
the  sudder  cutcherry,  then  it  would  be  un- 
necessary to  enquire  into  the  subject-matter  of 
this  complaint.     But  if,  on  the  other  hand,  the 
proclamation  was  to  be  made,  and  the  return 
was  to  be  affixed  on  every  mouzah,  it  would 
then  be  necessary  to  determine  whether  the 
mouzahs  in  question  were  covered   by  the 
decree  or  no,  and  that  must  be  done  by  the 
Court  itself.     But  it  seems  to  me  doubtful 
whether  this   is   not  a  case   falling   under 
Section  225  of  the  Civil  Procedure  Code, 
which  provides  for  the  case  of  a  decree  for 
separate  possession  of  a  share  in  an  undivid- 
ed estate.     In  that  case,  separation  of  the 
share  is  to  be  made  by  the  Collector.     This 
is  a  point,  however,  which  must  be  deter- 
mined in  the  first  instance  by  the  Principal 
Sudder  Ameen.    If  he  find  that  the  case  is 
one  falling  under  Section  224,  he  must  then 
proceed   to  determine   the    question   under 
Section  227,  that  is,  if  it  be  necessary  to 
make   proclamation    in    separate    mouzahs, 
and  if  it  should  turn  out  that  any  mouzahs 
to    which     the     decree-holder's    compiaint 
related  are  not  comprised  in  the  decree,  and 
if,    notwithstanding    such    fact,    possession 
shall   have  been   delivered  to  the  decree- 
holder,  it  will  then  certainly  be  necessary  to 
order  restitution  of  such  mouzahs,  otherwise, 
of  course,  possession  need  not  be  disturbed. 
The  proceedings,  therefore,  must  be  remand- 
ed, I  think,  to  the  Principal  Sudder  Ameen 
with  instructions  of  the  kind  I  have  men- 
tioned, that  is  to  say,  the  Principal  Sudder 
Ameen  will  first  consider  and  determine  whe- 
ther possession  is  to  be  given  under  Section 
224   or   225;  if  under  the  latter,  he  must 
refer  the  decree-holder  to  the  Collector;  if 
under  the  former,  then  he  will  decide  whether 
proclamation  and  affixing  of  notice  are  to  be 


made  in  each  mouzah  .or  otherwise ;  and,  if 
necessary,  he  will  then  make  the  enquiry 
prescribed  in  Section  227.  But,  in  any  case, 
he  will  restrict  the  action  of  his  Court  to 
doing  that  which  is  directed  by  the  Sections 
referred  to. 

Hothouse,  J, — ^I  concur  with  my  learned 
colleague. 

As  I  understand  the  matter,  while  execu- 
tion of  decree  was  going  on,  the  decree-holder 
alleged  that  certain  villages  were  within  the 
decree,  and  that  he  was  obstructed  in  getting 
possession.  Thereupon,  there  should  have 
been  an  enquiry  under  Section  227,  and  after 
the  enquiry  such  order  as  might  be  proper 
under  the  circumstances,  but  that  order 
should  have  been  passed  by  the  Court,  and 
should  not  have  been  delegated  to  any  body 
else.  Then,  when,  after  enquiry,  an  order 
had  been  passed,  if  that  order  was  for 
delivery  over  of  the  property  to  the  decree- 
holder,  either  wholly  or  to  any  extent,  then 
possession  should  have  been  given  under 
Section  224  or  225,  as  the  case  might  be. 


The  20th  June  1867. 
Present : 

The  Hon'ble  L.  S.  Jackson  and 
C.  P.  Hobhouse,  Judges. 

Limitation— Execution  of  decree  (as^ainst  sever- 
al defendants  with  separate  liability). 

Case  No.  171  of  1867. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  the  Small  Cause  Courts 
exercising  the  powers  of  a  Principal  Sudder 
Ameen  of  Rajshahye,  dated  the  i8th  Janu- 
ary i86j, 

Mohesh  Chunder  Chowdhry  (Decree-holder), 

Appellant, 

versus 

Mohun  Lai  Sircar  (Judgment-debtor), 
Res1>ondent. 

Baboo  Mohinee  Mohun  Burdhun  for 
Appellant. 

Baboo  Kalee  Kishen  Sein  for  Respondent. 

Where  a  decree  has  passed  against  several  defend- 
ants, each  of  whom  is  declared  to  have  a  separate  liabi- 
lity in  respect  of  a  definite  amount,  execution  afainst 
one  or  more  of  such  judgment-debtors  keeps  the  decree 
in  force  against  all  simultaneously. 

Jackson,  J, — This  is  a  case  of  es^^cution  of 
a  decree  obtained  by  one  co-sliarer  of  a 
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joint  estate  against  his  different  co-sharers 
for  sums  of  money  paid  on  their  behalf  on 
account  of  Government  revenue.  It  appears 
that  the  suit  was  brought  against  all  the 
go-sharers,  but  that  in  the  decree  the 
amounts  for  which  the  several  co-sharers 
were  liable,  together  with  costs  in  proportion 
to  those  amounts,  were  awarded  against 
them  separately.  The  decree  bears  date 
1854,  and  the  first  application  to  execute 
was  in  the  year  1835,  ^^  which  time  notice 
was  served  upon  all  the  judgment- debtors. 
The  decree  was  one  of  the  Mymensingh 
Court.  The  judgment-debtor  before  us 
(the  respondent)  resides  in  Zillah  Rajshahye. 
It  appears  that,  although  notice  was  served 
on  this  debtor  in  1856,  no  further  steps  were 
taken  against  him  ;  but  that  execution  has 
gone  on  effectually  against  the  other  co- 
sharers  down  to  1863,  and  in  1864,  in  April, 
the  case,  which  up  to  this  time  had  been 
proceeding  against  them,  was  struck  off 
the  file.  The  present  application  to  execute 
against  the  respondent  was  made  on  the 
2nd  of  June  1866. 

The  Lower  Court  appears  to  have  held 
that,  inasmuch  as  no  proceedings  have  been 
taken  against  the  respondent  for  upwards  of 
three  years,  execution  as  against  him  was 
barred. 

It  has  frequently  been  held  in  this  Court, 
where  the  decree  has  passed  against  several 
defendants  declaring  them  to  be  jointly  and 
severally  liable,  that  execution  against  one 
or  more  of  such  judgment-debtors  keeps 
the  decree  in  force  as  against  all.  The  con- 
tention in  this  case  is  that  the  defendants 
were  not  declared  to  have  under  the  decree 
a  joint  and  several  liability,  but  each  a 
separate  liability  in  respect  of  definite 
amounts.  There  is  no  precedent  of  this  Court 
bearing  upon  the  point ;  but  the  respond- 
ent's vakeel  refers  us  to  the  case  of  Mrs. 
Stevenson  and  another,  Appellants,  to  be  found 
at  page  18,  VI.  Weekly  Reporter.  There  is 
a  passage  in  page  21  of  the  judgment  in 
which  the  learned  Judges,  after  remarking 
that  in  that  case  the  proceedings  taken 
against  another  judgment-debtor  effectually 
kept  the  decree  in  force  against  the  then 
appellant,  goon  to  observe  :  "  It  may  be  that 
"  some  decrees,  though  passed  nominally  on 
*'one  document,  are,  in  reality,  separate  de- 
'<  crees  against  separate  individuals.  In  such 
"  cases,  the  Court  might,  and  probably  would, 
"  consider  them  to  be  separate,  and  in  exe- 
"  cntion  pyt  the  Law  of  Limitation  into  force 
"  against  the  different  defendants  as  if  they 


"  were  separate."  That  is  cited  as  a  ruling 
by  those  two  learned  Judges  to  show  that, 
in  a  case  like  the  present,  execution  against 
several  defendants  woTild  be  separate,  and 
that,  consequently,  execution-pj^oceedings 
against  one  defendant  .would  not  be  effectual 
to  keep  the  decree  in  force  against  the 
other.  This,  with  all  respect  to  the  learned 
Judges,  appears  to  me  to  be  an  obiter  dictum  ; 
it  was  not  the  case  before  them,  and  is  not, 
therefore,  strictly  an  authority  to  guide  us 
now.  It  is  an  opinion  which  is  entitled  to 
much  weight,  and  which  I  have  accordingly 
considered;  but,  looking  at  the  stringent 
terms  of  the  Law  of  Limitations,  I  think  that 
we  are  bound  not  to  apply  any  provision  of 
it  in  such  a  manner  as  to  shut  out  a  decree- 
holder  from  the  benefit  of  his  decree  unless 
the  terms  of  that  provision  are  Such  as  ex- 
pressly to  apply  to  such  a  case.  Section 
20  of  that  law  runs  :  "  No  process  of  execu- 
"  tion  shall  issue  from  any  Court  not  estab- 
"  lished  by  Royal  Charter  to  enforce  any 
''  judgment,  decree,  or  order  of  such  Court, 
*"'  unless  some  proceeding  shall  have  been 
"  taken  to  enforce  such  judgment,  decree,  or 
"  order,  or  to  keep  the  same  in  force,  within 
"  three  years  next  preceding  the  applica- 
'*  tion  for  such  execution."  Can  it  be  said 
that  in  this  case  no  proceeding  has  been  taken 
to  enforce  such  judgment,  decree,  or  order  } 
That  is  not  the  contention ;  but  it  is  contended 
that  we  are  to  read  that  Section  as  if  it  ran 
in  this  way  :  "  No  process  of  execution  shall 
"  issue  from  any  Court  against  any  judgment- 
"  debtor  unless  some  proceeding  shall  have 
"  been  taken  to  enforce  such  judgment,  de- 
"  cree,  or  order,  or  to  keep  the  same  in  force 
"  against  the   same  judgment-debtor  within 

*'  three  years  preceding  the  application." 

I  cannot  see  that  we  are  bound,  or  that  we 
should  be  at  liberty,  to  introduce  into  this 
Section  words  of  additional  stringency  to 
licpiive  the  decree-holder  of  the  judgment 
which  he  has  obtained.  The  law  is  quite 
rigorous  enough,  as  it  is,  and  I  do  not  think 
it  is  the  business  of  the  Courts  to  make  it 
additionally  stringent. 

For  these  reasons,  I  think  that  the  deci- 
sion of  the  Court  below  was  wrong,  and  that 
the  decree-holder  ought  to  be  allowed  to 
execute  his  decree  against  the  respotident. 

The  appellant  will  get  his  costs. 

I  may  add  that  it  was  a  contention  of  the 
vakeel  for  the  respondent  in  this  case  that  the 
decree-holder  might  have  carried  on  execu- 
tion, and  was  bound  to  carry  on  execution, 
against  all   the  defendants  simultaneously! 
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The  only  occasion  on  which  documents  are 
to  be  produced,  and  then  returned  to  the 
parties,  as  far  as  I  understand  the  Act,  and 
as  I  believe  is  the  practice  in  all  Mofussil 
Courts,  is  liie  occasion  mentioned  in  Section 
391,  that  is,  when  the  document  on  which  the 
plaintiff  relies  is  presented  or  produced  with 
the  plaint,  and  a  copy  is  filed  with  the 
plaint.  On  that  occasion  such  documents  are 
compared  with  the  copies,  the  copies  are 
retained,  and  the  originals  returned.  But 
when,  at  the  first  hearing,  documents  are 
produced  in  Court,  arid  received  by  the 
Court,  they  are  then  filed  as  part  of  the 
record,  and  they  so  continue  until  after  the 
determination  of  the  suit,  and,  if  necessary, 
of  the  appeal. 

In  respect  to  the  documents  to  which  the 
present  application  relates,  1  have  before  me 
what  purport  to  be  office-copies  authenticated 
by  the  seal  of  the  Zillah  Court,  and  the  signa- 
ture of  the  sheristadar.  These  copies  bear  an 
endorsement  which,  as  far  as  I  can  judge,  is 
intended  to  be  a  compliance,  though  it  is  an^ 
imperfect  compliance,  with  the  directions  of 
Section  132.  It  does  not  contain  the  parti- 
culars directed  in  that  Section,  but  it  merely 
contains  the  date  on  which  the  document  was 
put  in,  and  is  signed  by  the  Judge.  It  must 
be  borne  in  mind  that  these  documents  have 
a  double  aspect.  In  one  sense  they  are  the 
documents  which  the  plaintiff  had  vainly 
demanded  from  the  defendant,  and  of  which 
the  wrongful  detention  by  the  defendant 
and  the  consequent  damages  arising  to  the 
plaintiff  constituted  the  cause  of  action. 
On  the  other  hand,  the  contents  of  these 
documents  would  be  evidence  to  prove  the 
damage  which  resulted  to  the  plaintiff  from 
their  wrongful  detention.  They  were, 
therefore,  it  seems  to  me,  doubly  in  the 
custody  of  the  Court,  firstly,  as  the  subject 
of  litigation  itself;  and,  secondly y  as  evidence 
in  the  cause.  From  inspection  of  these 
oflSce-copies  as  well  as  from  the  terms  of 
the  judgment  of  the  Zillah  Court,  it  can- 
not be  doubted  that  these  15  documents 
were  produced  by  the  defendant  upon  notice, 
that  in  that  way  they  came  into  the  custody 
of  the  Court,  and  that  the  Court  actually 
made  an  order  for  their  delivery  to  the 
plaintiff  There  is  nothing  before  me  to 
show  either  that  thev  were  delivered  to  the 
plaintiff,  or  what  has  become  of  them.  I 
shall,  therefore,  call  upon  the  Judge  by 
precept  to  explain  within  a  fortnight  what 
has  become  of  these  documents  in  the  best 
manner  he  can.  On  receipt  of  the  Judge's 
return,  I  shall  make  further  orders. 


The  22nd  June  1867. 

Present : 

The  Hon'ble  L.  S.  Jackson,  Judge. 

Pleaders— Appeal  to   Privy  Council — Review 
—Section  z8,  Act  VIII.  of  1859^ 

Shah  Mukhun  Lai  and  another.  Appellants 

to  England, 

versus 

Sreekishen  Singh  and  others,  Respondents 

to  England. 

Mr.  C.  Gregory  for  Appellants. 
Moonshee  Ameer  AH  for  Respondents. 

When  a  pleader  appears  in  a  reg'ular  appeal  beCore 
the  High  Court>  he  is  competent  under  that  vakalut- 
namah,  unless  it  is  revoked,  to  appear  for  the  client  in 
the  subsequent  stages  of  that  case  and  in  the  appeal,  if 
preferred,  to  the  Privy  Council. 

Section  iS,  Act  Vlfl.  of  1859,  applies  to  Appellate 
Courts,  as  weU  as  to  Courts  of  original  jorisdictioo, 
and  enables  pleaders  to  appear  in  such  subsequent 
proceedings  as  the  appeal  to  the  Privy  Council,  as  well 
as  in  reviews. 

Jackson,  J. — ^This  is  a  very  old  decree. 
I  think  the  decree-holder  must  be  permitted 
to  execute  it  on  giving  security. 

It  is  proper  to  mention  that,  on  the  argu- 
ment in  this  matter,  Mr.  Gregory  objected 
to  Moonshee  Ameer  Ali,  who  appears  for  the 
respondent  to  England,  the  decree-holder, 
being  heard,  because  he  filed  no  fresh 
vakaiutnamah,  although  he  was  engaged  in 
the  appeal  in  this  Court. 

I  wish  it  to  be  distinctly  understood  that, 
when  a  vakeel  appears  in  a  regular  appeal 
before  this  Court,  he  is  competent,  in  my 
opinion,  under  that  vakaiutnamah,  unless  it  is 
revoked,  to  appear  for  the  client  in  the 
subsequent  stages  of  that  case  and  in  the 
appeal,  if  preferred,  to  the  Privy  Council. 
It  is  very  much  to  the  convenience  of  the 
public  and  of  parties  that  that  should  be  so. 
The  Procedure  Code,  Section  18,  declares 
that  the  appointment  of  a  pleader,  when 
Hied  in  Court,  shall  be  considered  to  be  in 
full  force  until  revoked  by  a  writing  filed  in 
the  Court.  I  understand  that  that  Section 
applies  to  Appellate  Courts,  as  well  as  to 
Courts  of  original  jurisdiction,  and  I  under- 
stand that  Section  10  enable  vakeels  to  appear 
in  such  subsequent  proceedings  as  the  appeal 
to  Her  Majesty  in  Council,  as  .well  as  in 
reviews. 
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The  24th  June  1867. 

Preseni: 

The  Hon'ble  W.  S.  Seton-Karr  and 
A.  G.  Macpherson,  Judges, 

Section  246,  Act  VIII.  of  1859— Limitation. 

Case  No.  356  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Cutlack,  dated  the  4ih 
December  1866,  affirming  a  decision 
passed  by  the  Principal  Sudder  Ameen 
0/ that  District,  dated  the  sgth  July  1866, 

Bhynib  Lall  Bhukut  (Plaintiff),  Appellant, 

versus 

Meer  Abdool  Hossein  and  others  (Defend- 
ants), Respondents. 

Baboos  Umbika  Churn  Banerjee  and  Ob  hoy 
Churn  Bose  for  Appellant. 

Baboo  Motee  Lall  Mookerjee  for 
Respondents. 

Id  disposing  of  a  claim  under  Section  246,  Act  Vlll. 
of  i859»  if  tbe  Cotirt  be  of  opinion  that  the  property 
attadoed  ouffht  not  to  be  sold,  the  proper  order  for  the 
Court  to  make  is  a  simple  order  to  release  the  property 
from  attachment. 

A  suit  brought,  not  to  set  a^ide  an  order  of  release 
under  Section  246  of  Act  VIII.  of  1859,  but  to  recover 
possession  from  the  successful  claimant  of  the  property 
released,  is  not  ^vemed  bv  the  limitation  prescribed 
by  Clauses,  Section  i.  Act  XIV.  of  1859. 

Macpherson^  J. — The  facts  in  this  case, 
as  they  appear  from  the  judgment  of  the 
Lower  Court,  are  as  follows :  The  land  ot 
which  the  appellant  seeks  to  be  put  in 
possession  originally  belonged  to  one  Hossein 
Ali  Beg,  whose  daughter  was  married  to  the 
respondent  Meer  Abdool  Hossein.  After 
the  death  of  Hossein  Ali  Beg,  a  decree  was 
obtained  by  one  Soodee  Mull  against  Meer 
Abdool  Hossein,  and  the  land  now  in  dispute 
was  attached  in  execution  of  the  decree. 
The  respondent,  Mussamut  Futtee  Bibee 
(as  mother  and  guardian  of  the  minor  sons 
of  the  deceased  Hossein  Ali  Beg),  put  in  a 
claim  to  the  property  so  attached,  alleging 
that  it  belonged  to  her  husband's  estate,  and 
not  to  the  judgment-debtor.  The  claim 
was  investigated  and  disposed  of  under 
Section  246  of  Act  VIII.  of  1859,  and 
eventually  the  Court,  considering  that  the 
land  was  not  proved  to  belong  to  the  judg- 
ment-debtor, passed  an  order  releasing 
it  from  attachment.  This  order  was  passed 
on  the  8th  of  September  1863. 

On  the  nth  of  November  1863,  Abdool 
Hossein  and  his  brother,  the  respondent 
Abdool  Mo^ossein,  sold  this  same  property 
to  the  appellant,  who  had  full  notice  of 
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Futtee  Bibee's  claim  and  of  every  thing 
that  had  passed  in  Court  in  connectibh 
therewith.  On  the  i84h  of  September  1865, 
the  appellant  instituted  this  suit  to  recover 
possession  of  the  land  by  virtue  t)f  his  pur- 
chase from  Abdool  Hossein  and  his  brother. 
The  defendants  are  Abdool  Hossein  and  his 
brother,  and  Futtee  Bibee  as  mother  and 
guardian  of  her  minor  sons. 

The  Lower  Appellate  Court  has  dismissed 
the  suit  as  barred  by  Clause  5  of  Section  i 
of  Act  XIV.  of  1859. 

We  do  not  concur  in  the  judgment  of  the 
Lower  Court.  We  agree  with  the  Judge 
in  holding  that,  so  far  as  the  appellant  makes 
title  through  Abdool  Hossein,  he  can  be  in 
no  better  position  than  Abdool  Hossein 
himself  would  occupy,  were  he  the  plaintiff. 
But,  in  our  opinion.  Clause  5  of  Section  i  of 
Act  .XIV.  of  1859  does  not  apply  to  this  case 
at  all,  and  the  suit  is  not  barred. 

The  property  in  question  having  been 
attached  under  Soodee  Mull's  decree  as  be- 
fonging  to  Abdool  Hossein,  Futtee  Bibee 
claimed  it  for  her  sons,  and  the  Court  ordered 
its  release.  But  the  Court  decided  no  ques- 
tion of  title  as  between  Abdool  Hossein 
and  Futtee  Bibee  or  her  sons.  The  order  is 
a  simple  order  that  the  property  should  be 
released  from  attachment,  and  should  not  be 
sold  in  execution  of  Soodee  Mull's  decree. 
The  terms  of  Section  246  are  clear  and 
imperative.  If  the  Court  finds  the  property 
ought  not  to  be  sold,  ''  the  Court  shall  pass 
an  order  for  releasing  the  said  property 
from  attachment^'  and  it  is  not  provided 
that  the  Court  shall  make  any  declaration 
as  to  who  is  to  be  deemed  the  real  owner  of 
the  property.  It  may  be  that  the  order  of 
release  is  based  upon  the  fact  that  the  Court 
considers  it  proved  that  the  property  be- 
longs to  the  claimant ;  but  nevertheless  the 
order  cannot,  and  certainly  ought  not,  to 
contain  any  declaration  of  the  claimant's 
title  as  against  the  judgment-debtor.  The 
observations  which  we  made  in  our  judg* 
ment  in  the  recent  case  of  Mussamut  £mam 
Bandee  Begum  versus  Mahomed  Tukee 
Khan  (reported  at  page  27  of  Weekly  Reporter, . 
Volume  VIII.)  bear  upon  this  question ;  and 
we  see  no  reason  to  doubt  the  soundness  of 
these  observations. 

Clause  5,  Section  i  of  Act  XIV.  of  18599 
enacts  that  *'  suits  to  alter  or  set  aside  sum- 
'*  mary  decisions  and  orders,  &c.,"  must  be 
brought  within  one  year  from  the  date  of 
the  final  decision  or  order  in  the  case.  But 
this  suit  is  not,  in  fact,  a  suit  to  alter  or  set 
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The  only  occasion  on  ^iiich  documents  are 
to  be  produced,  and  then  returned  to  the 
parties,  as  far  as  I  unjlerstand  the  Act,  and 
as  I  believe  is  the  practice  in  all  Mofussil 
Courts,  is  the  occasion  mentioned  in  Section 
391,  that  is,  when  the  document  on  which  the 
plaintiff  relies  is  presented  or  produced  with 
the  plaint,  and  a  copy  is  filed  with  the 
plaint.  On  that  occasion  such  documents  are 
compared  with  the  copies,  the  copies  are 
retained,  and  the  originals  returned.  But 
when,  at  the  first  hearing,  documents  are 
produced  in  Court,  arid  received  by  the 
Court,  they  are  then  filed  as  part  of  the 
record,  and  they  so  continue  until  after  the 
determination  of  the  suit,  and,  if  necessary, 
of  the  appeal. 

In  respect  to  the  documents  to  which  the 
present  application  relates,  I  have  before  me 
what  purport  to  be  office-copies  authenticated 
by  the  seal  of  the  Zillah  Court,  and  the  signa- 
ture of  the  sheristadar.  These  copies  bear  an 
endorsement  which,  as  far  as  I  can  judge,  is 
intended  to  be  a  compliance,  though  it  is  an, 
imperfect  compliance,  with  the  directions  of 
Section  132.  It  does  not  contain  the  parti- 
culars directed  in  that  Section,  but  it  merely 
contains  the  date  on  which  the  document  was 
put  in,  and  is  signed  by  the  Judge.  It  must 
be  borne  in  mind  that  these  documents  have 
a  double  aspect.  In  one  sense  they  are  the 
documents  which  the  plaintiff  had  vainly 
demanded  from  the  defendant,  and  of  which 
the  wrongful  detention  by  the  defendant 
and  the  consequent  damages  arising  to  the 
plaintiff  constituted  the  cause  of  action. 
On  the  other  hand,  the  contents  of  these 
documents  would  be  evidence  to  prove  the 
damage  which  resulted  to  the  plaintiff  from 
their  wrongful  detention.  They  were, 
therefore,  it  seems  to  me,  doubly  in  the 
custody  of  the  Court,  firstly,  as  the  subject 
of  litigation  itself ;  and,  secondly,  as  evidence 
in  the  cause.  From  inspection  of  these 
office-copies  as  well  as  from  the  terms  of 
the  judgment  of  the  Zillah  Court,  it  can- 
not be  doubted  that  these  15  documents 
were  produced  by  the  defendant  upon  notice, 
that  in  that  way  they  came  into  the  custody 
of  the  Court,  and  that  the  Court  actually 
made  an  order  for  their  deliven'  to  the 
plaintiff  There  is  nothing  before  me  to 
show  either  that  thev  were  delivered  to  the 
plaintiff,  or  what  has  become  of  them.  I 
shall,  therefore,  call  upon  the  Judge  by 
precept  to  explain  within  a  fortnight  what 
has  become  of  these  documents  in  the  best 
manner  he  can.  On  receipt  of  the  Judge's 
return,  I  shall  make  further  orders. 


The  22nd  June  1867. 

Present  : 

The  Hon'ble  L.  S.  Jackson,  Judge, 

Pleaders — Appeal  to   Privy  Council — Review 
—Section  z8,  Act  VIII.  of  1859. 

Shah  Mukhun  Lai  and  another,  Appellanis 

to  England, 

versus 

» 

Sreekishen  Singh  and  others,  Respondents 

to  England, 

Mr.  C.  Gregory  for  Appellants. 
Moonshee  Ameer  AH  for  Respondents. 

When  a  pleader  appears  in  a  regular  appeal  before 
the  High  Court,  he  is  competent  under  that  vakalut- 
namah,  unless  it  is  revoked,  to  appear  for  the  client  in 
the  subsequent  stages  of  that  case  and  in  the  appeal,  if 
preferred,  to  the  Privy  Council. 

Section  iS,  Act  VIiI.  of  1859,  applies  to  Appellate 
Courts,  as  well  as  to  Courts  of  original  jurisdictwo, 
and  enables  pleaders  to  appear  in  such  subsequent 
proceedings  as  the  appeal  to  the  Privy  Council,  as  well 
as  in  reviews. 

Jackson,  J. — This  is  a  very  old  decree. 
I  think  the  decree-holder  must  be  permitted 
to  execute  it  on  giving  security. 

It  is  proper  to  mention  that,  on  the  arg^u- 
ment  in  this  matter,  Mr.  Gregory  objected 
to  Moonshee  Ameer  Ali,  who  appears  for  the 
respondent  to  England,  the  decree-holder, 
being  heard,  because  he  filed  no  fresh 
vakaiutnamah,  although  he  was  engaged  in 
the  appeal  in  this  Court. 

I  wish  it  to  be  distinctly  understood  that, 
when  a  vakeel  appears  in  a  regular  appeal 
before  this  Court,  he  is  competent,  in  my 
opinion,  under  that  vakaiutnamah,  unless  it  is 
revoked,   to   appear   for   the   client   in    the 
subsequent  stages  of  that  case  and  in   the 
appeal,  if  preferred,  to  the  Privy  Council. 
It  is  very  much  to  the  convenience  of  the 
public  and  of  parties  that  that  should  be  so. 
The  Procedure  Code,  Section  18,  declares 
that   the   appointment  of  a  pleader,   when' 
Hied  in  Court,  shall  be  considered  to  be  in' 
full  force  until  revoked  by  a  writing  filed  in' 
ihe  Court.     I  understand  that  that  Section' 
applies  to  Appellate  Courts,  as  well  as  to 
Courts  of  original  jurisdiction,  and  1  under- 
stand that  Section  10  enable  vakeels  to  appear, 
in  such  subsequent  proceedings  as  the  appeal 
to  Her  Majesty  in   Council,  as«well  a»  in 
reviews. 
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The  24th  June  1867. 

Present: 

The  Hon'ble  W.  S.  Seton-Karr  and 
A.  G.  Macpherson,  Judges, 

SedioD  246^  Act  VIII.  of  1859— Limitation. 

Case  No.  356  of  1867. 

Special  Appeal  /rem  a  decision  passed  by 
the  Judge  of  Cuttacky  dated  the  4th 
December  1866,  affirming  a  decision 
passed  by  the  Principal  Sudder  Ameen 
0f  that  District,  dated  the  2gth  July  1866. 

Bbyrub  Lall  Bhukut  (Plaintii!),  Appellant y 

versus 

Meer  Abdool  Hossein  and  others  (Defend- 
ants).  Respondents, 

I    Babws  Umbika  Churn  Banerjee  and  Obhoy 
>  Churn  Bose  for  Appellant. 

Bcd>oo  Motee  Lall  Mookerjee  for 
Respondents. 

hdis|x>stng  of  a  claim  under  Section  246,  Act  VIII. 
•i  1859,  >^  ^^  Court  be  o£  opinion  that  the  property 
itlidbed  ousht  not  to  be  sotd»  the  proper  order  for  the 
Com  to  maxe  is  a  simple  ord^r  to  release  the  property 

I  ina  attachment. 

I  A  suit  brought,  not  to  set  a^de  an  order  of  release 
■rier  Section  246  of  Act  Vill.  of  1S59,  ^ut  to  recover 
fonesion  from  the  successful  claimant  of  the  property 
ideaaed,  is  not  ^vemed  by  the  limitation  prescribed 
fty  CIaiise5,  Section  1,  Act  XIV.  of  1859. 

Macphirson,  J. — The  facts  in  this  case, 
ai  they  appear  from  the  judgment  of  the 
I^wer  Court,  are  as  follows :  The  land  ot 
ilnch  the  appellant  seeks  to  be  put  in 
losiession  originally  belonged  to  one  Hossein 
All  Beg,  whose  daughter  was  married  to  the 
Mpondent  Meer  Abdool  Hossein.  After 
|ke  death  of  Hossein  Ali  Beg,  a  decree  was 
rtcained  by  one  Soodee  Mull  against  Meer 
Abdool  Hossein,  and  the  land  now  in  dispute 
attached  in  execution  of  the  decree, 
respondent,  Mussamut  Futtee  Bibee 
mother  and  guardian  of  the  minor  sons 
the  deceased  Hossein  Ali  Beg),  put  in  a 
to  the  property  so  attached,  alleging 
it  belonged  to  her  husband's  estate,  and 
to  the  judgment-debtor.  The  claim 
investigated  and  disposed  of  under 
246  of  Act  VIII.  of  1859,  and 
oaUy  the  Court,  considering  that  the 
was  not  proved  to  belong  to  the  judg- 
ebtor,  passed  an  order  releasing 
inon  attachment.  This  order  was  passed 
die  8th  of  September  1863. 
On  the  nth  of  November  1863,  Abdool 
and  his  brother,  the  respondent 
Ho^ossein,  sold  this  same  property 
the  appellant,  who  had  full  notice  of 
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Futtee  Bibee's  claim  and  of  every  thing 
that  had  passed  in  Court  in  connection 
therewith.  On  the  i84h  of  September  1865, 
the  appellant  instituted  this  suit  to  recover 
possession  of  the  land  by  virtue  t)f  his  pur- 
chase from  Abdool  Hossein  and  his  brother. 
The  defendants  are  Abdool  Hossein  and  his 
brother,  and  Futtee  Bibee  as  mother  and 
guardian  of  her  minor  sons. 

The  Lower  Appellate  Court  has  dismissed 
the  suit  as  barred  by  Clause  5  of  Section  i 
of  Act  XIV.  of  1859. 

We  do  not  concur  in  the  judgment  of  the 
Lower  Court.  We  agree  with  the  Judge 
in  holding  that,  so  far  as  the  appellant  makes 
title  through  Abdool  Hossein,  he  can  be  in 
no  better  position  than  Abdool  Hossein 
himself  would  occupy,  were  he  the  plaintiff. 
But,  in  our  opinion.  Clause  5  of  Section  i  of 
Act  ^IV.  of  1859  does  not  apply  to  this  case 
at  all,  and  the  suit  is  not  barred. 

The  property  in  question  having  been 
attached  under  Soodee  Mull's  decree  as  be- 
fonging  to  Abdool  Hossein,  Futtee  Bibee 
claimed  it  for  her  sons,  and  the  Court  ordered 
its  release.  But  the  Court  decided  no  ques- 
tion of  title  as  between  Abdool  Hossein 
and  Futtee  Bibee  or  her  sons.  The  order  is 
a  simple  order  that  the  property  should  be 
released  from  attachment,  and  should  not  be 
sold  in  execution  of  Soodee  Mull's  decree. 
The  terms  of  Section  246  are  clear  and 
imperative.  If  the  Court  finds  the  property 
ought  not  to  be  sold,  *'  the  Court  shall  pass 
an  order  for  releasing  the  said  property 
from  attachment y'  and  it  is  not  provided 
that  the  Court  shall  make  any  declaration 
as  to  who  is  to  be  deemed  the  real  owner  of 
the  property.  It  may  be  that  the  order  of 
release  is  based  upon  the  fact  that  the  Court 
considers  it  proved  that  the  property  be- 
longs to  the  claimant ;  but  nevertheless  the 
order  cannot,  and  certainly  ought  not,  to 
contain  any  declaration  of  the  claimant's 
title  as  against  the  judgment-debtor.  The 
observations  which  we  made,  in  our  judg* 
ment  in  the  recent  case  of  Mussamut  £mam 
Bandee  Begum  versus  Mahomed  Tukee 
Khan  (reported  at  page  27  of  Weekly  Reporter, 
Volume  VIII.)  bear  upon  this  question ;  and 
we  see  no  reason  to  doubt  the  soundness  of 
these  observations. 

Clause  5,  Section  i  of  Act  XIV.  of  18591 
enacts  that  "  suits  to  alter  or  set  aside  sum- 
'*  mary  decisions  and  orders,  &c.,"  must  be 
brought  within  one  year  from  the  date  of 
the  final  decision  or  order  in  the  case.  But 
this  suit  is  not,  in  fact,  a  suit  to  alter  or  set 
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aside  the  order  passed  under  Section  246. 
Neither  the  appellant  nor  the  respondents 
tinder  whom  he  claims  can  have  any  desire  to 
see  the  <jrder  releasing  the  properly  set 
aside ;  and  the  provisions  of  Clause  5  of  Sec- 
tion I  of  the  Limitation  Act,  therefore,  have 
really  nothing  to  do  with  the  matter.  We 
have  been  referred  by  the  pleader  for  Futtee 
Bibee  to  the  case  of  Shaikh  Khyrat  Ali 
versus  Khnrnk  Dharee  Singh  (Marshall's 
Reports,  page  520).  But  that  case  has  no 
bearing  on  the  point  in  question,  inasmuch 
as  there  the  suit  was  one  brought  to  set 
aside  a  sale  of  property  which  had  been  ac- 
tually sold  in  execution  of  a  decree,  tiot 
under  the  provisions  of  the  Code  of  Civil 
Procedure,  but  under  the  old  law  which 
existed  before  the  new  Code  came^  into 
force. 

Moreover,  even  if  the  appellant,  so  far 
as  be  claims  through  Abdool  Hossein,  were 
to  be  held  barred  by  the  order  passed  on 
Futtee  Bibee's  claim,  it  would  not  necessarily 
follow  that  he  would  be  barred  so  far  as  he 
claims  through  Abdool  Mohosseln,  who  was 
no  party  to  the  proceedings  in  Soodee  Mull's 
suit,  and  who,  therefore,  cannot  be  affected  by 
them ;  and  this  is  another  reason  why  the 
Lower  Court  was  wrong  in  declaring  the 
whole  suit  barred. 

The  case  is  remanded  to  the  Court  of 
first  instance  for  trial  upon  the  merits. 

Although  we  hold  that  the  appellant's  suit 
is  not  barred,  we  must  not  be  supposed  to 
hold  that  the  proceedings  under  Section 
346  do  not,  as  evidence,  militate  against  him. 
If  Abdool  Hossein  assisted  Futtee  Bibee  in 
getting  the  property  released,  or  even  if  he 
kept  quiet  and  allowed  it  without  any  oppo- 
*8ition  to  be  released,  his  conduct  will  be  most 
cogent  evidence  now  as  against  him  and  the 
appellant  claiming  under  him.  That  is 
matter  for  consideration  by  the  Lower  Courts 
when  they  come  to  deal  with  the  case  on 
the  merits.  All  we  now  decide  is  that  the 
suit  is  not  barred  under  Clause  5,  Section  i 
of  Act  XIV.  of  1859. 


The  24th  June  1867. 

Present: 

The  Hon'ble  W.  S.  Seton-Karr  and 
A.  G.  Macpherson,  yudges. 

Section  9,  Act  VL  of  1863  B.  C— tteasnre- 

ment — ^Joinder. 

Case  No.  468  of  1867  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Nuddea,  dated  ike  jisi 
January  186'^,  affirming  a  decision  passed 
by  the  Deputy  Collector  of  that  District^ 
dated  the  ijth  January  t866, 

Shushee  Bhoosun  Banerjee  and  others  (De- 
fendants), Appellants, 

versus 

Nubo  Coomar  Chalterjee  (PlainUff), 
Respondent. 

Baboo  Khettur  Mohun  Mookerjee  for 
Appellants. 

Baboo  Bhuggobutty  Chum  Ghose  for 
Respondent. 

A  single  suit  simply  to  measure  lands  may  be  broogfat 
under  lection  p.  Act  VI.  of  ii»6a  B.  C,  against  aereial 
defendants,  although  their  rights  and  tenures  are 
different. 

Seton-Karr,  J. — This  was  a  suit  brought 
by  a  putneedar  against  a  number  of  ryots 
in  order  to  the  measurement  of  their  landf 
under  Section  9,  Act  VI.  of  1862,  Bengal 
Council.  Both  Courts  have  given  the  plaint^ 
iff  a  decree,  allowing  him  to  measure  dlfi 
lands. 

In  appeal  before  us,  the  only  point  tatet; 
is  that  the  plaintiff  should  not  have  inc1u< 
in  one  suit  a  number  of  ryots  whose  rij 
and  tenures  are  different,  but  that  he  she 
have  instituted  a  separate  suit  against 
tenant. 

We  think  that  the  plaintiff  was  entitled 
include   the    several    parties,    whose    lan< 
he  claimed  to  measure,  in  one  suit.     His  si 
is    simply    for    right    to  measure,  and 
adjudication  of  the  rights  of  the  defends 
in  their  several  tenures  is  prayed  for. 

No  case  exactly  in  point  has  been  qa< 
But  we  find  a  judgment  of    Trevor 
Campbell,  JJ^y  reported  at  page  4,  Act 
Rulings,  Weekly  Reporter,  Volume  VL, 
which  it  was  held  that  a  suit  brought  ui 
Section    lo  of  Act  VI.  of  1862,  owing 
a  combination  of  ryots,   might  lie  agaii 
several  defendants  in  two  villages,  and 
separate  suits  against  each  rfot  need 
be  instituted. 
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Looking  to  the  analogy  of  this  case  and 
to  the  scope  and  object  of  the  Act  under 
vbich  the  sntt  is  brought,  which  Act  was 
tatended  to  facilitate  the  collection  of  rents 
by  the  lemlndar  generally,  we  see  no  error 
of  law  in  the  decision  of  the  Lower  Courts, 
•ad  we  dismiss  the  appeal  with  costs. 


The  25th  June  1867. 

Presint: 

The  Honl)le  G.  Loch  and  H.  V.  Bayley, 

yudges. 

Estoppel— Section  ado,  Act  VIII.  of  1859— Dis- 
missal of  Claim— Sale. 

Case  No.  3180  of  1866. 

Sptdal  Appeal  from  a  decision  passed  by 
Mr,  W.  Ainsliej  Judge  of  Paina,  dated 
the  i8th  September  1S66,  affirming  a 
decision  passed  by  the  Sudder  Ameen  of 
thai  District,  dated  the  jist  May  f8&6. 

Mossamut  Bibee  Khanum  Jan  (Plaintiff), 

Appellanty 

versus 

Rottnn  Lai  and  others  (Defendants), 
Respondents. 

Mr,  C.  Gregory  for  Appellant, 

Baboo  Chunder  Madhub  Ghose  for 
Respondents. 

A  ititeniciit  dk  dispossession  made  in  a  petiticMi 
ed  under  Section  269,  Act  VIU.  of  1859,  by  a 
cliimin^f  land  sold  in  execution  of  a -decree,  and 
'  to  be  put  tn  possession  of  the  aaction-purchaser, 
operate  as  an  estoppel  in  a  sail  subseq«eatly 
t  by  the  claimant  to  "establish  her  right "  on  the 
^  <rf  her  beingf  in  possession  of  the  hind  in 

(^aintiff*s  asking  the  Court  to  set  aside  a  sale, 
Ad  not  comprise  the  property  claimed,  is  not  a 
nt  reason  for  dismissmgc  the  claim. 

Loch^  y. — ^The  plaintiff  sues  for  a  declar- 
km  of  title,  being,  as  she  alleges,  in  posses- 

of  the  property  in  litigation. 
It  appears  that,  in  execution  of  a  decree, 
in  property  belonging  to  the  debtors 
sold  and  purchased  by  the  defendant  in 
snit    The  auction-purchaser  was  order- 
to  be  put  in  possession,  and  the  plaintiff 
'  a  petition  under  the  provisions  of  Sec- 
269,  Act  Vin.  of  1859,  claiming  the 
now  in  suit,  from  which  she  alleged 
^abe  had  been  dispossessed  by  the  auction- 
T,  though  it  formed  no  portion  of  the 
sold.     Her  claim  was  rejected,  and 
kas  brought  the  present  suit  to  esublisb 
title,  alleging  that  she  is  in  possession,, 
^M  the  ^tSf%  x\iex  the  sale  may  be  reversed. 


The  Lower  Court  dismissed  the  suit,  the 
Judge  pointing  out  that  her  present  allegation 
of  possession  is  distinctly  at  variance  with 
her  previous  statemcfbt  of  dispossession; 
and,  further,  that  she  sues  to  set  aside  a  sate 
which,  according  to  her  q,wn  showing, 
does  not  affect  her,  for  the  property  in  suit 
was  not  sold  as  she  alleges. 

In  special  appeal  it  is  urged  that  the  ex- 
pression used  in  plaintiff's  petition,  presented 
under  Section  269,  to  the  effect  of  her  being 
dispossessed,  was  an  incorrect  and  looai  xaodt 
of  expression  setting  forth  rather  what  she 
anticipated  than  what  had  actually  occurred. 
It  is  further  urged  that  the  plaint  is  in  no 
way  contradictory  in  its  terms  to  her  fofflaer 
statements;  that  she  seeks  to  establish  her 
title  to  the  land,  and  on  proof  thereof  to  be 
confirmed  in  possession ;  that  she  has 
brought  her  present  suit  for  the  purpoee  of 
''establishing  her  right''  as  directed  in  the 
concluding  words  of  Section  269 ;  and  if  she 
does  so,  she  will  be  entitled  to  possession  of 
the  property  whether  she  be  now  in  or  out 
C>f  possession ;  that,  even  if  she  was  in  error 
in  asking  the  Court  to  set  aside  a  sale  which 
did  not  comprise  the  property  she  claims  in 
this  suit,  yet  this  was  not  a  sufficient  reason 
for  dismissing  the  claim ;  the  fact,  however, 
was  that  the  defendants  did  claim  it  as  in- 
cluded in  their  purchase. 

We  think  that  the  Lower  Appellate  Court 
has  been  somewhat  hasty  in  dismissing  this 
case  withoQt  going  into  the  merits.  No 
doubt,  there  is  an  inconsistency  in  pfalntiifs 
statements ;  but  the  suit  is  brought  to  estab- 
lish her  right  to  the  property  which  has  been 
called  in  question  by  the  decision  adverse 
to  her  passed  under  Section  269.  The  state- 
ment then  made  by  the  plaintiff  may  be  used 
against  her,  but  it  is  not  an  estoppel.  It,  of 
course,  makes  it  more  difficult  for  bev  to 
prove  her  present  allegation  of  possession  if 
it  be  needful  to  prove  this  in  the  present 
suit.  We  do  not  think  this  a  very  matevial 
point.  In  the  words  of  Section  269,  plaintiff 
has  to  ''  establish  her  right,"  and  this  is  the 
point  which  the  Courts  have  to  look  to. 
Has  she  proved  her  right  to  the  property? 
There  w^s  nothing  inconsistent  in  the  plaint- 
iff asking  for  the  reversal  of  the  sate,  though 
she  alleged  that  this  property  was  not  in- 
cluded in  the  sale.  The  auction-purchasers 
claimed  it  as  part  of  their  purchase,  and  had 
been  successful  in  sustaining  their  daffti 
against  her  in  the  suit  brought  under  Sec- 
tion 269.  Ail  plaintiff  really  se^s  is  that 
the  defendants  under  cover  <^  that  sale  may 
ihot  take  hef  property  as  they  seek  to  do. 
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Under  this  view  of  the  case,  we  think  it 
oiust  be  remanded  to  the  Lower  Appellate 
Court  for  determination  on  its  merits,  and 
;we  direct  that  it  hh  disposed  of  without 
delay.       « 


The  25th  June  1867. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  W.  Markby, 

Judges, 

Jvrisdictioii— Transfer  of  tennre— Registration. 

Case  No.  243  of  1867. 

sSpecial  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  East 
Burdwan,  dated  the  nth  December  1866^ 
reversing  a  decision  passed  by  the  Moon- 
siffofthat  District,  dated  the  6th  Novem- 
ber 186^, 

Nobeen  Kishen  Mookerjee  (Defendant), 

Appellant, 

versus 

Shib  Pershad  Pattuck  (Plaintiff),  Respondent. 

Baboos  Umbika  Churn  Banerjee  and  Nubo 
Kishen  Mookerjee  for  Appellant. 

.   Baboos  Kishen  Succa  Mookerjee  and  Nil 
Madhub  Sein  for  Respondent. 

A  suit  by  the  purchaser  of  a  permanent  transferable 
tenure  for  a  declaration  of  his  title  as  tenant  to 
possession  is  o^nizable  in  the  Civil  Court,  and  not  by 
the  Collector. 

The  unregistered  transferee  of  a  transferable  tenure 
cannot  be  treated  by^  the  zemindar  as  a  trespasser,  but, 
as  against  the  zemindar  who  has  evicted  him,  has  a 
right  to  be  restored  to  possession. 

.  Markby,  J, — In  this  case  the  plaintiff  sued 
for  a  declaration  of  his  title  as  tenant  to  the 
possession  of  certain  lands. 

'  The  nature  of  the  tenure  was  not  very 
<:learly  stated,  but  it  has  been  assumed  by 
both  parties  to  be  a  permanent  transferable 
interest  within  the  meaning  of  Section  27  of 
Act  X.  of  1859. 

The  title  which  the  plaintiff  set  up  was 
'a  purchase  from  one  Shaikh  Asheeroodeen, 
who  purchased  the  interest  of  the  former 
tenant  at  a  sale  by  auction,  when  it  was 
*sold  at  the  instance  of  one  of  the  tenant's 
'judgment-creditors. 

Shaikh  Asheeroodeen  purchased  in 
]Bysack  1271,  and  there  were  then  due  from 
the  tenant  certain  arrears  of  rent  in  respect 
of  the  year  1270.  Subsequently  to  this 
sale,  the  plaintiff  tendered  to  the  zemindar 
the    rent   which    bad    accrued   due   from 


By  sack  to  Aughran  127 1,  which  the  zemin- 
dar refused  to  take,  and  he  accordingly 
deposited  the  amount  in  the  Collector's 
Court  on  the  5th  of  Aughran  1271  under 
the  provisions  of  Act  VI.  of  1862  of  the 
Acts  of  the  Bengal  Council.  This  was 
done  apparently  under  some  misconception, 
for  the  circumstances  under  which  this  rent 
could  be  deposited  in  the  Collector's  Court 
under  that  A^  do  not  seem  to  have  arisen. 

After  this  deposit,  the  zemindar,  on  the 
ist  of  Magh  1 27 1,  brought  a  suit  under  Act 
X.  against  the  former  tenant  to  eject  him  for 
non-payment  of  rent. 

The  plaintiff  applied  to  be  allowed  to 
intervene  in  this  suit,  but  his  application, 
was  refused.  The  zemindar  in  this  suit! 
obtained  a  verdict  of  ejectmeni  against  thej 
former  tenant. 

The  plaintiff  then  brought  the  preseni 
suit  to  declare  his  title  to  the  possession,  anc 
the  first  Court,  though  it  goes  into  th< 
merits,  appears  to  have  decided  that  i1 
had  no  jurisdiction  to  entertain  the  suit 
The  second  Court  reversed  the  decree,  an< 
declared  in  favor  of  the  plaintiff's  title. 

On   the   first   occasion,  when   this    cas< 
came  before  us,  we  held,*  in  accordance  wil 
some  of  the  earlier  decisions  of  this  Coui 
that  the  suit  lay  in  the   Collector's  C01 
and  that  the  ordinary  Civil  Courts  had 
jurisdiction.     But,   on  our    attention    bein( 
called    to   a   recent    decision   of   the    Fi 
Bench,  which  decides  otherwise,  we  grant 
a  review,  and  the  case  now  comes  on  to 
argued  on  the  merits. 

I  am  not  quite  sure  that  I  understand 
the  expressions  of  the  Lower  Appellate 
Court,  which  possibly  may  be  from  its  havii 
been  originally  written  in  a  different  h 
guage  from  that  in  which  it  comes  before  me; 
but,  in  the  main,  it  appears  to  me  that  tl 
Court  took  the  right  view  of  this  case. 
appears  to  me  to  be  clear  that,  even  sap[ 
ing  that  a  tenant,  with  a  permanent  tram 
ferable  interest  of  this  kind,  is  liable  to 
ejected  under  the  provisions  of  Section 
of  Act  X.  of  1859,  still  such  proceedinj 
taken  after  a  transfer  has  taken  place 
against  the  former  tenant  are  futile,  becau2 
he  has  already  quitted  the  land ;  and, 
against  the  new  tenant,  they  are  inefficaciouj 
because  he  is  not  a  party  to  the  suit. 

On  the  other  hand,  I  agree  with  what 
understand  to  be  the  opinion  of  the  Principi 
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Sadder  Ameen  that  a  zemindar,  who  has  not 
recognized  the  new  tenant,  may,  notwith- 
standing the  transfer,  sue  the  former  tenant 
for  arrears  of  rent  which  accrued  due  during 
his  tenancy,  and,  having  obtained  a  decree, 
may  sell  the  tenure  under  Section  105 
Tithout  regard  to  the  rights  of  the  new 
lenant,  who,  however,  has  ample  opportunity 
of  protecting  himself  under  the  provisions  of 
Ad  VI.  of  1862  of  the  Bengal  Council,  by 
coming  in  and  paying  up  the  arrears.  But, 
as  found  by  the  Lower  Appellate  Court, 
this  course  has  not  been  followed  in  this 
case.  The  necessary  steps  for  bringing  the 
tennre  to  sale  have  not  been  taken,  and  the 
tenure  has  not  been  sold  by  the  zemindar. 

Supposing,  therefore,  the  tenure  to  have 
been  bond  fide  transferred,  it  appears  to  me 
that  neither  the  existence  of  arrears  of  rent 
for  which  the  tenure  has  not  been  sold,  nor 
the  proceedings  in  ejectment,  in  any  way 
invalidate  the  plaintiff's  title. 

It  remains  to  be  considered  whether  the 
tenure  has  been  validly  transferred  to  the 
]riaintifiF.  That  it  has  been  so  in  fact  is  not 
denied ;  but  it  is  contended  that  the  transfer 
is  inoperative,  and  that  the  zemindar  may 
ignore  the  new  tenant  altogether,  because 
hh  name  has  not  been  registered  in  the 
nmindar's  serishta,  nor  any  application 
made  for  that  purpose. 

In  support  of  this  contention,  Section  27 
of  Ad  X.  of  1859  was  relied  on.  That 
Section,  which  is  in  some  respects  similar 
to  R^;ulation  VII.  of  1799,  Section  15, 
Clause  8,  and  Regulation  VIII.  of  18 19, 
Section  5,  provides  that  "all  dependent 
'tilookdars  and  other  persons,  possessing 
"t  permanent  transferable  interest  in  land 
"intermediate  between  the  zemindar  and 
•the  cultivator,  are  required  to  register  in 
'the  serishta  of  the  zemindar  or  superior 
*  tenant  to  whom  the  rents  of  their  talooks 
"or  tenures  are  payable,  all  transfers  of 
"such  talooks  or  tenures,  or  portions  of 
"them  by  sale,  gift,  or  otherwise,  as  well 
*^u  all  successions  thereto,  and  divisions 
"among  heirs  in  cases  of  inheritance.  And 
*ei?ery  zemindar  or  superior  tenant  is  re- 
"qaired  to  admit  to  registry,  and  other- 
*wise  give  effect  to  all  such  transfers, 
"when  made  in  good  faith,  and  all  such 
"loccessions  and  divisions.  If  any  zemin- 
"dar  or  superior  tenant  refuse  to  admit 
"to  r^siry,  or  otherwise  give  effect  to  any 
"such  transfer  or  succession,  ihe  trans- 
*{eree  or  successor  may  make  application 
"to  die  Collector^  and  the  Collector  shall 


'*  thereupon  proceed  to  enquire  into  the  case 
'Mn  the  manner  provided  for  suits  under 
^Uhis  A6t,  and,  if  no  sufficient  grounds  are 
'^  shown  for  the  refusal,  shall  pass  an  order 
"enjoining  the  zemindar  or  sup^ior  tenant 
"to  admit  to  registry,  and  otherwise  give 
"  effect  to  such  transfer  or  succession." 

I  do  not  find  in  this  Section  any  express 
provision  that  an  unregistered  transfer  is 
void  as  against  the  landlord,  and,  in  the 
absence  of  such  an  express  provision,  I 
should  have  much  hesitation  in  implying 
one.  Such  an  enactment  would  be  of  a 
highly  penal  character,  and  I  think  we 
ought  not  to  attach  such  a  penalty  to  the 
omission  of  a  formality,  unless  it  is  quite 
clear  that  it  was  intended  by  the  Legislature. 
Nothing,  however,  has  been  brought  forward 
to  show  that  such  a  severe  penalty  was 
intended.  The  only  object  of  the  provision 
appears  to  have  been  that  the  zemindar 
might  have  information  as  to  who  was  his 
tenant ;  he  has  no  power  to  refuse  to 
^register  him,  or  to  accept  him  as  his  tenant, 
whoever  he  may  be.  It  is  true  that  no 
express  penalty  for  omission  to  register  is 
provided  ;  but  I  cannot  assume  that,  because 
the  Legislature  has  not  expressly  provided 
a  penalty,  therefore  this  severe  one  was 
intended.  It  appears  to  me  quite  sufficient 
that  the  zemindar  should  retain  his  right  to 
sell  the  tenure  for  arrears  of  rent,  and 
should  have  (as  he  probably  would  have)  an 
action  against  the  tenant  who  has  omitted 
to  register,  for  any  damages  he  may  have 
suffered  from  non-registration. 

A  case  has  been  cited  from  Volume  3 
of  the  Revenue,  Judicial,  and  Police 
Journal,  page  34,*  in  which  it  is  said : — 

"  The  objection  in  special  appeal  is  that  the 
"Lower  Appellate  Court  has  improperly 
"ruled  that  mere  cognizance  or  supposed 
"cognizance  of  the  zemindar  of  the  fact  of 
"  a  party  having  purchased  a  tenure  is  suffi- 
"  cient  to  cure  any  defect  arising  from  non- 
"  registration  of  such  tenure  in  the  zemin- 
"  dar's  serishta. 

"The  current  of  decisions  on  this  point 
"  has  uniformly  been  that  a  zemindar  is  not 
"bound  to  recognize  any  transfer  in  regard 
"  to  which  application  has  not  been  made  to 
"  have  such  transfer  registered  in  the  zemin-  • 
"daree  serishta,  unless  it  can  be  proved 
"that  the  zemindar  has  not  only  known  of 
"the  transfer,  but  has  also  accepted  the 
"  transferee  as  his  tenant ;  and  the  receipt 

*  See  Sutherland's  Reports  for  July   1864  (Adl  X* 
Rulings),  p.  98. 
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\^  of  rent  by  the  zemindar  after  such  transfer 
"  has  been  held  as  one  of  the  best  proofs  of 
^*the  fact  of  a  zemindar  having  so  accepted 
"the  transferee.  Ttie  Lower  Appellate 
"Court  ha^  held  that  mere  cognizance  is 
"sufficient,  and  has  cited  a  case  of  the 
"7th  September  1861,  as  favoring  his  view. 
"  But  we  cannot  find  this  case  ;  nor  has  the 
"pleader  for  the  respondent,  arguing  in 
"support  of  the  judgment  below,  been  able 
"  to  produce  it  or  anything  to  the  same 
"effect.  The  plea,  therefore,  of  special  ap- 
"pellant,  so  far  as  it  goes,  is  valid.  But, 
"  on  the  other  hand,  it  is  to  be  observed  that 
"the  respondents  clearly  pleaded  that  pay- 
"  ments  had  been  made  and  accepted  by  the 
"zemindar  after  the  transfer.  The  Lower 
''Court  alludes  to  the  production  of  the 
"  alleged  dakhilas  evidencing  such  payments 
"in  another  case,  but  that  was  not  one  in 
"which  the  zemindar  was  a  party.  The 
"Lower  Court,  however,  in  this  case  did 
"  not  investigate  and  adjudicate  whether  the 
"alleged  payments  were  proved  or  not, 
"  and  it  is  still  open  for  respondent  to  prove* 
"  such  payments  if  he  can.  We,  accordingly, 
"  remand  this  case  for  re-trial  with  reference 
"to  the  above  remarks,  and  for  re-decision 
"  according  to  the  result." 

It  is  not  said  in  the  report  whether  or  no 
the  tenure  in  that  case  was  transferable.  If 
it  was  not  so,  of  course  the  decision  is  not 
in  point.  If  it  was  so,  it  is  in  point,  and  in 
favor  of  the  contention  of  the  zemindar  in 
this  case.  But,  then,  it  is  opposed  to  another 
decision  which  I  find  in  Vol.  II.  of  the 
Weekly  Reporter  at  p.  19  of  the  Aft  X. 
Rulings.  It  was  there  held  that  the  trans- 
feree of  a  transferable  tenure,  which  has  not 
been  registered,  cannot  be  treated  by  the 
zemindar  as  a  trespasser,  and  that,  as  against 
the  zemindar  who  has  evicted  him,  he  has  a 
right  to  be  restored  to  possession.. 

In  this  state  of  the  authorities,  I  consider 
myself  at  liberty  to  act  upon  the  opinion 
which  I  have  formed  that  there  was  such  a 
transfer  in  this  case  as  entitles  the  plaintiff 
ta  have  his  right  declared  to  the  possession 
of  these  lands  as  against  the  zemindar  or  any 
one  claiming  under  him. 

Bqyley,  J. — The  review  having  been 
admitted,  and  the  jurisdiction  of  the  Collect- 
or's Court  having  been  allowed,  I  am  of 
opinion,  on  the  special  appeal,  that  we  may 
follow  the  case,  p.  19,  Aft  X.  Rulings,  Vol. 
II.,  Weekly  Reporter.  Section  27  applies  to 
intermediate  tenures,  but  not  to  ordinary 
jotes;  but  this  case  has  been  treated  by 
the  pleaders  as  coming  under  Section  37. 


The  25tli  June  1867. 

Present : 

The  Hon'ble  L.  S.  Jackson  and 
C.  P.  Hobhouse,  Judges. 

Limitatioa-- Ezectttioa. 

Case  No.  102  of  1867. 

Miscellaneous  Appeal  from  an  order  passed 
hy  the  Judge  of  East  Burdwan^  dated  the 
6th  December  i866y  reversing  an  order 
passed  by  the  Additional  Principal  Sudder 
Ameen  of  that  District ^  dated  the  2jth 
July  t866, 

Ishan  Chunder  Bose  and  others  (Judgment- 
debtors),  Appellants, 

versus 

Jugobundhoo  Ghose  (Decree-hokfor), 
Respondent. 

Baboo  Oreeja  Sunkur  Muzoomdar  for 

Appellants. 

Baboo  Rash  Beharee  Ghose  for 
Respondent. 


An  unsuccessful  suit  by  a  decree-kolder  to 
his  right  to  have  certain  land  which  formerly  beloofed 
to  him,  and  which  he  had  sold  to  a  third  party,  but 
which,  under  the  belief  that  the  third  party  bad  only 
purchased  benamee  for  the  judsfment-deDtory  he  aUemd 
to  be  the  land  of  the  judgment- debtor,  was  held  toB^ 
if  bond  fide  a  proceeding-,  within  the  meanintr  of  Section 
20,  Adl  XIV.  of  1859,  to  keep  the  decree  ia 


Jackson,  J. — We  do  not  think  it  necessary 
to  call  upor\  the  other  side. 

It  appears  to  me  that  the  decision  of  the 
Judge  was  right.  The  decree-holder  insti- 
tuted a  suit  to  establish  his  right  to  ha?e 
certain  land,  which  he  alleged  to  be  the  land 
of  the  judgment-debtor,  attached  and  sold 
in  execution  of  this  decree.  The  land,  it 
appears,  had  formerly  belonged  to  the  decree- 
holder  himself.  This  he  did  not  dispute, 
and  he  also  admitted  that  it  had  been  sold  to 
the  claimant ;  but  he  (the  decree-holder)  was 
under  the  belief  that  the  claimant  had  only 
purchased  benamee  for  the  judgment-debtor. 
This  the  decree-holder  alleged  and  oflFered 
to  prove.  It  seems  that  he  failed  to  prove  this 
fact,  and, consequently,  his  suit  was  dismissed. 
That,  it  seems  to  me,  if  honestly  done,  was 
a  proceeding  tending  to  keep  this  decree  in 
force,  and  to  recover  the  amount  due  to  the 
decree-holder. 

The  vakeel  for  the  appellant  contends 
that,  when,  first  in  the  summary  proceeding 
and  afterwards  in  the  regular  suit,  it  was 
clearly  proved  that  the  property  belonged, 
not  to  the  judgment-debtor,  but  to  the  claim- 
ant, that  must  be  taken  as  an  indication 
of  the  bad  faith  of  the  decree-holder.    This 
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does  not  appear  to  me  to  follow  by  any 
means.  The  decree-holder  might  have  honest- 
ly believed  that  the  property  belonged  lo 
his  jadgment-debtor ;  and,  although  he  fail- 
ed to  substantiate  that,  yet  bad  faith  can- 
not be  imputed  to  him  by  reason  of  his 
failure.  I  think,  therefore,  that  the  Judge 
was  right  in  holding  this  suit  to  be  a  proceed- 
ing within  the  meaning  of  Section  20  of 
Act  XIV.  of  1859;  consequently,  execution 
ought  to  proceed. 

A  case  directly  in  point  (Brojessuree 
Chowdhrain  versus  Ram  Coomar  Chowdhry) 
is  to  be  ftnind  at  page  112  of  Thomson  on 
"  Limitation  of  Suits.^ 

The  judgment  of  the  Court  below  will  be 
affirmed  with  costs. 

Hobhausey  J. — I  concur. 


The  26th  June  1867. 

Presifii: 

The  Hon'ble  L.  S.  Jackson  and  C.  P.  . 
Hobhouse,  Judges. 

Limitatiofi— Execution. 

Case  No.  764  of  1866. 

Miscellantous  Appeal  from  an  order  passed  by 
the  Judge  of  Bhaugulpore,  dated  the  12th 
August  1S66,  affirming  an  order  passed  by 
the  Principal  Sudder  Ameen  of  that  Dis- 
trict, dated  the  tst  June  1S66. 

Sjnd  Akbar  Gazee  and  others  (Judgment- 
debtors),  Appellants, 

versus 

Mvssamut  Bibee  Nufeezun  (Decree-holder), 

Respondent, 

Mr,  R.  E,  Twidale  for  Appellants. 

Bahoos  Chunder  Madhub  Ghose  and 
Tarucknath  Sein  for  Respondent. 

.      Aa  usoGcessful  suit  by  a  decree-holder  for  the  pur- 

Kof  having  specified  property  made  liable  under 
g        bcree  b  a  proceeding  to  keep  the  decree  in  force. 

Jackson^  J. — ^Thk  point  raised  in  this  case 
it  a  point  which  has  been  often  decided. 

The  decree-holder,  seeking  to  enforce  his 
^Kiee,  brought  a  regular  suit  to  have 
^Bcified  property  made  liable  under  the 
wree.  The  question  is  whether  that  is  a 
fBKeeding  to  keep  the  decree  in  force.  The 
Mfailed»  but,  notwithstanding  that,  there 
M  be  no.  doobt  that  it  was  such  a  pro- 
«»ft»g. 


Mr.  Twidale  observes  that  the  suit  would 
be  only  a  proceeding  if  brought  in  good 
faith,  but  he  was  uqable  to  point  to  any 
thing  whatever  which  suggested  that  the  suit 
was  not  brotight  in  good  faith.     • 

The  appeal  is  dismissed,  and  the  judgment 
of  the  Court  below  affirmed. 

The  Court  thinks  it  right  to  notice  the 
extremely  dilatory  character  of  the  pro- 
ceedings before  the  Principal  Sudder  Ameen 
in  this  suit. 

Upon  application  to  execute  this  decree 
put  in  on  the  24th  February  1864,  the 
Principal  Sudder  Ameen,  instead  of  issuing 
notice  at  once  to  the  judgment-debtor,  and 
simultaneously  sending  for  the  record, 
appears  to  have  called  upon  the  seristah  to 
state  whether  there  was  any  objection  to 
executing  the  decree,  and  then  the  Principal 
Sudder  Ameen  carried  on  a  long  correspond- 
ence with  the  Judge,  after  which  fhe  notice 
to  the  judgment-debtors  was  finally  issued 
on  the  6th  March  1865,  n^ore  than  a  year 
after  the  application.  It  is  obvious  that 
objections  to  the  execution  of  the  decree  may, 
in  general,  be  safely  left  to  the  judgment- 
debtors,  and  the  Principal  Sudder  Ameen 
and  all  Courts  should  take  care  that  pro- 
ceedings are  not  unduly  delayed,  as  this 
appears  to  have  been. 

Hobhouse,  y, — I  concur. 


The  26th  June  1867. 

Present : 

The  Hon'ble  L.  S.  Jackson  and 
C.  P.  Hobhouse,  Judges. 


Limitation— Execution— 

profits. 


■""Mcttie- 


Case  No.  147  of  1867. 


Miscellaneous  Appeal  from  an  order  passed 

^^^  i^^Jf^^^^  ^f  ^ackergunge,  dated  the 
26th  January  i86j,  reversing  an  order 
passed  by  the  Sudder  A  meen  of  that  District 
dated  the  i^th  December  1866,  ' 

Buroda  Kant  Roy  (Judgment-debtor}, 
Appellant, 


versus 


Ram  Kishore  Dutt  and  another  (Decree- 
holders),  Respondents, 

Baboos  Roopnath  Banerjee  and   Gopal  Lai 
Mitter  for  Appellant. 

Baboo  Romesk  Chunder  Mitter  for 
Retpondtnts. 
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The  holder  of  a  decree  for  possession  and  wassilat  is 
not  obliged  to  apply  for  execution  of  both  within  three 
years  from  the  passing  of  the  decree.     He  may  first, 
apply  for  execution  as  to  possession  and  costs,  and  then, 
within  three  years  from  the  date  of  such  application,  ' 
seek  to  enforge  the  decree  as  to  wassilat* 

Jackson^  J. — ^This  is  a  very  clear  case  I 
think. 

The  Judge  appears  to  me  to  be  perfectly 
right.  The  decree-holder  in  this  case  had 
got  a  decree  for  possession  of  the  land  for 
which  he  sued,  and  for  wassilat  which  was 
to-be  ascertained  in  execution  of  his  decree. 
Very  shortly  after  the  decree  had  been  pass- 
ed, the  plaintiff  applied  for  execution  as  to 
the  possession  of  the  land  and  costs,  that 
being  something  definite  and  ascertained. 
He  obtained  execution,  accordingly,  in  July 
1864.  On  the  loth  April  1866,  be  put  In 
a  petition  that  the  decree  might  be  executed 
for  mesne-profits.  It  is  contended  by  the 
special  appellant  before  us  that  he  was  bar- 
red, because  no  application  for  mesne-pro- 
fits  had  been  made  within  3  years  from  the 
passing  of  the  decree.  It  appears  to  me* 
that  that  is  not  the  question,  but  that  we 
must  see  whether,  within  3  years  next 
before  the  application,  any  proceeding  has 
been  taken  to  enforce  the  decree.  It  is 
quite  clear  that  a  proceeding  had  been  taken, 
but  then  the  special  appellant  contends  that 
that  was  no  sufficient  proceeding,  because  it 
was  not  a  proceeding  to  enforce  the  whole 
of  the  decree.  It  appears  to  me  that  no- 
thing obliges  the  plaintiff  in  such  a  case  as 
this  to  apply  at  once  for  possession  of  the 
land,  and  also  for  ascertainment  of  the 
wassilat. 

In  some  cases  we  have  had  occasion  to 
observe  that  the  plaintiff,  having  recovered 
a  decree  for  land  with  wassilat,  has  refrained 
from  carrying  out  the  decree  in  any. part,  in 
this  way  accumulating  heavy  claims  against 
the  defendant  for  wassilat.  In  this  case 
there  is  nothing  of  the  kind.  The  decree- 
holder  has  with  fair  promptitude  availed 
himself  of  his  decree  to  get  possession  of 
the  land,  and  the  claim  against  the  defendant 
has  not  been  unduly  swollen  by  wassilat 
after  decree.  It  is  easy  to  conceive  a 
case  in  which  it  would  not  be  convenient 
for  a  plaintiff,  who  has  already  been  put  to 
considerable  expense  in  respect  of  litigation, 
to  go  immediately  to  the  further  expense  of 
having  an  Ameen  deputed  to  investigate  the 
wassilat.  That  being  so,  it  would  be  quite 
regular  for  him,  I  think,  first  to  obtain  pos- 
session of  the  lands  and  to  recover  his  costs, 
and  then  subsequently  to  recover  wassilat. 


In  point  of  fact,  wassilat  may  be  recovered 
by  separate  suit,  and  not  in  the  same  suit. 
I  think,  therefore,  the  appeal  must  be  dis- 
missed, and  the  Judge's  order  upheld  with 
costs. 

Hohhousty  J, — I  concur. 


The  26th  June  1867. 

Present : 

The  Hon'ble  L.  S.  Jackson  and 
C.  P.  Hobhouse,  Judges. 

Execution  (by  one  or  more  of  seTeral 
aecree-holders). 

Case  No.  211  of  1867. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Second  Principal  Sudder  Ameen  of 
the  2^-Pergunnahs,  dated  the  iSth  March 
1867, 

Roy  Preeonath  Chowdhry  and  others 
(Judgment-debtors),  Appellants^ 

versus 

Prannath  Roy  Chowdhry  (Decree-holder), 

Respondent, 

Baboo  Anund  Chunder  Ghossal  for 
Appellants. 

Baboo  Mohendro  Lai  Shome  for 
Respondent. 

Every  application  made  by  one  or  more  out  of  several 
decree-holders  is  an  application  made  in  the  interests 
of  all,  and  every  proceeding  taken  by  one  is|a  proceedin|f 
taken  for  the  benefit  of  all  to  enforce  the  judgment  or 
to  keep  it  in  force. 

Jackson,  J, — ^The  point  in  this  case  ap- 
pears to  me  to  be  very  simple — so  simple  as 
hardly  to  bear  the  amount  of  argument 
which  has  been  expended  upon  it  by  the 
appellant. 

Prannath  Chowdhry  obtained  a  decree 
against  the  appellants  in  1845.  Years  after- 
wards, his  nephews  sued  Prannath  to  have 
themselves  declared  entitled  to  the  benefit  of 
that  decree.  The  Court,  accordingly,  decreed 
so,  and  the  nephews,  having  obtained  a  de- 
cree, have  since  taken  various  steps  to  gather 
the  fruits  of  it,  by  proceedings  against  the 
judgment-debtors,  appellants.  The  last  erf 
these  steps  was  taken  in  March  1865. 
Prannath  now,  in  1867,  presents  a  fresh 
application  on  his  own  behalf,  and  it  is  con- 
tended that,  because  he  has  taken  in  his  own 
person  no  steps  within  three  years  next 
preceding  his  application,  he  is  barred.  It 
seems  to  be  quite  clear  that  he  is  not  barred, 
because  Section  ao  of  Act  XIV.  of  1859 
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only  requires  that  no  process  of  execution 
shall  issue,  unless  *'some  proceeding  shall 
lave  been  taken  to  enforce  such  judgment" 
within  three  years  next  before  the  applica- 
tioiL  In  this  case  proceedings  have  been 
taken  to  enforce  such  judgment.  Whether 
they  were  taken  by  one  of  the  decree  holders 
or  by  another,  appears  tp  be  perfectly  immate- 
rial. No  decree-holder  is  allowed  to  exe- 
cote  a  decree  merely  for  his  own  share  of 
that  decree.  He  may  be  allowed  to  exe- 
cute the  whole  decree,  the  Court  tak- 
ing care  to  protect  the  interests  of  the 
whole  of  the  decree-holders.  Consequently 
every  application  made  by  one  or  more 
deaee-holders  out  of  several  is  an  applica- 
tion madq  in  the  interests  of  all,  and  every 
poceeding  taken  by  one  is  a  proceeding 
takes  for  the  benefit  of  all  to  enforce  the 
jo^^ent  or  to  keep  it  in  force. 

The  appeal  must  be  dismissed,  and  the 
order  affirmed  with  costs. 

Hothouse,  J. — 1  concur. 


The  26tb  June  1867. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  C.  P. 
Hobhouse,  Judges, 

EzccatiQa — LuibUi^  of  deceased  defendant's 

heirs. 

Case  No.  843  of  1866. 

Miscellaneous  Appeal  from  an  order  passed 
by  Ihe  Officiating  Principal  Sudder  Ameen 
of  Rungpore,  dated  ihe  21  si  August 
1866. 

Doorga  Soonduiee  Debia  (Deciee-hoJder), 

Appellant, 

versus 

Soorjo  Monee  Debia  and  another  (Judgment- 
debtors),  Respondents, 

Bahoo  Mohinee  Mohun  Roy  for  Appellant. 

Baboo  Mohesh  Chunder  Chowdhry  for 
Respondents. 

'  A  decree  was  obtained  against  A,  and  on  his  death 
I  ynition  waa  taken  out  against  his  widows.  B  came 
Ik  aid,  aUqriog  that  i4'was  merely  a  benamee  holder  for 
^ypHed  to  be  substituted  for  the  widows  as  defendant. 
S^pthat  the  Court  was  not  right  in  exempting  from 
fyfty  A*s  heirs  to  the  extent  of  any  assets  which 
^t^  nve  come  into  their  hands. 

Jaekson,  J. — I  think  the  appellant  must 
Mooeed  ia  this  appeal. 
The  original  decree  was  obtained  against 
"^  NanuQ  Go^aa^in;  and  0^  bis  de^, 
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execuiion  was  takeiii  out  against  his  two 
widows.  Subsequently,  Maharanee  Shibesh- 
urcQ  came  in,  and,  alleging  that  the  deceased 
Gossain  was  merely  a  benamee  holder  tor 
her,  applied  to  be  substituted  lEor  the  two 
widows  aSk  defendant  in  this  case.  Th^ 
Maharanee  was  doubtless  at  liberty  to  under- 
take any  responsibility  in  respect  of.  the 
damages  and  costs  which  she  thought  fit  to 
accept,  but  the  Court  was  not  rig)U,  I  think, 
on  her  application,  in  exempting  fxpiB 
liability  the  heirs  of  the  deceased  defendant 
to  the  extent  of  any  assets  which  might 
have  come  into  their  hands.  I  thipk,  thene^ 
fore,  his  order  must  be  amended  so  far  as  it 
strikes  out  the  widows  of  the  deceased 
defendant  from  the  category  of  defieu^ntSi 
and  with  costs. 

Hobhouse,  J. — I  concur. 


The  26th  June  1867. 
Present : 

m 

The  Hon'ble  L.  S.  Jackson  and  C.  P. 
Hobhpuse,  Judges. 

Ejectment— Mesne-profits  (Mode  of  asses8in||p). 

Case  No.  104  of  1867. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Principal  Sudder  Ameen  of  Rung- 
pore,  dated  the  12th  December  1866. 

Doorga  Soonduree  Debia  (Decrqe-holder), 

Appellant^ 

versus 

Maharanee  Shibeshuree   Debia  (Judgmj^n^ 
debtor),  Respondent. 

Baboo  Mohinee  Mohun  Roy  for  AppeHant. 

Baboo  Unnoda  Pershad  Banerjee  for 
Respondent. 

in  a  case  of  wrongful  dispossession,  the  principle  upon 
which  wassilat  should  be  assessed  is  to  ascertain  what 
the  actual  rents  or  proceeds  of  the  estate  were,  a^.to 
make  the  wrong-doer  account  for  them  to  the  party 
dispossessed,  everything  being  assumed  againslf  the 
wrong-doer. 

Jackson,  J. — It  appears  to  me  that  the 
appeal  of  the  plaintiff  decree-holder  in  this 
case  is  well-founded.  ^ 

The  plaintiff  took  a  lease  of  certain  lands 
from  the  defendant  for  the  Bengalee  years 
1359 — 1 264  at  an  annual  rent  of  7,007  rupees. 
Before  the  third  year  had  quite  expired,  the 
plaintiff  was  dispossessed  by  the  landlord. 
He  brought  his  suit  wiih  very  unusual 
promptitude,  and  recovered  a  decree  entitling 
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him  to  repossession  of  the  lands  with  was- 
silat  for  the  time  that  he  had  been  out  of 
possession.     He  applisd  for  execution  of  his 
decree,  but  the  defendants,  having  appealed  to 
the  Sudder  Court  and  put  in  security,  "pro- 
cured execution  to  be  stayed.     The  decree, 
however,  was  affirmed  by  the  late  Sudder 
Court,  but  after  the  term  had  expired ;  and  it 
then  became  necessary  to  ascertain  the  amount 
of   the    wassilat.     It   appears    that   no   less 
than  3  Ameens,  one  after  another,  had  been 
deputed    by    the    Court    to    ascertain    this 
wassilat.     The  first  Ameen  made  his  report 
on  the  25th  June  1863,  in  which  he  estimat- 
ed the  profits  which  were  due  to  the  plaintiff 
upon  a  very  simple,  and,  as  I  think,  very 
reasonable,   principle.     He  found   that  the 
plaintiff,  on  obtaining  the  lease,  had  made  an 
arrangement  with   certain   other    parties   to 
sub-let  the  lands  to  them  at  annual  rents 
aggregating  9,250  rupees.     He  found  that  the 
plaintiff  hsid  reserved  certain  lands  under  the 
name    of    huzoori    jote,    from    which    the 
annual  rent  of  666  rupees  were  to  be  derive 
ed,   and   he  also   found   that    the    plaintiff 
would  be  entitled  to   123  rupees  as  profits 
of    certain    julkur.     Assuming  these   items 
as  aggregating  10,040  rupees  annually,  and 
deducting  the    amount  of    the   zemindar's 
rent,  and  also  of  the  sum  allowed  as  surun- 
jamee  to  one  of  the  dur-ijaradars,   the  net 
annual  profits  would  be  2,191  rupees,  which, 
multiplied  by  3,  would   give  Rupees  9,853 
for  the  three  years  and  three  months.     Now, 
that,  it  appears  to  me,  was  a  simple  and  in- 
telligible   basis    on    which    the   calculation 
might  be  rested.     But  the  Principal  Sudder 
Ameen,    instead    of    affirming    this   report, 
listens  to  the  representation  of  the  judgment- 
debtor,  and  deputes  a  second  Ameen ;  and, 
after  receiving   his  report,  again  deputes  a 
third  Ameen.    The  last  of  these  two  gave 
his  report  in  on  the  13th  September  1866. 
The  effect  of  these  two  last  reports  is  that, 
as  far  as  the  Ameens  could  ascertain,  the 
total  sum  of  Rupees  23,963  in  the  one  report, 
and   somewhat  less  in  the  other,  appear  to 
have  been  realized  by  the  judgment-debtor, 
but  the  Ameens  both  expressly  say  that,  in 
their    opinion,    the    zemindars    had   caused 
sources  of  information  to  be  withheld,  and 
that,  ilk  reality,  the  amounts  actually  collected 
had  been   in  excess  of  the   amount  men- 
tioned. 

The  Principal  Sudder  Ameen,  however, 
takes  the  actual  amounts  which  had  been 
shown  to  be  collected ;  from  that  he  deducts 
the  amounts  of  the  zemindar's  rent,  and 
allows  the  plaintiff  the  balance  as  wassilat. 


Again«!t  this  order  of  the  Principal  Sudder 
Ameen,  the  plaintiff  has  two  principal 
objections.  The  first  is,  that  the  principle 
on  which  the  Principal  Sudder  Ameen  has 
awarded  wassilat  is  not  the  true  prin- 
ciple. 

It  is  contended  for  the  appellant,  and  as  I 
think  rightly,  that  the  principle  upon  which 
our  Courts  now  proceed   to  assess  wassilat 
is   to    ascertain    what    the    actual   rents   or 
proceeds  of  the  mehal  were,  and  to  make 
the  defendant  account  for  them  to  the  party 
dispossessed.     This,  I  think,  is  undoubtedly 
the  correct  principle,  because  the  wrong-doer 
should  have  every  thing  presumed  against 
him.     If   the    wassilat   of   this    mehal    were 
to  be  ascertained  by  direct  enquiry  from  the 
ryots,  no  doubt  there  might  be  a  good  deal 
of  difficulty  in  determining  the  precise  sum 
to  be  allowed.     But  it  appears  to  me  that  it 
is  not  necessary  to  go  so  far  as  that.     This 
was    a    case    where    the    zemindar,    having 
granted  a  lease  of  lands  to  the  farmer,  in 
breach  of  his  contract  dispossessed  the  farm- 
er,  and    resumed    possession   of  the   lands. 
This  was  cleariy,  I  think,  a  case  for  dam- 
ages.    And    although    the    suit    has    been 
brought  in  the  shape  of  a  suit  for  possession 
with    wassilat,    I    see    no   reason  why    the 
wassilat  should  not  be  now  looked  upon^as 
damages.     And  it  appears  to  me  that   the 
principle  on  which  the  Ameen  first  deputed 
ascertained   the   profits   which    would    have 
come  to  the    plaintiff   is  a  principle    which 
we   should    now    adopt.     It   is    not   denied 
that  the   rents  of  the  sub-farming  arrange- 
ment were  actually  collected ;  it  is  not  con- 
tended that  the  rents  which  those  sub-farmers 
contracted  to  give  were  such  as  could  not 
have  been  realized.     I  think,  therefore,  con-' 
sidering  that  defendant  is  a  wrong-doer,  an( 
liable  to  pay  exemplary  damages  to  the  partj 
whom  he  ejected,  we  shall  not  do  wrong  il 
we  adjudge  him  to  pay  the  whole  of  thi" 
dur-ijarah    rents   which   the  plaintiff   woak 
have  received  together  with  the  other  iiero< 
which  I  at  first  stated. 

I   think,   therefore,  it  would    be   right  t( 
award   to  the  plaintiff,  in  respect  of  the 
years  and  3  months  during  which  he 
out   of   possession,    the  amount  of  Ru] 

9.^53- 

The  second  objection  which  the  appellanj 
urged  was  that  the  Principal  Sudder  Ameer 
had  adverted  in  support  ot  the  view  whid 
he  to  »k  of  the  proper  wassilat  to  be  awardcj 
to  the  plaintiff's  claim  of  104  r^ipees  as  tr 
actual  amount  of  wassilat  accruing  for  tl 
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five  months  previous  to  the  plaint.  Now,  it 
has  been,  most  clearly  shown  by  Baboo 
Mobinee  Mohun  Roy,  and  not  gainsaid  by 
the  respondent's  vakeel,  that  this  observation 
of  the  Principal  Sudder  Ameen  is  founded 
opon  what  I  must  call  a  negligent  mistake. 
The  plaint  (which  was  one  under  the  old 
form  of  procedure)  set  out  the  facts  with 
gjeat  fulness,  and  distinctly  stated  that  the 
yearly  profits  of  this  mehal  were  2,546  rupees. 
The  kists  were  not  of  uniform  amount,  but 
varied  in  proportion  to  the  crops  which  were 
to  be  got  in  by  the  ryots  at  different  seasons 
of  the  year.  It  was  for  this  reason  that  the 
costs  of  the  5  months  preceding  the  plaint 
were  extremely  small ;  therefore,  to  take  the 
costs  of  these  5  months,  and  to  apply  this 
by  way  of  proportion  for  three  years,  was 
wholly  unreasonable. 

I  think,  therefore,  the  two  objections 
srged  by  the  appellant  to  the  Principal 
Sadder  Ameen's  award  are  well  founded. 
The  award  must  be  set  aside,  and  the  amount 
of  wassilat  which  I  have  stated  should  be 
given  to  the  plaintiff. 

I  think  it  right  upon  this  occasion  to  re- 
iBark  upon  the  extremely  dilatory  proceed- 
Sttgs  which  the  Principal  Sudder  Ameen 
kas  allowed  in  this  matter.  As  far  as  I  can 
<«,  there  was  really  no  ground  whatever  for 
wermling  the  report  of  the  first  Ameen. 
If  the  report  was  to  be  overruled,  I  cannot 
Ke  that  it  answered  any  good  purpose  to 
depute  a  second  and  third  Ameen  to  repeat 
tie  investigation  in  the  Mofussil.  The 
Principal  Sudder  Ameen,  if  dissatisfied  with 
ibe  report  of  his  Ameen,  ought  to  have 
obliged  the  parties  to  come  in  before  him  at 
ODce,  and  to  have  offered  such  evidence  as 
night  support  a  proper  award.  In  point  of 
bet,  it  seems  to  me  that  this  was  a  case  in 
which  the  plaintiff  ought  to  have  sued  for 
<iamages,  and  in  which  the  Court,  in  consi- 
dcfiog  the  original  suit,  ought  to  have  ascer- 
tained and  assessed  those  damages.  If  that 
had  been  done,  there  would  have  been  an  end 
to  the  litigation  years  and  years  ago. 

The  appellant  is  clearly  entitled  to  the 
whole  costs  of  these  proceedings  both  in 
4i$  and  in  the  Lower  Court. 

Baboo  Unnoda  Pershad  Banerjee  appeared 
to  intimate  that  the  appellant,  if  he  thought 
Aat  ihe  report  of  the  first  Ameen  ought  to 
kt?e  been  acted  upon,  should  have  appealed 
gainst  the  order  disallowing  it.  It  does 
|K)t  appear  to  me  that  there  is  any  force  in 
^  objection,    because    the  plaintiff  might  i 


very  reasonably  say,  "  I  have  no  objection 
*'  to  a  further  enquiry  if  it  be  at  the  expense 
'*  of  the  judgment-dgbtor,  provided  that  I 
V  obtain  my  rights  in  the  end."  I  think  it 
was  not  until  the  Court  had  finally  deter- 
mined the  amount  of  wassilat  it  would 
award  that  he  was  bound  to  appeal. 
Bobhouse,  J, — I  concur. 


The  26th  June  1867. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and 
C.  P.  Hobhouse,  Judges. 

Mesne-profits  (Meaning  of). 

Case  No.  166  of  1857. 

Miscellaneous  Appeal  from  an  order 
passed  by  Mr,  H.  B.  Lawford,  Judge 
of  Jessore,  dated  the  23rd  January  iSS^j^ 
modifying  an  order  passed  by  Baboo 
Tarakant  Bidyasagur,  Principal  Sudder 
Ameen  of  that  District ^  dated  the  30th 
December  186^, 

Dwarkanath  M itter  (Decree-holder), 
Appellant^    * 

versus 

Ram  Dhun  Biswas  and  others  (Judgment- 
debtors),  Respondents, 

Baboos  Chunder  Madhub  Ghose  and  Motee 
Lall  Mookerjee  for  Appellant. 

Baboo  Gopal  Lall  Mitter  for  Respondents. 

Mesne-profits  mean  those  profits  which  the  person  in 
actual  wrongful  possession  of  the  land  did  actually 
receive,  or  might,  with  ordinary  and  due  diligence,  have 
received  from  that  land. 

Jackson,  J, — It  appears  to  me  that  the 
two  objections  raised  here  to-  the  decision 
of  the  Court  below  are  untenable. 

The  first  of  them  is  that  the  Judge  has 
not  found,  but  that  he  ought  to  have  found, 
what  rent  the  judgment-debtors  ought  to 
have  realized  from  the  land  in  dispute. 
The  Judge  has,  upon  the  Ameen's  report 
and  upon  the  evidence  before  him,  deter- 
mined what  the  rents  of  the  land  in  dispute 
were  for  the  time  during  which  wassilat 
was  due  to  the  decree-holders.  Baboo 
Chunder  Madhub  Ghose  considers  ^at  the 
Judge  ought  to  have  gone  faf  beyond  this ; 
and  that,  because  his  client  proposed  to  show 
that  a  considerably  higher  rate  of  rent 
might  b>  certain  means  haVe  been  realized 
from  the  land,  the  Judge  ought  to  have  gone 
into  that  fact,  and  to  have  enquired  the 
highest  rate  that  could  ha\c  been  realiced^ 
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land  to  have  given  wasstlat  at  that  rate. 
I  wholly  dissent  from  this  doctrine.  A 
case  was  referred  to  irom  V.  Weekly  Re- 
porter, page  35,  in  which  the  learned  Judges 
cfted  a  decision,  which  is  to  be  found  in 
Marshall's  Reports,  page  122,  in  which  these 
words  occur — the  decree-holder  was  "  entitled 
*'to  recover  as  those  profits  such  sums  as 
''  may  have  been  collected  and  appropriated 
"by  others  in  wrongful  possession,  or  such 
"  sums  as  the  party  ousted  wrongfully 
"  would  have  collected  had  he  been  in  pos- 
"  session,  and  which  he  was  prevented  from 
"collecting  by  having  been  kept  Wrongfully 
"  out  of  possession,  because  one  or  other 
"of  these  descriptions  of  profits  are  profits 
"  which  have  been  lost  in  the  meantime  to 
"the  party  Dusted,  th^t  is,  during  the  inter- 
"  val  of  his  wrongful  dispossession  by 
"  others."  The  meaning  of  these  words 
it  is  proposed  to  carry  to  this  length, 
viz^  that  the  amount  of  rent  or  profits  that 
might  have  been  derived  by  the  party 
ousted  from  those  lands  if  he  had  put  into, 
practice  every  process  known  to  the  law 
for  the  enhancement  of  the  rents,  if  He  had 
availed  himsel{  of  all  the  resources  of  science 
to  develope  the  resources  of  those  lands 
during  the  time  of  his  possession — that 
amount  is  to  be  awarded  by  way  of  wassilat. 
This  process,  as  I  have  observed  in  the 
course  of  the  argument,  might  lead  to  an 
enquiry,  on  the  part  of  the  Ameen,  deputed 
to  investigate  the  wassilat,  into  every 
ryot's  tenure  upon  the  land.  He  might  have 
to  determine  whether  each  ryot  had  or  had 
not  a  right  of  occupancy  ;  whether  each 
ryot  had  or  had  not  a  mowrosee  or  a  mokur- 
ruree  tenure ;  whether,  if  he  had  not  a  tenure 
so  protected,  the  circumstances  under  which, 
enhancement  may  be  claimed  had  arisen; 
whether  increase  in  the  several  crops  had 
been  due  to  the  industry  of  the  ryot,  or,  in 
fact,  every  one  of  the  innumerable  questions 
which  may  arise  tinder  Act  X.  of  1859.  '^o 
suppose  that  questions  of  that  kind  could 
be  gone  into  in  the  ascertainment  of  wassi- 
lat, is  one  of  the  most  extravagant  proposi- 
tions I  have  ever  heard  in  this  Court. 
The  meaning  of  the  words  referred  to  in 
the  decision  above  cited,  I  take  it,  is  merely 
this,  that  the  defendant  in  wrongful  posses- 
sion of  the  laiids  is  liable  to  account  to  the 
decree-holder  for  the  actual  rents  of  these 
lands,  whether  he  has  actually  collected  or 
appropriated  them,  or  has  negligently  omit- 
ted to  do  so.  No  doubt,  if  it  can  be  shown 
that,  for  the  purpose  of  defrauding  the 
deciee-«holder,  and  of  injuriously  lowering 


the  rent  of  the  estate,  the  judgment-debtor 
had  let  the  lands  at  a  rate  below  what  they 
had  been  previously  paying  Or  ought  to 
have  paid,  that  would  be  a  separate  ques- 
tion, and  the  decree-holder  might  be  enti- 
tled to  recover  special  damages  oti  such 
ground.  That  is  not  the  question  here. 
It  is  inerely  contended  that  lands  were  let 
at  a  certain  rate,  but  might  have  been  lei 
at  a  higher  rate,  and  that  the  decree-holder 
is  entitled  to  have  it  ascertained  what  that 
higher  rate  might  have  been,  and  to  recover 
the  same  from  the  decree-holder.  That 
argument,  as  I  have  before  stated,  appears 
to  me  to  be  wholly  untenable. 

The  second  ground  is  that,  as  to  the  54 
beegahs  comprised  in  this  decree,  the  de- 
fendant is  bound  by  an  admission  of  his 
own,  to  the  effect  that  the  proper  rent  of 
these  54  beegahs  is  Rupees  99.  As  far  as  I 
can  see,  the  defendant  has  made  no  admis- 
sion of  the  kind.  After  this  decree  had 
been  passed,  the  defendant  brought  a  suit 
against  the  decree-holder,  alleging  that,  under 
color  of  his  judgment,  the  decree-holder 
had  taken  forcibly  from  his  possession 
54  beegahs  of  land  not  comprised  in  this 
decree  but  the  property  of  this  defendant, 
and  he  alleged  the  profits  of  these  54  beegahs 
to  be  99  rupees.  It  appears  that  the  suit 
was  dismissed,  and  that,  for  the  purpose  of 
dismissing  that  suit,  the  Court  held  that  the 
54  beegahs  in  question  were  actually  part 
of  the  lands  decreed  in  the  suit  now  before 
us.  But  that  holding  of  the  Court  can 
never  convcrl  the  allegation  ot  ihe  plaintiff 
which  he  intended  lo  apply  lo  lands  not 
comprised  in  this  suit  into  an  admission  as 
to  the  profits  Of  the  land  so  comprised.  In 
fact,  the  appellant  before  us  wishes  to  make 
use  of  something  calling  it  an  admission, 
which  is  really  a  compound  product  of  the 
allegation  of  the  plaintiff,  with  a  determina- 
tion of  the  Court,  That  is  not  an  admis- 
sion. It  appears  to  me,  therefore,  that 
upon  neither  of  th^se  grounds  is  the  judg-i 
ment  of  the  Lower  Court  assailable,  and 
that  the  appeal  must  be  dismissed  with 
costs. 

Hothouse,  y, — I  concur. 

I  would  adhere  to  the  exact  words  of  the 
decision  which  my  learned  colleague  has| 
quoted,  and  on  which  the  pleader  for  the 
appellant  has  relied,  and  I  would  interpret 
mesne- profits  according  to  that  judgment 
to  be  those  profits  which  the  person  in  actual 
wrongful  possession  of  the  land  ^id  actually 
receive  from  that  land,  or  might  with  ordi* 
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rasj  and  due  diUgence  have  received  from 
that  land,  that  is  to  say,  that  if,  for  instance, 
tfccre  were  certain  rvots  on  that  land,  whose 
rent  was  say  20  rupees  each,  and  if  the  per- 
100  hi  wrongful  possession  only  collected 
10  rupees  out  of  those  20  rupees,  then  he 
would  be  responsible,  not  for  that  which  he 
only  did  collect,  but  for  those  20  rupees 
which  ought  with  due  diligence  to  have  been 
collected  by  him. 

On  the  subject  of  the  admission,  I  think 
there  can  be  no  doubt,  as  my  learned  colleague 
te  pot  it,  that  it  was  no  admission  at  all. 
What  was  actually  stated  was  this.  These 
54  beegahs  are  not  the  54  beegahs  covered 
hf  the  decree.  They  are  other  54  beegahs, 
nd  the  mesne- profits  on  these  other  54 
beegahs  are  99  rupees.  To  say  that  that 
tt  an  admission  that  the  mesne-profits,  not 
QBiheother  54,  but  on  these  54  beegahs,  is  99 
ind  no  more,  is  very  likely  a  finding  of  the 
Conrt,  but  is  certainly  not  an  admission  of 
tte  party  who  made  the  statement. 


The  26th  June  1867. 

Present: 

The  Hon'ble  L.  S.  Jackson  and 
C.  P.  Hobhouse,  Judges, 

lino-Certificates  (nnder  Acts  XXVII.  of  z86o 
and  XL.  of  1858). 

Cases  Nos.  136,  137,  and  177  of  1867.. 

Miuellaneous  Appeals  from  an  order  passed 
h  fhe  Judge  0/  Raj  shaky  e  J  dated  the  2jrd 
January  i86j. 

Makhun  Chunder  Shaha  and  others. 
Appellants^ 

versus 
Chand  Mpnee  Dossee  and  others.  Respondents. 

Baboo  Chunder  Madhub  Ghose  for 
Appellants. 

Buboos  Sreenath  Doss  and  Mohinee  Mohun 
Roy  for  Respondents. 

^T*'^  a  will  appointed  the  nephews  of  the  testator 
tiQaoag^e  4  annas  of  the  property  (the  subject  of  tlie 
*«<)  in  their  own  right,  and  12  annas  as  g-uardians  of 
•  ■iaorson — Held  that  the  nephews  were  entitled  to  1 
certificate  ander  Act  XXVI 1.  of  i860  to  collect  the  ' 

of  the  whole  estAte,  and  to  another  certificate 
_    Act  XL.  of  1858  to  take  charge  of  the  minor's 


Jackson,  J. — It  appears  to  me  that  the 
Mp  has  completely  miscarried  in  the  order 
;«wch  he   has   passed   on    the   petitioner's 
^^Ecatlon. 


The  two  petitioners,  it  seems,  ^ere 
nephews  of  one  Nuddiar  Chand  Shaha,  who 
in  tiie  year  1269  ^ade  an  instrument 
in  the  nature  of  a  will  by  which  he  be- 
queathed one-fourth  of  his  propdTty  to  these 
two  nephews,  and;  empowering  his  wife  to 
adopt  in  succession  five  sons,  bequeathed 
the  remaining  three- fourths  of  his  property 
to  such  son  to  be  adopted.  He  directed  that 
the  nephews  were  to  manage  the  property, 
to  be  the  guardians  of  the  son,  that  they  were 
to  enjoy  the  profits  or  proceeds  of  one- 
fourth  of  the  property  jointly  with  such  son 
until  the  son  attained  majority,  after  which, 
if  necessary,  they  would  be  at  liberty  to 
divide.  He  then  directed  that  all  acts  of 
the  nephews  were  to  be  carried  on  in  accord 
with  and  by  consent  of  the  widow ;  and  that, 
if,  they  did  not  act  under  her  directions  or 
with  her  consent,  that  they  were  to  be 
deprived  of  the  one-fourth  share  of  the 
T^.  ,  property.     The  testa- 

1  he  •exact    expression      ,__     ;^    «.^^««,„      j-    j 

used  is  "paibek-na,"  ^^^^J-  appears,  died 
/'shall  not ^t," but  lam  in  Bysack  1273,  and 
quite  satished  that  this     shortly   after  the  ne- 

must  be    interpreted    to        u  i*    j    .       1 

mean  "shall  not  retain.".    P^ews  applied  tO  the 

Judge  for  two  certifi- 
cates under  Act  XXVII.  of  i860,  one  in 
their  own  right  in  respect  of  one-foUrth  of 
the  testator's  estate,  and  one  on  behalf  of 
the  minor  who,  it  seems,  has  been  adopted, 
in  respect  of  the  three-fourths  of  that  estate. 
They  also  applied  for  a  certificate,  under  Act 
XL.  of  1858,  to  enable  them  to  represent  the 
minor  son.  The  widow  objected  to  the 
grant  of  these  certificates,  accused  the 
petitioners  of  misconduct,  alleged  that  they 
did  not  act  in  concert  with  her  in  respect  of 
the  management  of  the  property,  and  also 
that,  under  the  will,  she  was  competent 
to  refuse  her  assent  to  their  obtaining  these 
certificates. 

The  Judge  has  held  that  the  terms  of  the 
will  are  such  as  to  enable  the  widow  to 
withhold  her  assent,  and  that,  for  want  of 
her  assent,  the  certificates  cannot  be  granted, 
and  he  refers  the  petitioners  to  a  civil  suit 
to  obtain  what  he  calls  specific  performance 
of  the  will. 

It  is  quite  clear  that  the  testator  intended 
two  things  in  respect  of  these  nephews.  One 
was  to  make  them  guardians  of  his  mirtor  son,  ' 
with  the  direction  that  they  should  consult 
with  the  widow ;  the  other  was  that  they  were 
to  have  a  bequest  of  one-fourth  of  his  estate, 
but  that  was  coupled  with  a  direction  that 
they  were  to  obey  and  consult  with  the 
widow  in  all  matters ;  and,  in  default  thereof, 
they  were  to  forfeit  the  one'-fourth. 


io6 


Civil 


TH]E  W£SKLV  lULPORT&R. 


Rulings.  [Vol.  Vm. 


It  appears  to  me  that,  upon  the  death  oi 
the  testator,  the  nephews  became  imme- 
diately vested  with  oije-fourth  of  his  estate ; 
whether  or  not  they  would  be  liable  to  be 
divested  iljpon  the  widow  making  it  clear, 
upon  a  civil  suit  to  be  brought  by  her  for 
the  purpose,  that  they  had  misconducted 
themselves  or  had  refused  to  act  in  com- 
pliance with  her  wishes  is  a  matter  which 
we  need  not  enter  into  at  present.  It  is 
quite  clear  that,  under  that  will,  and  until 
they  are  divested  in  the  mode  I  have  stated, 
the  nephews  are  entitled  to  one-fourth  of 
the  estate,  and  would  be  also  entitled  to 
collect  on  their  own  account  the  debts  due 
to  the  estate  in  the  proportion  of  one- 
fourth. 

It  is  also  quite  clear  that  they  are  abso- 
lutely entitled  to  be  guardian  to  the  estate 
of  the  minor.  Whether  the  widow,  on 
proof  of  such  facts  &s  I  have  stated,  could 
have  them  removed  from  the  office  of 
guardian,  is  anpther  question.  But  tliat,  at 
present,  they  are  entitled  to  be  made  guardian 
of  the  minor,  and  to  the  certificate  of 
representation,  is,  I  think,  unquestionable. 

With  reference  to  the  wish  of  the  deceased 
that  the  nephews  and  the  minor  son  should 
enjoy  the  estate  jointly  during  the  minority 
of  the  son,  I  think  the  proper  course  would 
be  to  grant  one  certificate  under  Act  XXVII. 
of  i860  to  the  petitioners.  In  that  certifi- 
cate, of  course,  it  should  be  stated  that  they 
received  it  in  respect  of  one-fourth  in  their 
own  right,  and  in  respect  of  three-fourths 
in  right  of  the  minor.  It  should  be  declared 
that  they  would  have  to  account,  and  the 
Judge  would  do  well  to  take  security  from 
them  for  the  proper  carrying  out  of  the 
intentions  of  the  will.  In  respect  also  of 
the  certificate  granted  under  Act  XL.  of 
1858,  I  think  it  might  be  proper  to  insert  in 
that  certificate  that  they  were  to  act  in  con- 
sultation with  and  under  the  direction  of  the 
widow,  but  on  this  point  I  do  not  wish  to 
give  any  positive  direction. 

With  these  qualifications  I  think  certifi- 
cates ought  to  be  granted,  and  these  appeals 
ought  to  be  allowed  with  costs  of  both 
Courts. 

Hothouse,  J, — I  concur  with  my  learned 
colleague. 

It  seems  to  me  that,  under  the  terms  of 
the  will  which  is  admitted  to  have  been 
executed,  there  was  a  direct  instruction 
that  these  petitioners,  the  nephews,  should 
be  the  managers  of    the   property  of  the 


deceased,  of  the  whole  property,  that  is,  of 
16  annas,  4  annas,  in  their  own  right,  and 
1 2  annas  in  the  right  of  the  minor,  and  until 
that  minor  arrived  at  majority. 

It  follows  from  this  that,  where  there  is  a 
will  appointing  these  persons  there  to  man- 
age \2  annas  of  the  minor's  estate,  under 
Section  7  of  Act  XL.  of  1858,  there  was  no 
option  but  to  grant  a  certificate  to  the  ne- 
phews to  take  charge  of  the  estate  of  the 
minors ;  and  also  when  those  persons  were 
appointed  by  the  will  to  have  charge  of  the 
whole  of  the  estate — 4  annas  in  their  own 
right,  and  12  annas  in  the  right  of  the  minor- 
then  it  followed  that  ihey  were  the  persons, 
who  were  entitled,  within  the  meaning  of 
Act  XXVII.  of  i860,  to  collect  the  debts 
due  upon  the  estate;  therefore,  I  concur 
entirely  that  there  must  be  one  certificate 
under  Act  XXVII.,  worded  as  my  learned 
colleague  would  have  it,  to  collect  the  debts 
of  the  whole  estate,  and  another  certificate 
under  Act  XL.  of  1858  to  take  charge  of 
the  particular  12  annas  of  the  estate  of  the 
minor. 

As  to  another  point,  whether  the  widow 
may  take  the  estate  by  reason  of  those 
nephews  not  managing  the  estate,  or  not 
collecting  the  debts  of  the  estate  with  her 
concurrence  or  her  consent,  that,  it  seems  to 
me,  will  more  properly  form  the  subject 
of  a  civil  suit. 


The  27th  June  1867. 

Present : 

The  Hon'ble  W.  S.  Seton-Karr  and 
A.  G.  Macpherson,  Judges. 

Pre-emption— Sale— Perpetual  Lease. 

Case  No.  444  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Patna^  dated  the  i^th 
January  i86j,  affirming  a  decision  pass* 
ed  by  the  Sudder  Ameen  of  that  District, 
dated  the  i8th  August  1866, 

Moorooly  Ram  (PlaintifiF),  Appellant^ 

versus 

Baboo  Huree  Ram  and  others  (Defendants), 

Respondents, 

Mr.  R.  T.  Allan  and  Baboo  Woomesh 
Chunder  Banerjee  for  Appellant. 

Baboos  Kishen  Kishore  Ghose  and  Greeja 
Sunkur  Muzoomdar  for  Re^ondents, 
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Pre-emption  applies  only  to  sales.  A  lease  in  perpe- 
tsity  with  a  rent  (however  small)  reserved  is  not  a 
nfe,  and  cannot  therefore  be  the  subject  of  pre-emption, 

Macpherson,  ^.—  The  Lower  Appellate 
Qwrt  holds  that  "pre-emption  applies  to 
tales  only  ;  and  a  lease  in  perpetuity,  how- 
ever small  the  reserved  rent,  is  not  a  sale," 
ind  in  this  opinion  we  concur. 

Mr.  Allan,  in  appeal,  contends  that,  under 
the  circumstances,  the  transaction  was  really 
1  sale.  The  Lower  Courts  treat  it  as  a 
Ittse,  which  it  certainly  was,  an  annual 
rent  of  one  rupee  being  reserved.  No  sale 
lus  taken  place,  and  therefore  no  right  of 
pre-tmption  has  arisen. 

Wc  dismiss  the  appeal  with  costs,  affirm- 
ing the  decree  of  the  Lower  Court. 


The  27th  June  1867. 

Present  : 

The  Hon'ble  W.  S.  Seton-Karr  and 
A.  G.  Macpherson,  Judges. 

IrregnJarity  —  Nati  shamil  pesh  orders—Non- 
recording^  of  evidence. 

Cases  Nos.  304  and  305  of  1867. 

Sftcial  Appeals  from  a  decision  passed  by 
the  Addiiional  Judge  of  Tirhooi,  dated 
the  slh  December  j866,  affirming  a  deci- 
sion passed  by  the  Sudder  Ameen  of  that 
District,  dated  the  18th  April  186$. 

Lacbmee  Narain  Sahee  (Defendant), 
Appellant, 

versus 

m 

Koshukec  Dutt  Jha  (Plaintiff),  Respondent, 

Baboo  Roopnath  Banerjee  for  Appellant. 

No  one  for  Respondent. 

Ifuti  skamilfesh  orders  ajfain  condemned,  as  well  as 
tbe  passing  oJf  judgment  against  a  party  before  record- 
■g  the  evidence  ot  witnesses. 

Siton^Karr.  J. — Both  these  cases  must 
be  remanded  to  the  first  (?ourt  by  reason  of 
ajMece  of  neglect  on  the  part  of  the  Sudder 
Ameen. 

The  special  appellant,  on  the  16th  of 
January  1865,  presented  a  petition  to  the 
Sadder  Ameen.  stating  that  fifteen  of  his 
witnesses  were  present,  praying  that  their 
evidence  might  be  taken,  and  asking  that 
tteasares  might  be  resorted  to  in  order  to 
enforce  the  attendance  of  several  other  wit- 
nesses who  had  acknowledged  the  receipt  of 
summonses,  but  had  not  attended. 

Nolhing  was  done  on  ihis  except  to  record 
die  objectionable  order,  so  often  condemned 


by  this  Court,  of  "  nati  shamil  pesh''  which 
literally  amounted  to  nothing. 

On  the  15th  of  February,  the  fifteen 
witnesses,  themselves  apparently^  presented 
another  petition,  saying  that  they  had  gone 
away  and  had  returned,  and  praying  that 
their  depositions  might  be  recorded.  The 
order  passed  by  the  Court  was  that  the  de- 
positions should  be  taken,  but  this  was  not 
done,  and  nothing  further  took  place  until 
the  1 8th  of  April,  when  the  Sudder  Ameen 
delivered  judgment  on  the  evidence  of  four 
witnesses  duly  recorded*.  It  was  the  busi- 
ness of  the  Court,  in  this  case,  to  see  that 
its  own  orders  were  carried  out,  or  to  state 
the  reason  why  they  were  not  carried  out. 

The  omission  of  the  Sudder  Ameen  was 
distinctly  raised  before  the  Judge,  who  ap- 
parently took  no  notice  of  it. 

The  cases  are  remanded  to  the  first  Court, 
who  will  take  them  up  at  once,  will  record 
the  evidence  of  any  witness  whom  the 
special  appellant  may  produce  within  a  rea- 
sonable time,  and  will  pass  a  fresh  judgment 
in  the  two  cases. 


The  27th  June  1867. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and 
C.  P.  Hobhouse.  Judges. 

Section  27,  Act  XXI I L  of  i86i~Special 
appeal— Small  Cause  Coarts. 

Case  No.  167  of  1867. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Dacca^  dated  the  3rd 
January  i86*jy  affirming  an  order  passed 
by  the  Sudder  Ameen  of  that  District, 
dated  the  i6th  August  1866. 

Mobarukoonissa  Begum  (Objector), 
Appellant, 

versus 
Ozetr  Jemadar  (Decree- holder),  Respondent, 

Mr,  R.   T,  Allan  for  Appellant. 

Baboo  Nuleet  Chunder  Sein  for 
Respondent. 

Under  Section  27,  A<5t  XXIII.  of  iS6r,  no  special 
appeal  lies  from  a  regular  appeal  against  an  ordter  passed 
in  I.  suit  of  a  nature  cognizable  by  Courts  of  Small 
Causes,  no  matter  how  long  a^o  the  suit  was  instituted, 
provided  the  appeal  was  decided  after  the  passinir  of 
ActVllI.  of  1S59. 

Jackson,  J. — This  is  an  appeal  by  the 
judgment-debtor  against  an  order  made  for 
executing  a  decree. 
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Two  preliminary  objections  have  been 
urged  by  the  respomjlenjs — one  to  the  effect 
that  DO  special  appe^  will  lie  ag^ainst  this 
order,  inasmuch  as  it  purports  to  be  an 
order  und^r  Section  271  of  the  Civil  Pro- 
cedure Code,  for  distributing  the  surplus 
amount  of  a  fund  in  Court.  Upon  this 
point,  reference  is  made  to  the  Full  Bench 
case  at  page  1 16  of  the  collection  of  Full 
Bench  Decisions.  That  ruling,  however, 
is  cloariy  not  in  point.  In  that  case  it 
was  held  by  the  Court  that  no  appeal  would 
lie  in  respect  of  the  claims  of  rival  decree- 
holdera  upon  the  distribution  of  such  a 
fund.  The  first  objection,  1  think  therefore, 
has  nothing  in  it. 

But  there  is  a  second,  and,  as  I  thinks 
a  valid,  objection  to  the  hearing  of  this  case^ 
namely,  that,  as  this  is  an  order  relating 
to  the  execution  of  a  decree  passed  in  a 
suit  of  a  nature  cognizable  in  Courts  of 
Small  Causes  under  Aft  XLII.  of  i860 
(now  Aft  XI.  of  1865),  under  the  27th  Section 
of  Aft  XXIII.  of  1861,  no  special  appeai 
lies  from  the  order  passed  in  regular 
appeal. 

The  special  appellant,  in  answer  to  this 
objection,  contends  that  the  suit  in  which 
the  original  decree  was  passed  was  antece- 
dent to  Aft  VIII.  of  1859,  and  that,  conse- 
quently, the  Section  will  not  apply,  and  he 
refers  us  to  a  judgment  of  this  Court  to  be 
found  at  page  19,  HI.  Weekly  Reporter. 
There,  undoubtedly,  it  seems  that  some 
such  objection  as  this  was  taken,  and  the 
learned  Judges  observed :  **  That  section  is 
•*  clearly  prospective,  and  the  decision  sought 
"to  be  carried  out  was  obtained  long  before 
"the  passing  of  that  Aft."  But  the  ex- 
pressions employed  by  the  learned  Judges  in 
this  case  lead  me  to  doubt  whether  the  pre- 
cise objection  urged  before  us  was  taken 
before  them — at  any  rate,  whether  it  was 
insisted  upon. 

I  myself  entertain  so  strong  an  opinion 
upon  this  point  that,  if  I  understand  those 
learned  Judges  to  be  absolutely  in  conflict 
with  the  opinion  I  entertain,  it  woul^  be 
necessary  to  refer  this  case  for  the  consider- 
ation of  a  Full  Bench.  Bat,  observing  that 
this  is*a  case  decided  some  two  years  ago, 
that  it  has  not  been  followed,  and  that  no 
final  decision  was  come  to  by  the  Court  upon 
the  appeal  then  before  them,  but  the  case 
was  remanded  to  ihe  Lower  Coun,  I  ihink 
that  we  are  at  liberty  to  come  to  an  independ- 
ent decision  upon  the  point  ourselves.     For 


myself,  iberQfore,  I  may  say  that  I  have  no 
doubt  whatever  upon  the  point.  This  un- 
questionably was  a  suit  of  a  nature  cogniz- 
able by  Courts  of  Small  Causes  under  Ad 
XLII.  of  i860.  It  was  a  suit  by  a  servant 
for  his  wages  ;  it  was  a  suit,  for  a  sam 
of  money  less  than  500  rupees  ;  and,  al- 
though execution  is  now  sought  for  an  amount 
in  excess  of  500  rupees,  that  is  only  be- 
cause the  amount  has  been  swollen  by  in- 
terest and  costs,  but  the  suit,  as  I  have  said, 
was,  originally  for  less  than  5cx>  rupees. 
The  appeal  heard  by  the  Court  below  was 
a  regular  appeal  against  an  order  passed  in 
a  suit  of  that  nature.  Section  27  distinctly 
bars  special  appeals  from  order  passed  on 
such  regular  appeals.  The  special  appellant 
refers  to  Section  387  of  Aft  VIII.  of  1859, 
which  he  says  protects  him  from  the  opera- 
tion of  Section  27.  This,  it  appears  to  me, 
is  a  mistake.  The  words  of  Section  zj  arc 
very  distinct:  "No  special  appeal  shall  lie 
"from  any  decision  or  order  which  shall  be 
"  passed  on  regular  appeal  after  the  passing 
"of  this  Aft,"  that  is  to  say,  that,  if  the  suit 
had  been  instituted  before  the  passing  of  Ad 
XXIII.  of  1 861;  before  the  passing  of  Aft 
VIII.  of  1859,  or  before  the  commencement 
of  this  century,  provided  that  the  regular 
appeal  were  decided  after  the  passing  of  this 
Aft,  a  special  appeal  would  be  barred,  and 
nothing  in  Section  587  can  be  construed  to 
bar  the  operation  of  such  explicit  words  as 
those.  And,  in  fact,  the  allowance  of  special 
appeals  at  all  in  cases  of  execution  of  decree 
was  not  a  matter  expressly  enacted  by  Ad 
VIII.  of  1859.    Nor  was  it  at  all  a  settled 

doctrine  of  this  Court,  until  it  was  so  held  bj 
the  Full  Bench. 

I  think,  therefore,  that  Section  387  has 
no  bearing  upon  this  point,  as  Section  37  15 
precise,  and  that  the  special  appeal  is  taken 

away,  and  must  consequently  be  dismissed 
with  costs. 

Ifohhouse,  J. — I  concur.  • 
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The  27th  Jane  1867. 

Present : 

The  Hon'blc  L.  S.  Jackson  and 
C  P.  Hobhouse,  Judges, 

Adjustment 

Case  No.  155  of  1867. 

Miscellaneous  Appeal  from  an  order  passed 
by  (he  Judge  of  Dace  a  ^  dated  the  lotk 
January  i86j^  modifying  an  order  passed 
by  the  Sudder  Ameen  of  that  Di strict ^ 
dated  the  jrd  December  1866, 

Radha  Kant  Doss,  Appellant, 

versus 

Ayesb  All  Shaha,  Respondent, 

Baboo  Woomesh  Chunder  Banerjee 
for  Appellant. 

Bahoo  Issur  Chunder  Chuckerbutty 
for  Respondent. 

Wbere  a  sotehoamah  was  based^  on  the  condition 

ftit  the  defendant  should  at  once  withdraw  his  special 

■pfcil,  but,  instead  of  doing  so,  he  went  on  with  the 

appeal,  and  caused  notice  to  m  served  upon  the  plaint- 

il,  aad  the  plaintiff  actually  appeared,  and  the  special 

\,  iffKil  would  have  come  on  tor  hearings  but  for  the 

,  acddeaCal  absence  of  the  defendant's  pleader  on  the 

4y  of  hearing — Hbld  that  the  defendant  had,  by  his 

ac^  put  an  end  to  the  adjustment  of  the  case 

himself  and  the  plaintiff. 


■ 


Jackson^  J. — In  this  case  it  seems  very 
era  that  the  Judge  was  in  error,  and  the 
Sadder  Ameen  was  right. 

The  solehnamah  or  adjustment    of    the 

C8te  between  these  parties  proceeded  entire- 

p  ^  on  the  understanding  and  the  considera- 

iHtt  that    the    defendant    was  at  once  to 

vitbdraw  bis  special    appeal.      Instead   of 

doing  that,  it  appears  that  he  went  on  with 

jAe  appeal,    that  he  caused  notice  to  be 

smed  upon  the  respondent,   that  the  re- 

[^ondent  actually    appeared,    and  that  the 

fecial  appeal  would  have    come    on    for 

tearing  but  for  the  accidental  absence  of 

llie  special  appellant's  pleader  on  the  day 

cf  bwing.    That  being  so,  it  appears  to 

Me  that  the  defendant  has,  by  his  own  act, 

tan  end  to  the  adjustment  of  the  case 
een  himself  and  the  plaintiff. 
The  Judge  observes  that  the  Sudder 
Ameen  recorded  a  ''  decree''  upon  the 
ioiduiamflli.  How  the  Judge  could  have 
.Udentood  the  Sudder  Ameen  to  have  re- 
tarded any  decree,  it  is  difficult  to  under- 
The  Sudder  Ameen  had  already 
Me  bis  decree  in  the  suit,  that  decree  had 
ken  affirmed  in  appeal,  and  it  was  at  that 
Itoneat  actq^Uy,  as  the  solehnamah  recites, 
bipedal  appeal  before  the  High  Court,  and 
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all  that  the  Sudder  Ameen  could  do  was  to 
record  the  petition  acknowledging  satisfaction 
of  the  claim  ;  and,  a&  the  satisfaction  was 
acknowledged  by  the  plaintiff  entirely  upon 
the  understanding  that  the  spefial  appeal 
was  to  be  withdrawn,  it  is  quite  clear  that 
the  petition  did  not  bind  the  plaintiff  when 
that  condition  was  not  fulfilled,  and  that  he 
is  now  entitled  to  revert  to  his  original 
statics,  and  to  execute  the  decrees  of  this 
Court  and  of  the  Lower  Courts  with  all 
costs  and  wassilat. 

The  decision  below,  therefore,  is  reversed 
with  costs. 

It  is  somewhat  remarkable  that  a  decision 
apparently  of  the  same  Judge  was  reversed 
by  this  Court  under  precisely  similar  cir- 
cumstances, and  is  reported  at  page  30  of 
V.  Weekly  Reporter,  Miscellaneous  Rulings. 

HobhousCy  J. — I  concur. 


The  27th  June  1867. 

Present : 

The  Hon'ble  L.  S.  Jackson,  Judge, 

Powers  of  High  Court — Sale  in  ezecntion— 
Enforcement  of— Reversal  of  ^Appeal, 

Petition  of  Moonshee  Oodiut  Zuman,  auc- 
t ion-pur  chaser  in  execution  of  decree  in 
the  Court  of  the  Second  Principal  Sudder 
Ameen  of  2^'Pergunnahs  (No,  2yj  of 
i866)y  praying  that  the  order  of  the  said 
Principal  Sudder  Ameen  refusing  to  con-- 
firm  the  sale  be  set  aside. 

The  High  Court  may,  on  sufficient  cause  being  shown, 
make  an  order,  upon  motion,  to  compel  a  Lower  Court 
to  make  absolute  a  sale  which  had  been  made  by  that 
Court,  but  which  the  Court  had  not  confirmed,  and 
thought  it  not  expedient  to  confirm. 

Where  the   I^wer  Court  allows  an  objection,  and 
makes  an  order  setting  aside  the  sale,  such  order, 
according  to  Section  357,  Act  VII 1.  of  1859,  is  final. 
« 

Ma.  Allan  makes  an  application  on  behalf 
of  Moonshee  Oodiut  Zuman,  the  purchaser 
at  a  sale  in  execution  of  a  decree,  to  set  aside 
an  order  of  the  Principal  Sudder  Ameen,  who 
entertained  objections  made  to  the  sale,  and 
thereon  set  aside  the  sale. 

The  facts  appear  to  be  these:  A  decree 
was  obtained  against  a  defendant,  Mahomed 
Nuseem.  He  has  since  died ;  and  in  execution 
of  that  decree  against  two  persons  described 
as  his  heirs,  certain  immoveable  property 
which  had  belonged  to  the  estate  of  the  defend- 
ant, and  which  is  now  in  the  hands  of  tKese 
persons,  was  attached  and  sold.  Immediately 
after  the  sale,  two  petitions  were  filed :  one 
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Baboos  Unnoda  Pershad  Banerjee  and  Kishen 
Succa  Mookerjte  for  Respondent. 

No  man,  acting  with  gdbd  faith,  and  believing  that 
he  has  a  ground  for  doing  so*  should  be  held  liable, 
because,  upon  his  application,  a  Magistrate  makes  an 
order  which,  it  afterwards  turns  out,  ought  not  to  have 
been  made. 

Thus,  where  certain  inhabitants  of  a  village,  which 
was  flooded,  applied  to  the  Magistrate  to  open  a  bund, 
and  let  out  the  water,  and  the  Magistrate  without  juris- 
diction made  an  order  that  the  bund  should  be  cut,  and 
the  bund  n^tis  cut  by  police-officers — Held  that  the 
applicants  were  not  liable  for  damages. 

Markby,  J. — This  was  a  suit  brought 
against  a  great  number  of  defendants,  inha- 
bitants of  the  village  Simuree,  by  the  plaint- 
iff, who  is  owner  of  the  village  Agrooya, 
to  recover  damages  for  the  opening  by  the 
defendants  of  a  bund  between  the  two 
villages,  whereby  the  water  was  let  out  on 
to  the  land  of  the  plaintiff,  and  his  crops 
damaged,  and  the  plaintiff  also  seeks  to 
establish  his  right  to  have  the  bund 
closed. 

The  Lower  Appellate  Court  has  found, 
after  veiy  carefully  weighing  the  evidence, 
that  th^  bund  is  an  ancient  one,  and  that  it 
has  always,  until  the  present  dispute  arose, 
existed  as  a  closed  bund,  without  the  open- 
ing now  complained  of,  except  when  the 
inhabitants  of  the  village  Simure'e  opened 
it  on  two  occasions,  once  in  1839,  and  again 
in  1863,  in  both  of  which  cases  criminal 
proceedings  were  successfully  taken  against 
the  parties  who  had  opened  the  bund. 
These  proceedings  are  not  used  by  the 
Lower  Appellate  Court  as  any  evidence  of 
the  existence  of  the  right,  but  to  show  that, 
on  the  only  two  occasions  that  the  bund 
had  been  opened,  it  has  been  resisted.  For 
this  purpose,  It  was  quite  proper  to  use 
them,  and  the  finding  on  this  point  in  favor 
of  the  plaintiff  must  be  confirmed. 

With  reference  to  the  defendants'  fourth 
ground  of  appeal,  perhaps  it  may  be  as 
well  to  mention  that  it  does  not  accord 
with  the  facts  of  the  case.  The  defendants 
contend  *'  that  the  obstruction  of  the  natural 
''  draiifage  of  the  surface-water  of  several 
**  villages  is  a  public  nuisance,  and  no  man 
**  can  acquire  a  prescriptive  right  to  commit 
"  a  public  nuisance."  But  it  is  not  found 
thftt  the  natural  drainage  of  several  villages 
is  obstructed  by  this  bund,  and,  therefore, 
the  legal  maxim  relied  on  does  not  apply. 


But,  with  regard  to  the  damages,  it  is  clear 
that  they  are  not  recoverable  from  these 
defendants.  As  inhabitants  of  the  village 
Simuree  which  was  flooded,  they  applied  to 
the  Magistrate  to  open  the  bund,  and  let 
out  the  waters.  The  Magistrate  (profess- 
ing to  act  under  Section  62  of  the  Code  of 
Criminal  Procedure)  made  an  order  that  the 
bund  should  be  cut,  and  after  some  delay 
this  was  done  by  certain  police-oficers. 
Whoever  may  be  liable  for  this  act,  it  is 
clearly, not  the  defendants.  It  is  said  that 
they  are  liable,  because  they  first  set  the 
Magistrate  in  motion.  But,  at  far  as  I  am 
aware,  it  has  never  been  heard  of  in  any 
country  that  a  man,  acting  with  good  faith, 
and  believing  that  he  has  a  ground  for  doing 
so,  should  be  held  liable,  because  he  makes 
an  application  to  a  Magistrate,  and  the 
Magistrate  makes  an  order  which,  it  turns 
out  afterwards,  ought  not  to  have  been  made. 
It  was  the  natural  and  proper  thing  Ux 
these  defendants,  when  this  disaster  came 
upon  them,  to  apply  to  the  Magistrate,  and 
they  are  not  responsible  for  any  error  in  the 
Magistrate's  proceedings  or  those  of  the 
police*  officers. 

The  plaintiff's  right,  therefore,  to  have 
the  opening  in  the  bund  closed  must  be, 
and  is  hereby,  declared,  but  the  claim  to 
damages  is  dismissed.  Each  party  will  pay 
their  own  costs  of  this  appeal. 


The  28lh  June  1867. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  C.  P. 
Hobhouse,  fudges. 

Section a7rActXXIIL  of  1861— Special  Appeal- 
Small  Cause  Courts— Execntion-proceedsiigii 

Case  No.  186  of  1867. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Tipperah,  doled  ike  ifl^ 
January  i86j. 

Anund  Chunder  Roy  and  others  (Judgment- 
debtors).  Appellants^ 

versus 

Sidhy  Gopal  Misser  (Decree^liolder), 
Respondent* 
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Bab(H>  Ot(H>l  Chunder  Mookerjee 
for  Appellants. 

Baboo  Mohinee  Mohun  Burdhun 
for  Respondent. 

Sedioa  37,  Act  XXUI.  of  1861,  bars  a  special  appeal 
is  execatioa->proceedings  arising  out  of  decisions  passed 
01  regular  appeal  in  suits  of  a  nature  cognizable  by 
Courts  of  Small  Causes. 

JacksoHj  y, — I  CONFESS  that,  although  I 
admire  the  ingenaity  which  has  distinguish- 
ed the  argument  .of  Baboo  Otool  Chunder 
Mookerjee  in  this  case,  I  have  no  doubt  at 
all  upon  the  point  which  has  been  discussed, 
hiss  point  which  we  had  already  considered 
and  decided  yesterday  in  the  appeal  No.  167. 
I  kave  given,  in  my  judgment  in  that  case, 
the  reasons  for  which  I  was  of  opinion  that 
Ik  provisions  of  Section  27,  Act  XXIII.  of 
1I61,  would  apply  to  bar  a  special  appeal  in 
oecuticm-proceedings  arising  out  of  a  suit 
viucfa  had  been  instituted  before  the  passing 
of  Aa  VIII.  of  1859,  Section  387  of  that 
Aa  notwithstanding.  In  the  case  before  us 
Unlay,  Baboo  Otool  Chunder  Mookerjee  has 
{ooe  somewhat  further  than  the  appellant's 
nked  in  the  case  of  yesterday,  and  he  con- 
tends thai  Section  37  does  not  apply  at  all 
to  cases  in  execution  of  decree.  He  founds 
his  contention  upon  the  use  of  the  word 
"'suit"  in  the  Section.  He  says  that  a 
ipectal  appeal  against  a  decision  passed  upon 
a  regular  appeal  in  any  suit  must  refer  to  a 
HMcial  appeal  against  the  appeal  upon  a 
decree  in  a  suit,  and  that  the  term  "  suit "  i^ 
^appropriate  as  applied  to  proceedings  in 
execution  after  decree.  But,  if  that  be  so, 
and  if  the  word  *'  suit"  is  to  be  applied  in  its 
ttrict  sense  of  a  suit  up  to  decree,  then  Sec- 
tiOD  27  can  have  no  meaning  at  all;  because, 
tt  the  suit  is  determined  by  Section  189, 
^>lien  the  decree  is  passed,  there  can  be  no 
inther  proceedings  in  it.  There  can  be  no 
appeal  in  it.  But,  if  we  are  to  abandon 
ttbde  verbal  distinctions,  and  to  proceed 
>pQQ  what  appears  to  be  the  intention  of  the 
ugislature,  i  think  we  must  conclude  that 
^  intended  to  allow  no  special  appeal 
w  any  decision  or  order  passed  on  regular 
appeal  in  any  suit  of  a  nature  cognizable  by 
Cnns  of  Small  Causes,  where  the  value  is 
Wwr  500  rupees,  the  words  "regular 
appeal  in  any  suit"  meaning  the  first  or 
ttaenl  appeal,  as  explained  in  the  judgment 
^ihe  FuU^fiench  in  the  collection  of  Full 
mch  Rottsga  at  page  83.    And,  moreover, 


even  if  the  precise  terms  of  Section  27  did 
not  themselves  bar  this  special  appeal,  I 
think  it  is  further  evident  that  the  special 
appeal  is  excluded  upon  the  very  considera- 
tions which  led  the  Full  Bench,  m  the  case 
to  which  I  have  ji^t  referred,  to  hold  that  a 
special  appeal  was  allowable  in  cases  of  exe- 
cution of  decree.  The  Court  there  held 
that  a  regular  appeal  means  general  appeal — 
an  appeal  upon  questions  of  fact  as  well  as 
of  law,  as  opposed  to  a  special  appeal,  which 
can  only  be  upon  a  question  of  law.  They, 
therefore,  held  that,  in  like  manner  as  a 
special  appeal  would  lie  against  decisions  in 
regular  appeal  upon  the  suit  itself,  so  it 
would  also  lie  against  a  decision  on  regular 
appeal  upon  orders  after  decree.  If,  there* 
fore,  the  analogy  of  special  appeals  in  execu- 
tion-proceedings follows  that  of  special 
appeals  in  regular  suits,  and  when  the  law 
itself  does  not,  by  any  express  terms,  create  a 
right  of  special  appeal  in  execution-proceed- 
ings, then  I  think  it  is  quite  clear  that,  when 
in  certain  specified  classes  of  cases  the  law 
takes  away  the  right  of  special  appeal  in 
regard  to  the  suit  (that  is,  on  the  decree  itself 
in  the  cause),  for  the  same  reasons  the  special 
appeal  is  taken  away  in  execution-proceed- 
ings. 

I  have  no  doubt,  therefore,  upon  this  case. 
I  think  in  this  case,  as  in  the  case  of  yester- 
day, the  special  appeal  must,  on  the  pre- 
liminary objection,  be  dismissed  with 
costs. 

Hohhouse^  J. — I  concur. 

As  I  understand  the  matter,  it  rests  thus : 
It  has  been  ruled  that,  generally  speaking, 
there  is  a  special  appeal  from  an  order  passed 
in  regular  appeal  in  execution  of  decree. 
Then,  this  particular  Section  t^j  says  that,  in 
particular  cases,  in  particular  exceptional 
cases,  a  special  appeal  allowed  in  other  cases 
shall  not  lie.  Then,  what  is  an  exceptional 
case?  It  is  a  case  in  which  the  suit^was  of 
a  nature  cognizable  in  a  Court  of  Small 
Causes,  and  being  so  was  originally  less  than 
500  rupees  in  value.  That  being  so,  this 
particular  Section  seems  to  me  to  apply  to 
this  particular  case,  and  no  special  appeal 
will  lie. 
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The  aSth  June  1867. 

Pr^eni : 

The*Hon'ble  X».  S.  Jackson  and 
C.  P.  Hobhouse,  Judges, 

Execution— Appeal— Section  iz,  Act  XXI 11/ of 
1861— Section  230,  Act  VIII.  of  1859— Decree 
of  Appellate  Court 

Cases  Nos.  187,  188,  and  195  of  1867. 

Miscellaneous  Appeals  from  an  order  passed 
hy  the  Judge  of  Dacca,  dated  the  26th 
February  iSSy,  affirming  an  order  pass- 
ed by  the  Principal  Sudder  Ameen  of 
that  District,  dated  the  t^th  January 
1867. 

m 

Huree  Kishore  Roy  and  others  (Judgment- 
debtors),  Appellants, 

versus 

Kalee  Kishore  Sein  and  others  (Decree- 
holders),  Respondents, 

'    Baboos  Mohinee  Mohun  Roy  and  Greesh 
Chunder  Ghose  for  Appellants. 

Baboos  Hem  Chunder  Banerjee,  Gopal 
Lai  Miller,  and  Sreenath  Banerjee  for 
Respondents. 

The  first  Court  gave  a  decree  to  the  plaintiff  for  pos- 
session of  land  against  A,  the  original  defendant  in  the 
suit,  but  exempted  land  in  the  possession  of  B,  an  inter* 
venor,  whom  the  Court  had  made  a  co-defendant.  The 
Appellate  Court  reversed  so  much  of  that  decree  as  ad- 
judicatetf  upon  the  claim  as  between  the  plaintiff  and  B, 
and  confined  its  decree  for  possession  against  A^  but 
awarded  costs  against  B,  Held  that  B  continued  to 
be  a  defendant  in  the  suit,  and  had  a  right  of  appeal 
under  Section  ii,  Act  XXIII.  of  1861,  and  that  he  was 
not  bound  to  come  in  under  Section  230,  Act  VIII.  of 
1S59. 


Distinction  pointed  out  between  a  decree  of  an  Appel- 
late Court  simply  reversing  the  decree  of  the  Lower 
Court,  and  a  decree  which,  reversing  that  decree,  goes 
on  to  record  judgment  for  the  other  party. 

Jackson,  J,— I  THINK  the  decision  of  the 
Judge  must  be  reversed. 

This  case  has  been  in  various  shapes  be- 
fore the  Court  on  at  least  two  occasions.  It 
appears  that  Obhoy  Churn  Doss  and  others 
brought  one  of  several  suits  against  certain 
Barorys,  defendants,  claiming  a  proprietary 
right  over  certain  lands,  and  seeking  to  set 
aside  an  alleged  talookdaree  tenure  held  by 
these  Barorys.  There  were  several  persons 
jointly  interested  in  this  suit  against  the 
Barorys,  but,  instead  of  preferring  jointly  a 
single  suit,  each  co-sharer  instituted  a  sepa- 
rate suit  in  respect  of  his  own  share.  In  a 
suit  filed  by  Obhoy  Chum  Doss,  Huree 
Kishore  Roy  and  others,  being  themselves 
plaintiffs  in  one  of  the  other  suits,  intervened, 
alleging  that  Obhoy  Churn  Doss  in  his  suit 
sought  to  recover  lands  which  were  really 
in  the  possession  of  and  belonged  to  Huree 
Kishore   Roy*  himself.     Upon  this,  Huree 

Kishore  Roy  was  made 
j«f  ™pn7»^!^KLw    a  co-defendant  in  the 

judgment  tiureeKisnore  .  ^    ^      r^  r 

Roy  is  spoken  of,  the  ex-      SUlt,  and  the  Coutt  of 

pression  includes  those    first  instance,  going  into 

his^'su-r  ""P***"^*^'  ^"    the  case  upon  its  merits, 

gave  the  plaintiff  a  de- 
cree as  against  the  BarOrys,  defendants,  for 
the  lands  sued  for,  with  the  exception  of 
certain  specified  churs,  which  it  found  not 
to  be  in  the  hands  of  the  Barorys,  and 
to  which  it  declared  Huree  Kishore  Roy 
to  have  a  better  title.  That  decision, 
being  carried  in  appeal  before  the  Zillah 
Judge,  was  Confirmed  by  him.  It  was  then 
brought  in  special  appeal  to  this  Court,  and 
this  Court,  observing  that  the  Court  below 
ought  to  have  confined  itself  to  investigating 
the  differences  between  the  plaintiff  and  the 
original  defendant,  and  ought  not  to  have  en- 
quired into  any  question  of  title  as  between 
the  plaintiff  and  the  co-defendant  Huree 
Kishore  Roy,  remanded  the  suit  in  order 
that  it  might  be  disposed  of  upon  that 
principle.  Thereupon  the  Judge  reversed 
the  decision  of  the  first  Court  as  relating 
to  Huree  Kishore  Roy,  and  as  to  the  Barorys 
confirmed  it. 

It  appears  that  the  plaintiff  Obhoy  Chum 
Doss  has  now  applied  to  execute  this 
decree  against  all  the  defendants  jointly,  and 
upon  the  objection  of  Huree  Kishore,  who 
apparently  contended  that  the  decree  gave 
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nothing  against  him  except  costs,  the  Judge 
observes:  "I    cannot   alter    the    terms    of 
"the  decree  in    execution.     The   order  is 
''plain,  and  cannot  be  construed  two  ways, 
"that  the  decree-holder  take  possession  of 
"the  land  sued  for."    Then  he  says:  "If 
the  appellant  finds  himself  injured,  he  can 
seek  out  his    remedy."      (I    should    have 
tinnght  that  the  appellant's  remedy  lay  in 
his  appeal,  and  that  the  Judge  was  bound  to 
t/T  that  appeal,  and   to  give  the  appellant 
)k  remedy  there  and  then.)    Consequently 
the  appellant,  failing  before  the  Judge,  has 
appealed  here  specially.     The  objections  be- 
fore the  Judge  and  on  special  appeal,  I  take 
it,  are  both  preferred  under  Section  ii,  Aft 
XXlU.of  1861. 

Baboo  Gopal  Lall  Mitter,  who  appears  for 
the  respondent,  contends  that  the  appellant 
is  00c  entiiled  to  be  heard  under  that  Section ; 
that  he  is  not  really,  but  (under  the  opera- 
tioo  of  this  Court's  decision  in  special  appeal) 
'only  formally,  a  defendant  in  the  case,  and 
that  consequently,  if  he  is  dispossessed  of 
any  land  in  execution  of  this  decree,  he 
comes  within  the  description,  as  given  in 
Section  230  of  the  Cede  of  Civil  Pro- 
cedare,  of  a  person  other  than  the  defendant ; 
that  consequently  he  was  bound  to  appeal 
onder  that  Section  and  under  the  procedure 
applicable  to  that  Section. 

I  think  this  distinction  is  unfounded.  This 
Court,  although  it  held  that  no  question  of 
title  ought  to  have  been  investigated  as  be- 
tween the  plaintiff  and  the  co-defendant,  yet 
did  not  set  aside  the  order  of  the  Court 
which  had  made  Huree  Kishore  Roy  a 
defeQdan^  Huree  Kishore  Roy  continued, 
and  is  still  in  this  suit  a  defendant  on  the 
record.  He  is  so  for  the  purpose  of  being 
fiable  to  the  plaintiff  for  the  costs  which 
have  been  awarded  against  him,  and  also  for 
te  purpose  of  protecting  his  interests  against 
anything  which  may  be  improperly  done 
onder  the  decree. 


Then  the  question  is,  has  he  anything  to 
cottplain  of  in  the  Judge's  order  before  us  f 
I  think  he  manifestly  has.  He  contends  that 
ihe  decree-holder  seeks  to  dispossess  him 
■■der  cover  of  this  decree  from  the  lands  in 
hb  possession,  and  which  the  decree-holder 
ionght  to  obtain  from  him  by  means  of  a 
M  ostensibly  against  the  Barorys.  I  think 
k'very  plain  that  the  petition  of  the  decree- 
ktder  bad  that  very  object  in  view,  for  it 
Ml  cot  th»  names  of  all  the  defendants;  it 
iifa  genemllr  for  possession   of  the  land 


decreed ;  it  asks  for  costs ;  it  asks  for  attach- 
ment of  the  property  and  arrest  of  the  per- 
son of  all  the  defendants,  and  distinguishes 
in  no  way  between  one  defendant  and  the 
other.  And,  if  we  may  judge  *from  the 
terms  of  the  Judge's  order,  the  defendant 
has  not  only  applied  for  possession  of  the 
land  in  the  second  defendant's  hands,  but 
hae  also  persuaded  the  Judge  that  the  effect 
of  the  final  decree  given  was  to  entitle  him 
to  possession  of  that  land,  because  the  Judge 
says  that  the  decree  gives  the  decree-holder 
possession  of  the  land  sued  for.  Now,  mani- 
festly as  against  the  Barorys,  the  decree  did 
not  give  possession  of  the  land  sued  for, 
because  certain  lands  were  expressly  ex- 
cepted. 

Then  there  has  been,  I  should  think,  a  con- 
tention before  the  Judge — a  contention  which 
has  proved  successful — that  the  plaintiff  is 
also  entitled  to  recover  possession  of  the 
lands  which   were  in  the  hands  of  Huree 
Kishore  Roy,  inasmuch  as  the  decree  of  the 
Court  of  first  instance,  which  declared  the 
latter  to  be  entided  to  these  lands,  has  been 
set  aside.    If  that  be  so,  as  I  have  very 
little  doubt  it  is,  the  Judge  has  plainly  lost 
sight  of  the  distinction  between  a  decree  of 
the  Appellate    Court  simply  reversing  the 
decree  of  the  Court  below,  and  a  decree 
which,  reversing  that  decision,  goes  on  to 
record  judgment  for  the  other  party.     There 
is  all  the  difference  in  the  world   between 
these  proceedings.     An  Appellate  Court  may, 
for  various  reasons,  think  it  proper  to  set 
aside  the  decision  which  has  been  passed 
'  by  a  Court  of  first  instance  on  the  ground 
i  of  want  of  jurisdiction,   on  the  ground    of 
issues  not  properly  raised,  or  for  other  rea- 
sons.    But,  then,  the  effect  of  that  simply 
'  is  to  leave  the  parties  as  if  no  decree  what- 
'  ever  had  been  passed.     It  is  quite  another 
'  thing  when  a  Court  holds  that  the  title  of 

A ,  and  not  the  title  of  B,  must  prevail,  and, 
therefore,  gives  judgment  for  A  instead  of 

B,  In  that  case,  of  course,  possession  must  be 
I  given  to  the  ona  party  whose  title  has  been 
I  held  the  preferable.    In  the  case  before  us, 

manifestly   there   was  nothing  of  the  sort. 

'  The  Court,  so  far  from  ordering  possession 
to  the  plaintiff,  declared  that  the  question 
between  him  and  the  party,  who  was  in  pos- 

'  session  of  the  land,  ought  never  to  have  been 


gone  mto. 


I  think,  therefore,  that  the  decision  of  the 
Judge  must  be  set  aside,  and  that  he  must 
be  directed  to  execute  the  decree  in  precise 
conformity  with  the  decision  of  the  Court, 
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that  is  to  ^ay,  that  the  Barorys  are  to  be 
dispossessed  of  the  lands  which  were  in  their 
possession,  and  in  respect  of  which  they  have 
been  held  to  have  no  good  title ;  and  that,  in 
respect  of^he  lands  in  the  hands  of  Huree 
Kishore  Roy,  there  can  be  no  execution,  and 
the  plaintiff,  if  he  seeks  to  recover  those 
lands,  must  bring  a  separate  suit  for  the 
purpose.  And  I  think  the  appellant  is  en- 
titled to  his  costs. 

Hobhouse,  J. — I  concur  eniirely. 


The  28th  June  1867. 
Present : 

The  Hon'ble  L.  S.  Jackson,  Judge, 

Money-decree  (Rig^hts  of  holder  of). 

Case  No.  140  of  1867. 

Application  for  revietv  of  judgment  passed 
by  the  Monble  Justices  L,  S.  Jackson 
and  W,  Markby  on  the  2jth  February 
J  86  J  J  in  Special  Appeal  No,  2i*jo  of 
1866* 

Monohur  Doss  and  another,  Defendants 
(Respondents),  Petitioners, 

versus 

Kalee  Dhun  Dobey,  Plaintiff  (Appellant), 
Opposite  Party, 

Baboo  Romanath  Bose  for  Petitioners. 

Baboos  Sreenath  Doss  and  Kalee  Kishen  Sein 
for  Opposite  Party. 

The  holder  of  a  simple  money-decree  does  not  acquire 
a  lien  on  the  property  of  his  judgment-debtor. 

This  case  was  set  down  before  my  brother 
Markby  and  myself,  but  my  learned  col- 
league being  prevented  by  indisposition  from 
sitting  here  to-day,  and  the  case  appearing 
to  me  to  be  one  of  a  nature  which  would 
not  need  prolonged  argument,  I  have  thought 
fit  to  take  it  up,  and  dispose  of  it  myself 
singly. 

The  review  is  applied  for  on  the  strength 
of  two  t:ases,  one  to  be  found  at  page  1004 
of  the  Sudder  Dewanny  Reports  for  1859, 
and  the  other  at  page  45,  IV.  Weekly  Re- 
porter, Civil  Rulings.  It  appears  to  me 
that  in  neither  of  these  cases  is  it  laid  down 
as  a  rule  of  law  that,  under  circumstances 


like  those  of  the  present  case,  does  a  party 
obtaining  a  money-decree  acquire  a  lien  on 
the  property  of  his  judgment-debtor.  The 
case  from  the  IV.  Weekly  Reporter,  on  T?hicb 
the  vakeel  for  the  petitioner  lays  special 
stress,  is  manifestly  a  case  which  was  decid- 
ed, not  upon  a  general  rule  of  law,  but 
with  reference  to  the  facts  and  merits  of 
that  case.  It  is  not,  therefore,  a  case  which  can 
be  used  as  authority  in  the  case  before  us. 

Upon  the  merits  of  the  case,  I  see  no 
reason  to  suppose  that  we  should  be  inclined 
to  change  our  view,  and  upon  the  general 
rule  of  law  it  has  not  been  shown  that  our 
decision  was  erroneous. 

I.  therefore,  reject  the  application  with 
costs. 


See  Vol.  7,  p.  206. 


The  29th  June  1867. 

Present: 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  L.  S.  Jackson, 
Judge. 

Hindoo  Law  of  Inheritance  (appticmble  to  the 
Jains)— Joint  undivided  fami^— Partitioii— 
Co-parcenership— Survivorship. 

Case  No.  309  of  !865. 

Regular  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Shaha* 
bad,  dated  the  igth  of  August  186 j. 

Lalla  Mohabeer  Pershad  and  others  (Defend- 
ants), Appellants, 

versus 

Mussamut  Kundun  Koowar  (PlaintiflF), 
Respondent. 

Baboos  Divarkanath  Milter,  Anodapershad 
Banerjee,  Tarucknath  Sein,  and  Onookool 
Chunder  Mookerjee  for  Appellants. 

Messrs.  W,  E.  Peacock  and  G.  M,  Tagore^ 
and  Baboos  Juggodanund  Mookerjee^ 
Kali  Mohun  Doss,  and  Nil  Monee  S^im 
for  Respondent. 

The  Jains  are  firovemed  by  the  Hindoo  Ijiw  of  |». 
heritance  applicable  in  that  part  of  the  country  in 
which  the  property  is  situate. 

An  actual  partition  by  metes  and  bounds  is  oot 
necessary  to  render  a  division  of  undivided  property 
complete. 

According:  to  Hindoo  Law,  there  is  a  co-parcenership 
between  the  different  members  of  a  united  famSyy  and 
survivorship  follows  upon  it. 

Peacock,  C.  J. — This  is  a  suit  brought  by 
Mussamut  Kundun  Koowar  as  widow  and 
heiress  of  Lalla  Moneerut  Doss  for  a  de- 
claration  of  right  and  inheritance,  and  for 
the  recovery  of  possession  of  sertain  pio- 
perty  according  to  the  shares  specified  in 
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tkiamamaB*,  dated  the  30th  October  1857, 
Mid  also  of  a  share  in  Moiizah  Shahapore' 
Pmtee  Shahapore. 

1^  property  is  situate  in  a  district  subject 
to  the  Mitakshara  Law  of  Inheritance,  but 
the  family  are  Jains. 
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i*.VJ'i»^^^*^^®^  ^^  *®  appellants  that  the 
flttiiti^  as  widow  of  Moneerut  Doss,  is  not 
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entitled  to  succeed  to  his  share,  as  at  the 
time  of  his  death  he  was  joint  in  estate  with 
his  cousins,  and  that  tfie  lands  were  situate 
in  a  district  in  which  the  Mitakshara  Law 
prevails.  • 

On  the  other  hand,  it  was  contended, 
firsiy  that  the  family  were  Jains,  and  therefore 
not  subject  to  the  Mitakshara ;  and,  secondly, 
that  the  plaintiff's  husband  was  not  joint  in 
estate,  and  that,  consequently,  even  accord- 
ing to  the  Mitakshara  Law,  the  plaintiff  was 
entitled  to  succeed  in  her  suit. 

Several  issues  were  laid  dowuMn  the 
cause,  the  most  important  of  which  were 
the  ist,  2nd,  3rd,  4th,  and  5lh,  which  raised 
the  two  points  above  mentioned. 

The  case  was  tried  before  the  Prin- 
cipal Sudder  Ameen,  who,  upon  the  author- 
ity of  a  Bywasta  given  in  1863  by  the  Pun-« 
dit  of  the  High  Court  in  another  case, 
held  that  the  f>laintiff  was  entitled  to 
inherit  her  husband's  share  whether  the 
property  were  joint  or  separate,  and,  secondly^ 
that  the  plaintiff's  husband^  as  regards  the 
property  in  question,  was  separate.  He  con- 
sequently gave  a  decree  in  favor  of  the  plaint- 
iff. From  this  decree  some  of  the  defend- 
ants have  appealed. 

The  Bywasta  relied  on  was  given  by  the 
Pundit  of  the  late  Sudder  Court.  The 
Pundit  on  that  occasion  referred  to  Gautama 
Sanhita,  and  certain  books  said  to  be  of  au*^ 
thority  among  the  Jains ;  but  the  books  were 
referred  to  generally,  and  no  reference  was 
made  to  any  particular  passage. 

The  authority  of  Gautama  is  quoted  1q 
the  Mitakshara,  Chapter  2,  Section  L,  Verse 
8,  and  of  itself  is  no  sufficient  authority  in 
support  of  the  doctrine  for  which  it  is  cited; 
for  the  author  of  the  Mitakshara,  after  quot- 
ing the  authority  of  Gautama  in  the  Verse 
above  cited,  shows  in  a  subsequent  Verse  19 
(30)  that  the  widow  does  not  take  when  thtf 
husband  is  unseparated.  The  passage  in 
Verse  8  is :  "  Let  kinsmen  allied  by  funeral 
"  oblation,  by  family  name,  and  by  descent 
"from  the  same  patriarch,  share  the  herit- 
"  age ;  or  the  widow  of  a  childless  matty  if 
"  she  seek  to  raise  up  offspring  to 
"  himr 


The  Verse  19  says:  "But  the  text  of 
"Vasishta,  *An  appointment  shall  not  be 
"  through  covetousness,'  must  be  thus  inter- 
"  preted :  *  If  the  husband  die,  either  un- 
"  separated  from  his  co-parceners  or  re-united 
"  with  them,  she  has  not  a  right  to  the  sue- 
'<  cession;  and>  therefore,  an  appointment  to 
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"  raise  up  issue  must  not  be  accepted  for  the 
''sake  of  securing  the  succession  to  her 
"  offspring/  "  , 

In  Versj  30  the  conclusion  is  arrived  at 
from  the  arguments  in  the  previous  Sectioiis, 
and  it  is  there  said:  ''Therefore  the  right 
''interpretation  is  this:  When  a  man,  who 
"was  separated  from  his  co-heirs  and  not 
"re-united  with  them,  dies  leaving  no  male 
"  issue,  his  widow  (if  chaste)  takes  the  estate 
f  in  the  first  instance/' 

The  appellahts'  vakeel,  Baboo  Anoda- 
pershad  Banerjee,  in  the  course  of  the  argu- 
ment, pointed  out  that  the  Pundit,  in  quoting 
from  Gautama,  had  omitted  a  very  important 
passage,  ws.,  "  if  she  seek  to  raise  up  off- 
spring to  him/' 

But  for  the  character  which  the  Pundit 
bore,  I  should  have  been  induced  by  the 
argument  to  think  that  the  passage  had  been 
wilfully  omitted,  and  that  the  Bywasta  was 
a  dishonest  one  ;  but  the  Pundit  bore  a  high 
character,  and  it  has  been  shown  very  clearly 
that  the  words  omitted  do  not,  in  reality, 
affect  the  question  ;  for  it  is  clearly  shown 
In  other  verses  of  the  same  Chapter  and  Sec- 
tion, viz,y  Verses  2,  15,  and  18,  that  the  right 
to  inherit  is  not  conditional  upon  the  widow's 
seeking  to  raise  up  offspring  to  her  husband, 
and  that  an  authority  to  raise  up  issue  is 
expressly  condemned  by  Menu.  The  words 
omitted  by  the  Pundit  have  reference  to  a 
time  when  the  widow  was  allowed  to  raise  up 
offspring  to  her  husband.  It  is  thus  explain- 
ed in  Chapter  2,  Section  i.  Verse  16,  that  the 
widow  takes  the  husband's  estate,  and  that, 
as  an  instruction  to  her  in  regard  to  her  duty, 
"she  may  either  remain  chaste  or  seek  to 
"  obtain  progeny/' 

This,  however,  does  not  affect  the  general 
rule  laid  down  in  Verse  30 — that  the  widow 
cannot  inherit,  whether  she  remain  chaste 
or  not,  unless  the  husband  is  separated. 

The  real  error  in  the  Bywasta  was  in  not 
drawing  a  distinction  between  cases  in  which 
the  husband  is  unseparated.  The  omission 
of  the  words  referred  to  was  not  important, 
though  it  would  have  been  much  more 
correct  if  the  Pundit  had  cited  the  text  at 
large,  and  given  his  reasons  for  thinking  that 
the  words,  "  if  she  seek  to  raise  up  offspring 
to  him,"  were  not  important  at  the  present 
time. 

The  learned  Counsel  for  the  pWntiff, 
reapoodent,  have  not  been  able  to  refer  us  to 
ai^  authority  in  support  of  their  argument— 
that,  amongst  the  Jains,  a  widow  is  entitled 


to  inherit,  whether  the  husband  is  separated 
or  not. 

The  learned  Counsel,  Mr.Tagore,  made  use 
of  an  ingenious  argument  to  show  that  there 
was  a  wide  distinction  between  the  Jains 
and  the  orthodox  Hindoos,  amongst  whom 
the  right  of  inheritance  is  governed  by  the 
Mitakshara.  He  quoted  a  passage  from 
Strange's  Hindoo  Law,  page  228,  to  show 
that,  as  regards  the  five  great  sacraments* 
the  religious  duty  of  undivided  brethren  is 
single,  2.  e,,  performed  by  an  act  in  which 
all  join ;  and  he  contended  that,  as  amongst 
the  Jains  there  was  no  shrad,  and  as,  accord- 
ing to  the  Mitakshara  Law,  the  surviving 
parceners  in  a  joint  Hindoo  family  offer  the 
funeral  cake,  and  the  widow  can  do  so  only 
when  her  husband  is  separate,  the  Law  of 
Inheritance,  as  laid  down  in  the  Mitakshara, 
is  founded  upon  a  principle  which  does  not 
apply  to  the  Jains,  and  could  not  be  consi- 
dered as  binding  upon  them. 

But  this  argument,  if  carried  out  to  its 
full  extent,  would  show  that  the  Jains  are 
not  governed  by  the  Law  of  Inheritance  as 
laid  down  either  in  the  Mitakshara  or  in  the 
Dyabhaga,  and  then  there  would  be  nothing 
to  show  that  the  widow  inherits  at  all  whe- 
ther the  husband  were  joint  or  separate. 
No  evidence  was  given  to  show  wKat,  accord- 
ing to  the  usage  amongst  the  Jains,  are  the 
rights  of  a  widow  as  regards  inheritance. 

In  the  late  case,  to  which  we  were  referred, 
of  the  Rajah  of  Shivagunga,  9  Moore's 
Indian  Appeals,  page  539,  the  right  of  sur- 
viving co-parceners  of  a  joint  Hindoo  family 
under  the  Mitakshara  was  stated  to  depend 
upon  survivorship,  and  not  upon  inheritance 
— in  other  words,  that  the  interest  of  a  hus- 
band, when  joint,  survives  to  the  co-sharers 
in  preference  to  the  widow's  right  of  inherit- 
ance. 

• 

In  the  absence  of  evidence  to  prove  that 
the  rules  of  inheritance  of  the  Jains  are  not 
the  same  as  those  of  the  orthodox  Hindoos, 
we  cannot  say  that  the  Jains  are  not 
governed  by  the  Hindoo  Law  of  Inheritance 
applicable  in  that  part  of  the  country  in 
which  the  property  is  situate,  viz,,  the 
Dyabhaga  in  Lower  Bengal  generally,  the 
Mitakshara  in  the  Mitakshara  Districts,  and 
the  Mithila  in  the  Mithila  country. 

If  the  members  of  a  particular  sect  of 
Hindoos  claim  to  be  governed  by  a  particu* 
lar  law,  and  not  by  the  ordinary  Jlindoo  Law 
applicable  to  the  district  genendly,  we  think 
it  is  for  them  to  prove  clearly  as  a  matter  of 
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fact  bj  Puodite,  or  other  persons  acquainted 
vith  their  asages,  by  what  other  rules  their 
lights  of  inheritance  are  regulated.  It  was 
for  the  respondent  in  this  case,  as  it  was  in 
the  Shivagunga  case,  to  show  (if  her  case 
depended  upon  it)  that  the  property  did  not 
descend  according  to  the  usual  course  of 
Hindoo  Law  prevailing  in  the  district.  {See 
9  Moore's  Indian  Appeals  608.) 

The  respondent  asked  us  to  summon  the 
Pandit  who  gave  the  Bywasta,  and  we  did 
10;  but  he  was  not  in  a  state  of  health  to 
be  able  to  give  evidence,  and  x\o  application 
was  made  to  allow  her  to  examine  other 
Pondits  or  other  persons  acquainted  with 
the  usages  of  the  Jains.  She  ought  to  have 
called  them,  il  she  intended  to  do  so,  in  the 
Lover  Court.  Not  having  done  so,  and  not 
bariog  applied  to  us  to  be  allowed  to  do  so 
aov,  or  shown  us  that  she  could,  if  allowed 
to  do  so,  give  material  additional  evidence 
iqK»  the  subject,  we  must  asf  ume  that  she 
is  onable  to  prove  as  a  fact  that  the  Jains 
lie  governed,  as  regards  inheritance,  by  rules 
different  from  those  of  other  Hindoos.  We 
aost,  therefore,  hold  that  the  plaintiff  in  this 

:  case  is  bound  by  the  rules  of  the  Mitak- 

\  lhara. 

The  Bywasta  produced  in  evidence  was 
VOL  aaed  open  in  the  case  in  which  it  was 
:  given.  It  is  very  unsatisfactory,  and  it  is 
BOt  shown  that  the  Pundit  who  gave  it  had 
lay  peculiar  knowledge  of  the  usages  of  the 
Jaiaa  in  respect  of  inheritance,  or  that  they 
were  not  governed  by  the  general  law  which 
is  binding  upon  other  Hindoos.  He  does  not 
iitc  why  he  considers  the  rule  laid  down  in 
gneral  terms  by  Gautama  as  to  a  widow's 
light  of  inheritance  to  be  applicable  to  the 
Jains  whether  the  husband  was  separate  or 
Mt,  notwithstanding  it  has  been  shown  by 
Vciae  30,  Chapter  a,  Section  I.,  of  the  Mitak- 
shan,  that  it  is  applicable  only  when  the 
li«band  was  separate  in  estate. 

We  are  of  opinion  that  the  Bywasta  does 
not  contain  a  correct  exposition  of  the  law, 
nd  that  it  cannot  be  acted  upon  as  an 
indkority,  and  that,  in  that  part  of  the  country 
kwhich  the  Mitakshara  prevails,  the  Jains, 
fte  other  Hindoos,  are  bound  by  that  read- 
ing of  the  law. 

We  do  not,  therefore,  concur  with  the 
Principal  Sudder  Ameen  so  far  as  his  deci- 
ikm  relates  to  the  3rd  issue. 

The  question,  then,  arises  whether  the 
hnilj  was  undivided  or  divided  in  estate 
hfes^t  ot  the  property  which  is  the  sub- 


ject of  this  action.  It  is  unnecessary  to 
refer  particularly  to  the  cases  which  have 
been  cited  in  support  ^f  the  doctrine  that  a 
division  of  undivided  property  is  not  com- 
plete until  there  has  been  an  actuari  partition 
by  metes  and  bounds. 

The  question  has  been  very  recently  con- 
sidered and  decided  by  the  Privy  Council  in 
an  appeal  from  Madras,  Appoovler  vs. 
Ramasubba  Aiyan  and  others.  The  judg- 
ment was  pronounced  on  the  1 7th  of  Novem- 
ber 1866,  though,  I  believe,  the  case  has  not 
yet  been  published  in  any  of  the  regular 
reports.* 

That  case  appears  to  be  so  very  similar 
to  the  present  that  I  cannot  do  better  than 
read  the  following  extract  from  that  judg- 
ment : — 

The  Lords  of  the  Judicial  Committee  of  the 
Privy  Council  say :  ''  The  present  appeal  is 
*' founded  upon  an  allegation  that  certain 
"property,  shares  in  which  are  claimed  by 
"the  appellant,  continues  the  undivided 
^  property  of  the  family  of  which  the  appeU 
"  lant  was  a  member,  and  which  was  origi* 
''nally  an  undivided  family.  The  founda- 
"  tion  of  the  defence  to  the  appellant's  claim 
"  is  an  instrument  whiqh  we  will  call,  for 
"the  present  purpose,  a  deed  of  division* 
"dated  aznd  of  Mar^h  1834. 

"Certain  principles,  or  alleged  rules  of 
law,  have  been  strongly  contended  for  by 
the  appellant.  One  of  them  is,  that  if 
there  be  a  deed  of  division  between  the 
members  of  an  undivided  family,  which 
speaks  of  a  division  having  been  agreed 
upon,  to  be  thereafter  made,  of  the  pro- 
perty of  that  family,  that  deed  is  ineffec- 
tual to  convert  the  undivided  property 
into  divided  property  until  it  has  been 
completed  by  an  actual  partition  by  metes 
and  bounds. 

"Their  Lordships  do  not  find  that  any 
such  doctrine  has  been  established;  and 
the  argument  appears  to  their  Lordsliips  to 
proceed  upon  error  in  confounding  the 
division  of  title  with  the  division  of  the 
subject  to  Yihxoh  the  title  is  applied. 

"According  to  the  true  notion  of  aa  un- 
divided family  in  Hindoo  Law,  no  indivi- 
d^sil  member  of  that  family,  whilst  it  rch 
mains  undivided,  can  predicate  of  the  jdilt 
and  undivided  property,  that  he,  that  par- 
ticular member,  has  a  certain  definite  eiware. 
No  individual   member  of  an  nndlvMUd 
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"  family  could  go  to  the  place  of  the  receipt 
''  of  rent,  and  claim  to  take  from  the  Collect- 
"or  or  bailiff  of  the  rents  a  certain  definite 
*'  share.  The  proceeds  of  undivided  proper- 
'*  ty  must*  be  brought,  according  to  the 
''theory  of  an  undivided  family,  to  the 
'/common  chest  or  purse,  and  then  dealt 
''  with  according  to  the  modes  of  enjoyment 
''of  the  members  of  an  undivided  family. 
^'  But  when  the  members  of  an  undivided 
"family  agree  among  themselves  with  re- 
"gard  to  particular  property,  that  it  shall 
"thenceforth  be  the  subject  of  ownership 
"  in  certain  defined  shares,  then  the  character 
**  of  undivided  property  and  joint  enjoyment 
Ms  taken  away  from  the  subject  matter  so 
"agreed  to  be  dealt  with;  and  in  the  estate 
"each  member  has  thenceforth  a  definite 
"and  certain  share,  which  he  may  claim  a 
^*  right  to  receive  and  to  enjoy  in  severalty, 
"although  the  property  itself  has  not  been 
** actually  severed  and  divided. 

"  With  reference  to  the  cases  in  the  infe- 
"  rior  Courts  which  have  been  relied  upon 
^'by  the  appellant,  we  believe,  upon  an 
"examination  of  them,  that  there  is  not 
"  to  be  found  in  any,  clearly  and  afl5rma- 
"tively,  the  doctrine  contended  for  with 
'♦  reference  to  an  agreement  for  the  conver- 
"  sion  of  joint  ownership  into  separate  owner- 
"ship,  namely,  that  such  ag*reement  is  of 
"no  effect  to  convert  an  undivided  family 
"into  a  divided  family  without  an  actual 
"  partition. 
,  "In  the  last  case  cited  and  relied  upon 
"by  the  appellant,  decided  in  the  month 
"of  February  1865  in  the  High  Court  at 
"  Madras,  the  Court  refuses  to  assent  to  the 
"  doctrine  that  nothing  short  of  an  absolute 
"  partition  by  metes  and  bounds  in  the  life- 
"time  of  the  different  members  will  make 
'.'  the  shares  of  the  property  divided. 

"Undoubtedly,  their  Lordships  would  be 
"unwilling  to  reverse  any  rule  of  property 
"  which  had  been  long  and  consistently  acted 
"upon  in  the  Courts  of  the  Presidency;  but 
"it  is  impossible  for  them  here  to  come  to 
"  the  conclusion  that  the  doctrine  contended 
"for  by  the  appellant  is  to  be  considered 
"  a  rule  which  has  been  so  accepted  or  acted 
"-upon  by  those  Courts.  Upon  an  exami- 
^  "-nation  of  the  cases,  it  will  be  found  that  in 
*  "^  some  the  deed  of  partition  was  not  attended 
"by  any  subsequent  act,  and  had  been 
repudiated  by  the  subsequent  conduct  of  the 
parties ;  and  in  another  of  the  cases  cited, 
where  there  had  been  a  decree  of  partition, 
it  seems  that  the  decree  of  partition  had 
"  been  abandoned. 
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"  If,  then,  the  rules  derivable  from  the  true 
theory  of  undivided  family  are  such  as  we 
have  described,  and  are  not  at  variance  with 
any  settled  course  of  legal  decision — ^let 
us  apply  those  rules  to  the  deed  upon 
which  this  case,  in  reality,  depends. 

"The  appellant  admits  that  the  deed 
was  operative  with  regard  to  a .  certain 
number  of  villages;  because,  he  says,  those 
were  actually  divided;  but  he  contended 
it  was  not  a  deed  which  made  the  family 
a  divided  family  with  regard  to  the  rest 
of  the  villages,  because  it  has  not  been 
followed  by  actual  partition. 

"  It  is  necessary  to  bear  in  mind  the  two- 
fold application  of  the  word  'division/ 
There  may  be  a  division  of  right,  and  there 
may  be  a  division  of  property;  and  thus, 
after  the  execution  of  this  instrument, 
there  was  a  division  of  right  in  the  whole 
property,  although,  in  some  portions,  that 
division  of  right  was  not  intended  .to  be 
followed  up  by  an  actual  partition  by 
metes  and  bounds,  that  being  postponed  till 
some  future  time  when  it  would  be 
convenient  to  make  that  partition. 

"  The  deed,  after  dealing  with  the  villages 
that  were  intended  at  once  to  be  the  sub- 
ject of  an  actual  partition,  proceeds  thus : 
'  But  inasmuch  as  it  is  not  intended  to 
divide  now' — What  is  the  meaning  of  the 
words  '  divide  now'  ?  Clearly  to  make  the 
same  partition  of  the  villages  that  follow  as 
had  previously  been  directed  to  be  made 
of  the  villages  which  precede.  'But  in- 
asmuch as  it  is  not  convenient  to  divide 
now  our  moiety  of  the  villages'  (then 
follows  an  enumeration  of  the  villages) 
*we  shall  divide  every  year  in  six 
shares  the  produce  of  them  and  enjoy  it, 
after  deducting  the  sarkar  sisi  and  charges 
on  the  villages.'  Nothing  can  express 
more  definitely  a  conversion  of  the  ten- 
ancy, and  with  that  conversion  a  change 
of  the  status  of  the  family  quoad  this 
property.  The  produce  is  no  longer  to  be 
brought  to  the  common  chest  as  represent- 
ing the  income  of  an  undivided  property, 
but  the  proceeds  are  to  be  enjoyed  in  six 
distinct  equal  shares  by  the  members  of 
the  family  who  are  thenceforth  to  become 
entitled  to  those  definite  shares.  Thus, 
using  the  language  of  the  English  Law 
merely  by  way  of  illustration,  the  joint 
tenancy  is  severed,  and  converted  into  a 
tenancy  in  common. 

"Then,  if  there  be  a  convc^pion  of  the 
joint  tenancy  of  an  undivided  family  into 
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**  a  tenancy  in  common  of  the  members  of 
*^tbat  undivided  family,  the  undivided 
^family  becomes  a  divided  family  with 
**  reference  to  the  property  that  is  the  sub- 
**ject  of  that  agreement,  and  that  is  a 
"  separation  in  interest  and  in  right,  although 
^  not  immediately  followed  by  a  de-facto 
**  actual  division  of  the  subject-matter. 
"  This  may  at  any  time  be  claimed  by  virtue 
**  of  the  separate  right. 

^  Tbe  words  with  which  this  instrument 
"of  the  22nd  of  March  1834  concludes 
*'  manifest  an  intention  to  become  divided, 
*^  for,  after  expressing  that  they  have 
*' already  divided  the  silver,  brass  utensils, 
**  tbe  parties  use  these  words ;  *  We  have 
*^  henceforward  no  interest  in  each  other's 
'*  effects  and  debts  except  friendship  between 
**  OS.'  We  find,  therefore,  a  clear  intention 
*'tD  subject  the  whole  of  the  property  to  a 
"  division   of  interest,   although   it  was  not 

inunediately  to  be  perfected  by  an  actual 

partition. 

"  We  have  examined  the  vhole  of  these 
**  papers  with  great  anxiety  and  care ;  we 
"  have  been  very  much  assisted  by  the  argu- 
^  ment  at  tbe  bar  and  by  the  able  manner  in 
^  which  the  cases  on  boih  sides  have  been 
**  prepared.  We  have  no  doubt  of  the  true 
*'  principle  which  is  applicable  to  the  matter, 
"  or  of  the  legal  effect  of  this  deed  of  March 
1834.  It  operated  in  law  a  conversion  of 
"the  character  of  the  property  and  an  al- 
**  teration  of  the  title  of  the  family,  convert- 
ing it  from  a  joint  to  separate  ownership, 
'*  and  we  think  the  conclusion  of  law  is 
correct,  viz,,  that  that  is  sufficient  to  make 
a  divided  family,  and  to  make  a  divided 
possession  of  what  was  previously  un- 
•*  divided,  without  the  necessity  of  its  being 
''carried  out  into  an  actual  partition  of  the 
•*  subject-matter." 

This  decision  is,  in  my  opinion,  quite  con- 
sistent with  justice  and  common  sense,  and, 
also  with  the  Law  of  Inheritance  as  laid  down 
in  the  Mitakshara  when  carefully  read  and 
ftudied ;  bat,  even  if  it  were  not  so,  it  is  an 
authority  by  which  we  are  governed. 

Reading  the  ikramamah  of  the  30th  of 
October  1 851,  it  appears  clear  that,  although 
tbe  four  parties  to  the  instrument  had  been 
jcrintly  carrying  on  the  business  of  tfaie  kotee 
and  purchasing  landed  properties,  taking 
wr-i-pcshgee  and  other  usufructuary  leases, 
they  had  been  still  separate  in  point  of  in- 
terest, and  each  had  been  receiving  one-fourth 
riiare  of  ti^e  profits,  and  appropriating  it  to 
his  own  use.    The  ikrarnamah,  it  was  ad-, 
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mitted,  was  between  Mukhun  Lall,  son  of 
Chadee  Lall,  the  two  sons  of  Bechun,  the 
son  of  Gopalchand,  and  Moneerut  Doss,  the 
plaintiflF's  husband,  rtie  son  of  Showkee 
Lall.  When  I  speak  of  ^the  four 
parties  to  the  deed,  I  consider  the  grandsons 
of  each  of  the  sons  of  Chadee  Lall,  the 
common  ancestor,  as  taking  per  stirpes  the 
shares  of  their  respective  fathers  and  as 
forming  one  party  entitled  to  the  same  one- 
fourth  share,  as  their  respective  fathers 
would  have  been,  if  living. 

This  is  made  clear  by  that  part  of  the 
deed  which  says  that  it  is  expedient 
that  the  declarants  should  have  the  names  of 
themselves  recorded  in  the  books  of  the 
Collector  as  proprietors  in  ^  equal  fourth 
shares  as  follows:  that  is  to  say,  one-fourth 
share  in  the  name  of  Mukhun  Lall,  who 
was  the  surviving  son  of  Chadee  Lall; 
one-fourth  in  the  names  of  Lalla  Mohabeer 
Pershad  and  Monohur  Doss,  sons  of  Bechun 
Lall;  one-fourth  in  the  name  of  Munnee 
Lall,  son  of  Gopal  Chund;  and  one-fourth 
In  the  name  of  Moneerut  Doss,  son  of 
Showkee  Lall. 

It  appears  from  the  deed  that  the  four 
sharers  had  previously  made  a  settlement 
by  which  they  were  entitled  to  the  lands 
and  the  profits  of  the  kotee  in  equal  fourth 
shares,  and  that  the  four  sharers  were  in 
possession  each  of  one-fourth  share  of  the 
lands,  and  had  contributed  in  those  shares 
to  the  payment  of  the  Government  revenue ; 
that  tlie  lands  stood,  some  in  the  name  of 
one,  and  some  in  the  names  of  others  of  the 
four  sharers;  and  that,  with  a  view  of  mak- 
ing the  settlement  more  sure  and  of  remov- 
ing future  doubts,  the  ikramamah  was 
executed  and  four  lists  regarding  the  kotee ; 
and  that  four  schedules  of  houses,  ancestral 
and  acquired,  had  been  made  out,  and  one 
of  them  deposited  with  each  of  the  parties. 
It  is  then  declared  solemnly  by  the  ikrar- 
namah  that,  according  to  the  terms  inserted 
therein,  the  parties  would  cause  the  names 
of  the  four  sharers  to  be  inserted  in  the 
register  of  the  Collector  as  proprietors  of 
equal  shares  in  the  said  mehals  and  the 
direction  of  the  zentindarees  and  of  the 
mouzahs  in  mokurruree.  It  then  declares 
that  the  villages  held  under  zur-i-ptfshgec;, 
mortgages,  the  putwa  villages,  and  other 
villages  which  might  in  future  be  held  under 
zur-i-peshgee  mortgages,  a  certain  village 
held  under  a  conditional  sale,  and  certain 
other  properties,  as  well  as  the  capital  and 
the  debts  and  assets  mentioned  in  the  chitta  of 
the  kotee,  should  be  the  property  of  them- 
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selves,  the  four  sharers,  in  equal  shares, 
without  reference  to  the  person  in  whose 
names  the  documents  were  made  out;  and 
that  they  should  enjey  the  profits  or  sustain 
the  loss  i]^  equal  shares,  that  is  to  say,  each 
to  Ihe  extent  of  his  one-fourth  share.  It  is 
then  declared  that,  of  their  mutual  accord, 
they  left  the  business  of  the  kotee  to  be 
conjointly  conducted  and  managed  as  hereto- 
fore; that  the  affairs  of  the  kotee  should  be 
managed  in  the  best  possible  manner  in 
consultation  with  and  with  the  consent  oi 
all  the  sharers;  that  they  would  share  and 
appropriate  the  profits  thereof  according  to 
the  shares  aforementioned,  that  is  to  say, 
one-fourth  share  each ;  that,  if  in  future  any 
property  should  be  purchased  with  the  ass(:ts 
of  the  kotee,  or  any  transaction  in  the  shape 
of  peshgee,  putwa,  usufructuary  lease,  or 
conditional  sale,  should  be  made  with  the 
profits  of  the  joint  kotee  in  favor  of  any  of 
the  co-sharers,  they  should  all  be  entitled 
thereto  each  receiving  a  fourth  share; 
that  the  houses,  shops,  and  gardens  men- 
tioned in  the  schedule  which  stood  iA 
the  name  of  all  the  four  co-sharers,  the 
silver  plates,  tents,  carpets,  household  furni- 
ture, and  conveyances,  should  remain  in  the 
possession  of  themselves,  the  four  co- 
sharers,  as  they  had  hitherto  been. 

Nothing  can  be  clearer  to  my  mind  than 
that  the  parties  were  separate  in  interest 
although  an  actual  partition  had  not  been 
effected,  and  that  their  object  in  executing 
the  ikrarnamah  was  to  render  the  settlement 
by  which  their  interests  had  been  divided 
more  sure  and  to  prevent  future  disputes. 
The  parties  were  content  to  separate  in 
interest;  they  did  not  require  a  formal 
partition  so  long  as  there  was  no  disagree- 
ment between  them.  Indeed,  it  would  have 
been  impossible  to  have  had  an  actual  par- 
tition of  the  banking  business  without  de- 
stroying it,  even  if  it  were  a  subject  for  a 
formal  partition ;  and,  as  long  as  the  busi- 
ness was  carried  on  jointly  under  the  joint 
management  of  the  sharers,  it  would  have 
been  useless  to  have  had  an  actual  partition 
of  the  mortgages,  debts,  and  securities  be- 
longing to  it.  The  parties  were  content 
to  share  the  profits  and  bear  the  losses  in 
equal  shares,  one-fourth  to  each  of  them. 
'But,  list  any  disagreement  should  arise, 
the  following  Clause  was  inserted  in  the 
ikrarnamah  providing  for  an  actual  parti- 
lion  whenever  it  should  become  necessary. 
They  say,  "  God  forbid  1  If  at  any  time 
**  there  arise  between  ourselves  or  our 
<'  heirs    any    contention    or    disagreement, 
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then  we  or  our  heirs  shall,  in  accordaDce 
with  the  shares  aforesaid,  partition  all 
the  property  entered  in  the  chitta  of 
the  kotee  and  schedules,  and  also  what- 
ever property  may  hereafter  be  acquired 
with  joint  funds,  and  take  equal  shares, 
that  is  to  say,  each  one-fourth.  On  this 
point  no  one  shall  have  any  plea  to  urge, 
nor  shall  any  one  have  anything  to  do 
with  the  share  of  another/' 

This  part  of  the  deed  was  relied  upon  to 
show  that  no  actual  division  was  intended. 
But  clearly  it  is  not  so  strong  in  support  of 
that  contention  as  the  words  'Mt  is  not 
intended  to  divide  now,"  which  are  re- 
ferred to  by  the  Lords  of  the  Judicial  Com- 
mittee as  having  been  contained  in  the  deed 
in  that  case.  It  is  clear  that  the  parties  in 
this  case  intended  that  there  should  be  a 
division  of  the  interest,  although  there  was 
no  formal  partition  by  metes  and  bounds. 

The  parties  then  declared  that,  "  save 
''and  except  the  business  of  the  kotee,  the 
*'  trade,  monetary  transactions,  khalta-books 
"of  shop-keeping,  silver  plates,  golden  or- 
^'naments,  and  also  other  furniture,  such 
"  as  conveyances,  which  were  in  the  posses- 
"sion  of  any  one,  should  remain  in  his 
"  seisin  as  before ;  that  no  one  should  have 
''  any  dispute  or  demand  on  another,  either 
"  then  or  thereafter ;  and,  further,  that  what- 
"  ever  should  thereafter  be  acquired  by  any 
''of  them  exclusively,  the  same  should  be 
"  his  own  property." 

The  words  "  trade,  monetary  transactions" 
in  this  part  of  the  deed  evidently  refer  to 
the  separate  trades  and  transactions  which, 
it  was  proved,  the  parties  carried  on  on 
their  separate  accounts,  and  were  intended 
to  show  that  no  alteration,  as  regards  such 
separate  trades,  &c.,  was  intended  to  be 
tnade. 

They  then  point  out  certain  properties 
which  were  the  exclusive  property  of  some 
of  tue  sharers,  and  declare  that  in  these 
none  of  the  others  has  any  right  or  inter- 
est. 

The  ikrarnamah  contains  strong  evidence 
to  show  that  the  parties  were  separate 
before  that  document  was  executed;  but, 
even  if  they  were  npt,  the  ikrarnamah 
affected*  a  division  of  right  as  to  the  pro- 
perty in  which  the  parties  agreed  they 
should  be  entitled  to  equal  fourth  shares. 

It  is  unnecessary  to  go  into  the  evidence 
to  show  thai  the  ikrarnamah  «was  a<^ed 
upon,  and  that  the  }oint  receipts  and  profits, 
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•fter  deducting  expenses,  were  divided  into 
.foor  shares,  and  carried  to  separate  ac- 
counts. The  evidence  npon  this  and  other 
points,  showing  that  the  parties  were  sepa- 
rated, are  pointed  out  in  the  judgment  of  the 
Principal  Sudder  Ameen  on  the  ist  issue. 

We  must  ascertain  what  the  parties  in- 
tended to  do,  and  what  they  did,  and  then 
decide  what  were  the  legal  consequences  of 
their  acts.  They  could  not  separate  in 
interest  without  being  subject  to  the  conse- 
quences of  th^t  separation.  In  the  Shiva- 
guDga  case«  9  Moore's  Indian  Appeals  611, 
it  was  laid  down  clearly  that,  according  to 
the  principles  of  Hindoo  La^,  there  is  a 
co-parcenerjship  between  the  different  mem- 
bers of  a  united  family  and  survivorship 
following  upK)n  It ;  that  there  was  a  com- 
munity of  interest  and  unity  of  possession 
between  all  the  members  of  the  family  ; 
and  that,  upon  the  death  of  any  one  of  them, 
the  others  take  by  survivorship  that  in 
which,  during  the  deceased's  lifetime,  they 
had  a  common  interest  and  a  common  pos- 
session. 

In  this  case  there  was  no  community  of 
interest,  and  it  appears  to  me,  therefore,  that 
the  interest  of  the  plaintifF^s  husband  did  not 
pass  by  survivorship  to  the  other  sharers, 
but  descended  to  his  widow,  the  plaintiff. 
I  am,  therefore,  of  opinion  that  the  Principal 
Sudder  Ameen  was  right  in  holding  that  the 
parlies  were  separate  as  to  the  properties  in- 
cluded in  the  ikrarnamah. 

It  was  not  disputed  that  the  four-annas 
share  in  Mouzah  Shahpore,  Putnee  Shahpore, 
was,  subsequently  to  the  death  of  the  plaint- 
iff's husband,  purchased  with  funds  covered 
by  a  decree-bond  and  belonging  to  the  firm, 
amd  no  separate  ground  of  appeal  has  been 
filed  against  the  decision  of  the  Principal 
Sudder  Ameen  as  to  the  one-anna  share  of 
that  mouzah. 

The  plaintiff  has  not  claimed  mesne-pro- 
fts  or  any  account  or  share  of  the  profits  of 
the  Banking  Kotee  since  her  husband's  death. 
The  Principal  Sudder  Ameen  was,  therefore, 
correct  in  confirming  his  judgment  in  the 
pl^ntiffs  favor  to  that  which  was  the  subject 
of  her  claim  in  the  suit. 

The  decision  of  the  Lower  Court  must  be 

^ffinned  with  costs  of  this  appeal  to  be  paid 

I    by  the  appellants,  with  interest  thereon  at 

I    u  per  cent,  from  this  date  to  the  date  of 

KaTizaiion. 

J^cksM^y. — I  will  add  only  a  few  words 
^  the  judgneitt  of  my  Lord,  in  which,  after 


long  and  anxious  deliberation  on  the  case, 
I  desire  now  to  express  my  concurrence. 

Not,  indeed,  that  I  suppose  any  weight  is 
likely  to  be  added,  by  the  expression  of  my 
opinion,  to  the  authority  of  that  •very  con- 
vincing judgment,  but  because,  adverting  to 
the  peculiar  constitution  of  this  Court  as  a 
Court  of  Appeal,  I  think  it  is  far  more  con- 
venient that  a  junior  Judge,  if  he  be  inclined 
to  a  contrary  opinion,  unless  his  impression 
be  very  strong  and  very  clear,  should  give 
way  and  acquiesce  in  the  judgment  of  his 
senior. 

In  this  case  I  have  never  entertained  any 
doubt  as  to  the  failure  of  any  evidence  to 
show  that  the  Jains,  living  in  a  part  of  the 
country  where  Hindoos  are  governed  by  the 
Mitakshara  Law,  had  among  themselves  any 
rule  or  principle  of  inheritance  other  than 
that  prescribed  in  the  Mitakshara ;  and  it, 
therefore,  unquestionably  followed  that  the 
widow,  plaintiff  in  this  case,  would  only 
tak^  the  inheritance  of  her  husband  if  he,  at 
^e  time  of  his  death,  had  been  separate  in 
estate. 

But  I  had  the  most  serious  doubts  upon 
the  question  of  fact. 

Looking  at  the  state  of  knowledge,  among 
even  fairly-educated  Hindoos,  as  to  the  exact 
principles  of  their  own  law  (a  point  on 
which  I  do  not  mean  to  draw  a  comparison 
between  them  and  the  people  of  any 
European  country  at  all  to  the  disadvantage 
of  the  Hindoos) — looking  to  this  fact,  and  to 
the  inveterate  habit  of  the  natives  to  have 
documents  of  the  most  important  kinds 
drawn  up  by  mere  scribes,  neither  acquainted 
with  law  nor  trained  to  precision  of  language, 
I  have  a  strong  repugnance  to  hold  parties 
bound  to  a  legal  consequence  arising  from 
the  use  of  particular  terms,  where  surround- 
ing circumstances  appear  to  show  that  the 
parties  had  no  such  intention  as  that  conse- 
quence would  indicate,  and  that,  in  truth,  the 
consequence  was  unforeseen. 

And  thus,  although,  on  general  principles, 
a  written  instrument  is  far  more  satisfactory 
to  our  minds  as  evidence  of  the  conduct  and 
intention  of  the  parties  than  mere  oral  testi- 
mony can  ever  be,  the  necessity  is  often,  I 
think,  forced  upon  us  of  looking  <o  such* 
testimony  in  order  to  see  whether  those  who 
executed  the  instrument  really  contemplated 
that  which,  by  intendment  of  law  so  to 
speak,  follows  from  the  words  employed. 

Now,  in  the  judgment  of  the  Privy 
Council  in  the  case  cited  by  His  Lordship,  the 
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law  is  laid  down  in  these  terms:-"  When  the 
"members  of  an  undivided  family  agree 
among  themselves  with  regard  to  particular 
property,  that  it  sl!all  henceforth  be  the 
**  subject  ^f  ownership  in  certain  defined 
"  shatres,  then  the  character  of  undivided 
"property  and  joint  enjoyment  is  taken 
"  away  from  the  subject-matter  so  agreed  to 
"be  dealt  with;  and  in  the  Estate  each 
"  member  has  thenceforth  a  definite  and 
"  certain  share,  which  he  may  claim  the 
'  right  to  receive  and  to  enjoy  in  severalty, 
"although  the  property  itself  has  not  been 
"  actually  severed  and  divided."  This, 
although  now  for  the  first  time  enunciated 
with  the  authority  of  their  Lordships  of  the 
Judicial  Committee,  is  in  substance  the  view 
urged  upon  U3  for  the  plaintiff. 

The  uncertainty  which  oppressed  me  was 
whether  the  parties,  when  they  executed 
the  ikrarnamah,  had  this  rule  of  law  (sup- 
posing the  rule  to  be  as  stated)  present  to 
their  minds.  Was  it  their  design,  in  coming 
to  that  arrangement,  to  effect  the  very 
important  change,  one  of  the  most  importanf 
that, can  occur  to  a  Hindoo  family,  from 
community  to  separation  in  estate  ? 

On  this  point,  as  I  have  said,  I  entertain- 
ed very  serious  doubts,  suggested  as  well  by 
the  oral  evidence  as  by  the  language,  in 
places,  of  the  ikrarnamah — I  should  be 
wrong  if  I  did  not  add,  doubts  from  which 
my  mind  is  not  yet  wholly  free. 

I  think  I  am  justified  in  further  saying 
that  my  doubt  mentioned  with  such  particu- 
lars of  the  case  as  I  could  verbally  state,  to 
a  valued  colleague  of  ours,  who  has  since 
been  taken  from  us,  but  whose  opinion 
upon  questions  of  Hindoo  Law  and  of 
native  usage  deservedly  carried  the  greatest 
weight — my  doubt,  I  say,  mentioned  to  the 
late  Justice  Shumbhoonath  Pundit,  received 
confirmation. 

But,  after  the  decision  of  the  Privy  Coun- 
cil, it  seemed  proper  to  give  way,  ^rsf,  be- 
cause, as  my  Lord  has  observed,  the  deci- 
sion is  undoubtedly  authority  to  guide  us; 
secondly^  because,  although  I  still  hope  to 
receive,  at  some  future  day,  an  exposition  of 
the  doctrines  of  Hindoo  Law  on  this  subject 
which  shall  be  more  thoroughly  satisfactory 
Ho  my  Hinderstanding,  yet  the  rule  stated 
is  clear  and  intelligible,  and  easy  to  follow ; 
and,  ihirdlyy  I  confess,  because  the  decision 
of  this  case  which  results  from  it  is  conso- 
nant to  my  notions  of  natural  justice. 

I  therefore  concur,  as  I  have  said,  in  the 
judgment  delivered  ;  and  I  have  only  thought 


it  due  to  the  parties  to  state  what  has  been 
passing  in  my  mind,  because  I  am  sensible 
that,  but  for  His  Lordship's  most  courteous 
indulgence  of  my  scruples,  judgment  would 
have  been  pronounced  in  this  case  long 
ago. 


The  17th  May  1867. 

Present : 

The  Hon'ble  J.  P.  Norman  and  W.  S. 
Seton-Karr,  Judges. 

Stamp-duty—Cross-objection  of  Respoadent. 

Case  No.  88  of  1867. 

Special  Appeal  from  a  decision  passed  by 
ike  Principal  Sudder  Ameen  of  Jessort^ 
dated  the  jist  July  r866,  affirming  a 
decision  passed  by  the  Moonsiff  of 
Khoolneahi  dated  the  2gtk  July  1864. 

Anund  Mohun  Chatterjee  (one  of  the  De- 
fendants), Appellant^ 

versus 

Sutto  Ram  Muzoomdar  and  another  tPlaint- 
iffs),  and  others  (Defendants),  Respondents.  ■ 

Baboos  Chunder  Madhub  Ghose  and  Motee 
Lall  Mookerjee  for  Appellant. 

Baboo  Bungshee  Dhur  Sein  for 
Respondents. 

When  the  appeal  of  an  appellant  is  against  the  whole 
of  the  decision  of  the  Lower  Court,  and  upon  the  full 
value  of  the  original  suit,  no  additional  stamp-daty  is 
required  in  respect  of  the  respondent's  objection  under 
Section  34S,  Adl  VIII.  of  1859. 

Norman,  J, — *  *♦««♦**•* 
It  is  objected  in  cross-appeal  by  the  respond- 
ent's vakeel  that  this  declaration  ought  not 
to  stand.  A  preliminary  objection  was  taken 
to  the  hearing  of  the  cross-appeal,  because 
it  was  not  put  in  on  a  stamp,  and  a  stamp 
was  required  by  Aa  XXVI.  of  1867. 
However,  there  is  nothing  in  this  objection, 
because  we  find  that  the  appeal  of  the  special 
appellant  presented  to  this  Court  is  an  ap- 
peal against  the  whole  of  the  decision  of 
the  Lower  Court  upon  the  full  value  of  the 
original  suit,  and  therefore  the  case  does  not 
fall  within  the  provisions  of  Section  6. 
Schedule  B,  Note  (e).  When  an  additional 
stamp-duty  is  required,  the  stamp-duty  under 
that  Clause  is  imposed  in  the  following 
terms : — 

"  When  any  appeal  shall  be  presented  to  a 
**  Civil  Court,  not  against  the  whole  of 
"  a  decision,  but  only  against  so  XQuch  there- 
*'of  as  relates  to  a  part  or  parts  of  the 
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"subject-matter  of  the  suit,  and  on  the 
*' hearing  of  such  appeal  the  respondent 
"shall  take,  under  Section  348  of  the  Code 
"of  Civil  Procedure,  an  objection  to  any 
''part  of  the  said  decision  other  than  the 
"part  appealed  against,  the  Court  shall  not 
"hear  such  objection  until  the  respondent 
"shall  have  paid  the  additional  stamp-duty 
'which  would  have  been  payable  had  the 
''  appeal  comprised  the  part  of  the  decision 
** so  objected  to." 

Now,  in  this  case,  the  stamp-duty  paid 
covers  the  entire  value  of  the  suit,  and, 
therefore,  as  the  Government  has  received 
the  stamp-duty  on  the  fullest  possible  valua- 
tion, no  additional  stamp-duty  can  be 
paid.    •♦♦♦*♦*»* 


The  I  St  July  1867. 
Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 

Justice. 
Estoppel 
Application  for  review  of  judgment  passed 
by  the  Hon  die  Sir  Barnes  Peacock,  A7, 
Chief  Justice,  and  the  Honble  J.  P. 
Norman,  fudge,  on  the  2gth  November 
186 J,    in    Special  Appeal  No,   2082  of 

Mr.  J.  Tweedie,  Defendant  (Appellant), 

Petitioner, 
versus 
Poorno    Chunder    Gangooly    and    others. 
Plaintiffs  (Respondents),  Opposite  Party. 

Baboo  Oomesh  Chunder  Gangooly  for 

Petitioner. 

No  one  for  Opposite  Party. 

Estoppels  must  be  made  out  clearly. 

It  appears  to  me  that  there  is  no  ground 
whatever  for  reviewing  thia  judgment. 

Plaintiff  sued  originally  for  rent  at  Rupees 
7-8  a  year,  slating  that  the  defendant  held 
«  a  variable  rate  of  rent.  But  it  was  im- 
Bttterial  to  allege  that  the  rate  was  variable, 
for  the  plaintiff  did  not  seek  to  enhance. 
He  gave  »o  notice  of  enhancement.  He 
»crcly  sought  to  recover  rent  at  that  rate, 

Vol  vin. 


because  that  was  the  rate  at  which  be 
alleged  that  he  was  receiving  rent;  and  he 
produced  J umma-zvasil-bakee  papers  to  prove 
that  that  was  the  rate  at  whi^h  rent  was 
paid  to  him  before. 

The  defendant  stated  that  he  did  not  owe 
so  much,  and  that  he  held  under  a  mourosee 
pottah. 

Plaintiff  having  failed  to  prove  that  he 
held  at  Rupees  7-8,  the  Deputy  Collector  held 
that  the  plaintiff  had  failed  to  prove  his 
case,  but  he  gave  a  decree  for  the  rent  which 
the  defendant  had  admitted  he  was  holding. 
But  the  Deputy  Collector  did  not  enter  into 
the  question  whether  the  mourosee  pottah 
was  valid  or  not.  There  was  no  proof  that 
it  was  valid,  because  no  witnesses  had  been 
called  to  prove  it.  The  mooktear,  who  was 
called  by  defendant,  said  that  the  defendant 
did  not  owe  as  much  as  was  claimed,  but 
only  so  much.  There  was,  therefore,  no 
proof  by  the  mooktear  or  any  body  else  that 
the  mourosee  pottah  was  a  valid  and  ge- 
nuine document. 

This  3uit  was  then  brought  for  enhanced 
rent,  and  it  became  necessary  to  ascertain 
whether  defendant  held  under  a  mourosee 
pottah.  It  is  said  that  the  Deputy  Collector 
was  bound  to  find  whether  the  mourosee 
pottah  was  genuine  or  not,  because  it  had 
not  been  found  to  be  genuine  in  the  former 
suit,  and  consequently  there  was  no  estoppel 
as  between  these  parties  as  to  whether  the 
mourosee  pottah  was  genuine  or  not. 
Therefore,  the  Deputy  Collector  had  a  right 
to  decide  whether  it  was  a  genuine  pottah 
or  not,  and  he  held  that  it  was  not  genuine. 

The  Judge  also  held  that  it  was  not 
genuine.  Speaking  of  this  mourosee 
pottah,  the  Judge  says:  "It  has  cer- 
"tainly  been  filed  in  two  cases,  one 
"  under  Act  IV.  of  1 840,  and  one  under  Act 
''  X. ;  but  in  neither  of  these  cases  was  its 
"validity  enquired  into,  and  there  is  no 
"proof  whatever  of  its  having  been  given 
"in  1237  by  Bishto  Chunder  Deb  Rae  to 
"  Shamasoonderee,  and  I  cannot  accept 
"it  as  a  proof  of  the  defendant's  right  to 
"hold  at  a  fixed  rate."  The  Judge  went 
into  the  question,  and  found  that  it  was  not  a, 
genuine  pottah. 

It  is  said  that  the  Judge  was  wrong, 
because  the  parties  were  estopped  by  what 
had  taken  place  in  the  previous  suit.  If 
a  particular  issue  had  been  tried  in  the 
former  suit,  and  that  issue  was  material,  and 
it  had  been  found  that  the  pottah  was 
genuine,  then  it  might  have  amounted  to 
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an  estoppel.  Btit  estoppels  must  be  made 
out  clearly,  because,  although  they  prevent 
litigation  from  being  •continued,  still  they 
prevent  the^  Court  from  entering  into  the 
real  truth  of  the  question.  There  is  no 
evidence  in  this  case  to  show  that  the  Judge 
was  wrong.  I  think  the  Judge  was  not 
wrong  in  point  of  law  in  holding  that  there 
was  no  estoppel;  and,  as  to  the  question  of 
fact  whether  the  mourosee  pottah  was 
igenuine  or  not,  that  is  not  a  matter  for 
determination  in  special  appeal. 

With  reference  to  the  case  cited,  which 
was  decided  by  Mr.  Justice  Trevor  and 
Mr.  Justice  Macpherson  (2  Weekly  Re- 
porter, Act  X.  Rulings,  p.  57),  it  appears  to 
me  that  that  is  a  vory  different  case.  There 
it  was  held  that  the  plaintiff  could  not  sue 
to  recover  back  a  sum  of  money  under 
a  decree  of  Court  which  had  been 
given  against  him,  and  under  which  the 
money  had  been  paid.  The  plaintiff,  on 
proving  certain  facts  which  had  been 
constituted  a  bar  to  the  original  action,* 
sought  to  recover  back  the  amount  which 
had  been  recovered  against  him  under  that 
decree.  There  it  was  clear  that  a  decree 
had  been  made;  that  the  decree  had  been 
satisfied;  and  that  the  decree  had  never 
l)een  set  aside.  If,  in  the  face  of  that  de- 
cree, the  plaintiff  could  have  recovered  back 
what  he  had  paid,  there  would  be  no  end  of 
litigation. 

The  application  for  review  is  refused. 

The  2nd  July  1867. 
Present : 

The  Hon'ble  G.  Loch  and  H.  V.  Bayley, 

yudges, 

LimiUtion— Act  XXVI  I.  of  x86o. 

Case  No.  277  of  1867. 

Special  Appeal  from  a  decision  passed  by 
Mr.  J.  M.  Loivis,  Officiating  Judge  of 
Hooghly,  dated  the  jrd  December  1866, 
affirming  a  deciu'on  passed  by  Baboo 
Koonjo  Lai  Banerjee,  Principal  Sudder 
Ameen  of  that  District,  dated  the  12th 
'     May  1866. 

Kalee  Prosunno  Mookerjee  (Defendant), 

Appellant^ 

versus 

Sreemutty  Kylash  Monee  Debia  (Plaintiff), 

Respondint, 


Baboo  Boykuntnath  Paul  for  Appellant. 

Baboo  Bhotvanee  Churn  Dutl  for 
Respondent. 

A  suit  to  set  aside  a  summary  order  passed  under  Act 
XXVII.  of  i860  may  be  broug^ht  within  a  year  from 
the  date  of  the  order.  But  such  order  is  no  bar  to  a 
suit  upon  title,  thoug^h  brought  after  the  year. 

Loch^  J. — The  plaintiff  and  defendant  in 
this  case  both  applied  to  the  Judge  for  cer- 
tificate to  collect  debts  under  the  provisions 
of  Act  XXVII.  of  i860.  Each  party 
claimed  the  right  under  separate  wills 
alleged  to  have  been  made  by  the  deceased. 
Summary  investigation  was  made  by  the 
Judge  as  to  the  validity  of  the  wills,  when 
that  produced  by  plaintiff  was  considered 
spurious,  while  that  held  by  the  defendant 
was  considered  genuine,  and  the  certificate 
was  given  to  the  defendant. 

The  plaintiff,  who  is  the  daughter-in-law 
of  the  deceased,  now  seeks  to  recover  pos- 
session of  the  property  covered  by  those 
wills,  on  the  allegation  that  she  is  entitled 
to  it  under  her  father-in-law's  will,  and  that 
she  has  been  ejected  by  the  defendant  under 
cover  of  this  certificate.  The  Lower  Courts 
rejected  a  plea  of  limitation  raised  by  the 
defendant,  and,  considering  the  will  propound- 
ed by  the  plaintiff  to  be  proved,  and  that 
exhibited  by  the  defendant  to  be  spurious, 
gave  a  decree  for  the  plaintiff. 

The  contention  before  us  in  special  appeal 
is  on  the  question  of  limitation.  It  is 
alleged  by  defendant,  special  appellant,  that, 
as  the  suit  to  set  aside  the  summary  order  of 
the  Judge  was  not  brought  within  a  year, 
it  is  barred  by  limitation  under  the  provi- 
sions of  Clause  5,  Section  i.  Act  XIV.  of 
1859,  and  it  has  been  urged  that  plaintiff 
has  purposely  omitted  all  mention  of  the 
summary  order  with  the  view  of  evading 
the  plea  of  limitation,  but  that  the  object  of 
the  suit  is,  in  fact,  to  set  aside  that  sum- 
mary order. 

The  respondent  urged  that  she  did  not 
seek  to  set  aside  the  summary  order  of  the 
Judge  under  Act  XXVII.  of  i860,  but  to 
establish  her  right  to  the  property  on  proof 
of  the  validity  of  the  will,  and  that  the 
summary  order  in  question  was  no  bar  to 
the  suit;  nor  could  limitation  be  pleaded. 

In  the  course  of  the  argument,  reference 
was  made  to  certain  reported  cases,  viz.y  i 
Weekly  Reporter,  page  39,  Civil  kuUngs, 
2  Hay's  Reports,  page  633,  and  to  a  Full 
Bench  Judgment  in  6  Weekly  Reporter,  page 
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199,  Civil  Rulings.  These  cases  referred 
more  particularly  to  orders  passed  under 
Ad  XIX.  of  1 84 1,  but  the  judgments  are 
eqoallj  applicable  to  the  present  case,  and 
others  of  a  similar  character.  The  rule 
apparentlj  laid  down  in  those  judgments  is 
that,  if  a  party  seek  to  sel  aside  a  summary 
Older  passed  by  a  Civil  Court,  he  must 
bxtng  his  action  within  a  year,  but  that  such 
order  is  no  bar  to  a  suit  upon  title,  though 
brought  after  the   year.     In  a  case  under 

Act  XIX.  of  1 84 1,  the  Judge  has  to  enquire 
into  the  right  to  possession,  and  the  party 
whose  claim  has  been  rejected,  if  he  wish  to 
set  aside  that  order  and  to  get  possession, 
mast  bring  his  suit  within  a  year  from  the 
date  of  the  Judge's  order;  but,  if  he  prefer 
to  leave  that  order  alone,  he  is  not  barred 
from  bringing  a  suit  for  possession  upon 
proof  0/  his  title  within  the  period  allowed 
bj  law  for  the  institution  of  suits  for  land- 
ed property,  viz.,  12  years.  So  in  a  case 
nader  Aft  XX VII.  of  i860,  the  Judge  has 
to  tr}*  summarily  the  right  of  the  parties  to 
hold  a  certificate.  Under  that  certificate, 
the  party  is  enabled  to  collect  debts  due  to 
the  estate  of  the  deceased,  and  his  receipts 
for  money  recovered  while  he  holds  the 
certificate  are  a  complete  protection  to  the 
debtors.  If  the  party,  who  fails  to  get  the 
certificate,  seeks  to  set  the  order  aside,  he 
must  bring  his  suit  within  one  year  from  the 
date  of  that  order,  and  the  effect  of  the 
decree  in  his  favor  would  be  to  make  the 
previoos  holder  of  the  certificate  accountable 
to  him  for  monies  collected;  but,  if  .the 
pa^  do  not  care  to  disturb  that  order,  a 
soit  brought  by  him  to  obtain  possession  of 
the  property  of  the  deceased  upon  proof  of 
Itt  title  is  not  barred,  because  it  is  not 
bfoagbt  within  one  year  from  the  date  of 
Ae  order.  We  think  the  judgment  of  the 
Umti  Courts  on  the  point  of  limitation  to 
be  correct ;  and,  as  no  other  question  arises 
is  the  special  appeal,  we  dismiss  it  with 


The  2nd  July  1867. 

Present : 

The  Hon'ble  F.  B.  I^emp  and  F.  A.  Glover, 

Judges,  • 

Ejectment—Rigfit  of  occupancy— Holding:  by 
ryot  and  his  father  for  many  years. 

Case  No.  3162  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Chitta- 
gong,  dated  the  i^th.  September  1866,  re- 
versing a  decision  passed  by  the  Moonsiff 
of  Hathhazaree,  dated  the  28th  December 
186s. 

Nim  Chand  Borooah  (one  of  the  Defendants), 

Appellant, 

versus 

Moorarefi  Mundul  (Plaintiff)  and  others 
(Defendants),  Respondents, 

Baboo  Gopeenath  Mookerjee  for 
Appellant. 

Moulvie  Syud  Murhumut  Hossein  for 
Respondents. 

A  holding  by  a  ryot  and  his  father  for  many  years 
creates  a  nght  of  occupancy  which  will  prevent  the 
zemindar  from  ousting^  the  ryot  except  by  due  course 
of  law. 

Glover,  J, — This  was  a  suit  by  a  ryot 
against  his  zemindar,  and  another  claiming 
an  intermediate  right  in  the  land  through 
him,  to  recover  possession  of  his  holding, 
from  which  he  alleged  himself  to  have  been 
dispossessed  by  the  third  party,  and  to  have 
damages  for  the  pulling  down  of  bis  house. 

The  first  Court  held  that  the  plaintiff  had 
not  proved  his  mourosee  right,  and  dismissed 
his  claim. 

But  the  Principal  Sudder  Ameen,  finding 
that  the  plaintiff  and  his  father  before  him 
had  held  this  land  as  their  jote  for  very 
many  years,  decided  that  the  zemindar  could 
not  dispossess  him  by  giving  his  land  to  a 
third  party ;  and  restored  him  the  possession 
he  sought. 

In  special  appeal  it  is  urged  that,  as  the 
plaintiff  had  not  proved  the  mourosee 
nature  of  his  tenure,  the  zemindar  was  justi- 
fied in  bestowing  the  land  on  another. 

We  see  no  ground  for  this  objection!  The 
Principal  Sudder  Ameen  has  found  distinctly 
on  evidence,~both  oral  and  documentary,  that 
'■  the  special  respondent  had  been  in  possession 
I  of  the  land  in  que^ion  for  very  many  years 
!  as  his  jote,  and  that  the  zemindar  defend- 
1  ant's  allegation  that  it  was  in  his  khas  pos- 
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session  when  he  gave  a  pottah  to  defendant 
No.  2  is  altogether  unsupported. 

It  mattered  not,  tkerefore,  whether  the 
term  jote  included  (as  it  does  in  some  dis- 
tricts) mourosee  rights;  for,  as  the  plaintiff 
and  his  father  had  together  held  the  land  for 
many  years,  a  right  of  occupancy  had  been 
created,  which  would  have  prevented  the 
zemindar  from  ousting  his  tenant,  except 
by  due  course  of  law. 

The  question  of  mourosee  was  not,  we 
think,  decided  by  the  Principal  Sudder 
Ameen;  but,  as  it  was  decided  by  the  first 
Court,  whose  decision  the  second  Court 
reversed  in  ioto,  it  may  possibly  be  held 
that  the  Principal  Sudder  Ameen  upheld  the 
special  respondent's  right  to  the  holding  as  a 
mourosee  one.  And  we,  therefore,  to  avoid 
future  misunderstanding,  declare  that  this 
order,  confirming  the  order  of  .the  Lower 
Court,  has  no  reference  to  the  special  respond- 
ent's mourosee  rights,  but  confirms  him  in 
possession  only  on  the  ground  of  long  ante- 
rior possession,  leaving  the  question  of  hi^ 
special  title  to  any  future  adjustment  the 
parties  may  think  advisable. 

The  appeal  is  dismissed  with  costs. 


The  2nd  July  1867. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Jurisdiction— Rent — Assignment—Bond. 

Case  No.  2904  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Beerhhoom,  dated  the  2^th 
July  1866,  reversing  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  that  Dis- 
trict, dated  the  2gth  November  186$, 

Shaikh  AH  Mahomed  (Plaintiff),  Appellant, 

versus 

Kenaram  Ghose  (Defendant),  Respondent. 

Baboo  Nil  Monee  Sein  for  Appellant. 

Baboo  Anund  Chunder  Ghosal  for 
•"  Respondent. 

A  lent  inone;|r  to  B  on  bonds,  payment  of  which  was 
secured  by  assignment  of  the  rents  of  B^s  estate.  A, 
instead  of  liquidatiner  the  bonds  from  the  collections 
of  the  estate  assigned,  brought  a  suit  on  the  bonds,  and 
obtained  a  decree.  B  now  sues  for  a  refund  of  the 
collections  made,  and  not  appropriated  to  the  payment 
of  the  bonds.  Held  that  such  a  suit  was  not  one  for 
rcnt»  and  must  be  tried  in  the  Civil  Court. 


Kemp,  7. — The  only  point  for  decision  is 
whether  tnis  suit  is  cognizable  by  the  Civil 
Courts  or  by  the  Revenue  authorities. 

Had  the  appellant  been  a  lessee  in  the 
ordinary  sense  of  the  term,  paying  rent  to 
the  respondent,  then  there  can  be  no  ques- 
tion but  that  the  suit  would  be  cognizable 
by  the  Revenue  authorities  alone.  But  the 
appellant  sues  for  the  recovery  of  certain 
monies  collected  by  the  respondent  under  the 
following  allegations.  The  respondent  and 
his  father  lent  money  to  the  appellant  on 
bonds,  payment  of  which  was  secured  by 
assignment  of  the  rents  of  the  appellant's 
estate. 

The  respondents,  instead  of  liquidating^ 
their  bonds  according  to  the  terms  of  the 
assignment  from  the  collections  of  the  estate 
assigned,  brought  a  suit  on  the  bonds,  and 
obtained  a  decree.  The  plaintiff,  special 
appellant,  sues  for  a  refund  of  the  collec- 
tions made,  and  which  have  not  been  appro- 
priated to  the  payment  of  the  bond-debis. 
Such  a  suit  is  not  a  suit  for  rent,  and  must  be 
tried  by  the  Civil  Court. 

Appeal  decreed,  and  suit  remanded  for 
trial  by  the  Civil  Court. 


The4th  July  1867. 

Present : 

The  Hon'ble  G.  Loch  and  H.  V.  Bayley, 

Judges. 

Partition— Shikmee  tenure. 

Case  No.  234  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Dacca, 
dated  the  30th  November  1866,  reversing 
a  decision  passed  by  the  Sudder  Ameen 
vf  that  District,  dated  the  2jrd  January 
i86s. 

Oomesh  Chunder  Shaha  and  others  (Defend- 
ants), Appellants, 

versus 

Manick  Chunder  Bonick  and  others  (Plaint- 
iffs), and  others  (Defendants),  Respondents, 

Baboos    Onookool   Chunder  Mookerjee    and 
Romesh  Chunder  Mitter  for  Appellants. 

Mr.  J.  S.  Rochfort  and  Baboo  Dwarkanatk 
Mitter  for  Respondents. 

The  Lower  Appellate  Court's  order  for  the  partition 
of  a  shikmee  tenure  was  upheld  on  the  ground  that  it 
did  not  affect  the  rights  of  Government,  dk  the  zemindar, 

r  of  the  plaintiff's  co-shikmeedars. 
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Loch^  J. — The  objection  taken  in  special 
appeal  is  that  the  order  passed  by  the  Lower 
Appellate  Coart  for  the  partition  of  the 
plaintiff's  sbikmee  tenure  cannot,  under  the 
circomstances,  be  carried  out.  The  circum- 
stances are  these:  The  plaintiff's  shikmee 
tenore  is  within  the  estate  No.  24  of  the 
Collector's  register,  and  is  composed  of  an 
ii-annas  and  3-gundahs  share  in  certain 
villages,  the  remaining  share  of  which, 
viz.,  4  annas  i  gundah,  was  formerly  a 
jagheer  belonging  to  the  special  appellants, 
vhich  has  been  resumed  and  settled  with 
the  special  appellants,  and  brought  into  the 
Collector's  register  under  No.  21,  so  that 
the  villages  in  question  form  parts  of  two 
revenae-paying  estates  in  the  joint  posses- 
sion of  proprietors  not  having  a  common 
mteiest  in  the  land,  but  who  make  collec- 
tioos  from  the  .tenants  according  to  their 
rwpeaive  interests.  It  has  been  ruled  by 
this  CoQit  on  several  occasions  (and  a  judg- 
ment in  7  Weekly  Reporter,  page  51,  Civil 
Rulings,  is  the  last  on  the  subject)  that, 
vbere  lands  are  in  this  predicament,  a 
partition  cannot  be  made  even  by  the 
Revenue  authorities ;  and,  if  this  be  so,  a 
p^ition  cannot  be  made  by  the  Civil 
Coart,  for  such  partition  might  endanger 
ibc  Government  revenue,  and  it  could  not, 
nnder  any  circumstances,  take  place  without 
the  consent  of  all  parties  interested  in  the 
property;  and  further,  if  the  proprietors  of 
talook  No.  24  are  not  entitled  to  ask  for  a 
R^ition,  it  is  clear  that  those  who  hold 
OBder  them  have  no  right. 

On  the  other  hand,  it  is  urged  that  what 
is  now  asked  to  be  done  will  neither  affect 
the  rights  of  Government,  nor  prove  in  any 
*ay  injurious  to  the  defendants,  special 
"Ppellants,  nor  affect  their  rights.  Plaint- 
foand  certain  defendants,  as  representatives 
<rf  the  zemindars  from  whom  they  hold, 
i»ve  a  right  to  collect  1 1  annas  3  gundahs 
0^  the  rent  due  by  the  ryots  within  their 
sbikmee  tenure,  and  the  special  appellants, 
w  proprietors  of  talook  No.  21,  have  a  right 
to  collect  from  the  same  ryots  4  annas  i  gun- 
«i»  of  the  rent.  What  plaintiff  asks  for  is 
jot  that  the  special  appellants  should  not 
be  allowed  to  collect  as  hitherto  his  pro- 
portion of  the  rent  from  the  ryots.  That  he 
Jll  continue  to  do  undisturbed,  but  plaint- 
*  asb  the  Court  to  make  a  partition  as 
"ttwecn  him  and  his  co-shikmeedar,  so  that 
Jttber  party  may  interfere  with  the  other. 
He  asks,  for  example,  that,  where  there  is  a 
«wck,  a  lin^  may  be  drawn  from  north  to 
•^'li,  and  that  plaintiff  may  be  allowed  to 


collect  from  the  ryots  on  the  one  side  of  the 
line,  and  his  co-sharer  from  those  on  the 
other;  but  the  special.appellants  would  still 
collect  from  all  the  ryots,  whether  to  the 
right  or  left  of  the  line,  or  the  ^ourt  may 
specify  the  names  of  the  ryots  from  whom 
plaintiff  is  to  collect,  and  those  from  whom 
his  co-shikmeedar  is  to  collect ;  but  such  an 
arrangement  would  not  interfere  with  the 
special  appellant's  right  to  collect  his  share 
of  rent  from  all  the  ryots,  nor  would  it  in 
any  way  affect  the  rights  of  Government,  or 
alter  the  position  of  the  prpprietors  of 
talooks  Nos.  21  and  24  with  respect  to 
Government. 

We  think  the  precedent  quoted  is  not 
applicable  to  the  present  case.  We  see  no 
objection  to  a  partition  being  made  in  the 
mode  suggested  by  the  respondent,  as  it  does 
not  affect  either  the  rights  of  Government, 
nor  of  the  zemindar,  nor  of  the  special  appel' 
lants.  Under  this  view  of  the  case,  we 
dismiss  the  special  appeal  with  costs. 


The4th  July  1867. 

Present  : 

The  Ilon'ble  G.  Loch  and  H.  V.  Bayley, 

Judges, 

Presumption  under  Section  4,  Act  X.  of  X859. 

Case  No.  378  of  1867  under  Act  X.of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Hooghly,  dated 
the  $th  December  1866^  affirming  a  deci- 
sion passed  by  the  Deputy  Collector  of 
Serampore,  dated  the  30th  July  jS66, 

Sheikh  Jainooddeen  (Defendant),  Appellant, 

versus 

Poorno  Chunder  Roy  and  others  (Plaintiffs), 

Respondents. 

Baboo  Gopeenath  Mookerjee  for  Appellant. 

Baboo  Kalee  Kishen  Sein  for  Respondents. 

In  the  absence  of  documentary  evidence  to  show  that 
a  pottah  of  1239  was  merely  confirmatory  of  a  previous 
holding^,  the  possession  of  a  ryot  claiming  under  that 
pottah  will  commence  from  the  date  of  his  pottah,  and 
he  is  not  entitled  to  the  benefit  of  the  presumption 

under  Section  4,  Act  X.  of  1859.  .         • 

« 

Lochy  /.—We  think  that  the  petitioner 
has  no  ground  for  special  appeal.  The  suit 
was  for  enhancement.  The  defendant  pleaded 
uniform  payment  of  rent  for  twenty  years, 
and  that  his  rent  was  not  liable  to  enhance- 
ment. The  plaintiff  pointed  out  to  the 
Court   that  the   defendant   in  a  former   suit 
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had  admitted  that  he  held  under  a  pottah  of 
a  date  subsequent  to  the  permanent  settle- 
ment, so  that  his  plea  of  payment  of  rent  at 
the  same  rate  for  20  years  did  not  raise  the 
presumplioil  under  Section  4,  Act  X.  of 
1859.  The  record  was  sent  for;  and, 
though  the  lease  itself  was  not  with  the 
record,  yet  the  plaint  disclosed  the  date  of 
that  instrument  to  be  1239.  It  is  urged 
before  us  that  this  pottah  was  merely 
confirmatory  of  a  previous  holding.  It  was 
for  the  defendant  to  show  this.  The  plaint 
referred  to  does  not  indicate  this,  and  the 
special  appellant  has  given  no  proof  in 
support  of  his  allegation,  but  asserts  that 
the  payment  of  a  uniform  rate  of  rent  for 
20  years  is  a  sufficient  ground  for  conclud- 
ing that  his  rent  cannot  be  enhanced.  The 
receipts  which  he  files,  even  if  genuine,  are 
for  a  period  subsequent  to  1239.  Had  he 
produced  any  of  a  date  previous  to  that 
year,  there  would  have  been  some  ground  for 
believing  that  the  pottah  of  1239  was 
merely  confirmatory  of  a  previous  holding. 
In  the  absence  of  any  such  documentary* 
evidence,  we  can  only  conclude  that  the 
special  appellant's  possession  dates  from  the 
date  of  his  pottah,  and  that  he  is  not  enti- 
tled to  have  the  benefit  of  the  presumption 
referred  to  in  Section  4,  Act  X.  of  1859. 
We  dismiss  the  appeal  with  costs. 


The  4th  July  1867. 

Present  : 

The  Hon'ble  G.  I^ch  and  H.  V.  B\yley, 

.  yudges. 

Section  260,  Act  VIII.  of  1859. 

Case  No.  31 17  of  1866. 

Special  Appeal  from  a  decision  passed  by 
Mr,  y,  R.  Muspratt,  Judge  of  Purneah, 
dated  the  28th  August  1866,  affirming  a 
decision  passed  by  Air,  W,  DaCosta^ 
Principal  Sudder  Ameen  of  that  District, 
dated  the  2gth  March  1866, 

Mirza  Khyrat  Ali  and  others  (Plaintiffs), 

Appellants, 

versus 

Mirza  Syfoollah  Khan  and  others 
(Defendants),  Respondents, 

Messrs,  R,  T,  Allan  and  C.  Gregory 
for  Appellants. 


Mr,  R,  E,  Twiddle  and  Baboo  Sreenath 

Doss  and  Moonshee  Ameer  Ali 

for  Respondents. 

Suit  for  possession  by  purchaser  from  certified  pur* 
chaser  at  an  execution-sale.  Defendant  in  pos'-ession 
not  only  denied  plaintiff's  title,  but  that  of  his  vendor 
whose  purchase  was^  clearly  fraudulent,  being  made  in 
collusion  with  the  judgment-debtor  to  defraud  credit- 
ors.  Meld  that  Section  260,  Act  VIII.  of  1S59,  did  not 
prohibit  a  defendant  under  such  circumstances  from 
auctioning  the  plaintiff's  title  ;  that  it  provided  for 
tne  dismissal  of  a  suit  brought  to  question  the  title  of 
the  certified  purchaser,  but  did  not  prohibit  a  defendant 
from  questioning  that  title  when  the  auction -purchaser 
sought  to  oust  him. 

Bayley,  y, — In  this  case  plaintiff  sued  for 
possession  and  declaration  of  title  as  (o 
certain  putnee  lands  and  for  the  reversal  of 
an  order  passed  in  execution  of  decree  re- 
garding plaintiff's  claim  to  the  lands  in 
question. 

The  suit  was  brought  on  the  allegation 
that  the  plaintiff  had  purchased  the  properly 
from  one  Bella,  without  any  notice  and  for 
valuable  consideration. 

Defendant's  (Syfoollah's)  plea  was  (hat 
Belia  was  merely  the  maid-servant  of 
the  judgment-debtor  Hyder  Ali ;  that  the 
property  was  really  the  judgment-debtor's, 
and  not  Delia's;  that  the  purchase  by  Belia 
was  a  fictitious  one  in  fraud  of  creditors  by 
Hyder  Ali ;  and  that,  consequently,  plaintiff's 
suit  should  be  dismissed. 

The  first  Court  found  that  there  was  a 
collusive  ex-par te  decree  obtained  by  one 
Busunt  Lali,  the  tehsildar,  or  collecting  ser- 
vant of  the  judgment-debtor  Hyder ;  that  the 
debtor  was  himself  the  auction-purchaser; 
that  the  sale  was  made  by  him,  the  judg- 
ment-debtor, to  his  own  maid-servant  Belia, 
and  to  defeat  defendant  Syfoollah's  decree 
against  Hyder,  which  was  of  21st  August 
1864,  the  sale  in  execution  being  on  the 
3rd  September.  The  first  Court  held  that 
Section  260,  Act  XUI.  of  1859,  could  not  be 
applied  to  uphold  such  a  fraud  against  credit- 
ors as  the  case  showed  ;  and  that  plaintiff 
had  full  knowledge  of  the  fraud,  both  from 
the  relative  position  of  Busunt  Lali  and 
Belia  with  the  judgment-debtor,  and  from 
the  proceedings  in  the  execution-case  when 
plaintiff  dealt  with  Hyder  Ali  as  the  real 
owner,  and  not  with  Belia,  and  nothing  was 
adduced  to  show  that  Belia  was  the  real 
purchaser,  while  it  was  clear  also  tli^^ 
plaintiff  was  not  in  possession. 

The  Lower  Appellate  Court,  going  ver)' 
much  on  the  same  view,  held  that  the  sale 
under  which  plaintiff's  claim  arose  was  the 
result  of  a  fraud  against  creditots :  that  the 
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knowledge  of  plaintiff  was  shown  by  the 
condition  in  the  deed  providing  for  compen- 
sation if  the  sale  were  cancelled  ;  and  the 

\  Lower  Appellate  Court  remarked  that  Sec- 
tion 260  did  not  apply  to  give  a  title  to  an 
a!l<^  purchaser,  who  was  one  acting  with 

\  %  knowledge  of  fraud  as  here. 

The  grounds  taken  in  special  appeal  are : — 

I.  That  the  Lower  Appellate  Court  has 
not  q)ecificaliy  found  that  the  purchase  by 
Mossamut  Bella  was  a  fictitious  one. 

I.  That  the  stipulation  in  the  deed  for 
the  possible  cancellation  of  the  sale  was  no 
sufficient  evidence  of  fraud  as  the  Lower 
Appellate  Court  had  treated  it  to  be. 

3.  That  there  is  no  evidence  to  plaintiff's 
knowledge  of  any  fraud. 

4-  That  Section  260  applies  to  this  case, 
as  one  between  a  certified  purchaser  and 
lie  beneficial  owner. 

We  do  not  think  any  of  these  pleas  valid. 
It  was  not,  in  our  opinion,  necessary  that 
tiiere  should  be  any  specific  and  separate 
finding  by  the  Lower  Appellate  Court  of 
jBcHa's  purchase  being  fictitious,  for  there 
is  substantially  a  clear  fmding  by  the  Lower 
Appellate  Court  that  the  whole  transaction, 
of  which  Bella's  purchase  was  but  a  part, 
»as  all  in  fraud  of  creditors.  We  think 
with  the  Lower  Appellate  Court  that  the 
IHOviso  in  the  deed  for  compensation  in 
case  of  the  cancellation  of  the  sale  indicated 
tome  knowledge  of  such  a  contingency,  and 
fnnn  the  facts  of  the  case  it  is  evident  that 
that  consequence  conld  only  arise  from  the 
fictitious  and  fraudulent  character  of  the 
transactions.  Farther,  it  -is  nowhere  shown 
to  OS  that  the  Lower  Court  have  found 
^wwigly  that,  in  the  execution-proceed ingsr, 
plaintiff  dealt  with  Hyder  Ali,  and  not  with 
Bella  as  the  real  owner.  Looking  further 
to  Basnnt  LalUs  position,  the  additional 
twees  of  fraud  are  distinct. 

Lastly,  as  to  Section  260,  Aft  VIIL  of 
1859,  it  is  true  that  that  Section  provides 
far  a  valid  title  as  between  the  certified 
pmthaser  and  the  beneficial  owner,  but  that 
ti  on  the  legal  presumption  that  there  is  a 
teal  sale  and  a  real  transaction  which  all 
the  fraud  apparent  in  this  case  directly  con- 
tradicts. Neither  that  law,  nor  any  other 
coacting  legal  rules  and  provision  for  real 
transactions  of  sale,  can  be  said  to  have  been 
taendcd  by  the  Legislature  to  apply  to 
tonaactions , which  were  not  real  transac- 
'  tea  at  all. 


In  this  view  I  would  dismiss  this  present 
appeal  with  costs. 

Loch,  y, — I  concur^in  the  order  dismiss- 
ing the  appeal.  Section  260  is  ^ot  applica- 
ble to  the  case.  The  defendant  is  in  posses- 
sion. The  purchaser  from  a  certified  pur- 
chaser at  an  execution-sale  seeks  to  obtain 
possession.  The  defendant  denies,  not  only 
plaintiff's  title,  but  that  of  his  vendor,  whose 
purchase  was  clearly  fraudulent,  being  made 
in  collusion  with  the  judgment-debtor  to 
defraud  creditors.  Section  260  does  not 
prohibit  a  defendant,  under  such  circum- 
stances, from  questioning  the  plaintiff's  title. 
It  provides  for  the  dismissal  of  a  suit  brought 
to  question  the  title  of  the  certified  pur- 
chaser, but  does  not  prohibit  a  defendant 
questioning  that  title  when  the  auction-pur- 
chaser seeks  to  oust  him. 


The  4th  July  1867. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Possession— Dispute  between  Moknrrureedar 
and  Dur-ptxtneedar. 

Case  No.  122  of  1867'. 

Application  for  review  of  judgment  passed 
by  the  Honble  Justices  Kemp  and  Markby, 
on  the  21st  February  iSij,  in  Special 
Appeal  No,  2161  of  1866. 

Shero  Koomaree  Debee  (Appellant), 
Petitioner^ 

versus 

Keshub  Chunder  Bose  and  others  (Respond- 
ents), Opposite  Party, 

Mr.  A,  T,  7\  Peterson  and  Baboos  Juggoda- 
nund  Mookerjee  and  Romesh  Chunder 
Mitter  for  Petitioner. 

Baboos  Kishen  Succa  Mookerjee  and  Nil 
Madhub  Sein  for  Opposite  Party. 

In  a  dispute  between  a  mokurrureedar  and  dur-put- 
needar«  it  was  held  that  the  khas  possession  of  the  dur- 
putneedar,  having  been  established  by  a  decree  under 
Section  230,  A<51  VIII.  of  1859,  could  not  be  disturbed 
except  by  a  regular  suit  by  the  mokurrureedar  for 
confirmation  of  his  title  as  mokurrureedar  and  for  direct 
possession. 

•        *     ^ 

Kemp,  J, — This  is  an  applicat!on  to 
review  the  judgment  of  this  Court,  dated 
the  21st  Februarjr^  1867. 

The  applicant  is  the  mokurrureedar,  the 
opposite  party  the  dur-putneedar. 

The  mokurrureedar,  having  in  a  regular 
suit  succeeded   in   getting  rid    of   a   dur- 
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mokurruree  holding  which  was  prejudicial 
to  his  title,  took  out  execution  of  his  decree, 
and  was  placed  in  fiossession  by  the  Civil 
Court  by  the  usual  process  of  sticking  up 
a  bamboo*  on  the  estate.  His  possession 
was  opposed  by  the  dur-putneedar,  who 
alleged  that  he  was  in  khas  possession,  and 
had  been  so  for  many  years,  and  that  the 
mokurruree  of  the  applicant  for  review  had 
no  real  existence.  The  dur-putneedar 
applied  to  the  Civil  Court  under  the 
provisions  of  Section  230,  Aft  VIII.  of 
1S59,  and  the  application  was  treated  as  a 
suit,  the  dur-putneedar  being  the  plaintiff, 
and  the  mokurrureedar  the  defendant.  The 
Judge  held  that  the  dur-putneedar  had 
been  in  long  and  undisturbed  khas  posses- 
sion of  the  property  in  dispute,  and  that  the 
mokurruree  had  no  real  existence.  The  dur- 
putneedar's  suit  was  decreed. 

In  special  appeal,  present  Kemp  and 
L.  S.  Jackson,  JJ.,  the  suit  was  remanded 
with  directions  to  the  Judge  to  try  whether 
the  interests  of  the  dur-putneedar  were  ident?- 
cal  with  those  of  the  dur-mokurrureedar, 
whose  tenure  had  been  extinguished.  The 
Judge  has  found  that  the  two  interests  are 
not  identical.  He  adheres  to  his  former 
opinion  that  the  mokurruree  has  no  real 
existence. 

The  suit  came  again  before  this  Court 
in  special  appeal,  present  Kemp  and 
Markby,  JJ. 

It  was  contended  on  that  occasion,  isty 
that  the  Judge  had  no  jurisdiction,  inas- 
much as  the  valuation  of  the  suit  was  suffi- 
ciently high  to  admit  of  an  appeal  direct  to 
this  Court;  2ndy  that  the  Judge  ought, 
on  the  evidence,  to  have  found  that  the 
mokurruree  existed.  The  Court  held  that 
the  first  point  could  not  be  raised,  as  it 
was  then  taken  for  the  first  time.  The 
learned  Counsel,  Mr.  Paul,  who  appeared 
for  the  special  appellant,  did  not  press  the 
point.  On  the  second  point,  the  Court  were 
of  opinion  that  the  Judge  had  substantially 
complied  with  the  remand  order.  They, 
however,  observed  that  it  was  quite  unneces- 
sary in  a  suit  under  Section  230  to  go  into 
the  question  of  title,  and  expressed  no 
opinion  on  the  question  of  the  existence  of 
the  mokurruree.  The  special  appeal  was 
dismissed. 

Mr.  Peterson;  who  appears  for  the  appli- 
cant for  review,  contends  that,  as  his  client, 
the  mokurrureedar,  has  obtained  a  decree  ex- 
tinguishing the  dur- mokurruree  tenure,  he. is 


entitled  to  khas  possession,  paying  the  rent 
of  his  mokurruree  to  the  dur-putneedar. 

We  think  that  this  contention  is  wrong. 
The  mokurruree  of  the  applicant  is  not  ad- 
mitted by  the  dur-putneedar,  and  it  has  not 
been  pronounced  to  be  valid  in  a  suit  to 
which  the  dur-putneedar  was  a  party.  The 
dur-putneedar  has  been  found  to  be  in  khas 
possession — a  possession  which  he  has  held 
for  a  lengthened  period.  He  cannot  be 
ousted ;  and  the  mokurrureedar,  if  he  wishes 
to  obtain  khas  possession,  must  sue  for  con- 
firmation of  his  title  as  mokurrureedar  and 
for  direct  possession.  The  mokurruree  and 
dur-putnee  may  well  co-exist,  the  former 
being  a  tenure  of  a  superior  grade  ;  but  the 
possession  of  the  dur-putneedar,^  which  has 
been  established  by  the  decree  under  Section 
230,  cannot  be  disturbed,  except  by  a  regular 
suit  in  which  the  existence  and  validity 
of  the  mokurruree  and  the  right  of  the 
mokurrureedar  to  khas  possession  will  be  the 
issues  to  be  tried. 

The  application  is  rejected  with  costs  and 
interest. 


The  4th  July  1867. 
Present: 

The  Hon'ble  L.  S.  Jackson  and 
C.  P.  Hobhouse,  Judges, 

Joint-decree— Ejectment— Mesne-profits- 

Custom. 

Case  No.  232  of  1867. 


\ 


Miscellaneous  Appeal  from  an  order  passed  i 
by  the  Principal  Sudder  A  meen  o/Purneah,  \ 
dated  the  i^th  February  j86y, 

i 

i 

Jugurnalh  Singh  (Judgment-debtor), 
Appellant, 

versus 

Shaikh  Ahmedoollah  (Decree-holder), 
Respondent. 

Mr,    }V,  A.  Montriou  SLiid  Baioo  Mohesh 
Chunder  Chowdhry  for  Appellant. 
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Mr.  C.  Gregory  for  Respondent. 

When  once  a  joint<decree  has  been  given,  that  decree 
WW  ifter  remains  a  joint-decree,  any  act  or  conduct  of 
the  deoee-holder  notwithstanding^. 

Where  one  party  illegally  dispossesses  another,  and 
lets  his  estate  in  farm,  the  amount  of  the  rent  which  the 
Mrty  wrongfully  ousted  might  have  ordinarily  received 
had  he  been  in  possession,  and  not  the  amount  of  the 
Jam  rents  received  during^  the  wroni^ful  possessor's 
iscambency,  will,  unless  any  special  custom  be  proved, 
be  the  measure  of  mesne-profits  to  be  awarded. 

yachon,  /.—On  the  first  point  which 
arises  in  this  case,  I  am  of  opinion  that  the 
plaintiff,  by  the  petitions  presented  on  the 
lotb  January  1866,  absolved  Gunesh  Lai 
and  the  other  parties  named  in  respect  of 
the  wassilat  of  the  i-anna  4-gundahs  share, 
and  that,  in  doing  so,  he  unquestionably  also 
ibidvcd  the  other  defendants  in  respect  of 
that  sanae  share.  It  does  not  appear  to  me 
(nor,  I  think,  to  my  brother  Hobhouse)  that 
he  gave  op  his  claim  to  wassilat  from  one 
ici  of  defendants  or  the  other  in  respect  of 
the  a-annas  8-gundahs  share. 

Mr.  Montriou  contended  that  to  interpret 
the  so-called  compromise  in  this  sense  would 
be  an  act  of  injustice  towards  Gunesh  Lai 
and  those  who  entered  into  it,  chiefly  because 
Gonesh  Lai,  in  consideration  of  that  com- 
promise, agreed  to  forego  his  right  of  appeal 
10  the  Privy  Council.  Now,  considering  that 
Gonesh  1^1  was  at  the  most  only  interested 
to  the  extent  of  one-half  in  the  suit,  and 
considering  that  the  other  parties,  who  were 
equally  interested  with  him,  had  allowed  the 
tosion  against  them  to  become  final,  and 
that  Gonesh  Lai  had  against  him  the  care- 
Wly  considered  opinion  and  order  of  the 
High  Court,  I  should  be  inclined  to  think 
that  that  right  of  appeal  was  not  a  right  of  a 
^  valuable  description. 

Then,  upon  the  other  point,  I  confess  that, 
M  far  as  1  have  been  able  to  consider  it,  I 
have  no  doubt  at  all. .  The  question,  it  ap- 
pears  to  me,  is  not  a  question  of  penalty  as 
^gainst  the  judgment-debtor,  but  the  question 
wjbether  the  plaintiff  is  not  to  be  indemni- 
«d  for  the  loss  which  he  has  sustained  by 
Jc  wrongful  act  of  the  defendants.  Now, 
« alleges  that  wrongful  act  to  be  a  disposses- 
«on  whereby  he  incurred  a  loss  of  the 
jWe  rem  which  he  would  have  collected  if 
he  had  remained  in  possession.  Ordinaxily, 
j|nttn,  I  think,  must  be  presumed  to  have 
'^wn  in  immediate  possession  of  his  own 
^Jate.  The  defendants,  however,  say  that 
^  »a8  not  in  khas  possession ;  that  he  had 
pajed  a  fann,  and  that  they  themselves— 
^  »ey  dispossessed  him—- had  no  khas  pos- 

voL  vin. 


,  session,  but  simply  took  rent  from  the  farmer. 

1  It  seems  to  me  very  clear  that,  upon  that 
allegation,  if  neither  party  offers  any  proof, 
the  Court  would  be  bound  to  decide  that  the 
plaintiff  had  been  in  possession  of  the  estate, 
and  that  he  had  collected  his  own  rents,  and 
that  the  measure  of  his  loss,  therefore,  is  the 
amount  of  rent  that  would  have  been  col- 
lected directly  from  the  ryots. 

Upon  neither  of  these  grounds,  therefore^ 
does  it  appear  to  me  that  there  is  any  reason  . 
for  reversing  the  decision  of  the  Principal 
Sudder  Ameen. 

Mr.  Justice  Hobhouse  has  gone  very  fidly 
into  the  case,  and  I  think  it  needless  to  re* 
cord  my  opinion  at  greater  length,  but  I  con- 
cur with  him  in  dismissing  the  appeal  with 
costs. 

Hobhouse,  ^.— As  I  understand  the  mate- 
rial facts  of  this  case,  they  are  these,  viz^ 
that  the  decree-holder,  special  respondent, 
got  a  decree  for  mesne-profits  of  4  annas  of 
a  certain  property  jointly  and  severally 
against  the  judgment-debtor,  special  appel- 
lant, and  other  judgment-debtors  not  before 
this  Court;  that,  in  the  first  instance,  joint 
execution  against  all  the  judgment-debtors 
was  taken  out;  that  then  the  decree-holder 
received  a  certain  sum  of  money  from  certain 
of  the  judgment-debtors  in  satisfaction  of 
what  he  called  a  i-anna  4-pies  share  of  the 
mesne-profits;  and  that  he  then  sought  to 
take  out  execution  of  the  balance-share,  viz.^ 

2  annas  8  pies  of  his  decree  against  the 
remaining  judgment-debtors,  including  spe- 
cial appellant,  but  excluding  those  of  the 
judgment-debtors  who  had  paid  the  sum 
above  alluded  to. 

These  being  the  facts  of  the  case,  the 
learned  Counsel  for  special  appellant  contends 
that  the  decree-holder,  special  respondent, 
has,  by  his  act  releasing  certain  of  the  judg- 
ment-debtors, either  virtually  put  an  end 
to  the  decree  altogether,  or  has  at  least  so 
far  altered  the  terms  of  the  decree  that  he 
is  now  only  entitled  to  execute  it  against 
his  (the  learned  Counsel's)  client  to  the 
extent  of  that  client's  share  in  the  property 
of  which  wassilat  is  claimed. 

The  learned  Counsel  has  not  beea  &ble  tm^ 
show  us  any  authority  in  support  of  his 
first  proposition,  and  it  is  in  my  judgment 
a  proposition  which  has  no  foundation  either 
in  law  or  in  equity. 

In  support  of  his  second  proposition,  the 
learned  Counsel  refers  us  to  the  following 


134 


Civil 


THX  WXBKLT  RKPORTKE. 


Rulings, 


[Vol.  vni. 


i'udgments  of  Division  Benches  of  this 
yOnrt,  viz. : — 

'    Hay's  Reports  of  1863,  page  297. 

Weekly  Reporter,  Volume  VI.,  page  113. 

Weekly  Reporter,  Miscellaneous,  Volume 
II.>  page  52. 

The  second  case  cited  is  not,  it  appears 
to  me,  in  point,  for  it  was  a  judgment  not 
in  execution  of  a  decree  already  passed  such 
(ts  this  is,  but  in  regular  appeal  in  deter- 
inination  of  what  a  decree  should  be,  and  in 
such  a  judgment  the  Court  was  not  employ- 
ed in  simply  executing  but  in  making  a 
decree. 

'  The  opinion  of  the  learned  Judges  in  the 
last  case  cited  is,  in  my  judgment,  rather 
adverse  to  than  in  favor  of  the  learned 
Counsers  argument ;  and,  though  the  finditjg 
of  the  Judges  is  somewhat  in  conflict  with 
their  opinion,  yet  that,  no  doubt,  is  attribut- 
able, as  the  pleader  for  the  special  respond- 
isnt,  who  was  in  the  case,  points  out,  to  1 
special  circumstances  which  are  not  made*! 
(0  appear  in  the  face  of  the  judgment. 

The  first  case  cited  is  undoubtedly  in 
point,  and  there  the  learned  Judges  would 
feem  to  have  held  that,  where  a  decree-holder 
of  a  joint  and  several  decree  proceeded 
against  one  of  several  judgment-debtors 
as  for  a*  separate  share,  and  released  him 
from  the  balance  of  the  decree,  the  decree 
became  converted  into  a  separate  decree, 
and  could  only  be  executed  against  the  rest 
of  the  judgment-debtors  according  to  their 
respective  shares  of  the  debt. 

'  I  observe,  however,  that  this  judgment 
was  avowedly  based  upon  the  peculiar  cir- 
cumstances of  the  case,  circumstances  that 
are  not  before  us ;  that  it  has  not  been 
followed  by  other  Division  Benches ;  and  that 
one  of  the  learned  Judges  who  delivered  it 
has  hioiself,  in  another  case,  adopted  a 
pifferent  principle ;  and  I  think,  therefore, 
that  we  are  not  bound  to  follow  the  judg- 
ment unless  it  be  consonant  to  equity  and 
practice. 

7    And,  on  the  other  hand,  I  think  that  Mr. 

Gregory,  pleader  for  special  respondents,  has 

clearly  shown  us,  by  the  following  rulings, 

•%/jB.,  Mi!5cellaneous,  Weekly  Reporter,  Volume 

VI.,  page  40,  Volume  V.,  page  9,  and  Volume 

?II.,  page  49,  that  the  well-understood  prafitice 

'of  the  Courts  is  that,  when  once  a  joint-decree 

has  been  given,  that  decree  remains,  as  a  rule, 

ecfver  after  a  joint-decree,  any  act  or  conduct 

vof  the  decr6e-bold«r  notwithstaotding. 


And  this  practice  seems  to  me  to  be  quite 
in  accordance  with  the  law  and  with  equity. 

The  law  under  which  we  are  hearing 
this  special  appeal  is  Section  11,  Act  XXUI. 
of  1 86 1,  and  that  law  enables  us  to  deter- 
mine any  questions  arising  between  the  parties 
to  the  suit  in  which  the  decree  was  passed, 
and  relating  to  the  execution  thereof. 

Now,  this  must  mean  any  questions  be- 
tween the  contending  parties,  the  platntifiF 
on  the  one  hand,  and  the  defendant  on  Che 
other ;  and,  to  apply  the  law  to  this  case,  all 
that  we  have  to  see  is  whether  or  not  the 
special  appellant  is  jointly  or  only  separately 
liable  for  the  decree. 

Now,  the  decree  declares  distinctly  a  joint 
liability ;  and  if,  in  execution  of  that  decree, 
we  were  to  rule  that  the  liability  was  sepa- 
rate, we  should  not  only  be  going  beyond 
the  terms  of  the  decree,  but  beyond  the  plain 
letter  of  the  law,  for  we  should  have  to 
determine  what  the  decree  has  not  deter- 
mined, 7)iz.y  what  the  separate  liability  was; 
and  so  we  should  be  determining  a  question 
not  between  contending  parties,  but  be- 
tween non-contending  parties  in  the  suit— 
a  question,  not  even  the  subject  of  the  suit, 
much  less  determined  by  the  decree — a  ques- 
tion in  this  case  which  is  evidently  the 
subject-matter  for  a  separate  suit  for  con- 
tribution between  the  special  appellant  and 
his  co-judgment-debtors. 

And  the  equity  of  the  case  is  equally 
clear  to  me.  Supposing  A  to  hold  a  decres 
against  B  and  C  jointly  for  Rs.  900,  and  sap- 
posing  A  to  take  300  from  B  as  his  share 
of  the  debt,  to  release  B  from  further 
liability,  and  to  proceed  against  C  ioi  the 
balance  of  Rupees  600,  C  was  originally 
liable  for  the  whole  900  rupees,  and  it 
is  plain  to  demonstration  that  C  is  not 
prejudiced  by  having  his  liability  reduced  to 
Rupees  600.  Any  agreement  between  A  and 
B  is  not  binding  upon  him.  He  is  made 
liable  for  a  less  sum ;  and  if  he  has  still  paid 
more  than  his  share  of  the  joint  debt,  he 
has  still  his  action  against  B. 

On  these  grounds,  I  would  affirm  the 
judgment  of  the  Court  below,  holding  this 
decree  to  be  still  a  joint-decree  against  the 
special  appellant. 

Mr*  Montriou  then  objects  that  the  wassi- 
lat  has  not  been  properly  arrived  at  by  the 
Court  below.  He  states  that,  during  the 
time  of  special  respondent's  dispossession, 
his  client,  the  special  appellaat,  had  let  the 
estate  in  farm;  and  he  contends,  therefore, 
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thtthefarsn-rents  received  during  his  client's 
iiiciunbeiicy  arc  the  proper  measure  of  the 
lassilat  to  be  awarded,  and  not  the  rents 
paid  by  the  ryots,  as  actually  awarded  by  the 
Court  below. 

I  think  the  proper  definition  of  wassilat, 
as  repeatedly  ruled  by  this  Court,  is  not 
only  any  profits  that  the  wrongful  possessor 
did  receive,  but  also  any  that  the  party 
wrongfully  ousted  might  have  ordinarily  re- 
ceived had  he  been  in  possession  of  the  pro- 
perty on  which  wassilat  is  awarded. 

Now,  ordinarily,  it  must  be  conceded  that 
a  laodlord  in  this  country  receives  his  rents 
direct  from  the  ryots ;  and  it  must,  therefore, 
be  presumed  that  the  decree-holder  in  this 
case  would,  had  he  been  in  possession,  so 
have  received  his  rents. 

If,  in  the  particular  part  of  the  country 
from  which  this  case  comes,  it  is  the  custom 
for  landlords  to  let  their  estates  in  farm, 
tben  that  custom  should,  as  a  special  custom, 
bave  been  proved. 

ft  has  not  been  so  proved,  nor  even 
attempted  to  be  proved ;  and  I  think  it  must, 
tfaerefcMre,  be  presumed  that,  had  the  decree- 
bolder  been  in  possession,  he  would  have 
taken  the  rents  direct  from  the  ryots, 
and  I  hold,  therefore,  that  the  amount  of 
Iboie  rents  was  rightly  declared  by  the 
Court  below  to  be  the  measure  of  the  was- 
sikt  to  be  awarded. 

I  would  observe,  loo,  that  the  learned 
Counsel  would  scarcely  be  right  in  contend- 
ing, under  any  circumstances,  that  the  farm- 
lentB  received  would  be  the  sole  measure  of 
tbe  wassilat  to  be  awarded,  for  I  presume 
tbe  usual  consideration  and  perhaps  salamee 
itie  paid  by  the  farmer. 

I  would  affirm  the  judgment  of  the  Court 
Uow,  and  dismiss  ibis  special  appeal  with 
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The  5th  July  1867. 

Present  : 

The  Hon'ble  J.  P.  Norman  and  W.  S.  Seton- 

Karr,  Judges, 

Limitation — Lease — Reversioner. 


Case  No.  467  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Jessore^  dated 
the  2sth  November  186^,  affirming  a 
decision  passed  by  the  Principal  Sudder 
Ameen  of  Magoorah,  dated  the  jist 
March  186 j. 

Huronaih  Rai  and  others  (some  of  the 
Defendants),  Appellants, 

versus 

Rajah  ludoo  Bhoosun  Deb  Rai  (Plaintiff)  and 

another  (Defendant),  Respondents, 
« 
Baboos  Bungsee  Dhur  Sein  and  Sreenath 
Dass  for  Appellants. 

Mr,  R,  V,  Doyne  and  Baboo  Issur  Chunder 
Chuckerbutty  for  Respondents. 

A  reversioner's  cause  of  action  against  his  ancestor's 
lessee  does  not  accrue  until  the  expiration  of  the  lease, 
unless  the  reversioner  is  evicted  or  deprived  of  his  rent^ 
or  rent  is  received  adversely  to  him  by  a  stranger  from 
the  lessee. 

Norman,  J, — The  plaintiff,  in  the  month 
of  July  1862,  sued  for  the  possession  of 
lands  in  Khedaparrah,  Tailkoopee,  and  Baro^ 
pakea  as  appertaining  to  a  6-annas  8-gttn» 
dahs  share  of  Pergunnah  Mahomed  Shahye, 
with  mesne- profits  from  the  ist  of  Bysack 
1261,  I*.  ^.,  April  1854,  the  date  of  the  ex- 
piration of  the  lease  of  Mr.  Kenny,  the  late 
ijaradar. 

In  a  former  judgment,  this  Court  dismis»- 
ed  the  suit  as  barred  by  limitation,  on  the 
ground  that  the  plaintiff's  cause  of  action 
arose  from  the  date  of  the  eviction  of  M«. 
Kenny  in  1848. 

Mr.    Paul,  with  whom  was  Baboo  Issur 
Chunder  Chuckerbutty,  applied  for  a  revjew. 
No  cause  being  shown  to  the  contrary,  thj^ 
review  was  granted,  and  the  case  restored  to 
the  file. 

We  have  now  re-heard  the  case  on  ihfs 
point,  and  are  of  opinion  that  the  former 
decision  was  erroneous,  and  must  be  re- 
versed. ; 


13^ 


Civil 


THE  WBSKLT  RSFOETBIU 


Rulings. 


[Vol.  vm. 


{a.)  As  to  a  Hindoo 
wiaow,  see  Doe  dem. 
Goluck  Monee  Debee 
versus  Defi^ambur  Dey, 
2  Boulnois  198. 

Katama  Natchiar 
versus  the  Rsna  of 
Shibagunga,  9  Nloore's 
Indian  Appeals  604. 

{b,)  Compare  Derritt 
versus  Norths  11  East 
373 ;  Barker  versus 
Richardson,  4  Barne- 
wall  and  Anderson  579. 


The  plaintiff  does  not  claim  under  Mr. 
Kenny,  nor  can  it  be  said  that  he  took  the 
estate  which  Mr.  J^enny  possessed.  An 
heir  takes  the  estate  of  his  ancestor,  and 
must  takcf  it  with  all  its  incidents  and  in- 
firmities. Possession  adverse  to  the  ances- 
tor is  adverse  to  his  heir,  and,  if  it  is  suffi- 
cient to  bar  the  right  of  the  ancestor,  is  a 
bar  to  the  heir,   (a.)   But   the    reversioner 

expectant  on  a  lease 
comes  in  by  title  para- 
mount. His  estate  is  a 
new  estate  wholly  dis- 
tinct from  that  of  the 
lessee.  Ordinarily  speak- 
ing, such  a  person  can- 
not be  bound  by  the  acts 
or  defaults  of  the  lessee. 
(^.)  As  a  general  rule, 
adverse  possession,  so  as 
tobar  a  reversioner,  does 
not  commence  until  the  expiration  of  the 
term.  It  would  be  otherwise  if  the  rever- 
sioner during  the  time  were  deprived  of 
his  rent,  or  if  rent  was  received  adversely 
to  him  by  a  stranger — as,  for  instance,  if  a 
stranger  obtained  a  decree  against  him  on 
an  intervention  under  Section  77  of  Act  X. 
of  1859. 

Here  it  is  not  shown  that  the  plaintiff 
suffered  any  actual  wrong  or  had  any  right 
of  action  during  the  continuance  of  Mr. 
Kenny's  lease.  It  is  not  shown  that  he  was 
evicted  or  deprived  of  his  rent,  or  that  rent 
was  received  from  Mr.  Kenny  adversely  to 
him,  while  Mr.  Kenny's  lease  continued. 
He  did  not  join  with  Mr.  Kenny  in  his  suit 
against  the  now  defendant,  as  he  clearly 
might  have  done  to  protect  his  own  interest 
as  reversioner.  He  was  not  allowed  by  the 
Court  to  carry  on  the  appeal  in  Mr.  Kenny's 
suit  after  Mr.  Kenny's  interest  had  ceased. 
We  need  express  no  opinion  as  to  whether 
or  not  it  was  competent  to  the  Court,  under 
Act  VIII.,  to  have  permitted  him  to  do  so. 
Be  that  as  it  may,  Mr.  Kenny  had  the  right 
of  possession  during  the  continuance  of  his 
lease.  The  plaintifiF's  right  to  actual  posses- 
sion, and,  consequently,  his  right  to  maintain 
the  present  suit,  accrued  for  the  first  time 
•A¥hen  l^r.  Kenny's  lease  came  to  an  end  in 
1854. 

The  present  suit,  having  been  brought 
within  eight  years  from  that  date,  was  clearly 
in  time.  No  other  point  has  been  raised 
before  us,  nor  was  any  other  taken  by  the 
appellant  at  the  former  hearing. 


We,  therefore,  reverse  the  former  deciskm, 
and  dismiss  the  appeal  with  costs  and 
interest. 

Seion-Karr,  J, — I  concur  in  thinking  that 
the  appeal  should  be  dismissed,  and  that  the 
plaintiff  should  be  entitled  to  retain  his 
decree.  I  was  not  one  of  the  Divisional 
Bench  which  ruled  that  the  suit  should 
have  been  dismissed  as  barred  by  limitation ; 
and  I  quite  concur  in  the  conclusion  that 
the  suit  is  not  barred,  for  the  reason  that 
there  was  no  possession  adverse  to  the 
plaintiff,  so  long  as  Mr.  Kenny's  lease 
lasted. 


The  5th  July  1867. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  C.  P. 
Hobhouse,  Judges.    . 

Section  xz,  Act  XXIII.  of  x86x— Appeal 

Case  No.  145  of  1867. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  the  Small  Cause  Courts 
exercising  the  powers  of  a  Principal 
Sudder  Ameen  of  Tirhootj  dated  the  28th 
December  1866, 

Greejanund  Oopadhya  (Decree  holder), 

Appellantf 

versus 

Ruttee  Ramun  Oopadhya  and  another  (Judg- 
ment-debtors), Respondents. 

Baboo  Kalee  Kishen  Sein  for  Appellant 

Baboo  Kishen  Succa  Mookerjee  for 
Respondents. 

Section  11,  Act  XXIII.  of  1861,  does  not  allow  m 
appeal  in  matters  already  specifically  provided  for  in  the 
different  Sections  of  the  Procedure  Code  (e.g..  Sections 
243  and  364). 

Jackson,  J. — It  appears  to  me  quite  clear 
that  there  is  no  appeal  in  this  case. 

It  would  be  manifestly  inconvenient  th^ 
there  should  be  an  appeal  in  such  cases,  and 
the  Section  itself  provides  no  appeal.  Seclioo 
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364  of  Ad  VIII.  of  1859  declares  that  "no 
''if^peal  shall  lie  from  any  order  passed  after 
''decree,  and  relating  to  the  executiont  here- 
to/, except  as  is  hereinbefore  expressly 
"provided.'  Bat  Baboo  Kalee  Kishen  Sein, 
DOtwithstaDding,  thinks  that  Section  11,  Act 
XXUI.  of  1 86 1,  allows  an  appeal.  I  am  of 
opinion  tliat  it  does  not  allow  any  such 
ippeal.  By  that  Section  it  is  enacted  that, 
in  certain  matters  not  already  provided  for 
nader  the  provisions  of  the  Procedure  Code, 
the  Coort  is  to  decide  questions  arising  after 
decree  relating  to  execution  thereof  between 
tJK  parties  to  the  suit,  and  upon  such  deci- 
aoo  it  is  declared  that  there  shall  be  an 
ippeal.  But  that  Section  neither  supersedes, 
nor  in  any  respect  touches  upon,  matters  al- 
nadjr  specifically  provided  for  in  the  dif- 
ferent Sections  of  the  Procedure  Code. 
Thej  continue  to  be  liable  to  be  deaU  with 
lod  considered  under  the  several  Sections 
vhich  refer  to  them.    This  matter  is  one 


fies. 


The  appeal  will  be  dismissed  with  costs. 
H^bkouscy  y, — 1  concur. 


Baboo  Kalee  Kishen  Sein  for  Appellant. 
Baboo  Luckhee  Churn  Bose  for  Respondents. 

Section  11,  Act  XIV.  of  1859,  does  not  apply  to  exe- 
cution of  decrees. 

Jackson,  J, — I  HAVE  no  doubt  that  the 
plea  of  minority  will  not  avail  the  decree- 
holder.  In,  the  particular  case  before  us, 
it  would  be  ^  very  inequitable  and  unreason- 
able plea,  because  the  person  seeking  to  avail 
herself  of  it  is  the  very  person  on  whom  it 
devolved  during  the  minority  of  the  deceased 
decree-holder  to  have  carried  it  out,  she  being 
guardian  during  that  period. 

But  upon  the  general  principle  I  have  no 
doubt.     It  has  been  held  in  the  case  at  the 


pnmded  for  by  Section  243  and  Section  364,  r      nr    1 1    n 

ind  therefore  I  am  of  opinion  that  no  appeal    ^^th  page  of  5  Weekly  Reporter,  and  m  a 


The  5th  July  1867. 

Present: 

The  Hon'ble  L.  S.  Jackson  and  C.  P. 
Hobhouse,  Judges, 

Liwtitioii-^Sectum  xz.  Act  XIV.  of  1859— 

Ezecntion. 

Case  No.  ^^^  of  1867. 

Jltwellaneaus  Appeal  from  an  order  passed 
\y  the  Additional  Judge  of  Hooghly, 
dated  the  31st  January  iSoy,  reversing 
«  order  passed  by  the  Sudder  Ameen 
tf  that  District^  dated  the  6th  October 
1866, 

Tarucknath  Mookerjee  (Decree-holder), 
Appellant, 

versus 

Poomo  Chunder  Chatlerjee  and  others 
(Jadginent-debtors)!  Respondents, 


subsequent  case  at  page  37  of '6  Weekly 
Reporter,  that  Section  11  of  Aft  XIV.  of 
1859  does  not  apply  to  execution  of  decrees — 
a  consideration  which  appears  to  me  to  be 
perfectly  plain,  both  under  the  terms  of 
Section  11  and  Sections  20  and  21  of  that 
Act.  There  is  an  earlier  decision  which 
appears  to  be  to  a  contrary  efFect  in  the 
IVth  Volume  of  the  Weekly  Reporter.  I  do 
not  find  that  that  decision  has  since  been 
followed,  ar^d  therefore  there  is  no  existing 
conflict  of  opinion  upon  the  point ;  and  I  do 
not  think  it  is  necessary  to  refer  the  point 
to  a  Full  Bench. 


The  judgment  of   the    Court   below 
affirmed  with  costs. 


is 


Hobhouse,  J. — I  concur  with  my  learned 
colleague.  I  think  the  terms  of  Section  21 
and  Section  11  of  Act  XIV.  of  1859  are 
quite  clear.  Section  20  says  that  ncf  pro* 
cess  shall  issue  unless  a  proceeding  shall 
have  been  taken.  Section  1 1  is  exceptional 
only  in  regard  to  actions  brought,  and  not  in 
regard  to  anything  done  in  execution  of  a 
decree  after  the  termination  of  the  action. 
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The  loih  May  1867. 

Present  : 

The  Hon'fcle  J.  P.  Norman  and  W.  S.  Seton- 

Karr,  Judges. 

Section  4,  Act  VI.  of  1862  B.  C— Transfer  of 
Tenures— Registration— Section  78,  Act  X.  of 
1859 — Canceiment  of  Lease. 

Case  No.  416  of  1866  under  Act  X.  of       | 

1859; 

Regular  Appeal  from  a  decision,  passed  by 
ike  Deputy  Collector  of  Patna,  dated  the 
ijih  September  1S66. 

Dulli  Chand  and  others  (Plaintiffs),         | 
Appellants, 

versus 

Meher  Chand  Sahoo  and  others  (Defendants), 

Respondents. 

Mr,  R.  T.  A  llan  and  Baboo  Divarkanath 
Mitter  for  Appellants. 

Mr,  C,  Gregory  and  Baboo  Juggodanund 
Mookerjee  for  Respondents. 

Suit  laid  at  Rupees  11,356-5-3- 

Section  4,  Act  VI.  of  1862  B.  C,  applies  only  to  under- 
teoants  and  ryots  of  whose  possession  there  can  be  no 
doubt.  The  transferee  of  a  tenure  not  in  possession, 
instead  of  depositing  the  rents  in  Court  under  this 
Section,  should  take  steps,  under  Section  27,  Act  X.  of 
1859,  to  register  his  transfer  in  the  sherisfrah  of  the 
zemindar,  and  to  apply  to  the  Collector  in  case  of  the 
refusal  of  the  zemindar  to  do  so. 

A  laikHord,  who  has  waived  his  right  to  sue  for  the 
canceiment  of  a  lease  on  the  ryot's  failure  to  pay  six 
successive  instalments,  is  not  barred  by  limitation  from 
suing  for  cancehnent  on  further  breaches  of  the  cove- 
nant. 

A  tenant,  who  has  not  wilfully  broken  any  of  the 
escenH^)  stipulations  of  his  covenant,  or  has  not  injured 
bis  lessor's  property,  may  be  entitled  to  the  benefit  of 
Section  78,  Adt  X.  of  1859,  and  allowcdto  bar  for  feiture 
of  his  tenure  by  paying  in  the  amount  of  arrears  decreed 
against  him  within  15  days  of  the  date  of  the  decree. 

SeiQU-Karr,  J.— The  plaintiffs  in  this  case 
sued  to  recover  the  rents  of  three  mouzahs 


let  out  to  the  defendants  pn  a  mokurruroe 
lease  for  the  years  1272  and  1373  Fofitec^ 
and  also  to  cancel  the  mokurruree  lease  itself, 
according  to  a  stipulation  therein  contained 
to  the  effect  that  the  plainiiffs  might  cancei 
the  lease,  and  re-enter  if  the  defendants  failed 
to  pay  six  instalmentsr  in  successk)n. 

The  defendants  pleaded  payment  of  the 
rents  sued  for,  and  produced  receipts  for  the 

same. 

Mussamut  Bodhoo  appeared  as  an  inter- 
vener under  Section  77  of  Act  X.  of  1859, 
and  stated  that  she  had  acquired  a  right  to 
the  properly  under  a  mortgage  which  ^ad 
been  foreck)sed,  and  for  which  she  had  ob- 
tained a  decree. 

The  Deputy  Collector  took  the  evidence, 
and  considered  the  case  with  reference  te 
three  points :  ist^  the  payment  of  the  rents, 
as  urged  by  the  defendants  ;  2ndly,  as  to  the 
rights  and  position  of  the  intervenor ;  and, 
7rdly\  as  to  the  power  of  the  plaintiffs  to 
cancel  the  lease  and  re-enter.  The  Deputy 
Collector  considered, the  receipts  to  be  in- 
admissible  and  spurious,  and  the  rents  not  to 
have  been  paid,  and  the  intervenor  never  to 
have  been  recognized  by  the  plaintiffs;  and 
then,  with  regard  to  the  third  point,  the 
Deputy  Collector  held  that  the  cause  of  ac- 
tion for  canceiment  and  re-entry  arose  as  far 
back  as  Chait  1272,  when  the  defendants  had 
defaulted  for  6  successive  kists.  and 
that,  consequently,  the  plaintiffs  were  barred, 
on  this  part  of  the  action,  for  not  having 
sued  within  one  year  from  the  above  date, 
although  they  could  succeed  as  far  as  the 
claim  tor  rents  was  concerned. 

On  this  finding,  three  appeals  have  been 
brought  before  us.  The  plaintiffs  appeal 
against  the  finding  on  HmHatlon  ;  the  de- 
fendants against  the  finding  as  to  non-pay- 
ments  of  the  rents;  and  the  intervenor  as  to 
the  refusal  to  recognize  her  position. 

We  may  at  once  dispose  of  the  claim  ol 
the   intervenor.    It  seems  that  this  appe^ 
lant  deposited  in  Court  the  money  c  aimed 
as   rents,    which    the    plaintiffs    would    not 
receive  from  her,  under  Act  VI.  of   i8ti, 
Bengal  Council,  Section  4.     Her  case    was 
that  she  had  obtained  a  decree  against  the 
defendants  on  a  mortgage  in  Assin  1273,  or 
the  commencement  of  the  second  year  for 
which  the  claim  was  brought.    The  appel- 
lant also  shows  that,  on  the  nth  of  July 
1866,  she  applied  to  have  her  witnesses  sum- 
moned,  but  the  only  order  passed  on  her 
petition  was  that  it  "  should  be  filed  with 
the  record."     Such  an  order  wis  one  object* 
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hn  md  unmeaning,  and  the  High  Court 

has  repeatedly  condemned  the  same.    Bnt 

'  the  intervenor  has  not  pursued   the  proper 

I  comse  for  one  situated   as   she    represents 

knelf  to  be.    Section  4  of  Act  VI.  of  1862 

a{>plie8  to  under-tenants  and  ryots  of  whose 

possession  there  can  be  no  doubt,  and  the 

appellant,   instead   of   depositing   the    rents 

nder  this  Section,  should  have  taken  steps 

indsr  Section  37  of  Act  X.  of  1859,  to  re- 

i  filter  her  transfer  *Mn  the  serishtah  of  the 

aemindar,"  and  the  appellant  is  unable  to 

ikov,  and  does  not  even  pretend,  that  slie  re- 

isrted  to  this  course,   and  applied   to  the 

Collector  in  consequence  of  the   refusal  of 

the   zemindar     to     register     her    transfer. 

Tbe  Deputy    Collector    further    finds     on 

ibe  evidence  of  the    plaintiffs,    which    the 

appellant    had    an   opportunity   of    hearing 

ud  cross-examining,    that    the   defendants 

•ne  still  in  possession.     He  doubts  the  bona 

,Uii  oi  ibe  alleged   mortgage  and   of  the 

'iioreclosare-proceedings,    and    finding   as   a 

pfact,  on    evidence    in   the   cause,   that   the 

Edefendants  are  not  only  the  tenants  whose 

[laiDes  stand    in   the  zemindaree   serishtah, 

tot  that  they  are  actually  still  in  possession, 

ie  disallows  the   intervenor's  request  to  be 

treated  as  if  she  was  in  possession  and  made 

A  defendant.     In  this,  we  think,  he  was  quite 

figbt.    We  are   quite   satisfied    that   no  in- 

psuce  has  been  done  to  the  intervenor.  and 

Ait,  if  she  bas  any  claim  as  of  right,  she 

be  left,  ]f  so  advised,  to  prosecute  the 

as  plaintiff  in  a  civil  suit. 

We  now  come  to  the  plea  of  the  defend- 
ts  that  rents  have  been  paid  and  receipts 
ted.    We  have  heard  the  evidence  as  to 
payment  adduced  by  the  defendant,  which 
that  of  tbe  witnesses  Luleet  Singh,*  Radha 
h,  Sowjan   Singh,    Ruttoo   Singh,    and 
ribhwari,  and  a  good  deal  of  that  adduced 
Ae  plaintiff  to  rebut  the,  same.     But  we 
nothing  to  lead  us  to  suppose  that  the 
mate  of  the  Deputy  Collector  as  to   its 
was  erroneous.     One  of  the   receipts 
laid  to  have  been  granted  by  Giridhur, 
is  a  minor ;  others  are  from  Dullee  Chand, 
\  at  the  time  the  receipts  were  granted, 
tbown  to  have  been  incapable  of  attending 
business;  and  another  receipt  is  said  to 
been  granted  by  Tekaram  who  is  dead, 
to  say  that  the  evidence  for  payment  is 
sfactory,    we    consider    it    completely 
ed  by  the  denial  of  Giridhur  and  by 
evidence  of  the  plaintiff's  witness,  Indra 
r^--.    Nor    is  its  v^Ue   weakened   by  any 
waments,  b<ing  decrees  or  vakalutnamahs, 


*« 


in  which  Tekaram  is  stated  to  have  acted 
alone. 

The  plaintiff  has  prq^uced  two  witnesses 
to  show  that  the  defendants  are  still  in  pos- 
session ;  and  we  think  that,  againft  this,  we 
cannot  assume  that  possession  had  passed'  to 
the  intervenors  under  the  operation  of  the 
decree  on  the  mortgage  gained  by  them. 

On  the  whole,  we  are  satisfied  that  th^ 
decision  of  the  Deputy  Collector  making  the 
defendants  liable  for  the  rents  claimed  by 
the  plaintiff  is  one  substantially  just,  and 
that  it  ought  not  to  be  altered  or  disturbed 
in  this  respect.    ^ 

There  remains,  then,  the  appeal  of  the 
plaintiffs  in  regard  to  limitation,  and  here, 
we  think  the  Deputy  Collector  wrong  in 
^  holding  that  the  plaintiff  was  bound  to  sne 
within  one  year  after  the  defendants  had 
failed  to  pay  six  successive  instalments;  and 
that,  not  having  so  sued,  they  cannot  enforce 
the  penalty  of  cancelment  provided  for  such 
default.  There  was  no  reason  why  the 
plaintiffs  might  not  waive  their  right  of  for- 
feiture after  a  default  of  six  instalments; 
such  waivor  would  not  prevent  them  from 
insisting  on  a  fresh  right  accruing  when 
the  defendants  made  fresh  defaults,  as  the 
case  shows  them  to  have,  done,  extending 
to  more  than  six  instalments.  The  right 
to  cancel  the  tenure  would  revive  or  might 
be  exercised  whenever  the  defendants  should 
allow  six  consecutive  instalments  to  be  in 
arrears.  We  have  referred  to  the  English 
Law  and  to  the  principles  which  it  has 
sanctioned,  and  adopted  in  similar  matters; 
and  we  find  from  Bacon's  Abridgment,  Title 
Leases,  T.  Volume  IV.,  page  888,  Doe  versus 
Bliss,  4  Taunt.  775,  that  a  lessor,  who  has  a 
right  of  re-entry  on  a  breach  of  covenant 
not  to  under- let,  does  not,  by  waiving  his 
entry  on* one  under-letting,  waive  his  right 
to  re-enter  on  a  subsequent  under-letting,  nor, 
under  a  covenant  for  repairs,  does  he,  by  a 
waivor  on  one  breach,  bar  himself  of  his 
right  of  re-entry  on  a  subsequent  breach. 

»  There  is  no  reason  why  we  should  not 
apply  the  above  principle,  which  seems 
founded  on  equity  and  justice,  and  which 
has  the  sanction  of  the  highest  authorities 
in  England,  to  the  case  before  us.  ^nd; 
according  to  it,  the  plaintiffs  cannot  be  per- 
mitted to  suffer,  because  they  did  not  exercise 
their  unquestioned  rights  at  the  earliest  time 
warranted  bv  the  conduct  of  the  defendant. 
They  are,  therefore,  in  time  in  suing  as  they 
have  done  for  the  cancelment  of  the  tenure 
on  lorther  breaches  ol  the  covenant. 
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So  far,  then,  we  should  be  inclined  to 
give  judgment  at  once  on  this  point  in 
favor  of  the  plaintMf.  But,  at  this  point, 
Mr.  Gregory  comes  in  and  claims  the 
benefit  of  Section  78  of  Act  X.  of  1859, 
the  latter  part  of  which  specifies  that»  in 
''all  cases  of  suits  for  the  ejectment  of  a 
**ryot,  or  the  cancelment  of  a  lease,  the 
''  decree  shall  specify  the  amount  of  the 
"  arrear ;  and  if  such  amount,  together  with 
''interest  and  costs  of  suit,  be  paid  into 
"Court  within  15  days  from  the  date  of 
"  the  decree,  execution  sh^ll  be  stayed." 
Mr.  Allan,  on  the  other  hand,  for  the  plaint- 
iffs, urges  that  he  has  brought  his  suit  under 
Clause  5,  Section  23  of  the  Act,  m.,  to  can- 
cel a  lease  on  account  of  non-payment  of 
arrears  of  rent,  or  on  account  of  a  breach 
of  the  conditions  of  a  contract,  and  that  he 
is  entitled  to  insist  on  the  forfeiture. 

But  it  is  remarkable  that  the  words  *in 
this  latter  Clause  "  on  account  of  a  breach 
of  the  conditions  of  any  contract "  do  not 
occur  in  Section  78  at  all,  and  we  think 
that  we  are  bound  to  treat  Section  78  as 
if  it  applied,  and  was  intended  to  apply,  to 
cases  such  as  the  one  now  before  us.  We 
think  we  should  read  the  latter  part  of  the 
Section,  on  which  Mr.  Gregory  relies,  as 
if  the  words  ran  'Mn  all  such  cases,"  viz,, 
the  cases  contemplated  by  the  earlier  part 
of  the  Section  which  refers  to  persons  desir- 
ous of  ejecting  a  ryot,  or  of  cancelling  a 
lease  on  account  of  non-payment  of  arrears 
of  rent. 

We  are  by  no  means  inclined  to  lay  down 
a  general  rule  or  to  say  that,  in  all  cases  of 
suits  of  cancelment,  the  latter  part  of  Section 
78  is  to  operate  invariably  in  the  defendant's 
favor  as  a  bar  to  forfeiture,  provided  he 
pays  in  the  amount  of  the  arrears  within 
15  days  of  the  date  of  the  decree.  It  is 
quite  possible  to  conceive  a  number  of  cases 
ih  wirich  the  application  of  such  a  doctrine 
would  be  productive  of  the  greatest  injustice. 
In  cases  where  a  tenant  had  covenanted  to 
plant  trees,  or  to  keep  up  plantations,  or 
embankments,  or  to  drain,  or  to  dig  reser- 
voirs, it  would  be  unreasonable  and  unjust 
to  permit  a  tenant  who  had  wilfully  broken 


such  essential  stipulations,  and  had  tnjaied 
the  lessor's  property,  to  bar  forfeltare  by 
merely  paying  in  the  amount  of  the  arrears 
decreed  against  him.  But  the  present  case 
involves  and  supposes  none  of  these  contingen- 
cies. And  we  are  confirmed  in  our  opinion 
by  reference  to  two  cases  decided  by  Divi* 
sional  Benches  of  our  Court,  one  reported 
at  Volume  VI.,  Weekly  Reporter,  pages  64-65, 
Act  X.  Rulings,  and  the  other  lately  decided 
by  our  brothers  L.  S.  Jackson  and  Markby» 
JJ.,  on  the  nth  of  April  1867,  Special 
Appeal  No.  139  of  1867.*  We  do  not  go 
^quite  to  the  length  of  the  opinion  recorded 
in  the  first  case,  but  the  second  case  seems 
exactly  in  point.  The  plaintiff  there  sued 
to  cancel  a  lease  on  failure  of  a  special  stipu* 
lation,  and  the  ryo',  out  of  the  tenderness 
which  the  law  has  showed  for  his  interests,' 
was  allowed,  under  the  Section  quoted,  to 
come  in  within  15  days,  and  pay  the  sum 
decreed,  and  so  stay  execution.  It  would 
seem  that  the  same  doctrine  has  been  recog- 
nized in  Courts  of  Equity  in  England.  See 
Story's  Equity  Jurisprudence,  Chapter  34, 
Section  13 15,  where  it  is  said  that  a  person 
who  has  broken  a  covenant  may  be  relieved 
of  the  penalty  on  payment  of  compensatimit 
and  in  spite  of  his  own  default. 

Looking,  therefore,  to  the  cases  already 
decided,  to  the  language  of  Section  78  of 
Act  X.,  and  to  the  principles  of  Equity  acted 
on  and  applied  by  the  highest  Courts  els^| 
where,  we  think  we  ought  to  allow  the 
defendants  the  benefit  of  the  Section  relied 
on  now. 

In  this  view  the  appeal  of  the  plaintiflb 
in  No.  416  will  be  decreed  with  costs,  sub* 
ject  to  the  above  proviso  in  the  defendant's 
favor. 

The  separate  appeals  of  the  defendama 
and  of  the  intervenor  in  Nos.  422  and  439 
will  be  dismissed  with  costs. 

•S00  Vol.  7,  p.  374. 
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The  8th  July  1867. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  Kt.y  Chief 
Jusiiciy  and  the  Hon'ble  F.  B.  Kemp  and 
F,  A.  Glover,  Judges. 

A|ipeal  (Rejection  of— at  the  hearmg  after  ad- 
{  mission). 

Case  No.  774  of  1864. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  the  i^-Pergunnahs,  dated 
(hi  lyth  of  November  iS6j,  rejecting  an 
appeal  from    a   decision    of    the   Deputy 

!      ColUctor  of  that  District,  dated  the  20th 

L     June  186  J, 

Bharatt  Chundei  Roy  and  others  (Defend- 
ants), Appellants, 

versus 

lisar  Chunder  Sircar  and  others  (Plaintiffs), 

Respondents, 

Baboo  Mohinee  Mohun  Roy  for  Appellants. 

Mr,  A,  F,  Lingham  for  Respondents. 

Held  by  the  majority  of  the  Court  (Glover,  J.,  dis- 
-  teatiiig)  that  an  Appellate  Court,  after  admitting  and 
Rgisteringan  appeal,  and  serving  notice  on  the  opposite 
pirty,  ha$  no  power,  at  the  hearing,  to  reject  the  appeal, 
Bpoii  the  ground  that  it  was  not  preferred  within  the 
prescribed  period. 

Kemp,  J, — ^This  was  a  suit  for  rent;  the 
tmouQt  claimed  was  Rupees  2,931-12.  The 
Depaty  Collector  of  the  Sunderbuns  passed  a 
decree  for  Rupees  i  ,4  73- » -4»  interest  8 1  - 1 1  - 1 , 
asd  damages  at  25  per  cent.,  572-14-8  ;  total 

Rupees  2,137-1 1-4- 

This  decision  was  passed  on  the  20th 
Jane  1864,  The  special  appellant,  defendant, 
appealed  to  the  Judge  of  the  24-Pergunnahs, 
on  the  17th  November,  on  a  stamp  of  100 
npees.  There  is  an  endorsement  in  the  Ver- 
Mcular  on  the  back  of  the  petition  of  appeal 

that  it  had  been  filed  in 

SoU.—TWis  endorse-     ^jue  time,  and  on  a  suffi- 

iTitlp^S^Tmi  cient  stamp.  The  ap- 
fct  it  15  suflBdent  peal  was  registered,  vide 
•fcr  the    provisions     Section  343,  and  notice 

C*Xc^»«.  *'    thereof    given    to    the 
,  Lower  Court.    The  par- 

ties were  summoned,  and  a  day  fixed  for  a 

Vol.  VIII. 


hearing.     Both  parties  put  in  vakalutnamahs ; 

and  the  appeal,  which,  I  may  observe,  involved 

some  nice  points  of  law  and  fact,  was  ready 

..  ^      c,        ,  for  trial.     On  the  case 

Note. — beveral    pro-  .  r       u        • 

ceedings  signed  by  the      COming  up  for  hearmg, 

Judge,  calling  for  the     the  Judge  dismisses  the 
records  of  other  cases,     appeal  as  beyond  time. 

are  with  the  file.  y  r       •    •        ^i.   ^  ..1 

I  am  of  opmion  that  the 
Judge  was  wrong  in  doing  so ;  and,  moreover, 
that  the  appeal,  according  to  our  rules  of 
practice,  is  not  beyond  time.  The  endorse- 
ment of  the  Amlah  of  the  Deputy  Collec- 
tor, which  is  signed,  shows  that  the  copy  of 
the  decree  of  the  Court  of  first  instance  was 
not  delivered  to  the  attorney  of  the  appellant 
until  the  14th  of  October.  The  14th  of 
November  was  a  close  holiday,  and  the  Court 
did  not  open  until  the  17th  November,  when 
the  appeal  was  filed. 

The  Judge,  if  he  was  of  opinion  that  the 
Amlah  of  his  Court  or  of  the  Court 
below  had  been  guilty  of  any  fraud,  should 
have  made  an  enquiry  into  the  matter,  and 
i\ot  have  summarily  deprived  the  appellant  of 
his  remedy. 

I  observe  that  the  appellant  lodged  his 
stamp  for  copy  of  the  decree  immediately, 
and  that  he  did  bring  to  the  attention  of  the 
Court  of  first  instance  the  delay  in  obtaining 
a  copy  of  the  decree.  It  may  be  that  the 
opposite  party,  by  feeing  the  Amlah,  was  able 
to  get  a  copy  of  the  decree  at  an  earlier  date ; 
but  that  is  ho  reason  why  the  appellant 
should  be  deprived  of  his  right  of  appeal.  I 
would  remand  the  case  for  trial. 

Glover,  J. — The  only  point  for  consider- 
ation in  this  special  appeal  is  whether  the 
Judge,  after  registering  the  appeal  and 
serving  notice  on  the  opposite  party,  had 
power,  at  the  hearing,  to  throw  the  case  out, 
on  the  ground  that  the  appeal  had  been 
preferred  beyond  time. 

That  his  appeal  was  long  beyond  time  can 
scarcely,  I  think,  be  questioned.  Theoriginal 
case  was  disposed  of  on  the  20th  of  June  1863. 
The  appellant  took  a  copy  of  the  decision  on 
the  14th  of  October  following,  and  that  it 
was  his  own  laches  that  prevented  his 
getting  a  copy  sooner  is  proved  by  the  fact 
that  the  respondent  obtained  one  ^on  .the 
1 7ih  of  the  previous  September,  or  rfcarly  ? 
month  before.  The  appeal  wis  lodged  in  the 
Judge's  Court  on  the  17th  of  November; 
but,  as  this  was  the  first  open  Court-day 
after  the  i3ih,  ihe  appellant  was  in  time  if 
he  be  allowtd  to  coint  from  the  14th  of 
October. 
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tt  is  argued  for  the  special  appellant  that  the 
Judge,  by  admitting  the  appeal  to  registry, 
and  by  serving  notices  on  the  other  side, 
practically  exercised  his  discretionary  powers, 
^nd  allowed  his  time  to  be  extended  in  ac- 
cordance with  Section  333  of  the  Civil  Code; 
that  the  fact  of  his  taking  action  in  the  case 
showed  that  he  knew  the  circumstances, 
&nd  that  he  was  not  entitled  afterwards, 
when  the  case  came  on  for  hearing  to  nullify 
orders  previously  given.  I  am  of  opinion 
that  he  was  justified.  I  admit  fully  that  his 
responsibility,'  as  regards  the  rubookarees, 
sending  for  the  nuthee  of  the  case,  and 
ordering  notices  to  be  issued,  cannot  be 
got  rid  of,  on  the  plea  that  these  orders 
were  given  as  a  matter  of  course;  and 
that  he  had  no  personal  knowledge  of  the 
matter  which  was,  as  usual,  in  charge  of  an 
officer  of  his  Court.  But,  in  this  case,  there 
was  Ao  primd'facie  reason  for  supposing  the 
appeal  to  be  beyond  time.  The  copy  of  the 
first  Court's  order  was  taken  on  the  14th  of 
October,  and  the  appeal  was  lodged  within 
time  from  that  date.  There  was  nothing  on 
the  record,  as  it  then  stood,  to  show  that  the 
intending  appellant  had  neglected  to  take 
his  copy  for  nearly  four  months  after  the 
original  decision  was  passed ;  and,  had  that 
even  been  deducible  from  the  records,  there 
was  nothing  to  show  that  the  delay  had  not 
been  caused  by  the  negligence  of  the 
Moonsiff's  Amlah.  The  Ad  says  that  the 
limit  of  appeal  shall  be  30  days  ''  exclusive 
of  such  time  as  may  be  requisite  for  obtaining 
a  copy  of  the  decree  appealed  against ; ''  and, 
until  the  case  came  up  for  hearing,  the 
Judge  could  not  tell  whether  this  requisite 
time  had,  been  exceeded  or  not.  That  the 
petition  was  filed  within  30  days  (excluding 
the  days  in  which  the  Court  was  closed,  viz,^ 
the  14th,  15th,  and  i6th  of  the  month)  of 
obtaining  the  copy  is  undoubted  ;  and,  until 
cause  was  shown  to  the  contrary,  the  peti- 
tioner could  not  be  deprived  of  his  right. 
But,  even  admitting  for  the  sake  of  argument 
that  the  petition  was  on  the  face  of  it  out  of 
time,  that  more  than  30  days  had  elapsed, 
that  is  from  the  date  of  obtaining  the  copy,  I 
do  not  think  tliat  the  Judge  should  be  pre- 
vented from  applying  the  law  when  the  case 
"came  iJefore  him.  Such  prevention  would  be, 
in  my  judgment,  to  encourage  fraud.and  open 
a  door  to  irregularities  of  all  descriptions. 
Practically,  it  /r  impossible  for  a  Judge 
himself  to  look  into  all  the  various  petitions 
of  appeal  presented  to  him.  He  must  trust 
the  work  to  one  of  his  subordinates,  and,  if 
that  subordinate  chooses  to  act  dishonestly. 


and  receive  petitions  of  appeal  long  after 
the  time  has  expired,  and  to  have  the  nsaal 
documents  issued  in  the  Judge's  name,  it 
cannot  be  right  that  the  Judge  is  absolutely 
bound  by  the  fraud  of  his  officer,  or  prevent- 
ed from  applying  a  remedy  to  a  palpable 
wrong. 

I  think  that  the  Judge  was  justified  in 
what  he  did,  and  would  dismiss  this  appeal 
with  costs. 

Peacock,  C,  J. — The  question  in  this  case 
upon  which  the  two  learned  Judges  have 
differed  is,  whether  the  Judge  of  the  24-Per- 
gunnahs  was  right  in  rejecting  the  regular 
appeal  after  it  had  been  admitted.  It  was 
rejected  with  costs  upon  the  hearing,  upon 
the  ground  that  it  was  not  preferred  within 
the  prescribed  period. 

Mr.  Justice  Glover  is  for  affirming  the 
decision  of  the  Judge  of  the  24-PergunDali8, 
and  Mr.  Justice  Kemp  is  for  remanding 
the  case  for  trial.  I  am  of  opinion  that 
Mr.  Justice  Kemp's  view  is  correct. 

It  appears  that  the  appellant,  who  had 
judgment  pronounced  against  him  On  the  irotli 
June  1863,  filed  a  stamp  on  the  24th  Jane 
1863.  What  that  stamp  was  filed  for  does 
not  appear.  The  Judge  treats  it  as  having 
been  filed  for  a  copy  of  the  decree.  It  ap- 
pears that  he  did  not  get  his  copy  of  the 
decree  until  the  14th  October  1863.  Whe- 
ther there  was  any  delay  on  ihe  part  of  the 
officer  of  the  Court  in  furnishing  the  copy 
of  the  decree  we  cannot  tell,  because  the 
officers  have  not  complied  with  the  orders, 
either  of  this  Court  or  of  the  Board  of 
Revenue,  by  endorsing  the  date  on  which 
it  was  ready  for  delivery.  But  ihe  Judge 
presumes  that  the  appellant  might  have  ob- 
tained his  copy  as  early  as  the  1 7th  September, 
because  the  respondent  obtained  his  copy 
on  that  day.  I  do  not  think  that  anfj 
reasonable  presumption  of  that  kind  can 
drawn,  especially  after  the  appeal  had  beei 
registered  ;  but,  assuming  that  the  cop] 
decree  was  ready  on  the  17th  September,^ 
was  the  appellant  to  go  every  day  from  the^ 
date  on  which  he  filed  his  stamp  until  thej 
17th  September^  to  ascertain  if  the  copy 
was  ready  upon  pain  of  having  every  day' 
counted  against  him  from  the  day  on  which; 
it  was  ready  for  delivery  with  reference  loj 
the  time  for  appealing  ? 

But,  even  if  the  appeal  was  not  presented] 
within   30  days  exclusive  of   U^e  time  re- 
quisite for  obtaining  a  copy  of  the  decree, 
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the  question  is  whether  the  Jadge  was  right 
ID  rejecting  the  appeal  with  costs  when  it 
ame  on  in  due  course  to  be  heard.  Mr. 
Justice  Glover  says:  ''I  do  not  think  that 
the  Jadge  should  be  prevented  from  apply- 
ing the  law  when  the  case  came  on  before 
"him.  Such  prevention  would  be,  in  my 
"judgment,  to  encourage  fraud  and  open 
"a  door  to  irregularities  of  all  descriptions. 
"Practically,  it  is  impossible  for  a  Judge 
"himself  to  look  into  all  the  various  peti- 
"tioDS  of  appeal  presented  to  him."  But, 
tkhoagh  it  may  be  practically  impossible 
for  the  Judge  to  do  so,  the  appellant  ought 
not  to  be  injured  by  his  neglect. 

Let  us  see  what  ought  to  have  been  done. 
Section  333  says : — 

"  Appeals  shall  be  made  in  the  form  of  a 
memorandum  which  shall  be  presented  in 
the  Appellate  Court  within  the  period 
hereinafter  specified,  unless  the  appel- 
lant shall  show  sufficient  cause  to  the 
satisfaction  of  the  Appellate  Court  for 
not  having  presented  it  within  such  limit- 
ed period,  that  is  to  say,  within  30  days 
if  the  appeal  be  to  a  District  Court.  The 
days  shall  be  reckoned  from  and  exclusive 
of  the  day  on  which  judgment  was  pro- 
nomiced,  and  also  exclusive  of  such  time 
as  may  be  requisite  for  obtaining  a  copy 
of  the  decree  appealed  against." 

Section  335  says: — 

"The  memorandum  of  appeal  shall  be 
*'in  the  following  form  or  to  the  following 
"effect,  and  shall  be  accompanied  by  a  copy 
"of  the  decree  appealed  against." 

And  Section  336,  which  has  not  been  re- 
ferred to  in  the   course  of  the  argument, 
Pints  out   what   the   Judge  ought   to   do. 
lays : — 

"If  the  memorandum  be  not  drawn  up 
*'in  the  manner  hereinbefore  prescribed, 
"the  Court  may  reject  it  or  may  return  it 
"to  the  party  for  the  purpose  of  being  cor- 
"iccted.  If  the  memorandum  be  not  pre- 
^Knted  within  the  prescribed  period,  and 
"iw  sufficient  cause  be  shown  for  the  delay ^ 
*^ the  appeal  shall  be  rejected.'' 

Section  341  says:  ^'  When  a  memorandum 
*'of  appeal  is  presented  in  the  prescribed 
"form  and  within  the  time  allowed,  the 
"Appellate  Court  or  the  proper  officer  of 
"that  Court  shall  endorse  thereon  the  date 
*'of  presentment,    and    shall    register    the 
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'•appeal  in  a  book  to  be  kept  for  that 
"purpose,  and  called  the  Register  of  Ap- 
"  peals." 

The  proper  time  for  rejecting  an  appeal 
seems  to  be  before  it  is  register^.  If  the 
Judge  entrusts  the  duty  of  registering  the 
appeal  to  an  officer  of  the  Court  instead  ot 
doing  so  himself  (and  I  say  this  without 
imputing  any  blame  to  the  Judge,  for  there 
are  many  duties  which  the  Judge  csCnnot 
personally  perform),  and  the  memorandum 
of  appeal  ip  not  drawn  up  in  form,  or  is 
presented  after  the  proper  time,  the  officer 
ought  to  refer  the  matter  to  the  Judge. 

Section  343  says:  "When  the  memo- 
"  randum  of  appeal  has  been  registered,  .the 
"Appellate  Court  shall  send  intimation 
"thereof  to  the  Lower  Court;"  and  Section 
"  344 :  "  A  day  shall  be  fixed  by  the 
"Appellate  Court  for  the  hearing  of  the 
"appeal.  The  day  shall  be  so  fixed,  with 
"  reference  to  the  place  of  residence  of  the 
"  respondent  and  the  time  necessary  for  the 
**  service  of  the  notice  of  appeal,  as  to 
"allow  the  respondent  a  sufficient  time  to 
"enable  him  to  appear  in  person  or  by  a 
"  pleader  on  such  day." 

Section  345  provides  for  the  service  of 
notice  on  the  respondent.  Before  that  notice 
can  be  served,  the  appellant  must  deposit  the 
tullubana.  If  the  appeal  can  be  subsequently 
rejected  for  want  of  form,  or  because  it  was 
not  presented  in  proper  time,  those  costs 
will  have  been  incurred  unnecessarily. 

Section  346  says : — 

"If  on  the  day  fixed  for  hearing  the 
"  appeal,  or  any  other  day  subsequent  thereto 
"to  which  the  hearing  of  the  appeal  majy 
^^  be  adjourned,  the  appellant  shall  not  appef^* 
''  in  person  or  by  a  pleader,  the  appeal  st^l 
"be  dismissed  for  default.  If  the  appellant 
"  shall  appear  in  person  or  by  a  pleader,  a^d 
"the  respondent  shall  not  appear  in  pers^ 
''  or  by  a  pleader,  the  appeal  shall  be  h^acd 
"  ex  parte  in  his  absence." 

Then  Section  349  enacts : — 

"The  Appellate  Court,  after  hearing  the 
"  appeal,  shall  proceed  to  give  its  judgment 
**in  the  manner  hereinbefore  prescfU>ed  fOi' 
''giving  judgment  in  Courts  of  original 
"jurisdiction." 

Then  Section  350  says  : — 

"The  judgment  may  be  for  confirming,  or 
"reversing,  or  modifying  the  decree  of  the 
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"Lower  Court.  But  no  decree  shall  be 
"  reversed  or  modified,  nor  shall  any  case  be 
'*  remanded  to  the  L«wer  Court,  on  account 
"of  any  error,  defect,  or  irregularity,  either 
"  in  the  ftecision  or  i»  any  interlocutory 
"order  passed  in  the  suit  not  affecting  the 
"  merits  of  the  case  or  the  jurisdiction  of  the 
"Court." 

There  is  no  enactment  that  the  appeal  may 
be  rejected  at  the  hearing  upon  the  ground 
that  it  was  not  presented  within  the  pre- 
scribed time.  The  only  judgment  that  the 
Judge  can  pass  when  the  case  comes  on  for 
earing  is  for  confirming,  reversing,  or  modi- 
fying the  decree,  not  for  rejecting  the  ap- 
peal. 

It  would  be  a  serious  injustice  to  the  ap- 
pellant if  the  Judge,  by  admitting  and  regis- 
tering the  appeal  when  presented  after  the 
prescribed  time,  should  put  the  appellant  to 
the  expense  of  serving  notice  on  the  respond- 
ent, and  ultimately  reject  the  appeal  upon 
the  ground  of  its  having  been  presented  too 
late,  and  compel  the  appellant  to  pay  thS 
costs  of  the  respondent's  appearing  by  plead- 
er, which,  if  the  appeal  had  been  rejected  at 
the  first,  would  not  have  been  incurred  at  all. 
It  appears  to  me  that  the  Legislature  in- 
tended that  the  appeal,  if  presented  too  late, 
should  be  rejected  before,  but  not  after,  the 
admission  and  registration  of  it. 

It  is  contended  that  the  time  of  hearing 
the  appeal  is  the  first  opportunity  the  re- 
spondent has  of  pointing  out  that  the  appeal 
is  too  late.  It  may  be  so.  But,  looking  at 
Section  350,  I  do  not  think  that  the  Legis- 
lature intended  that  an  appeal  should  be 
rejected  at  the  hearing  upon  the  ground  that 
it  was  not  presented  in  proper  time.  Great 
injustice  might  be  done  if  at  that  time  an 
appeal  could  be  rejected  upon  the  ground 
that  it  was  presented  too  late,  unless  the 
appellant  were  allowed  to  prove  at  that 
stage  that  the  delay  was  caused  by  his  in- 
ability to  obtain  a  copy  of  the  decree,  or 
that  there  was  other  sufficient  cause  for  not 
presenting  the  appeal  within  the  prescribed 
time. 

In  this  case,  however,  the  appeal  was 
.jregistepsd,  and  it  ought  to  have  been  pre- 
sumed that  it  was  presented  in  proper  time, 
having  regard  to  all  the  provisions  of  Sec- 
tion 333,  until  the  contrary  was  prove  J,  and 
such  presumption  surely  could  not  be  re- 
butted by  presuming  that  the  appellant's 
copy  of  the  decree  was  ready  for  delivery 
to  him  on  the  17th  September,  because  the 


respondent  obtained  his  copy  on  that  day. 
It  does  noi  even  appear  that  the  appellant 
was  allowed  the  opportunity  of  proving  that 
the  decree  was  not  ready  before  the  14th 
October,  the  day  on  which  he  obtained  it. 

Great  inconvenience  and  expense  woald 
be  caused  by  holding  that,  whenever  an  ap- 
peal is  presented  after  the  expiration  of  30 
days,  the  appellant  must  come  prepared  to 
prove,  if  necessary,  that  there  was  sufficient 
cause  for  the  delay,  even  though  the  appeal 
ought  to  have  been  rejected  at  an  earlier 
stage,  if  the  Judge  had  not  been  satisfied 
upon  that  point  before  the  appeal  was  regis- 
tered. 

I,  therefore,  concur  with  Mr.  Justice  Kemp 
in  thinking  that  the  case  must  be  remanded 
to  the  Judge  of  the  24-Pergunnahs,  to  hear 
and  determine  the  regular  appeal  upon  the 
merits.  The  costs  of  this  appeal  to  abide  the 
final  result  of  the  case. 


The  8th  July  i867.» 

Present: 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  F.  B.  Kemp,  W. 
S.  Seion-Karr,  L.  S.  Jackson,  and  J.  B. 
Phear,  Judges, 

Appeal  to  Privy  Council— Execution  of  Decree 
—  Section  4,  Regulation  XVI.,  1797. 

Privy  Council  Appeal. 

Joynarain  Pattur,  Appellant  to  England, 

versus 

Russeek  Mohun  Bannerjee,  Respondent  to 

England. 

Mr,  R.  T.  Allan  and  Bahoos  Kishen  Kishore 
Ghose  and  Oomesh  Chunder  Banerjee  for 
Appellant. 

Messrs.  R,  f.  Doyne,  \\\  E.  Peacock,  and 
C.  Gregory,  and  Baboo  Mohinee  Mohun 
Roy  for  Respondent. 

*  This  judgment  was  delivered  on  the  X7th  April 
1866.  • 
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After  execution  has  once  gone  out  under  a  decree  of 
the  High  Court  subsequently  appealed  to  Her  Majesty 
in  Council,  it  is  beyond  the  power  of  the  High  Court, 
lod  not  within  the  scope  of  Section  4,  Regulation  XXI ., 
1797,  to  set  aside  the  execution. 

This  case  originated  with  a   Petition  from 
the  Appellant,  which  was  as  follows  : — 

•*That  your  petitioner  preferred  an  ap- 
peal No.  333  of  1860,  against  the  re- 
spondents Russeek  Mohun  Banerjee  and 
others  resident  in  Buredhally,  laying  the 
same  at  Rs.  10,000,  which  was  dismissed 
on  the  i3lh  August  1864.  From  that  order 
ronr  petitioner  filed  an  appeal  to  Her 
Gracioas  Majesty  in  Privy  Council,  and 
the  same  was  admitted  on  the  5th  Septem- 
ber 1S65  by  Mr.  Justice  Loch,  and  an 
order  for  translation  of  the  record  was 
made.  But,  before  the  institution  of  the 
appeal  by  your  petitioner,  the  respondents 
took  possession  of  the  lands  in  dispute,  and 
realized  the  entire  costs  in  both  the  Courts ; 
and,  on  their  cutting  open  the  bund  of  the 
dispoted  BurtoUah  Khal,  the  disputed  and 
undisputed  lands  have  been  covered  with 
water,  and  your  petitioner  has  sustained  a 
lieavy  loss.  Under  these  circumstances,  the 
respondents  cannot  be  allowed  to  hold  pos- 
session without  furnishing  a  security. 
Therefore,  your  petitioner  begs  to  present 
this  application,  and  prays  that  the  respond- 
ents be  called  upon  to  furnish  security  as 
usual." 

The  opposite  party  was  called  upon,  and 
appeared  to  show  cause  why  he  should 
not  give  security^  and  the  case  was 
then  referred  to  a  Full  Bench  hy  Louis 
Jackson,  J.y  under  the  following  order  : — 

Referring  Order.— Baboo  Mohinee  Mohun 
Rov  appears  to  show  cause,  and  relies  on 

•'5  Weekly  Reporter.  Mis-  ^  'f'^S^  by  Kemp 
odUneoas  Rnlings,  page  13.  and  (jlover,  J  J.,* 
Hurro     Soonduree      Debea      tO    the    effect    that, 

w»i  Stevenson.  ^^^^^  execution  has 

gone  under  a  decree  of  the  High  Court,  the 
party  in  possession  cannot  be  called  upon  to 
prt  secarity  under  Regulation  XIV.  of 
1797,  and  he  refers  to  anothercase,  unreported, 
mvhicb  Shumbhoonalh  Pundit,  J.,  ruled  liic 
ttnie  thing. 


It  appears  to  me  that  the  provisions  of 
ihe  Regula^on  cited,  enabling  the  Sudder 
Conn  either  to  take  security  from  the  party 


executino^  the  decree  or  to  stav  execution 
on  security  being  given  by  the  appellant  to 
England,  apply  to  cas^s  in  which  the  party 
holding  the  decree  of  the  High  Court  has 
got  the  start  of  the  appellant  tcf  England 
by  obtaining  possession  in  execution,  as 
well  as  to  cases  where  the  appeal  has. been 
first  lodged. 

But,  as  a  Bench  of  this  Court  has  ruled 
the  other  way,  it  is  necessary  to  refer  the 
matter  to  a  Full  Bench. 

The  judgments  of  the  Full  Bench  were 
delivered  as  follows  : — 

Peacock,  C  J. — We  should  have  been 
very  glad,  if  we  could,  to  assist  the  appel- 
lant in  this  case.  But  his  application  comes 
too  late. 

Section  4,  Regulation  XVI.  of  1797,  enacts: 

"In   cases   of   appeal    to    His    Majesty    in 

•*  Council,   the   Court   of    Sudder   Dewanny 

"  Adawlut  may  either  order  the  judgment 

*'  passed  by  them  to  be  carried  into  execution, 

*i  taking  sufficient  security  from  the  party  in 

'*  whose  favor  the  same  may  be  passed  for 

"the    due    performance    of    such    order  or 

*'  decree  as  His  Majesty,  his  heirs,  or  success- 

"ors  shall  think  fit  to  make  on  the  appeal, 

**  or  suspend  the  execution  of  their  judgment 

'*  during  the  appeal,  taking  the  like  security 

'*  in  the  latter  case  from  the  party  left  in 

**  possession  of  the  property  adjudged  against 

**  him  ;  but  in  all  cases  security  is  to  be  given 

"  by  appellants,  to  the  satisfaction  of  the  Sud- 

*•  der  Dewanny  Adawlut,  for  the  payment  of 

"  all  such  costs  as  the  said  Court  may  think 

**  likely  to  be  incurred  by  the  appeal,  as  well 

*'  as  for  the  performance  of  such  order  or 

*' judgment  as  His  Majesty,  his  heirs,  or  suc- 

*'  cessors  may  think  fit  to  give  thereupon  ; 

"  and,    after   receiving    such    security,    the 

'*  Court  of  Sudder  Dewanny  Adawlut  are  to 

"declare  the  appeal  admitted,  and  to  give 

'*  notice  thereof  to  the  appellant  and  respond- 

•ciii  lespectively,  that  they  may  take  mea- 

"  sures,  the  one  to  prosecute,  the  other  to 

"  defend  the  cause  in  appeal  before  His  Ma- 

"  jesty  in  Privy  Council,  according  to  the  es- 

"  lablished   mode  of  proceeding  in  similar 


"  cases." 


Now,  in  this  case,  before  the  appbal  wa^ 
preferred,  and  before  any  application  was 
made  to  this  Court  to  order  execution  to  be 
suspended  upon  the  appellant's  giving  secu- 
rity, or  requiring  the  plaintiff  to  give  security 
for  the  execution,  execution  was  issued, 
and  the  land  was  given  over  to  the  plaintiff 
in  execution  of  his  decree,  so  that  nothing 
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remained  to  be  done  under  the  execution. 
If  we  were  to  make  an  order  in  this  case, 
we  could  not  order  Ae  execution  to  be  sus- 
pended, -because  it  has  been  executed.  AH 
that  we  coTild  do  would  be  to  order  the  exe- 
cution to  be  set  aside,  or  to  award  restitu- 
tion. That  appears  to  us  to  be  doing  more 
than  we  are  authorized  to  do.  Therefore,  it 
is  too  late  to  grant  the  application  now 
made. 

Suppose  the  appeal  in  this  case  had  not 
been  from  a  decree  relating  to  land,  but  had 
been  against  a  decree  awarding  a  lac  of 
rupees  to  be  paid  to  the  plaintiff,  and  that, 
under  an  execution,  property  had  been  seized 
and  sold,  and  the  amount  levied  and  paid 
over  to  the  plaintiif  in  the  suit,  and  the 
plaintiff  had  laid  out  the  money  in  an  invest- 
ment upon  a  mortgage  for  five  years.  What 
could  the  Court  do  ?  Could  we  order  the 
plaintiff  to  bring  back  the  money  ?  Clearly 
not. 

Suppose  the  Court  should  order  the  plaint- 
iif in  such  a  case  to  give  security  or  to  bring 
back  the  money,  and  he  could  not  do  so, 
could  we  attach  him  for  a  contempt,  and  put 
him  into  prison  ?  In  such  a  case  the  Court 
could  not  enforce  its  order. 

It  is  said  that,  in  all  cases,  if  the  Court 
cannot  act  after  execution  has  been  executed, 
the  plaintiif  succeeding  will  be  able  to  get 
execution  before  the  defendant  can  stop 
him  by  putting  in  an  appeal,  because  it  is 
urged  that  Section  4  does  not  require  the 
Court  to  take  the  alternative  pointed  out 
until  the  appeal  has  been  admitted.  But  we 
are  not  sure  that  that  is  the  true  construc- 
tion of  the  Section.  We  rather  think  it 
is  not.  That  question,  however,  is  not  be- 
fore us  now ;  it  will  have  to  be  finally  settled 
when  it  shall  arise. 

Security  for  costs  in  appeal  and  for  the 
performance  of  such  order  as  Her  Majesty 
may  think  fit  to  give  is  to  be  given  "in  all 
cases  of  appeal"  to  Her  Majesty  in  Council. 
Now,  the  words  "  in  all  cases  of  appeal"  can- 
not mean  cases  of  admitted  appeal,  because 
the  Court  are  to  require  security  ''  for  the 
"  payment  of  all  such  costs  as  well  as  for 
"t]ie  performance  of  such  order  or  judgment 
"^'as  l9is  Majesty,  his  heirs,  or  successors 
"  may  think  fit  to  give  thereupon ;  and, 
*^ after  receiving  such  security''  "are  to 
"declare  the  appeal  admitted."  So  that,  in 
cases  of  appeal,  something,  at  any  rate,  is  to 
be  done  before  the  appeal  is  to  be  admitted, 
namely,  security  is  to  be  given  for  the  costs 
40  be  incurred  in  the  Privy  Council.    There- 


fore, the  words  "in  cases  of  appeal"  may 
mean  cases  of  appeals  preferred,  and  do  not 
necessarily  mean  "in  cases  of  appeals  ad- 
mitted." 

If  the  party  should  fail  to  get  his  appeal 
ultimately  admitted,  the  order  for  security 
will  go,  because  it  is  only  an  order  condi- 
tional on  his  appeal  being  admitted.  If  the 
appellant  fails  to  give  security,  the  case  will 
stand  as  if  there  had  been  no  appeal,  and  the 
execution  will  go  upon  the  appeal's  being 
rejected  for  want  of  the  security  being  pro- 
perly tendered. 

This  application  will  be  refused  with 
costs. 

Jacksotiy  y, — After  hearing  the  further 
argument  which  has  taken  place  on  this 
point,  I  am  nof  disposed  to  dissent  from 
the  judgment  delivered  by  the  Chief  Justice, 
and  which  is  the  judgment  of  the  Court  on 
the  point,  that  is,  which  has  been  submitted 
to  the  Full  Bench,  namely,  that,  after  exe- 
cution has  once  gone  out,  it  is  beyond  the 
power  of  this  Court,  and  not  within  the 
scope  of  Section  4,  Regulation  XVI.  of 
1 797,  to  set  aside  the  execution. 

On  the  other  point  which  has  been  thrown 
out  by  the  Chief  Justice,  I  wish  to  be 
understood  as  reserving  my  judgment  It 
is  not  before  us  to-day,  and  I  have  con- 
siderable doubt  as  to  the  construction  of  the 
words  "  in  cases  of  appeal"  and  as  to  the 
meaning  to  be  put  on  the  latter  part  of 
the  Section.  It  appears  to  me  quite  possible 
that  the  words  "  But  in  all  cases"  shoald 
there  mean  "  Be  it  understood,  however, 
that  the  appellant  must,  before  the  appeal  is 
admitted,  take  such  and  such  steps."  If 
that  be  the  true  construction,  considerable 
hardship,  no  doubt,  will  arise  to  persons  who 
have  lost  their  appeals  in  this  Court  I 
think  it  will  be  almost  always  in  the  power 
of  persons  who  have  been  successful  in  this 
Court  to  defeat  the  persons  who  are  desirous 
of  appealing  to  England,  and  of  availing 
themselves  of  the  provisions  of  Section  4, 
Regulation  XVI.  of  1797,  by  taking  out 
execution  before  the  losing  party  can  move 
in  the  appeal  to  England.  I  wish,  therefore, 
to  have  it  understood  that  I  reserve  my 
opinion  on  this  particular  point.  Otherwise 
I  a^ree  in  the  judgmeBt  d  the  Cbiief  Jtt9lic«« 
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The  8th  July  1867  * 
Present . 


The  Hon'ble  Sir  Baraes  Peacock,  Ki„  Chief 
Justice,  and  the  Hon'ble  F.  B.  Kemp, 
W.  S.  Seton-Karr,  L.  S.  Jackson,  and 
J.  B.  Phear,  Judges. 

Appeal  to  PriTj  Council— Miscellaneous  Orders 
in  execution  of  decree. 

Privy  Council  Appeal  No.  853  of  1865. 

Mussamut  Velaety  Begum,  Appellant  to 

England, 

versus 

Rugghoonath  Pershad,  Respondent  to 
England. 

Mr.  C.  Gregory  for  Appellant. 

Bahoos   Onoocool    Chunder   Mookerjee    and 
Tarucknath  Sein  for  Respondent. 

As  appeal  will  lie  from  an  order  passed  by  the 
Court  in  the  Miscellaneous  Department  in  a  case 
•I  cxecutioo  of  decree  in  which  the  amount  or  value 
iniohed  exceeds  10,000  Rs.,  as  well  as  in  any  other 
case  in  which  the  Court  shall  admit  an  appeal  when 
fte  amount  or  value  is  below  10,000  Rs. 

This  case  was  referred  to  a  Full  Bench 
iy  Louis  Jackson,  J.,  under  the  following 
•rier: — 

Referring  Order . — This  is  an  application 
ior  leave  to  appeal  to  Her  Majesty  in  Coun- 
dl  against  an  order  of  this  Court,  passed  in 
a  case  of  execution  of  a  decree  in  which  the 
aaooot  involved  considerably  exceeds  Rupees 

HVXX). 


1  was  about  to  grant  leave  when  it  was 

S««t,e'.    Reports,     brought   to  my    notice 

Vni.,  Part   3,    page     that  a  Divisional  Court 

471-  (present      Loch       and 

Qover,   JJ.)   had  refused   a  similar    appli- 

I,  on  the  ground  that  such  an  appeal  was 


*T1»  JndgMent  was  delivered  orally  on  the  17th 
April  i86d. 


r? 


not  allowable  under  the  39th  Section  of  the 
Letters  Patent  by  which  this  Court  is  con- 
stituted. • 

The  learned  Judges  appear  toJiave  come 
to  this  conclusion,  mainly  because  the  de- 
spatch from  the  Secretary  of  State,  which 
accompanied  and  purported  to  explain  the 
Letters  Patent,  did  not  specifically  name  the 
admission  of  this  kind  of  appeals  among  the 
changes  introduced  by  the  Charter  in  respect 
of  appeals  to  the  Privy  Council. 

The  learned  Judges  also  refer  to  the  Regu- 
lation of  1797,  to  a  Construction  No.  1102 
of  the  kte  Sudder  Court,  and  to  the  Order 
in  Council  of  1838. 

It  appears  to  me  that,  in  regard  to  the  ad- 
mission of  appeals  at  present,  we  must  look 
only  to  the  Letters  Patent  themselves,  with 
any  further  rules  or  orders  made  since  their 
issue,  and  any  construction  thereof  by  the 
Judicial  Committee  of  the  Privy  Council. 

The  words  of  the  Charter,  Section  39,  are : 
*i  Any  person  may  appeal  to  us  in  our  Privy 
Council,  in  any  matter  not  being  of  Criminal 
Jurisdiction,  from  any  final  judgment,  decree, 
or  order  of  the  said  High  Court  made  on 
appeal.'' 

These  words  appear  to  me  not  merely  large 
enough  to  let  in  appeals  against  orders  made 
in  execution,  but  purposely  intended  to  in- 
clude such  appeals.  At  least,  if  it  had  been 
designed  to  employ  a  form  of  words  which 
should  take  in  appeals  in  miscellaneous 
cases,  I  do  not  know  what  wider  terms  could 
have  been  used. 

If  it  be  right  to  use  the  despatch  of  the 
Secretary  of  State  as  a  help  to  the  Judicial 
interpretation  of  the  Charter,  I  may  observe 
that  he  refers  to  one  or  two  additions  made 
to  the  previously  existing  rules,  and  cites, 
for  instance,  the  rule  admitting  appeals  from 
interlocutory  judgments.  (The  Charter  says 
preliminary  or  interlocutory  judgment,  de- 
cree, order,  or  sentence.) 

Plainly,  therefore,  that  was  not  the  only 
addition  or  alteration;  and  the  despatch 
could  not  be  conclusive  one  way  or  the 
other. 

It  certainly  is  not  for  us  to  refuse  *1  righT 
which  the  Letters  Patent  appear  to  confer; 
and,  as  I  myself  entertain  no  doubt  on  the 
subject,  I  think  it  proper  to  refer  to  a  Full 
Bench  the  question  whether,  under  the 
words  cited,  parties  are  or  are  not  at  liberty 
to  appeal  to  Her  Majesty  in  Council  against 
orders  of  this  Court  passed  in  matters  relat- 
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ing  to  execution  of  decrees,  and  in  other 
matters  called  miscellaneous  not  being  of 
Criminal  Jurisdiction.* 

The  ju(f^nient  of  the  Full  Bench  zvas 
delivered  as  follows  by — 

Peacock,  C.  J, — The  question  is,  whether 
an  appeal  lies  to  Her  Majesty  in  Council 
against  an  order  of  this  Court  passed  in 
a  case  of  execution  of  decree  in  which  the 
amount  involved  exceeds  10,000  rupees. 
We  are  of  opinion  that  an  appeal  does  lie. 

Section  39  of  the  Letters  Patent  of  the 
High  Court  gives  an  appeal  '*  in  an>  matter 
"  not  being  of  criminal  jurisdiction  from 
"  any  final  judgment,  decree,  or  order'  of 
the  High  Court  made  on  appeal,  provided 
that  the  sum  or  matter  at  issue  is  above  the 
amount  or  value  of  10,000  rupees. 

There  is  an  additional  Clause  (Section  40) 
which  gives  an  appeal  from  interlocutory 
judgments,  decrees,  or  orders. 

There  are  many  things  done  in  executio© 
of  a  decree  which  may  raise  very  important 
questions  relating  to  property  of  the  value 
of  10,000  rupees  and  upwards.  If  the  sum 
or  matter  at  issue  is  not  above  that  amount, 
the  order  would  not  be  appealable  to  Her 
Majesty  in  Council  unless  when  the  Court 
for  other  reasons  may  think  proper  to  admit 
an  appeal. 

By  Section  283,  Act  VIII.  of  1859,  it  was 
enacted  that  "all  questions  regarding  the 
"  amount  of  any  profits  which,  by  the  terms 
**  of  the  decree,  may  have  been  reserved  for 
"  adjustment  in  the  execution  of  the  decree, 
"  or  of  any  mesne-profits  or  interest  which 
*'  may  be  payable,  in  respect  of  the  subject- 
"  matter  of  a  suit,  between  the  date  of  the 
"institution  of  the  suit  and  execution  of 
**  the  decree,  as  well  as  questions  relating  to 
"  sums  alleged  to  have  been  paid  in  dis- 
"charge  or  satisfaction  of  the  decree,  or 
"  the  like,  shall  be  determined  by  order  of  the 
'*  Court  executing  the  decree,  and  not  by 
"  separate  suit,  and  the  order  passed  by  the 
"  Court  shall  be  open  to  appeal." 

That  Section  was  repealed  by  Section   i, 
^Agt  XXIII.  of  1 86 1,  and  it  was  re-enacted 
by  Seftion  1 1,  which  was  as  follows  : — 

"  All  questions  regarding  the  amount  of  any 
"  mesne-profits  which,  by  the  terms  of  the 
"  decree,  may  have  been  reserved  for  adjust- 
"  ment  in  the  execution  of  the  decree,  or 
"of  any  mesne-profits  or  interest  which 
"  may  be  payable,  in  respect  of  a  subject- 
"  matter  of  a  suit,  between  the  dale  of  in- 
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siiiution  of  the  suit  and  execution  of  the 
decree,  as  well  as  questions  relating  to 
sums  alleged  to  have  been  paid  in  dis- 
charge or  satisfaction  of  the  decree,  or 
the  like,  and  any  other  questions  arising 
between  the  parties  to  the  suit  in  which 
the  decree  was  passed  and  relating  to  the 
execution  of  the  decree,  shall  be  deter- 
mined by  order  of  the  Court  executing 
the  decree,  and  not  by  separate  suit ;  and 
the  order  passed  by  the  Court  shall  be 
open  to  appeal :  Provided  that,  if,  upon  a 
perusal  of  the  petition  of  appeal,  and  of 
the  order  against  which  the  appeal  is 
made,  the  Court  shall  see  no  reason  to 
alter  the  order,  it  may  reject  the  appeal; 
and  it  shall  not  be  necessary  in  such  case 
to  issue  a  notice  to  the  respondent  before 
the  order  of  rejection  is  passed." 

Questions  of  the  greatest  importance  may 
arise  under  that  Secdon,  and  the  order  of 
the  Court  would  be  substantially  a  new 
decree  in  reference  to  such  matters.  Act 
VIII.. of  1859  was  clearly  before  the  Govern- 
ment when  the  Charter  of  the  High  Court 
was  passed,  inasmuch  as  the  procedure  of 
that  Act  is  directed  by  the  Charter  to  be 
followed.  •'' 

Therefore,  whether  they  had  Section  11, 
Act  XXIII.  of  186 1,  or  Section  283.  Act  Vlll. 
of  1859,  i^  view,  they  must  have  seen  that, 
by  the  Code  of  Civil  Procedure,  several  ques- 
tions might  arise  for  determination  in  the 
execution  of  a  decree,  which  might  involve 
matters  of  considerable  importance  and  con- 
siderable value;  and,  having  that  Code  before 
them,  they  allowed  an  appeal  "from  any  final 
judgment,  decree,  or  order,"  leaving  out  the 
word  "decretal,"  which  was  used  in  connec- 
tion with  the  word  "order"  in  the  Rules  of 
1838  relating  to  appeals  to  Her  Majesty  in 
Council. 

Under  these  circumstances,  there  is  no 
doubt  that  an  appeal  will  lie  from  an  order 
made  by  this  Court  in  a  case  in  the  Miscel- 
laneous Department  relating  to  the  execation 
of  a  decree,  provided  the  amount  or  matt^ 
in  issue  exceeds  10,000  rupees  as  well  as,  as 
has  already  been  stated,  in  any  other  case  in 
which  the  Court  shall,  for  any  other  reasons^ 
admit  an  appeal  when  the  amount  or  value 
is  less  than  10,000  rupees. 

It  does  not  matter  whether  we  refer  to  the 
old  riiiFLer  or  to  the  present  one,  because  on 
this  point  there  is  no  substantial  difference 
between  the  Sections  of  the  ^d  and  new 
Charters. 
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The  8th  July  1867. 

Present: 

Th«  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,   and   the  Hon'ble  G.  Loch  and 
W.  S.  Seton-Karr,  Judges, 

Sectiofl  9,  Act  VI.  of  1862  B.  C— Right 
of  Measurement 

Case  No.  402  of  1864. 

Regular  Appeal  from  a  decision  passed  hy 
Mr,  J,  Anderson,  Assistant  Collector  of 
Sarun,  dated  the  2nd  September  1864, 

Baboo  Run  Bahadoor  Singh  and  others 
(Defendants),  Appellants, 

versus 

MnJooram  Tewaree  and  others  (Defendants), 

Respondents, 
Mr,  R,  T.  Allan  and  Baboo  Onookool 

Chunder  Mookerjee  for  Appellants. 

Moonshee  Ameer  A li  ^nd  Baboo  Unnoda 

Pershad  Banerjee  for  Respondents. 


~««r„  ^^^^  ^  t  ui  1002  a.  K.,,  to  measure  the 
fcU^  ""^  subordinate  tenure  within  the  limits  of 
te^ite,  whatever  the  character  or  size  of  the  tenure, 
« the  amount  of  rent  paid  m  respect  of  it. 

p^^»  J' — ^^  both  *these  cases,  we  have 
wly  a  simple  law-point  to  decide,  viz,,  whe- 
ttcr,  under  the  provisions  of  Section  9  Aft 
VL  of  1862,  Bengal  Legislature,  a  zemindar 
B  entitled  to  measure  the  lands  of  any 
snbordinate  tenure  within  the  limits  of  his 
«^,  whether  such  tenure  be  a  putnee  or 
■okumiree,  or  known  by  any  other  name 

hi  the  first  case,  the  defendants  allege 
te^  at  the  time  of  the  Permanent  Settlement, 
ft^  held  twenty-four  villages  as  Bhikh-barat 
wuch  was  settled  with  them  by  Government 
tt  1197  ;  that  in  1803  the  plaintiff's  ances- 
te8  brought  an  action  against  them  in  the 
twl  Court,  claiming  the  estate  as  a  depend- 
ant talook  ;  that  a  compromise  was  entered 
«D,  under  which  it  was  agreed  that  the 
JWwdams    should    pay    the    Government 

1 2!^.  ^^T**^  ^*^®  zemindar,  who  should 
J»ve  m  addition  10  per  cent,  as  malikana 
»»wp;  that  in  1848,  after  the  villages 
JBopnsed  within  the  Bhikh-barat  talook  had 
•JW5«?arately  surveyed,  disputes  again  arose, 
2™  ^ere  again  settled  by  compromise,  de- 
woaote  givmg  up  to  the  plaintiffs  three  out 
^  twenty-four  villages,  the  other  terms  of 
wtonner  arrangement  remaining  the  same  ; 
^puintiffs,  m  contravention  of  their  agree- 
•JW,  DOW  seek  to  measure  the  lands  of  the 
«4«tfra/*piopcrty  with  a  view  to  enhanc- 
VoL  VHL 


ing  the  rent  which  the  defendants  contend 
the  plaintiflF  is  not  entitled  to  do,  because,  rst, 
the  tenure  is  of  a  chai^icter  which  precludes' 
measurement ;  and,  2nd,  the  plaintiif  is  pre- 
cluded by  his  own  afts  from  Aaking  the 
measurement. 

The  Assistant  Collector,  in  his  proceeding 
of  2nd  September  1864,  held  that,  as  the 
tenure  of  the  defendant  came  under  the  desig- 
nation of  an  under-tenure,  the  plaintiff  was 
entitled  to  make  a  measurement  under 
the  provisions  of  Section  9,  Aft  VI.  of  1862, 
Bengal  Legislature. 

In  appeal  the  first  point  is  admitted  to  be 
the  real  question  at  issue  between  the  parties. 
It  is  urged  for  the  appellants  that,  though  the 
provisions  of  Section  9,  Aft  VI.  of  1 862,  Bengal 
Legislature,  give  greatly  enhanced  powers  to 
the  zemindar,  yet,  reading  the  whole  Section 
together,  it  is  evident  that  the  permission 
given  by  its  provisions  to  the  zemindar  to 
measure  any  lands  of  his  estate  relates  to  the 
measurement  of  lands  held  by  cultivators, 
^nd  not  by  middlemen  ;  that  the  law  never 
intended  a  zemindar  to  annoy  and  harass  a 
putneedar  whose  rent  he  could  not,  under 
any  circumstances,  increase  by  measuring  the 
lands   of   each   village    comprised    in    the 
putnee  ;  that  the  tenure  of  the  appellants 'was 
of  a  similar  character.     It  had  been  settled 
with  the  appellants  at  the  Permanent  Settle- 
ment   as    a    separate    estate    with  a  fixed 
jumma  payable  to  Government ;  and  it  was 
only  under  the  decree  of  the  Civil  Court  in 
1803  that  the  talook  was  made  subordinate 
to  th6  zemindar  who  now  sought  to  make 
the  measurement  as  a  preliminary  step  to 
enhancement. 

I  have  carefully  studied  the  wording  of 
the  law,  and  find  the  words  giving  permission 
to  the  zemindar  under   the   provisions   of 
Section  9,  Aft  VI.  of  1862,  to  measure  the  lands 
of  his  estate,  are  so  wide  that  I  am  unable 
to  restrict  their  operation  to  lands  in  the 
occupancy    of    mere   ryots.     No   doubt,   a 
putneedar,  whose  rent  cannot  be  enhanced, 
would  feel  very  much   the   annoyance   of 
having  the  lands  in  his  tenure  measured ;  but 
still  circumstances  might  arise  which  might 
render  such  a  proceeding  necessary,  and  the 
law  here  clearly  and  unmistakeably  dp£laKa» 
the  zemindar's  right  to  measure  any  land 
comprised  within  his  estate,  a  tenure  or  any 
part  thereof,  unless  restrained  from  doing  so 
by  express  engagement  with  the  occupants 
of  the  lands.    Nor  do  I  think  that  the  sub- 
sequent words  of  the  Section,  which  relate 
to  parties  who  oppose  or  anywise  hinder  the 
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measurement  in  any  way,  restrict  this  power. 
And,  indeed,  if  we  read  Sections  9  and  10 
together,  we  learn  frcJm  the  provisions  of  the 
latter  Section  what  the  Collector  is  required 
to  do  at  the  instance  of  the  zemindar,  viz., 
to  ascertain,  determine,  and  record  the 
tenures  and  under-tenures,  the  rates  of  rent 
payable  in  respect  of  such  lands,  and  the 
persons  by  whom  respectively  the  rents  are 
payable,  as  well  as  to  measure  the  land,  and 
to  ascertain  and  record  the  names  of  the 
persons  in  occupation  of  the  same.  The 
power,  therefore,  of  the  zemindar  to  measure 
any  lands  of  any  kind  within  his  estate 
appears  to  me,  under  the  provisions  of  Sec- 
tion 9,  Aa  VI.  of  1862,  Bengal  Legislature, 
to  be  unrestricted. 

On  the  second  point,  I  do  not  think  that 
the  plaintiff  is  precluded  from  making  a 
measurement  in  this  case  on  account  of  the 
compromises  he  has  entered  into  at  different 
times  with  the  defendants.  They  may  have 
the  effect  of  barring  his  right  to  enhance,  but 
on  that  point  1  do  not  express  any  opiniqji, 
as  it  is  not  before  us ;  but  these  acts  cannot, 
I  think,  bar  his  exercising  a  right  now  dis- 
tinctly declared  by  the  law  to  belong  to  him, 
unless  he  be  prevented  by  the  terms  of  any 
contract;  and  as  this  is  not  shown  to  us  to 
be  the  case  in  the  present  instance,  1  would 
dismiss  the  appeal  with  costs. 

The  same  order  is  applicable  to  appeal 
No.  435  of  1864. 

Seion-KarKy  J. — I  have  felt  considerable 
difficulty  in  this  case,  and  have  referred  to 
the  Report  of  the  Select  Committee  which  sat 
on  this  Law  (Aft  VL  of  1862,  Bengal  Coun- 
cil) as  well  as  to  the  speech  of  the  mover 
of  the  Bill,  in  order  to  discover  the  object 
of  the  amendment  of  Aft  X.  of  1859,  to 
which  the  law  in  question  was  directed. 

The  Law,  Aft  VL,  was  evidently  intended 
at  first  further  to  facilitate  the  measurement 
of  their  lands  by  the  zemindar ;  and  to  pro- 
vide for  those  cases  in  which  ryot.s  absented 
themselves,  and  would  not  identify  their 
lands. 

When  the  draft  of  Aft  VL  came  to  be 
revised  by  the  Select  Committee,  with  re- 
ference to  the  amendment  of  Section  26 
of  t^  old  law,  they  wrote  as  follows: 
"In  Section  9  we  have  very  considerably 
"modified,  and  we  trust  improved,  Section 
"26  of  Aft  X.  of  1859.  We  think  that  in 
"  Section  9,  as  it  now  stands,  we  have  defined 
"with  more  precision  and  distinctness  than 
"are  to  be  found  in  Section  26  of  Aft  X.  of 
"1859,  who  the  persons  are  ivho  have  the 


"  right  of  surveying  and  measuring  lands, 
"  In  other  respects.  Section  9  is  a  mere  «- 
''enactment  of  Section  26,  except  in  the 
"  concluding  Clause,  which  enacts  that,  if  a 
"ryot  after  due  notice  does  not  attend  and 
"point  out  the  land,  he  shall  not  be  permit- 
"  ted  to  contest  the  measurement  made  in 
"his  absence,  or  any  of  the  proceedings 
"therewith  connected." 

I  do  not,  therefore,  gather  from  the  above 
that    the   new    law   of    1862    enlarged    the 
classes  or  tenures  to  which  Section  26  of 
the  old   law  was  to  be  applicable.      The 
intent  of  the  Select  Committee  clearly  was 
that    the    persons    who    had    the    right    of 
measurement  should  be  more  clearly  defined, 
and  that -(Section  10)  the  power  of  measure- 
ment,   when    exercised    by   the    Collector, 
should'  be  made  more  stringent  and  more 
favorable  to  the  zemindar.     I  am  not  pre-- 
pared  to  say  whether,  under  either  the  old 
or   the   new    law   (Section    26    of    Aft    X.  . 
being  expressly  repealed  by  Aft  VL  of  1862),  : 
the    zemindar   would    have   the    power    to 
measure  the  lands  of  a  putneedar.     But  this  : 
is  a  question  which  I  need  not  decide,  for  it 
is  not  actually  raised  in  the  present  suit.    It  ■ 
would,  however,  be  an  example  of  the  right 
of  measurement  pushed  to  its  extreme  limit, 
for  no  under- tenure  can  be  more   absolute  ■ 
or  complete  than  a  putnee.     For  the  pur- 
poses  of   this   suit,   however,    I    hold   that 
the    Bhikh'barat    mouzahs    in   dispute   do.  I 
constitute   a    separate   dependant   talook    or 
estate ;    and    I   have    doubts    whether   the  i 
law   intended   that  the   lands  of   such   de- 
pendant  lalooks  should   be  liable  to  mea- 
surement by  the  superior  holder,  such  as  the 
zemindar  in  this  instance.     I  am  not  clear 
that  the  law  intended  to  confer  on  him  sudi 
powers  of   interference  with  defined   subor- 
dinate   under-tenures    of   such   extent    and 
character.     I  am  inclined  to  think  that  the 
law  intended  to  give  zemindars  the  power 
to  measure  all  lands  or  under-tenures  form- 
ing   part    of   their    estates,   but   not   lauds 
which    constituted     separate    and    distinct, 
though   dependant,  talooks  or  estates   held 
within  other  larger  estates. 

In  the  present  instance,  the  tenure,  the 
lands  of  which  the  zemindar  is  anxious  to 
measure,  dates  as  far  back  as  1197,  or  1790, 
and  comprises  no  less  than  2 1  mouzahs.  It 
is  practically  one  complete  estate  within 
another  and  a  larger  one. 

Moreover,  it  does  not  appear  why  the 
zemindar  should  measure,  if  ^je  cannot^  en- 
hance the  rents,  and  I  do  not  see  that   en- 
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haocement  is  an  object  avowedly  aimed  at 
in  the  present  salt. 

I  can  slill,  however,  conceive  cases  in 
which  a  zemindar  might  have  an  object  in 
making  a  measurement,  quite  apart  from 
any  enhancement  of  rents,  if  the  law  per- 
mitted him  to  measure  lands.  1  observe, 
further,  that  the  object  of  Section  10  of 
Act  VI.  is  to  help  zemindars  who  cannot 
Qtcertain  who  are  the  persons  liable  to  pay 
rents  for  the  lands.  But  no  such  difficulty 
is  pleaded  or  experienced  in  this  instance; 
for  the  persons  are  well  known,  are  in  pos- 
session of  their  mouzahs,  and  are  willing  to 
pay  rents. 

On  the  whole,  then,  I  feel  so  much  un- 
ortainly  and  doubt  in  the  matter  that  I 
should  wish  the  case  to  be  argued  before  a 
third  Judge ;  and  1,  consequently,  cannot, 
at  present,  give  my  assent  to  the  decision 
proposed  by  my  colleague,  and  I  feel  disposed 
to  admit  the  appeal. 

Peacock,  C.  /.— If  Act  VI.  of  1862 
(B.  C.)  had  stated  that  every  landlord  should 
■be  entitled  to  measure  the  estate  of  his 
tenants,  it  would  have  been  necessary  to 
consider  whether  the  relation  of  landlord 
and  tenant  existed  between  the  parties  in 
this  case.  But  the  words  of  the  Act  are 
»ot  to  that  effect.  They  are  that  '*  every 
"proprietor  of  an  estate  or  tenure,  or  other 
*|pcrson  in  receipt  of  the  rents  of  an  estate 
^or  tenure,  has  a  right  of  making  a  general 
I  survey  and  measurement  of  the  lands 
comprised  in  such  estate  or  tenure  or  any 
'part  thereof,  unless  restrained  from  doing 
'so  by  express  engagement  with  the  occu- 
••pantsof  the  lands." 


"  gagement  has  been  or  may  be  entered  into 
*'  with  Government." 

There    is    a   distinft   definition   there   of 
what  is  meant  by  an  estate.     Th^ plaintiff  in 
this  case  is  a  proprietor  of  an  estate,  because 
he   pays   revenue   directly   to    Government. 
The   defendant   is   not   a   proprietor  within 
that  definition.     He  is  entitled  to  hold  the 
land  at  a  fixed  rent.     That  does   not   pre- 
vent the  plaintiff  from  having  the  right   to 
measure  it.     It  is  true  that  the  plaintiff  has 
a   very    large    estate.     But    that    does    not 
affect  the  case.     The  law  is  not  affected  by 
the  size  or  dimension  of  what  is  held.     Re- 
gulation VIII.  of  1793  declares  who  are  the 
persons  who  shall  be  assessed  with  public 
revenue.     Section   4   enacts  that  "the  set- 
"  tlement,  under  certain  restrictions  and  ex- 
**  ceptions  hereafter  specified,  shall  be  con- 
'*  eluded  with  the  actual  proprietors  of  the 
*jsoil,   of  whatever  denomination,   whether 
"zemindar,  talookdars,  or  chowdries." 


The  first  question  to  be  considered  is, 
•taher  the  plaintiff  in  this  case  is  the  pro- 
prietor of  an  estate  or  tenure,  or  a  person  in 
jKcipt  of  the  rents  of  an  estate  or  tenure. 
I  think  it  is  quite  clear  that  he  is.  Section 
••Regulation  XLVIII.  of  1793,  provides  as 
Ubvs: — 

*!!t^^^'^' — ^^^^y  ^^'^  years,  the  Collectors 

^w  the  land-revenue  in  the  several  zillahs 

^  are  to  prepare  a  register  of  all  the  estates 

^m  their    respective    zillahs,    of    whatever 

^denomination  or  description,  the  proprie- 

.^tors  of  which  pay   the   public  jumma  or 

'^^^^tiue  assessed  upon  their  estates  imme- 

oaiely  to  Government. 

^  "  Second, — By  the  term  *  estate  '  is  to  be 

i-^onderstood  any  land  being  malgoozaree, 

^  (IT  subject  to  the  payment  of  public  revenue, 

wr  the  dilcharge  of  which  a  separate  en- 


I 


The  Regulation  then  lays  down  rules  for 
the   purpose   of    ascertaining   who   are   the 
proprietors  of    the   soil.     The    plaintiff    in 
this   case  is   a   proprietor  of    an  estate  or 
tenure.     He  is  in  the  receipt  of  the  rents 
payable  for  this  estate,  although  it  is   very 
large,  and  although  the  rents  amount  to  a 
large  sum.    If  the  plaintiff  would  be  entitled 
to  measure  any  other  lands  held  of  him  by 
prescription  at  a  fixed  rate,  the  size  of  the 
estate  and  the  amount  of  rent  payable  can- 
not at  all  affect  the  plaintiff's  right  to  mea- 
sure.     If  he  has  the  right  given  to  him  by 
law,  he   has   a   right  to  enforce  that  right 
without  being  bound  to  state  his  reasons  for 
enforcing  it.     If  the  defendant  holds  at  a 
fixed  rent,  the  plaintiff  has  a  right  to  mea- 
sure the  land.     If  the  rent  is  liable  to  be 
enhanced,  the   plaintiff   has   still  a  right  to 
measure.     What   I   now  decide  is  that  the 
plaintiff  is  a  proprietor  of  an  estate,  and  that 
the  size  of  it,  or  the  amount  of  rent  paid^  in 
respect   of   it,  does   not   prevent   hiii^from 
having  the  right  to  measure  it  under  Section 
9,   Ad  VI.   of    1862,   Bengal  Council.     I, 
therefore,  agree  with  Mr.  Justice  Loch,  and 
affirm  the  decision  of  the  Lower  Court  with 
the  costs  of  this  appeal. 

o 
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The  8th  July  1867. 
Present : 
The  Hon'ble  F.  B.  kemp  and  F.  A.  Glover, 

Parol  Eyidence  (to  explain  Deed)— Putnee 

Lease. 

Case  No.  20  of  1867. 

Regular  Appeal  from  a  decision  passed  by 
Mr.  W,  DaCosia,  Principal  Sudder 
Ameen  of  Purneah^  dated  the  2gth  Sep- 
tember 1866, 

Baboo  Dhunput  Singh  Doogur  Roy  Bahadoor 
(Plaintiff),  Appellant, 

versus 

Sheikh  Jowahur  AH  (Defendant), 
Respondent, 

Messrs,  R,  V,  Doyne  and  R,  T.  Allan,  and 
Baboos  Onookool  Chunder  Mookerjee  and 
Bungshee  Buddun  Mitter  for   Appellant. 

Messrs,  I,  T,   Woodroffe  and  C,  Gregory  for 

Respondent. 

Parol  evidence  was  held  admissible  to  explain  a  deed 
— e^g'i  to  prove  that  a  village  not  included  m  a  putnee 
lease  was  intended  by  the  parties  to  be  included  in  it. 

Kemp,  J, — The  plaintiff  is  the  zemindar, 
the  defendant  the  putneedar.  The  object  of 
the  suit  is  to  recover  possession  of  Mouzah 
AbdooUah-nuggur,  on  the  allegation  that 
this  mouzah  is  not  included  in  the  putnee  of 
the  defendant. 

The  suit  is  valued  at  Rupees  86,906-7-9, 
which  includes  a  claim  for  mesne-profits 
amounting  to  Rupees  57,554-7-9. 

The  defendant's  putnee  pottah  is  dated 
the  9th  Bysack  1262  Moolkee.  It  is  recited 
in  the  plaint  that  the  pottah  demised  the 
Mouzahs  Chandee  and  Kutwa;  that,  under 
color  of  the  lease  and  in  collusion  with  the 
zemindaree  amlah  of  the  plaintiff,  the  de- 
fendant had  taken  possession  of  the  conti- 
guous mouzah  of  AbdooUah-nuggur;  that 
the  plaintiff  discovered  this  fraud  on  the 
loth  of  June  1865.  The  pleader  for  the 
plaintiff  in  his  examination  stated  that  the 
plaintiff  and  his  father  before  him  resided 
at  Moorshedabad,  and  were  consequently  not 
aware  of  the  fraud  practised  upon  them. 
The  defendant,  in  his  written  statement, 
"uYg«ir  that  the  plaintiff  had  knowledge  of 
the  alleged  fraud  prior  to  the  18th  of  June 
1865;  that  he,  the  defendant,  was  not 
acting  in  collusion  with  the  plaintiff's  amlah, 
and  that  the  disputed  mouzah  is  comprised 
in  the  putnee  granted  to  the  defendant. 

The  Principal  Sudder  Ameen  laid  down 
the  following  issues: — 


1st. — Whether  any  portion  of  the  claim 
for  wassilat  is  barred  by  limitation,  and 
what  portion } 

2nd, — Was  Mouzah  Abdoollah-nuggur 
with  dependencies  included  in  the  defend- 
ant's putnee? 

3rd, — What  is  the  quantity  of  mal  land 
in  the  village? 

4th. — What  is  the  sum  accruing  annually 
as  wassilat } 

Sth, — Whether  interest  prior  to  action  can 
be  allowed  ? 

The  Principal  Sudder  Ameen,  remarking 
that  the  second  issue  ought  to  be  decided 
first,  observes  that,  with  reference  to  the 
evidence,  the  claim  of  the  plaintiff  utterly 
fails;  that  the  putnee  of  Chandee  Kutwa 
comprised  in  it  the  village  of  AbdooUah- 
nuggur,  is  proved  beyond  a  doubt  for  the 
following  reasons : — 

ist. — ^The  writer  of  the  putnee  pottah 
had  deposed  that  the  defendant  having  got 
the  putnee  of  the  properties  held  by  the 
farmer,  Rohumutoollah,  objected  at  the  time 
of  the  execution  of  the  pottah  that  no 
express  mention  had  been  made  in  it  A 
Abdoollah-nuggur;  that  Shomaree  Chand, 
who  was  acting  on  the  plaintiff's  behalf  in 
the  matter  of  the  putnee,  satisfied  the  de- 
fendant's scruples  by  declaring  that  the 
villages  held  in  farm  by  Rohumutoollah  were 
given  in  putnee  to  him,  the  defendant.  The 
oral  evidence  for  the  prosecution  the  Prin- 
cipal Sudder  Ameen  considered  to  be  tutored, 
and,  when  weighed  with  the  documentary 
evidence,  was  proved  to  be  utterly  false. 

2nd. — The  rent  payable  by  the  farmer  for 
the  unexpired  portion  of  his  lease,  including 
the  rent  on  Abdoollah-nuggur,  was  made  pay- 
able to  the  defendant  from  the  date  of  the 
putnee,  a  fact  that  corroborates  the  oral  evi- 
dence for  the  defendant  that  all  the  villages 
in  farm  to  Rohumutoollah  were  included  in 
the  putnee  of  the  defendant. 

3rd, — That  the  documents  filed  by  the  de- 
fendant, which  have  been  taken  from  the 
plaintiff's  zemindaree  serishtah,  show  that 
the  plaintiff  has  acknowledged  that  the  de- 
fendant is  the  putneedar  of  Chandee  Kutwa 
and  Abdoollah-nuggur. 

4th, — That,  if  Abdoollah-nuggur  had  not 
been  included  in  the  defendant's  putnee,  the 
plaintiff  would  not  have  suffered  the  defend- 
ant to  hold  wrongful  possession  of  that 
mouzah  for  nearly  1 2  years ;  that  no  satis- 
factory reason  for  plaintiff's  loi^  silence  had 
I  been  given. 


186;.] 


Civil 


THE  WXSKLT  REPORTER. 


Rulings, 


153 


The  sait  was  dismissed  with  costs,  and 
without  trying  the  other  issues. 

In  appeal  it  is  contended — 

lit, — That  the  pottah  of  the  defendant 
does  not  contain  any  mention  of  Mouzah 
AbdooUah-nuggur,  and  the  defendant  is  not 
entitled  to  any  properties,  except  those  ex- 
pressly leased  to  him  under  the  pottah. 

2nd. — ^Tfaat  parol  evidence  should  not  have 
been  admitted  to  alter,  vary,  or  add  to  the 
contents  of  the  pottah. 

jri.--That  the  reasons  of  the  Principal 
Sadder  Ameen  for  holding  that  Abdoollah- 
aqggar  was  included  in  the  putnee  are  in- 
sufficient. 

^^.—That  the  plaintiff  had  not  admitted 
that  the  defendant  was  the  putneedar  of 
Abdoollah-nuggur. 

Stk, — That  the  defendant,  who  was  a  ser- 
vant of  the  plaintiff,  had  colluded  with  the 
amlah  of  the  plaintiff,  and  caused  certain 
papers  to  be  written  admitting  that  the  de- 
iendant  was  the  putneedar  of  Abdoollah- 
Buggur ;  that  such  papers  were  not  binding 
upon  the  plaintiff  in  the  absence  of  any  proof 
that  they  were  written  with  the  plaintiff's 
knowledge  and  consent. 

6th, — ^That  Abdoollah-nuggur  is  an 
aslee  or  main  village,  and  not  a  dakhilee  or 
dq)endency  of  the  other  villages  leased  in 
irainee.  No  extraneous  evidence  can  have 
^  effect  of  adding  a  village  which  is  not 
comprised  within  the  four  corners  of  the 
potuh. 

Jth, — ^That  under  the  circumstances  of  the 
case,  and  looking  to  this  fact  that  the  de- 
fendant was  the  head  mooktear  of  the  plaint- 
iff and  to  the  proofs  adduced  by  the  plaint- 
iff, the  judgment  of  the  Principal  Sudder 
Ameen  ought  to  be  reversed. 

We  have  heard  Mr.  Doyne  for  the  ap- 
peilaot,  and  Mr.  Woodroffe  for  the  respondent. 
It  great  length. 

In  this  case  everything  turns  upon  the 
fKsdon  whether  it  was  the'  intention  of  the 
panies  that  the  mouzah  of  AbdooUah- 
nggur  should  be  comprised  in  the  defend- 
ttt's  putnee  lease  or  not.  It  may  be  at 
tnce  admitted  that  the  mouzah  is  not  included 
^^-ncmine  in  the  lease;  and  if  the  mere 
ttussion  were  conclusive,  and  intentions 
Md  conduct  cannot  be  looked  to  or  proved 
^unde,  then  the  question  we  have  to  decide 
^mU  lie  within  very  narrow  limits ;  but 
Evidence  of  every  material  fact,  which  will 
ttabie  the  Covin  to  ascertain  the  nature  and 


extent  of  the  subject-matter  of  the  pottah, 
or,  in  other  words,  to  identify  the  things  to 
which  that  instrument  refers,  is  in  our  opinion 
admissible.  The  acts  of  the  parties  also 
may  be  explained  by  parol  evidfence.  See 
page  68,  Civil  Rulings,  Weekly  Reporter, 
Volume  v.,  in  the  Full  Bench  case  of 
Kasheenath  Chatterjee,  appellant,  versus 
Chundee  Churn  Banerjee,  respondent. 

It  is  conceded  that  the  defendant  has  been 
in  possession  of  the  disputed  mouzah  for 
nearly  12  years,  during  the  lifetime  of  the 
father  of  the  plaintiff,  and  for  some  years 
after  the  plaintiff  attained  majority.  It  is 
alleged  that  the  plaintiff  did  not  become 
aware  of  the  fraud  that  had  been  practised 
upon  him  until  in  June  1865,  and  he  attempts 
to  excuse  this  ignorance  by  stating  that  he 
resides  at  Moorshedabad,  the  disputed  pro- 
perty being  situated  in  Purneah  and  managed 
by  Mofussil  amlah,  who  colluded  with  the 

I  defendant,  who  was  also  in  the  service  of  the 

;  plaintiff. 

;  ^  There  is,  we  may  observe,  no  proof  whatever 
on  ihe  record  that  the  defendant  was  the 
mooktear  of  the  plaintiff,  or  that  the  mofus- 

.  sil  amlah  of  the  plaintiff  colluded  with  the 
defendant.  Such  a  state  of  things  appears 
to  us  to  be  very  improbable,  the  defendant 
being  represented  to  be  a  Mahomedan 
zillah  mooktear  and  the  amlah  being  Hindoos. 

As  to  the  period  when  the  plaintiff  dis- 
covered the  fraud,  a  very  important  feature 
in  the  case,  we  hold  that  it  is  not  true 
that  he  first  became  aware  of  it  in  June 
1865,  for  we  find  that,  in  a  suit  in  June 
18O4,  to  which  he  was  a  party  sui-furis, 
the  defendant's  putnee  was  described  in  the 
pleadings  as  comprising  Chandee  Kutwa 
and  Abdoollah-nuggur;  and  although  in 
that  suit  the  defendant  in  his  written  state- 
ment vaguely  hinted  that  it  was  doubtful 
whether  such  was  the  case,  he  took  no 
active  steps  to  expose  the  alleged  fraud 
until  in  December  1865,  when  the  period 
of  limitation  was  on  the  point  of  running 
out. 

Again,  it  is  admitted  that  Abdoollah- 
nuggur  was  comprised  in  the  farming  lease 
granted  to  RohumutooUah,  the  term  of 
which  lease  had  still  three  years  tf^  roll 
when  the  putnee  was  given  to  the  defend- 
ant. Now,  the  villages  of  Chandee  Kutwa 
and  Abdoollah-nuggur  are  not  registered 
with  separate  jummas,  and  the  plaintiff  has 
filed  no  zemindar's  papers  to  show  that  the 
jummas  are  distinct.  The  villages  includ- 
ing Abdoollah-nuggur  were  leaused  with  a 
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lump  jumma  lo  Rohumutoollah.  The  de- 
fendant paid  a  bonus,  and  agreed  to  an 
advance  of  50  rup^s  over  and  above  the 
jumma  payable  by  the  lessee,  which  may  be 
fairly  held* to  have  represented  the  full  assets 
of  the  demised  properties.  In  the  piitnee 
pottah,  although  Abdoollah-nuggur  is  not 
mentioned  ''  eo-nomine^  it  is  distinctly  re- 
cited that  the  putneedar  was  not  to 
eject  the  lessee  within  the  term  of  his  lease 
which  had  then  three  years  to  run,  but 
was  to  receive  the  rent  from  him  according 
to  the  terms  of  that  lease.  At  the  time 
the  putnee  was  taken,  the  defendant  ob- 
jected to  the  omission  of  the  mouzah  of 
Abdoollah-nuggur  by  name,  and  was  told 
by  the  amlah  of  the  plaintiff,  who  granted 
the  lease,  and  whose  authority  to  do  so  has 
not  been  questioned,  that,  as  he  took  what 
the  lessee  took,  the  omission  was  immaterial. 
Now,  it  is  clear  that,  if  it  had  not  been  the 
intention  of  the  grantor  that  Abdoollah- 
nuggur  was  to  form  part  of  the  putnee, 
the  jumma  payable  by  the  lessee  ^^  pro  raid!' 
for  that  mouzah  would  not  have  been  made 
payable  to  the  grantee  of  the  putnee,  the 
defendant,  but  to  the  lessor,  the  zemindar. 

The  defendant  has  filed  the  following 
documents,  which  prove  that  he  has  all  along 
been  recognized  as  putneedar  of  the  dis- 
puted mouzah,  viz,,  an  amulnamah  ad- 
dressed to  the  ryots  which  makes  mention 
of  Abdoollah-nuggur. 

Petitions  under  Regulation  VIII.  of  1819, 
the  putnee  law,  praying  for  the  sale  of 
the  putnee  for  default  in  paying  the  rent, 
in  which  petitions  Abdoollah-nuggur  is 
mentioned  as  one  of  the  mouzahs  compris- 
ing the  putnee. 

Several  letters  addressed  to  the  defendant 
on  the  occasion  of  the  Poonia. 

Itlanamabs  and  istahars,  some  signed  by 
the  plaintiff. 

Jumma*wassil-bakees  of  former  zemin- 
dars. 

The  amulnamah  is  a  copy,  but  the  ori- 
ginal is  in  the  record  of  the  suit  referred 
10*  ftkove,  to  which  plaintiff  was  a  party. 
No  objection  was  taken  to  the  reception  of 
this  document  in  the  Court  below.  The 
copy  was  taken  from  this  Court,  where  the 
record  of  that  case  is  deposited.  The 
amulnamah  was  signed  by  Mr.  Cave,  the 


surburakar  of  the   pergunnah,  and    it  is  a 
document  which  would  be  within  the  scope 
of   the   authority  of  a  surburakar  to  issue. 
The    petitions    under    Regulation  VIII.  of 
1819,  and  for  the  correctness  of  which  the 
zemindar,  the  plaintiff,  is  under  that  Regu- 
lation  primarily  responsible,  show  that  for 
a  series  of  years  the  defendant  was  treated 
as  putneedar  of  Abdoollah-nuggur.      In  the 
face  of  all   this,   we  are  asked  to   believe 
that  for  eleven  years  and  eight  months  the 
defendant  was  permitted  to  enjoy  a  wrongful 
possession  of  this  valuable  mouzah,  simply 
because    the    plaintiff,   being    an    absentee 
zemindar,  was  not  aware  of  the  fraud  prac- 
tised   upon    him    by    his    mofussil  amlah. 
We   cannot  believe  that  the    plaintifiF  was 
ignorant  of  the  fact,  and  at  all  events  it  is 
clear  that  he  was  silent  for  eighteen  months 
after  he  had,  beyond  doubt,  become  folly 
aware   of  the  fact  that  the  defendant  was 
in  possession  of  the  mouzah.     This  conduct 
is  not  consistent  with  the  assumed  ignorance 
of  facts  which  the  plaintiff  sets  up. 

It  is  not  for  this  Court  to  presume  fraud, 
and  the  plaintiff  has  entirely  failed  to  pro* 
any  fraud  or  collusion  on  the  part  of  the 
defendant.  In  this  view  of  the  case,  being 
clearly  of  opinion  that  it  was  the  intention 
of  the  parties  that  the  disputed  village  of 
Abdoollah-nuggur  was  to  be  included  i 
the  putnee,  also  taking  into  consideration 
first,  that  the  defendant  has  been  in  Ion 
and  undisturbed  possession  of  the  mouzah 
secondly,  that  he  paid  an  advance  on  tb 
farming  jumma  which,  we  must  assume,  i 
the  absence  of  any  evidence  to  the  contraf}*; 
represented  the  full  assets  of  the  properties 
leased,  and  a  valuable  consideration  for  th 
putnee ;  and,  lastly,  that  his  conduct  is  noC 
tainted  with  fraud  or  concealment  of  facts, 
we  confirm  the  decision  of  the  Principal' 
Sudder  Ameen,  and  dismiss  this  appeal  with 
costs  and  interest  payable  by  the  respond- 
ent. • 
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The  8th  July  1867. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

BiBdbo  Law— AUesationa  b^  HMdoo  widdW-- 
Soft  bf  Reversioners  —  Adoption  (kritima 
fenD)~Sncceflaion. 

Sfedal  Appeals  from  a  decision  passed  hy 
Mr.  H.  JR.  MadockSf  Judge  0/  BhauguU 
pre,  dated  the  6th  August  1866,  affirming  a 
decision  passed  by  Baboo  Nurottum  Mul- 
lick.  Principal  Sudder  Ameen  of  that  Dis- 
trict, dated  the  26th  August  i86j. 

Case  No.  3488  of  1866. 

Mussamut  Shiboo  Koeree  and  others 
(Defendants),  Appellants, 

versus 

Joogun  Singh  and  others  (Plaintiffs),  and 
others  (Defendants),  Respondents, 

Baboos  Debendro  Narain  Bose  and  Kalee 
Prosuno  l)utt  for  Appellants. 

Baboo  Onooliool  Chunder  Mookerjee  for 
Respondents. 

Case  No.  2823  of  1866. 

Boolee  Singh  and  others  (Plaintiffs), 
Appellants, 

versus 

Mussamat  Bussunt  Koeree  and  others 
(Defendants),  Respondents. 


Baboo  Chunder  Madhub  Ghose  for 
Appellants. 

Baboos  Onookool  Chunder  Mookerjee,  Kishen 
Succa  Mookerjee,  and  Romanath  Bose  for 
Respondents. 

Declarations  of  title  may  be  granted  to  reversion- 
ers and  alienations  by  a  Hindoo  widow  set  aside  during 
the  widow's  lifetime,  although  possession  of  the  estate 
itself  will  not  ordinarily  be  given. 

A  widow  in  the  Mithila  province  is  capable  of  adopt- 
ing- in  the  kritima  form  without  her  husband's  consent. 

A  son  adopted  in  the  kritima  form  in  the  Mithila 
province  does  not  become  a  member  of  the  adopting 
family  so  far  as  collateral  heirship  is  concerned,  the 
relation  of  kritima  for  the  purposes  of  inheritance  ex- 
tending to  the  contracting  parties  only. 

A  kritima  adopted  son,  when  adopted  by  a  widow 
with  or  without  the  authority  of  her  husband,  cannot 
iji  any  case  succeed  to  more  than  his  adoptive  mother's 
property,  and  has  no  claim  to  that  of  collaterals. 

Glover,  J. — ^These  suits,  together  with  a 
third  which  has  not  been  appealed,  were 
brought  by  certain  reversionary  heirs  of 
one  Kanhya  Dyal  Singh,  for  a  declaration 
of  their  right  to  succeed  to  the  property  of 
their  deceased  relative,  and  to  have  .cancelled 
a  mokurruree  lease  executed  by  the  widow 
Bussunt  Koeree,  and  a  tumleeknamah  by 
which  she  had  made  over  the  entire  property 
of  her  husband  to  an  adopted  son  Gunga 
Pershad,  their  allegations  being  that,  as  a 
Hindoo  widow,  she  had  no  right  to  grant 
the  mokurruree,  there  being  no  necessity  for 
the  alienation,  and  that  the  tumleeknamah 
was  invalid,  Bussunt  Koeree  having  no  au- 
thority from  her  husband  to  adopt,     u^  •  • 

To  understand  the  nature  of  the  plaintiff's 
relationship  to  Kanhya  Dyal  Singh,  on 
which  the  decision  of  one  of  these  appeals 
will    eventually    have   to   turn,    it    will    be 
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necessary  to  consult  the  accompanying 
genealogical  tree,  the  correctness  of  which 
is  admitted  by  both  parties. 
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But,  before  going  into  the  claims  of  the 
different  reversioners,  it  will  be  as  well  to 
dispose  of  the  case  of  the  widow  Bussunt 
Koeree,  the  special  appellant  in  suit  No. 
3488. 

Both  the  Lower  Courts  found  that  the 
plaintiffs,  that  is,  those  claiming  through 
Sheo  Dyal,  were  the  nearest  reversioners,  and 
entitled  to  sue ;  that  no  permission  to  Bussunt 
Koeree  to  adopt  was  proved;  that,  in  any 
case,  a  son  adopted  after  the  ^'kritima"  fonn 
had  no  right  to  succeed  to  Kunhya  Dyal's 
property ;  that  the  mokurruree  had  not  been 
granted  for  any  legal  necessity,  and  that  the 
tumleeknamah  was  void. 

The  widow  appeals  specially,  urging — 

(i.)  That  the  Judge  ought  to  have  de- 
cided between  the  different  sets  of  rever- 
sioners, and  have  at  least  given  her  her  costs 
against  those  who  had  not  succeeded  in  mak- 
ing out  a  title;  that  she  had  been  unnecessa- 
rily harassed  by  three  different  suits  for  the 
same  common  object,  and  ought  not  to  have 
been  made  to  pay  three  different  sets  of 
costs. 

(2.)  That  the  suit  is  premature,  the  widow 
being  still  alive. 

(3.)  That  the  Judge  should  have  given 
reasons  for  disbelieving  the  adoption  of 
Gunga  Pershad  instead  of  merely  endorsing 
the  first  Court's  opinion. 

(4.)  That  special  appellants  applied  to 
the  Principal  Sudder  Ameen  to  have  evi- 
dence called  for  in  support  of  the  necessity 
to  grant  the  mokurruree ;  that  the  Principal 
Sudder  Ameen  refused  the  application,  and 
that,  although  the  point  was  pressed  on 
appeal,  the  Judge  took  no  notice  of  it. 

And,  lastly^  that  one  of  the  properties 
included  in  the  tumleeknamah  was  special 
appellant's  own  streedhun  property,  and 
could  not  be  claimed  as  belonging  to  Kanhya 
Dyal. 

None  of  these  objections  appear  to  us  of 
any  force.  The  three  sets  of  plaintiffs  were 
all  undoubtedly  relatives,  more  or  less  remote* 
of  the  special  appellant's  husband,  and  all 
had  a  distinct  interest  in  setting  aside  her 
alienation  of  the  property.  They  could  not 
have  sued  altogether,  inasmuch  as  thetr 
own  interests  in  the  property  were  antago- 
nistic; their  common  object  was,  no  doubt* 
to  cancel  the  alienations,  and  to  disprove  the 
adoption,  but  their  separate  object  was  to  get 
themselves  declared  heirs  to  the  estate  to  the 
exclusion  of  the  others.  * 
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As  to  the  suit  being  premature,  it  has 
been  frequently  ruled  by  this  Court  that 
declarations  of  title  can  be  granted  to 
levernoners,  and  alienations  set  aside  during 
the  lifetime  of  the  widow,  although  posses- 
sion of  the  estate  itself  will  not  ordinarily 
be  given.  And,  so  far  as  the  special  appel- 
lant is  concerned,  the  plaintiffs  had  an  un- 
doubted right  to  sue ;  whether,  as  amongst 
themselves,  the  question  of  preferential  heir- 
s') be  or  be  not  premature,  is  a  different 
nutter  which  may  be  discussed,  if  necessary, 
hereafter. 

With  regard  to  the  third  objection,  we 
find  that  the  Judge  did  give  his  opinion  as 
to  the  validity  of  the  adoption,  and  his 
decision,  that  no  valid  adoption  in  the 
Dnttaka  form  was  proved,  is  a  finding  of 
fact  with  which  there  is  no  interference  in 
special  appeal. 

We  can  find  no  mention  in  the  record  of 
™e  special  appellant's  having  petitioned  the 
^^^  of  first  instance  to  summon  any  parti- 
cajar  witnesses,  nor  can  the  special  appellant's 
'^kecl  show  us  that  any  such  petition  was 
^'tr  made. 

And,  lasily,  we  find  that  the  special  appel- 
«t  in  the  tumleeknamah  distinctly  stated 
^  mouzah  Rugoonundunpore,  which  she 
^  claims  as  her  "  streedhun,"  was  part  of 
bcr  late  husband's  property. 

This  was  an  admission  against  her  own 
interest,  and,  if  not  actually  concluding  her, 
JJ«>  at  all  events,  a  very  strong  piece  of  evi- 
"*oce  against  her  present  contention. 

Both  the  Lower  Courts  took  that  view  of 
*»  Wid  there  is  no  ground  for  our  interfering 
*Wi  their  decision. 

Special  appeal  No.  3488,  therefore,  is 
*imis8ed  with  costs. 

We  now  come  to  the  appeal  preferred  by 
tbe  plaintiffs,  Bishen  Dyal  and  others 
(No.  8823). 

And  as  between  these  parties  and  those 
dnming  through  Sheo  Dyal,  we  have  had 
•cne  doubt  as  to  whether  their  suit  should 
M  be  considered  premature,  the  widow 
Wing  yet  alive,  with  the  power  which  all 
widows  have  of  alienating  her  husband's 
mate  for  a  proved  legal  necessity.  Such  a 
■eoessity  might  arise ;  there  might  be  various 
condngencies  which  would  dispose  of  these 
ondicting  claims  before  the  widow's  death, 
ttd  io  render  a  decision  useless.  As,  how- 
ever, the  objection  has  never  been  before 
nittd,  and*  is  not  now  taken  in  the  petition 

Vol  VIII. 


of  special  appeal ;  as,  moreover,  the  case  has 
been  very  fully  argued  on  the  principal  ques- 
tion involved,  and  as  t^e  contending  parties 
desire  to  have  judgment  on  the  issue  of 
propinquity,  we  consider  it  adwsable  to 
decide  the  case  without  reference  to  what 
may  or  may  not  be  hereafter. 

Now,  the  special  appellants  claim  through 
*r .      ^         , ,.  Doola  Singh.    Doola 

Note, — ^Theword"oatu-      o:-,«k  (m^/^M  «»AnA«1r> 
ral"  is  used  in  the  Mitak-     ^mgh  {vidi  geuealo- 

share  sense.  gical  tree)   was  the 

natural  son  of  Jungul 
Singh,  but  was,  it  is  alleged,  adopted  into  the 
family  of  Hur  Dutt  Singh,  a  descendant  of 
the  third  son  of  Jeebun  Singh,  the  com- 
mon ancestor,  the  adoption  being  made 
by  Hur  Dutt's  widow  after  the  death 
of  her  husband.  And  if  Doola  Singh 
did,  by  this  adoption,  become  a  member  of 
his  adoptive  mother's  husband's  family,  the 
special  appellants  are  undoubtedly  eleventh 
in  degree  from  Chowdhiy  Kanhya  Dyal,  and 
are  one  step  nearer  of  kin  to  him  than  the 
special  respondents,  who  claim  through  Jun- 
gal  Singh. 

The  whole  question,  therefore,  turns  on 
the  nature  of  Doola's  adoption. 

That  Doola  Singh  was  adopted  by  Hur 
Dutt's  widow,  after  the  "kritima"  form  of 
adoption,  is  not  denied  by  the  special  respond- 
ents. But  it  is  urged  that  the  adoption 
was  not  sanctioned  by  Hur  Dutt,  no  permis- 
sion to  adopt  having  been  given,  and  that, 
even  if  the  adoption  had  been  permitted,  a 
son  adopted  in  the  ''kritima"  form  does  not 
become  a  member  of  the  adopting  family, 
and  cannot  succeed  as  heir  to  collaterals. 

There  is  no  proof  on  the  record  of  Hur 
Dutt's  permission  to  adopt;  the  point  was 
never  raised  nor  tried.  Baboo  Onookool 
Mookerjee,  for  the  special  respondents,  con- 
tends that  the  special  appellants  never 
alleged  that  Hur  Dutt  ever  gave  such  per- 
mission, and  that,  therefore,  his  clients  were 
not  bound  to  deny  the  validity,  so  far,  of  the 
adoption.  It  is  true  that  no  mention  is 
made  in  the  plaint  that  Hur  Dutt  gave  his 
wife  leave  to  adopt,  but  Doola  is  mentioned, 
in  the  genealogical  tree  filed  by  the  plaint- 
iffs, as  Hur  Dutt's  adopted  son.  And  we 
think  that  the  plaintiff's  case  sufficiently  dis- 
closed this  ground  of  action,  and  tilths 
defendants,  if  they  denied  the  fact  of  such 
permission,  were  bound  distinctly  to  traverser 
the  plea.  Besides  which,  it  has  been  held 
by  many  authorities  that  a  widow  in  Mithils 
is  capable  of  adopting  in  the  "  kritima"  form 
without  her  husband's  consent* 
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Our  decision,  however,  on  the  distinctness 
or  otherwise  of  the  plaint  is  comparatively 
unimportant,  as  we  are  of  opinion,  for  the 
following  reasons,  that  a  son  adopted  in  the 
"  kritima"  IForm  in  the  Mithila  province  does 
not  become  a  member  of  the  adopting  family 
so  far  as  collateral  heirship  is  concerned,. the 
relation  of  "kritima"  for  the  purposes  of 
inheritance  extending  to  the  contracting 
parties  only. 

We  will  assume,  for  the  reasons  above 
given,  that  Doola  Singh  consented  to  the 
adoption,  and  also  that  that  adoption  by  Hur 
Dutt's  widow  took  place  in  the  usual  form. 
No  particular 'ceremonies  would  appear  to  be 
necessary  to  such  an  adoption,  nor  would 
any  particular  age  be  fixed. 

Now,  Macnaghten,  in  his  work  on  Hindoo 
Law  (Chapter  VI.  on  Adoption,  Wilson's 
Edition,  page  79),  says :  "  In  Mithila,  where 
"the  'kritima*  form  of  adoption  prevails, 
"  there  is  no  sort  of  restriction  except  as  to 
"tribe;  but  he  {i,  e.,  the  adopted  son),  as 
"  well  as  his  issue,  continues,  after  the  adop^ 
"tion,  to  be  considered  a  member  of  his  na- 
"  tural  family,  and  takes  the  inheritance  both 
"of  his  own  family  and  of  his  adopting 
"father"  {vide  also  3  Select  Reports  307). 
Again:  "Another  peculiarity  of  this  species 
"(1.  ^.,  the  'kritima')  of  adoption  by  a  wido^v 
"  is  that  the  person  so  adopted  does  not  be- 
"  come  the  adopted  son  of  the  husband,  even 
"  though  the  adoption  should  have  been  per- 
"  mitted  by  him."  And  again :  '•  The  rela- 
"tion  of  ^kritima'  son  extends  to  the  con- 
"  tracting  parties  only :  the  son  so  adopted 
"  will  not  be  considered  the  grandson  of  the 
"adopting  father's  father,  nor  will  the  son 
"of  the  aiiopted  be  considered  the  grandson 
"of  his  adopting  father.  He  does  not  in- 
"herit  collaterally." 

In  Sutherland's  Synopsis  of  the  Duttaka 
Mimangsha  and  Duttaka  Chundrika,  the 
standard  Hindoo  text-books  on  adoption,  we 
find  as  a  gloss  on  Section  VI.  67,  Section  II. 
18-19  ^^  those  works,  the  following:  "The 
"  *  Duttaka'  adopted  son  ceases  to  have  any 
"  claim  on  the  family  or  estate.  This  rule 
"would  not  apply  to  the  *  kritima'  adopted 
"  son,  who  would  necessarily  be  the  son  of 
<itwa4^thers."  Again  :  "  The  adopted  son 
"(Duttaka  that  is)  inherits,  not  only  of  his 
"adoptive  father,  but  likewise  lineally  and 
"collaterally  of  the  near  and  distant  kins- 
"men  of  that  person.  This  rule  would  not 
"apply  to  the  'kritima'  son  as  usually 
"adopted  in  the  Mithila  country." 


And  again  (Note  18,  page  228):  "The 
" '  kritima'  son,  as  usually  affiliated  in  the 
**  Mithila  country,  would  indeed  take  the 
"  estate  of  his  adoptive  father,  but  continues 
"  a  member  of  the  family  of  his  natural 
"  father,  and  is  not  regarded  as  prolonging 
"the  line  of  his  adopter." 

And  again  (Note  21,  page  229):  "In  the 
"  Ovaita  Nirnaya,  Veshpati  Misra  declares 
"that  no  relation  obtains  between  the  kritima 
'"adopted -son  and  the  father  of  the  adopter, 
'•from  which  it  is  inferred  that  such  adopted 
"son. could  not  inherit  ofnhat  person  and  d, 
''fortiori  from  the  collateral  kinsman  of  the 
*' adopter.  The  same  inference,  in  fact,  re- 
"suits  from  the  kritima  son  in  question  not 
"  being  .considered  a  member  of  his  adopter's 
"  family." 

In  Colebrooke's  translation  of  the  Mitak- 
shara,  we  find  the  following  note  (set  Mitak- 
shara,  page  355):  "  The  son  adopted  in  the 
form  adopted  in  this  Section,  i,  e.j  the  kri- 
tima, does  not  lose  his  claim  to  his  own 
family,  or  take  the  surname  of  his  adoptive 
father." 

And  this  view  of  the  case  was  taken  by 
the  Sudder  Court  in  the  case  of  Sree 
Narain  Roy,  27th  July  1812,  2  Select  Reports 
27,  where  it  was  ruled  that  the  person 
id  opted  by  the  wife  as  her  son  does  not 
become  the  adopted  son  of  her  husband,  or 
succeed  to  his  property,  though  the  adoption 
should  have  been  permitted  by  the  husband ; 
but,  as  her  son,  he  will  succeed  to  her 
property. 

And  the  High  Court,  in  the  case  of  the 
Collector  of  Tirhoot  versus  Huns  Pershad 
Mohunt,  6  Weekly  Reporter  500,  ruled 
that,  under  the  Hindoo  Law  current  in 
Mithila,  a  son  adopted  by  a  widow  in  the 
kritima  form  would  not,  by  virtue  of 
such  adoption,  lose  his  position  in  his  own 
family,  nor  would  he  succeed  to  property 
left  by  the  husband  of  his  adoptive  mother, 
but  would  be  considered  her  son,  and  entitled 
to  succeed  to  her  only. 

In  Strange's  Hindoo  Law,  Volume  II., 
page  283,  a  "kritima"  adoption  is  spoken 
of  in  the  following  terms:  **  Kritima,  the 
"  son  made.  In  point  of  ceremonial,  it  is  the 
"same  with  that  of  the  Duttaka,  omitting 
"the  sacrifice  or  burnt  offering,  which  is  not 
"performed  at  it.  Succeeding  partially  to 
"the  adoptive  rights,  his  connection  with 
"his  natural  family,  by  which  he  has  never, 
"in  fact,  been  more  than  tacitly  relinquished, 
"remains  to  the  son   made  ii*  full  force. 
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"And  this  amongst  other  things  distin- 
"gnishes  him  from  the  son  given.  Initi- 
"ation  into  the  family  of  the  adopter  is 
"not  practised  where  alone  this  form  of 
"adoption  is  at  this  day,  generally  speaking, 
"in  use,  namely,  in  the  Mithila  country, 
"whatever  might  be  its  effect  if  performed 
"in  assimilating  it  more^to  that  of  the  son 
"given,  especially  in  the  event  of  its  not 
"having  previously  taken  place  in  the 
"natural  family  of  the  adopted.  In  Mithila, 
"also,  the  widow  is,  as  of  right,  at  liberty- 
"to  adopt  without  special  authority  for'tfie 
"purpose,  the  adopted  in  this  case  succeed- 
"ing  to  her  exclusive  property  only,  not 
"to  that  of  her  deceased  husband,  to  whom 
"he  is  not  considered  in  any  way  related." 

There  is,  then,  a  strong  current  of  author- 
ity for  the   dictum  that  a  kritima  adopted 

son,  when  adopted  by  a  widow  with  or  with- 

oot  the  authority  of  her  husband,  cannot  in 

any  case  succeed  to  more  than  his  adoptive 

mother's  property,  and  has  no  claim  to  that 

of  collaterals. 

Isolated  quotations  from  the  Mitakshara 
have  undoubtedly  been  shown  to  us  by  the 
pleader  for  the  appellants,  which  appear  to 
controvert  this  rule,  and  to  place  the  kritima 
in  the  same  position  as  a  Duttaka  adopted 
son;  but  the  weight  of  authority  is  undoubt 
edly  the  other  way,  and  we  should  not  be 
justified  in  departing  from  it  merely  on  the 
ground  of  certain  obscure  Sanscrit  passages 
which  may  be  interpreted  either  way. 

Special  appellants  admit  that,  if  Doola 
Smghbe  not  in  all  respects  a  member  of  Hur 
I^'s  family,  the  link  in  their  pedigree  is 
Witing,  and  that  they  are  not  so  near  of  kin 
to  Kanhya  *Dyal  as  the  special  respond- 
ents. 

And  as,  for  the  reasons  above  given,  we 
consider  that  Doola  was  never  dissociated 
faom  his  natural  family,  it  follows  that  this 
V^ial  api^bal  must  be  dismissed  with  costs. 


The  8th  July  1867: 

Present  : 

Xhe  Hon'ble  G.  Loch  and  H..V.  Bayley, 

Judges. 

Limitation— Suit  against  sureties  of  deceased 

•    agent 

Case  No.  403  of  1867  under  Aft  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
Mr.  y.  M.  Louis,  Officiating  Judge 
of  Hooghly,  dated  the  toth  Decem^r 
1866,  affirming  a  decision  passed  by 
Moulvie  Abdoor  Ruhman,  Deputy  Col- 
lector of  Jehanabad,  dated  the  joth  July 
1866. 

Sreemutty  Puree  Soonduree  Debia  (Plaint^ 

iff).  Appellant, 

versus 

Bholanath  Roodro  and  others  (Defendants), 

Respondents, 

Baboo  Romanath  Bose  for  Appellant. 

Baboo  Nil  Madhub  Sein  for  Respondents. 

Section  30,  and  not  Section  33,  Adl  X.  of  1850,  is  ap- 
plicable to  the  case  of  sureties  of  a  deceased  a^^ent, 
a^inst  whom  a  claim  is  made  for  moneys  appropnatod 
by  him ;  and  the  cause  of  action  accrues  from  the  time 
when  the  plaintiff  had  means  of  knowing  what  was  the 
amount  due  to  him  from  the  deceased  agent,  i.  e.y  from 
the  date  on  which  his  accounts  were  put  in  by  his 
sureties,  and  not  from  the  date  of  his  death. 

Loch,  J. — This  was  a  suit  against  the 
sureties  of  an  agent  to  recover  from  them 
certain  sums  of  money  alleged  to  have  been 
appropriated  by  the  deceased  agent. 

The  Lower  Courts  dismissed  the  suit,  hold- 
ing that  it  was  barred  by  limitation,  it  not 
having  been  brought  as  required  by  Section 
33,  Aft  X.  of  1859,  within  one  year  from  the 
determination  of  the  agency  arising  from 
the  death  pf  the  agent. 

In  special  appeal  it  is  contended  before 
us  that  Section  33  is  not  applicable  to  the 
case,  but  Section  30,  as  ruled  in  a  judgment 
of  this  Court  reported  at  page  5 10  of  a  Hay's 
Reports,  and  that  the  suit  was  brought 
within  one  year  from  the  date  of  Cf^se  of 
action,  that  cause  of  action  being  the  putting 
in  by  the  sureties  of  the  accounts  of  the  deceas- 
ed, from  an  examination  of  which  plaintiff  was 
able  to  ascertain  what  was  due  to  him  from 
the  agent ;  .and  a  decision  of  a  Division 
Bench  reported  in  3  Weekly  Reporter,  page 
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121,  Act  X.  Rulings,  is  quoted  to  show  that 
the  cause  of  action  accrues  from  the  time 
that  a  party  has  meant  of  knowledge  afford- 
ed to  him  either  by  the  submission  of  ac- 
counts or  oflier  means. 

It  is  contended  on  the  other  side  that 
the  defendant  never  filed  any  accounts,  and 
that  this  has  been  found  to  be  the  case  by 
the  first  Court,  whose  finding  has  been 
adopted  by  the  Judge ;  and  it  is  urged  that, 
where  no  accounts  are  filed,  the  plaintiff  is 
bound  to  proceed  against  the  sureties  within 
one  year  from  the  determination  of  the 
agency. 

We  think  it  is  clear  from  the  precedents 
quoted,  in  which  we  concur,  that  Section  30, 
and  not  Section  :)3,  is  applicable  to  the  case 
of  sureties,  against  whom  a  claim  for  moneys 
appropriated  by  their  principal  is  made,  and 
we  further  think  that  the  cause  of  action 
arises  from  the  time  when  the  plaintiff  had 
means  of  knowing  what  was  the  amount  due 
to  him  from  his  deceased  agent,  i.  ^.,  from 
the  date  on  which  his  accounts  were  put 
in  by  the  sureties,  and  not  from  the  date  of 
his  death.  The  sureties  deny  that  the  ac- 
counts in  this  case  were  put  in  by  them 
or  by  their  authority,  and  we  observe  that 
the  Judge  has  come  to  no  finding  on  this 
point,  but  has  disposed  of  the  case  on  the 
interpretation  he  has  put  upon  Section  33. 
He  must  determine  whether  those  accounts 
were,  as  alleged  by  the  plaintiff,  prepared 
by  a  partv  appointed  by  the  defendants,  and 
put  in  by  their  authorities.  If  this  be 
proved,  then  this  suit  is  clearly  within  time, 
having  been  instituted  within  two  months 
from  the  date  on  which  the  accounts  were 
put  in.    We  remand  the  case  accordingly. 


The  8th  July  1867. 

Present : 

The  Hon'ble  G.  Loch  and  H.  V.  Bayley, 

Judges. 

Suit  to  recover  possession— Lakheraj. 

Case  No.  373  of  1867. 

Special  Appeal  from  a  decision  passed  by 
Baboo  Dinonath  Chailerjee,  2nd  Princi- 
pal Sudder  Ameen  of  Hooghly,  dated  the 
6th  October  1866,  affirming  a  decision 
passed  by  Baboo  Kishen  Mohun  Mookerjee, 
Moonsiff  of  Pandooahy  dated  the  ^ih 
February  186^, 


Joy  Kishen  Mookerjee  (Defendant), 
Appellant^ 

versus 

Pearee  Mohun  Dutt  (Plaintiff)  and  others 
(Defendants),  Respondents, 

Baboos  Mohendro  Lai  Shome  and  Pearee 
Mohun  Mookerjee  for  Appellant 

Baboo  Umbica  Churn  Banerjee  for 
Respondents. 

In  a  suit  to  recover  possession  of  takheraj  land  on  the 
allegation  that  the  plaintiff  had  been  wrongfully  evicted, 
the  plaintiff  is  entitled  to  succeed  if  he  proves  that  he 
previously  held  possession  of  the  land  as  lakheraj. 

Lochy  y, — ^The  plaintiff  in  this  case,  as 
purchaser  of  the  land  in  dispute,  which  he 
alleged  to  be  lakheraj,  situated  in  Mouzah 
Ramnagore  with  the  defendant's  zemindaree, 
sought  to  recover  possession  on  the  alle- 
gation that  he  had  l)een  wrongfully  evict- 
ed by  the  defendant  under  color  of  an  Aft 
X.  suit,  ill  which  the  defendant  had  inter- 
vened, and  the  plaintiff's  claim  for  rent  had 
in  consequence  been  thrown  out. 

The  defendant  sUtes  that  the  lands  are 
part  of  his  2semindaree,  situated  in  Mouzah 
Ramnagore,  and  that  they  are  not  lakheraj. 

The  Lower  Courts  have  found  that  the 
plaintiff  is  entitled  to  recover  possessi(Mn, 
as  it  is  satisfactorily  proven  that  plaintiff 
did  previously  hold  possession  as  lakheraj. 

We  think  the  judgment  come  to  by  the 
Lower  Appellate  Court  is  quite  correct,  and 
is  supported  by  precedents  of  this  Court, 
see  pages  174,  175,  Special  Number,  Week- 
ly Reporter;  5  Weekly  Reporter,  page  269, 
Civil  Rulings;  6  Weekly  Reporter,  page  190, 
Ditto.  We,  therefore,  dismiss  the  special 
appeal  with  costs. 


The  9th  July  1867. 

Present: 

The  Hon'ble  L.  S.  Jackson  and  C.  P. 
Hobhouse,  Judges. 

Section  ac^  Act  VHI.  of  iSss^Llabilily  of  re- 
presentattve—ExecntioiL 

Case  No.  209  of  1867. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Patna,  dated  the  iSth 
January  i86y^  affirming  an  order  passed 
by  the  Sudder  Ameen  of  that  District, 
dated  the  ryih  August  t866.    * 
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Sjod  Jafar  Hossein  and  others  (Judgment- 
debtors),  Appellants, 

versus 

Hiogno  Jan  and  others  (Decree-holders), 
-  Respondents, 

Baho  Khitter  Mohun  Mookerjee  for 
Appellants. 

Mr.  R,  E,  Tividale  and  Baboo  Romanath 
Rose  for  Respondents. 

Sectkm  203,  KO.  VIII.  of  1859,  although  it  primarily 
friers  to  a  party  who  has  been  substituted  before  decree 
lor  the  original  debtor,  is  equally  applicable  to  a  person 
vfaohas  become  representative  of  the  original  debtor  in 
;  nacstioa-proceedings,  his  liability  being  limited  to  the 
ofeat  of  the  property  of  the  original  debtor  which  may 
kivecome  into  his  hands. 

Jackson^  y. — ^Therb  are  two  points  raised 
intlusappi^. 

The  first  is  that  the  Judge  has  not  suffi- 
MHly  determined  the  objection  of  the 
ippdlant,  which  was  to  the  effect  that  the 
^ts  of  the  judgment-creditor,  Thakoor 
wxL  Tewaree,  ostensibly  sold  to  one 
Hingnn,  had  really  been  sold  to  the  co- 
ikbior,  appellant's  brother,  whereby  the 
Kability  under  the  decree  had  become  extin- 
nidied.  On  this  point  it  appears  to  me 
int  the  Judge  has  really  found.    This  was 

objection  which  the  appellant  was  bound 
to  prove  clearly  to  the  satisfaction  of  the 
Cotft  He  appears  to  have  offered  evidence 
tti  the  point,  and  the  Judge  gives  fully 
ttoagh  the  reasons  which  evidently  have 
ltd  him  to  disbelieve  that  evidence.  If  the 
ippeUant  failed  to  prove  affirmatively  the 
act  of  purchase  by  the  co-debtor,  his  objec- 
iOD  would  fall,  and  the  ostensible  purchaser 
VQold  be  allowed  to  execute  the  decree. 
I  ttnnk,  therefore,  there  is  nothing  in  the 
fil^ecdon. 

The  second  objection  is  one  which  appears 
to  have  more  in  it.  It  is  this.  The  Sudder 
Aaeen,  finding  the  appellant  to  have  sold  a 
ttrtain  property  which  came  to  his  hands 
fan  his  father,  has  declared  that  his  own 
iar  property  shall  be  liable  to  be  sold 

ttttsffluction  of  the  decree.     It  must  be 

in  mind  that  the  present  appellant  has 

4iii)r  a  transmitted  liability,  which  was  ori- 

littlly  that  *of  his  biother.    The  brother 


dying  was  represented  by  his  father,  and  the 
father  in  turn  dying  is,  now  represented  by 
the  other  two  sons.     According  to  the  terms 
of  Section  203  of  the  Civil  Procedure  Code, 
when  the  decree  is  ''against  a  party  as  the 
''representative  of  a  deceased  person,-  and 
"such  decree  be  for  money  to  be  paid  out 
"of  the  property  of  the  deceased  person, 
"  it  may  be  executed  by  the  attachment  and 
"sale  of  any  such  property,  or,  if  no  such 
"property  can  be  found,  and  the  defendant 
"fail  to  satisfy  the  Court  that  he  has  duly 
"applied  such  property  of  the  deceased  as 
"shall   be  proved   to  have  come   into  his 
"possession,  the  decree  may  be   executed 
"  against  the  defendant  to  the  extent  of  the 
"property  not  duly  applied  by  him  in  the 
"same  manner  as  if  the  decree  had  been 
"against  the  defendant  personally."    Now, 
that  Section  primarily  refers  to  a  party  who 
has  been  substituted  before  decree  for  the 
original  debtor,  and  against  him  consequently 
the  decree  has  been  passed  as  representative 
of  such  debtor.    But  it  may,  I  think,  be 
held  equally  applicable  to  a  person  who  has 
become  representative  of  the  original  debtor 
in  execution-proceedings,  but  even  in  such 
cases    the    liability    of    the    party    against 

whom  execution  is  sought  is  limited  to  the 
extent  of  the  property  which  may  have 
come  into  his  hands;  and,  if  it  shall  be  found 
that  property  has  come  into  his  hands  which 
ought  to  have  been  applied  to  the  satisfaction 
of  the  debt,  and  if  he  fail  to  account  to  the 
Court  for  his  having  so  applied  it  to  the 
satisfaction  of  the  deceased  person's  debts, 
in  such  case  he  will  be  liable,  and  may  have 
the  decree  executed  against  him  tQ^h» 
extent  of  the  property  not  duly  applied  by 
him;  the  execution  can  go  no  farther.  It 
appears  that  the  objection  upon  this  point 
was  raised  in  the  Lower  Appellate  Court, 
and  has  not  been  adverted  to  by  the  Judge. 
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We  are,  therefore,  bound,  I  think,  to 
modify  the  Sudder  Ameen's  order  in  the 
sense  of  the  words  which  I  have  just  quoted 
from  the  203rd  Section,  and  to  that  extent 
to  modify  the  order  of  the  Judge. 

The  result  of  this,  of  course,  is  that,  if  the 
Court  should  ascertain  that  any  property  of 
the  deceased  debtor  came  into  the  hands  of 
the  appellant,  it  will  then  lie  upon  the 
appellant  to  show  that  he  has  duly  applied 
such  property,  and,  if  he  fail  to  show  this, 
then  he  will  be  liable  to  the  extent  of  such 
property  as  he  has  not  so  applied.  Each 
party  will  pay  his  own  costs. 

Hobhousey  y. — I  concur. 


The  9th  July  1867. 
Present : 

The  Hon'ble  L.  S.  Jackson  and  C.  P. 
Hobhouse,  Judges, 

Issues  (Framing  of). 

Case  No.  205  of  1867. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Dacca,  dated  the  gth 
January  i86*j,  reversing  an  order  passed 
by  the  Moonsiff  of  Naraingunge,  dated 
the  i8th  July  1866. 

Mussamut  Kowsullya  Dossee  (Decree-holder), 

Appellant^ 

versus 

Ram  Juggumath  Dey  Sircar  and  others 
(Judgment-debtors),  Respondents, 

Baboo  Romesh  Chunder  Mitter  for 
Appellant. 

Baboo  Gopal  Lall  Mitter  for  Respondents. 

The  issues  are  to  be  framed  from  all  questions  of  law 
or  fact  upon  which  the  parties  may  be  at  issue,  and  are 


to  be  collected,  not  merely  from  the  plaint,  oor  from  the 
written  statements,  but  may  also  be  taken  from  the  oral 
statements  of  their  pleaders. 

J      Jackson,  J, — I  HAVE  no  doubt  that  the 
plaintiff  is  entitled  to  possession  of  this  land. 
He  got  a  decree  for  land  in  the  occupancy 
of  the  defendant ;  and,  under  the  terms  of 
Section  223  of   the  Civil  Procedure  Code, 
the    Court   is   required   to   "  order  delivcxy 
"thereof  to  be  made  by  putting  the  party," 
that  is,  the  plaintiff,  ^'  in  possession  thereof, 
"and,  if  need  be,  by  removing  any  person 
"  who  may  refuse  to  vacate  the  same."    There 
was   nothing  stated  in  the   proceedings  in 
the  suit  as  to  any  under-tenure  or  title  of 
the  defendant  to  occupy  the  land  other  than 
the  right  which  he  contested  with  the  plaint- 
iff,  that   is,    "who   was  the   malik."    It  i$| 
true  that   an  issue  had  been  framed  as  to| 
whether  the  plaintiff  would  be  entitled  to: 
khas  possession  of   the  land  in  dispute  oTj 
not,   and  that  the   Court  of    first  instance, 
which  decided  the  suit,  observed  that,  as  tbei 
plaint  did  not  expressly  ask  for  khas  pos-l 
session,  it  was  unnecessary  to  try  that  issue. i 
That  was  a  mistake,  because  the  issues  artj 
to  be  framed  from  all  questions  of  law  or| 
fact  upon  which  the  parties  may  be  at  issue,  I 
and  are  to  be  collected,  not  merely  from  the 
plaint,  nor  from  the  written  statements,  b(^ 
may  also  be  taken  from  the  oral  statement  1 

of  their  pleaders.  | 

In  this  it  would  appear  that  the  parties 

were  at  issue  upon  that  question,   and  tSie 

Court  ought  certainly  to  have  tried  the  »• 

sue.     But  I  am  of  opinion  that  the  decree! 

clearly  gave  him  the  right  to  enter  upon  thej 

land  which  was  adjudged  to  him.     It  is  noli 

stated  that  there  were  other  ryots  in  posset*| 

sion  of  the  land.     Had  it  been  so,  the  casQ^ 

would  have  fallen  under  Section  324.  | 

I  think,  therefore,  the  decision  of  tbe^ 
Judge  must  be  reversed,  and  that  of  the 
first  Court  restored  with  costs. 

Hobhouse,  J. — I  concur.     • 
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The  9th  July  1867. 
Present : 

The  Hon'ble  L.  S.  Jackson  and  C.  .P. 
Hobhouse,  Judges, 

Decree-Interest— Unauthenticated  records. 
Case  No.  228  of  1867. 

Mmllaruous  Appeal  from  an  order  passed 
fy  the  Judge  of  Rungpore,  dated  the  2nd 
Fihruary  i86y;  reversing  an  order  passed 
hy  the  Principal  Sudder  Ameen  of  that 
District,  dated  the  2Sth  August  1866. 

Rossool  Mahomed  and  others  (Judgment- 
debtors),  Appellants, 

versus  ^ 

Bassoo  Bewah  and  others  (Decree-holders), 
Respondents. 

Moulvie  Syud  Murhumut  Hossein  and  Baboo 
Bykunt  ISauth  Paul  for  Appellants. 

Eahoo  Bhuggohutty  Churn  Ghose  for 
Respondents. 

H*bcre  the  Lo%vcr  Court  gave  a  decree  for  91 1  rupees 
**^  niierest»  and  the  Sudder  Court  modified  that 
decree  by  giving*  »,353  rupees — Held  that  the  Sudder 
Cout  must  have  meant  to  give  that  sum  with  interest 
aho. 

TIk  Court  declined  to  accept,  as  authenticated  papers 
if  dK  record,  papers  which  bore  no  signature,  no  seal, 
Md  00  other  mark  of  authenticity. 

Jackson^  J, — Upon  the  first  point  mooted 
kfore  OS,  1  think  that  the  decision  of  the 
Jttdge  is  right. 

This  was  not  a  case  in  which  the  Court 
kelow  decreed  a  sum  certain  with  interest, 


terest  ran  on  the  larger  as  on  the  smaller.- 
This  case,  therefore,  I  think,  does  not  come 
within  the  principle  t)f  the  Full  Bench 
decision  in  the  Vlth  Weekly  Repgrter,  page 
109.  That  was  a  case  on  which  the  decree 
was  silent  as  to  interest.  Here  the  decree  of 
the  Sudder  Court  would  have  to  be  read  for 
the  purposes  of  execution,  together  with  the 
decree  of  the  Court  below.  For  it  is 
manifest  that  the  decree  of  the  Sudder 
Court,  if  tkkeri  by  itself,  could  not  have 
been  executed  at  all. 

Then,  as  to  the  second  point,  it  is  contend- 
ed   that  the    Principal    Sudder   Ameen   iii 
1864,  once  for  all,  determined   this  point, 
namely,  that  interest  was  to  run  upon  911 
rupees  instead  of  1,353  rupees.     In  support 
of  this  contention,  we  are  shown  something 
which   purports   to  be  a   proceeding  of  the 
Principal   Sudder   Ameen,   dated   4th   June 
1864.     That  proceeding  is  not  signed  by  any 
Principal  Sudder  Ameen,  and  has,  therefore, 
nothing  whatever  to  authenticate  it  as  an  act 
of  the  Court.     Moulvie  Murhumut  Hossein 
for  the  special  appellant  before  us  contended 
that  that  order  is  authenticated  by  a  subse- 
quent  recital  in  a  later  proceeding  of   the 
same  Court,  dated  30th  June.     Now,  that 
later  proceeding  does  refer  to  an  order  in 
which  something  had  been  determined  as  to 
the  amount  upon  which  interest  was  to  run, 
but  it  does  not  say  what  the  amount  was, 
and  therefore  there  is  no  reason  whatever  for 
supposing  that    this   particular   paper    now 
before   us   is   the   order   referred   to  in  the 
proceeding  of  the  30th  June.     This  matter 
appears  to  have  been  brought  to  the  notice  of 
the  present  Principal  Sudder  Ameen.    Upon 
the  argument  on  this  point,  I  am  very  much 
surprised     to     find  .  the    Principal    Sudder 


to 

-ww.>,x.v*  «.  — ..  wv,.,.«.«   ^i..x*  w*vx..^.,w,    Ameen  saying:    "It  cannot    be  considered 

IMLthatdecisionbeingappealedtotheSudder  I  "  ihat  the  said  order  is  secured  collusively, 
Coon,  ihe  Sudder  Court  decreed  another  I  •*  bocaubc  the  order  of  the  said  4th  June  is 
Ceuin  sum  without  interest.     The  plaintiSb    "  incorporated  in   the   order   of  the   subse- 


•ed  for  a  sum  of  money  with  interest,  and 
■e  Court  below  gave  them  a  decree  for  that 
.Mm  with  interest,  but  deducting  certain  pay- 
itotts  which,  it  was  alleged,  the  defendants 
tad  made,  arid  for  which  they  claimed  credit. 
ntiffs,  being  dissatisfied  with  that  pan  of 
decision,  appealed  specially  to  the  Sudder 
.m  against  the  deductions.     The  Sudder 
|Co«rt   ihinking  the    Court    below    to    have 
rong   upon  that  point,  reversed   the 
ion  on  thai  specific  point,  and  D'herwise 
Id  it.     The  consequence  of  that,  ii  seems 
1^  ffle,    was    that   the    Sudder    Court   sub- 
ttned   the   larger  for  the  smaller  sum  of 
prindpai  money  in  the  decree,  and  that  in- 


f- 


"  quent  date  bearing   the   signature   of  the 
••  deciding   officer."    Now,  it  is  not  so   in- 
corporated, but  refers  merely  to  some  order 
as  having  been  made.     He  goes  on  :  **  Such 
"  papers,    without   signature,  are   constantly 
'*  to  be  met  with  in  this  serishtah  whid^is^ 
"  only  attributable  to  the  negligence  oithe 
"  amlahs    of   this   Court,  and   it   has   in    a 
"  manner  become  a  habit  with  them."     That 
appears    to    me    a    very     surprising    state- 
ment for  the   Principal   Sudder  Ameen  to 
make.     If  that   doctrine   is  acted   upon  to 
any  extent  in  that  Court,  it  appears  to  me 
that  the  interests  of  no  one  are  safe,  because 
an  order  alleged  to  have  been  an  order  of 
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any  Jndgeof  that  Coort  at  aay  time  may  be 
prodoced  unsigned  and  not  authenticated, 
and  then  the  custonf  of  the  Court  will  be 
referred  to^  showing  that  the  orders  of  the 
Prindpal  Sudder  Ameen  were  habitually  left 
unsigned.  I  must,  therefore,  wholly  refuse 
to  recognize  that  so-called  proceeding  of  the 
4th  June  as  a  proceeding  of  the  Principal 
Sudder  Ameen's  Court. 

Finding,  therefore,  no  previous  decision 
upon  the  point,  the  point  is  open  to  decision 
now.  I  think,  therefore,  the  Judge  was 
right  in  holding  that  interest  had  to  run 
upon  1,353  rupees  as  allowed  by  the  Sudder 
Court. 

The  decision  will  be  "kflarmed  with  costs. 

I  think  that  the  Judge  should  enquire 
into  the  state  of  the  Office  of  the  Principal 
Sudder  Ameen,  and  report  to  what  extent 
the  irregularities  alluded  to  by  that  officer 
have  been  allowed  to  prevail.  It  seems  to  me 
that  the  interests  of  suitors  will  be  extremely 
unsafe  if  such  proceedings  are  unchecked. 

Hobhouscy  y, — 1  concur  with  my  learned 
colleague. 

The  decree  of  the  Court  of  first  instance 
gave  a  sum  of  911  rupees  with  interest. 
Then  the  Sudder  Court  amended  that  de- 
cree, and,  instead  of  giving  a  sum  of  911 
rupees,  gave  a  sum  of  1,353  rupees.  In 
the  decree  of  the  Sudder .  Court,  no  sum  of 
money  was  expressed  at  all ;  therefore,  in 
executing  that  decree,  we  must,  as  best  we 
can,  interpret  it  by  the  judgment,  and  by 
what  that  judgment  actually  meant  to  be 
done.  When,  therefore,  the  Lower  Court 
gave  911  rupees  with  interest,  and  the 
Sudder  Court  modified  that,  and  gave  1,353 
rupees,  the  plain  inference  is  that  it  meant 
to  give  that  witb  interest  also. 

On  the  second  point,  it  seems  tome  that, 
had  the  order  of  the  30th  June  said  in  so 
many  words  *'  that  there  was  a  previous  order 
*'  of  the  4th  June,  and  ihat  order  was  so  and 
**  so,*'  then  undoubtedly  that  second  order 
would  have  been  something  clear  and  ma- 
jQJfest.  But,  when  it  said  nothing  at  all, 
^it  ^d  not  say  what  the  order  of  tbe  4th 
June  was,  then  that  order  of  30th  June  was 
of  no  sort  of  effect  at  all,  for  it  expressed 
nothing. 

And  I  entirely  concur  with  my  learned 
colleague  that,  if  we  were  to  accept  papers  as 
authenticated  papers  of  the  record,  which 
had  no  sort  of  marks  of  authenticiQr  about 


—   ""^ 

them,  no  signature,  no  seal,  and  so  on,  wc 
should  be  opening  a  way  to  fraud  of  a 
most  gigantic  kind. 

For    these    reasons,  I   concur   with    mj 
learned  colleague. 


The  loth  July  1867. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  J7.,  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  Judge, 

Alluvial  Lands~Re-formatioos  on  two  old  tftes 
—Possession— Title. 

Case  No.  3150  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Rajshahye,  dated  the  tSth 
of  September  1866,  reversing  a  decision 
of  the  Principal  Sudder  Ameen  of  that 
District,  dated  the  30th  January  1866. 

Muthooranath  Muzoomdar  and  others 
(Defendants),  Appellants, 

versus 

Tarinee  Churn  Singh  (PlaintifiF), 
/Respondent. 

Baboos  Mohinee  Mohun  Roy  and  Greeja 
Sunker  Muzoomdar  for  Appellants. 

Baboo  Issur  Chunder  Chuckerbuity  for 
Respondents. 

When  land  is  g^radually  re-formed  on  two  old  site8» 
identity  of  site  can  give  no  title  to  the  former  owners 
of  the  two  old  sites  to  the  land  rCKformed  in  sach  old 
sites  respectively ;  nor  can  identity  of  site  give  any 
title  to  land  gradually  re-formed,  when  it  is  formed  fay 
gcadual  accession  partly  to  one  estate  and  partly  to 
another. 

A  person  in  possession  of  land  is  primd  facie  entitled 
to  it,  and  to  all  increments  to  it. 

Peacock,  C,  J. — I  no  not  thoroughij 
understand  all  that  is  said  in  the  Full  Bench 
case  reported  in  the  3rd  Weekly  Reporter, 
p.  51,  with  regard  to  time  and  means  of 
identity.  But  I  take  it  that  the  meaning  oC 
that  case  substantially  is  that,  when  onoe 
land  has  been  washed  away,  the  fact  of  re« 
formation  by  gradual  accretion  on  the  old 
site  does  not  vest  the  newly^formed  lan<l 
in  the  owner  of  the  old  site,  but  that  the  < 
newly-formed  land  belongs,  according  to  the  \ 
Regulations,  to  the  owner  oi  the  land  to  i 
which  it  is  annexed. 
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Applying  that  principle  to  this  case, 
although  the  land  belonging  to  Bolorampore 
was  washed  away  only  5  years  ago,  and  re- 
gained by  the  gradual  receding  of  the  river, 
«ill  the  land,  having  jeformed  on  the  old 
site,  did  not  become  the  property  of  the 
fonner  owner  of  that  site. 


Assuming  the  construction  which  1  have 
put  on  the  Full  Bench  case  is  a  correct  one, 
the  mere  re-formation  on  the  site  of  Bolo- 
rampore did  not  give  a  right  to  the  former 
owner  of   Bolorampore  to  the  land  which 
was  newly  formed.     But  the  Judge  says  ; 
"The  Principal   Sudder  Ameen   seems   to 
"have  overlooked  the  one  point,  m.,  that 
"accretions  may  form  laterally  as  well  as 
^' front  ways,   which  was  the  case  in    the 
I    "present  instance.    As  the  Ganges  receded, 
1    "land  was  thrown  up  which  attached  itself 
I  j^'to  Chitolya  on  the  north  and  to  Boloram- 
'  "pore  on  the  north-west,  and  there  does 
"not  seem  to  be  any  good  reason  under  the 
"law  for  giving  it  to  one  proprietor  more 
'*lhan  the  other.     1  think,  under  these  cir- 
"cumstances,  as  the  land  clearly  occupies 
"^  position   of  the    diluviated    land    of 
"Botorampore,  and  as  the  boundary-line  of 
"Chitolya  can  be  ascertained  by  means  of 
[[the  Peepol    trees,    as    explained   in    the 
Amccn's  report,  the  land  should  be  dis- 
"posedof  in  accordance  with  that  report." 

Now,  if  the  law  was  clearly  laid  down  in 
ac  Full  Bench  case,  and  we  must  assume 
«at  It  was,  that  identity  of  site  gives  no 
toUc  at  all  to  land  formed  by  gradual  accre- 
te when  the  land  is  re-formed  on  one  old 
^only :  it  cannot,  when  the  land  is  re- 
tancd  on  two  old  sites,  give  any  title  to 
«  fonner  owners  of  the  two  old  sites  to 
■elaiid  reformed  in  such  old  sites  respect- 
2^;  nor  can  identity  of  site  give  any 
« to  land  gradually  reformed,  when  it  is 
wined  by  gradual  accession,  partly  to  one 
««ate,  and  partly  to  another. 

It  appears  to  me,  therefore,  that  the  Judge 
^  wrong  in  saying  that,  because  the  land 

l!r?r  '^^^'  ^^^^y  ^^  Chitolya,  and  partly 
■  Bolorampore,  the   title  to  it  was  to  be 
JJtnained  with  reference  to  the  sites  of 
■e  dilttviated   lands   upon  which   the   re- 
*^ion  took  place.     It  does  not  appear 
have  been  disputed  that  the  land  was 
•^   by    gradual    accession    within    the 
^  of  Section  4,  Regulation  XL  of  1825. 
Judge  finds  that,  as  the  Ganges  receded, 
^    J[*»  thrown  up,  and  attached  itself  to 
«tolya  on  the  north,  and  to  Bolorampore 
w  the  north-west. 

Vol  VIII. 


It  is  clear  that  the  plaintiff  is  not  entitled : 
to  any  portion  of  the  land  which  was  an 
mcrement  to  Chitolya,*  whether  such  incre- " 
ment  was  formed  on  the  ancient  site  of 
Bolorampore  or  not ;  nor  was  he  primd  facie 
entitled   to    recover    that   portion,    if    any, 
which  attached  itself  to  the  land  which  was 
in  the  possession  of  the  zemindar  of  Bur- 
raimpore.     The  plaintiff  has  alleged  that  the 
land  in  question  was  to  the  east  of  land  in 
the  wrongful  possession  of  the  zemindar  of 
Burraimpore ;  but  he  did  not  prove  that  that 
land,  which   was  in  the  possession  of  the 
zemindar  of  Burraimpore,  did  belong  to  the 
plaintiff.     Although  the  plaintiff  alleged  that 
the  land  was  to  the  east  of  the  land  in  the 
wrongful  possession  of  the  zemindar  of  Bur- 
raimpore,  he  did  not  claim  it  as  an  increment 
to  that  land ;  nor  did  he  intend  to  have  it 
tried  in  this  suit,  whether  the  land  alleged 
to  be  in  the  wrongful  possession  of    the 
zemindar  of  Burraimpore  was  the  plaintiff's 
land   or  not.    He   merely  mentioned  that 
l^nd  as  the  western  boundary  of  the  land 
in  dispute.     Unless  that  land  did  rightfully 
belong  to  the  plaintiff,  the  land  which,  if 
any,  became  an  increment  to  it,  did  not 
belong  to  the  plaintiff,  if  the  zemindar  of 
Burraimpore  was  entided  to  the  land  in  his 
possession,  he  would  also  be  entitled  to  any 
increment  to  it.     The  identity  of  site  not 
conferring  on  the  plaintiff  a  title  to    the 
accretion,  he  clearly  could  not  recover  that 
portion  which  was  annexed  by  gradual  ac- 
cretion to  the  land  in  the  possession  of  the 
zemindar  of  Burraimpore,  without  proving 
his  title  to  that  land.    That  question  was 
not  tried  by  the  Judge. 

I  think,  therefore,  that  the  case  must  be 
remanded  to  the  Judge  to  try  upon  die  evi- 
dence in  the  case  whether  any  and  what 
portion  of  the  land  sought  to  be  recovered 
in  this  case  was  annexed  as  a  gradual  accre- 
tion to  land  of  which  the  plaintiff  was  in 
possession,  or'  entitled  to  the  possession. 
That  will  include  two  questions  :  rst,  whether 
any  and  what  portion  of  the  land  in  dispute 
became  annexed  as  a  gradual  accretion  to 
that  portion  of  the  land  said  to  be  in  the 
wrongful  possession  of  the  zemindar  of  Bur- 
raimpore ;  and,  2nd,  whether  the  plaintiff 
was  entitled  to  that  land  or  to  any,  and  fffear 
part  of  it,  or  to  any  other  land  to  which  the 
land  in  dispute  became  annexed  as  an  in- 
crement. The  Judge  must  try  whether  that 
portion  of  Bolorampore,  to  which  he  says 
that  a  portion  of  the  land  in  question 
attached  itself  on  the  north-west,  did  or 
did  not  belong  to  the  plaintiff,  and  whether 
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the  plaintiff  was  entitled  to  the  possession  of 
it,  and,  if  so,  to  find  specifically  what  por- 
tion of  the  land  in  dispute  became  attached  to 
that  land,  qjr  to  any  land  belonging  to  the 
plaintiff,  and  to  which  he  was  entitled  to  the 
possession. 

It  may   be  a  very   difficult  question   to 
determine  what  portion  of  the  land  attached 
itself  as  an  increment  by  gradual  accretion 
to  Chitolya,  and  what  portion  to  lands  in  the 
possession  of,  or  belonging  to,  the  plaintiff ; 
but  tne  difficulty  will   not    supersede    the 
necessity.     The  plaintiff  must  recover  upon 
the  strength  of  the  evidence  adduced  on 
his   behalf;   and,  if  there    is   no  sufficient 
evidence  to  prove  his  case  affirmatively,  he 
must  fail  in  his  suit.     The  person  in  posses- 
sion of  land  is  primd  facie  entitled  to  it,  and  to 
all  increments  to  it.    It  will  not  be  necessary 
for  the  Judge  to  find  how  much  of  the  Chur 
gradually  attached   itself  to  any  particular 
land  unless  such  land  be  proved  to  belong 
to  the  plaintiff.     The  defendant  has  a  good 
title  to  the  land  in  his  possession  as  again^ 
every  body  who  cannot  show  a  better  title. 
A  mere  finding  that  the  accretion  does  not 
belong  to  defendant  would  form  no  ground 
for  decreeing  possession  of  it  to  the  plaintiff. 
In    order  to  entitle  himself  to  possession, 
the  plaintiff  must  show  that  the  accretion, 
or  some  part  of  it.  belongs  to  him,  or  is  an 
increment  to  land  belonging  to  him.    With 
these  remarks  the  case  is  remanded  to  the 
Judge. 

The  costs  of  this  appeal  will  be  reserved 
until  after  the  decision  under  the  remand. 


The  loth  July  1867. 

Present : 

tbe  tton'ble  Sir  Barnes  Peacock,  A7.,  Chief 
yusticey  and  the  Hon'ble  G.  Loch,  fudge, 

Co-sharers— Contribution  fdr  Goremment 

Re^^enne* 

^  .  Case  No.  3154  of  1866. 

Special  Appeal  from   a  decision  passed  by 
the  fudge  of  Rajshahye,  dated  the  i^th 
of  July    1666,   affirming  a  decision    of 
the  Principal  Sudder  Ameen  of  that  Dis- 
trict, dated  the  2gth  November  186^, 


Jugobundoo  Roy  and,  after  his  death,  ! 

Bhoobim  Mofaun  Roy  (Defendant)^ 
Appellant, 

versus 

Fyez  Buksh  Chowdhry  (Plaintiff), 
.Respondent, 

Baboos  Hem  Chunder  Bannerjte,  Romesh 
Chnnder  Mitter,  Kalee  Mohun  Ddss,  and 
Nilmonee  Sein  for  Appellant. 

Mr,  R,  E,  Twidale  and  Baboo  Greeja  Sun- 
ker  Mozoomdar  for  Respondent. 

What  was  considered  a  fair  principle  in  assessing  a 
co-sharer*d  share  of  the  Government  revenue  paid  for 
the  whole  estate  to  save  it  from  sale. 

Peacock,  C,  f, — It  appears  to  me  that  the 
defendant  is  equitably  liable  to  pay  a  fair 
share  of  the  revenue  which  has  been  paid 
for  the  whole  zemindaree.  He  has  got  a 
portion  of  it,  namely,  3  villages.  The 
plaintiff  has  got  the  remainder  of  the 
zemindaree,  and  says :  ''  I  have  paid  the 
whole  of  the  revenue,  and  the  defendant 
has  participated  in  the  benefit  of  my  pay- 
ment in  the  proportion  which  his  three  vil- 
lages bear  to  the  whole.'' 

It  appears  to  me  that  the  Principal 
Sudder  Ameen  has  assessed  the  proportion 
according  to  the  fairest  principles.  The 
defendant  says  that  he  ought  not  to  have 
taken  the  butwara  of  1848  ih  which  the 
value  Of  the  whole  estate  was  found  to  be 
3,834  rupees.  That  value  w^  admitted  by 
the  person  who  was  the  owner  of  the  whole 
zemindaree.  The  defendant  has  purchase 
the  three  villages  under  an  execution  against 
him,  the  gross  collections  of  which  wefe 
fixed  at  427  rupees.  The  Principal  Sudder 
Ameen  says  that  the  defendant  is  flirty 
liable  to  pay  in  the  proportion  which  427 
rupees  bears  to  3,834  rupees.  I  think  th^ 
Principal  Sudder  Ameen  was  right  lA  fitt- 
ing the  proportion  upon  that  principle. 

I  think,  also,  that  there  is  no  ground  in 
point  of  lal^  for  saying  that  the  Principtf 
Sadder  Ameen  was  wrong  in  giving  m* 
terest  upon  the  amount  which  he  assessed. 

The  decision  of  the  Lower  Appellate  Cowt 
is  affirmed  with  costs. 

Loch,  J, — 1  would  only  add  that  Ibis 
judgment  does  not  affect  the  Oovemmeiaft 
right  as  to  the  allotftient  of  the  jumma,  ^ 
in  aiiy  other  Way ;  nor,  in  consequence  ^ 
the  share  of  the  Government  revenue  "pkjpm^ 
ikble  by  the  defendant  being  fixed  by  flH^ 
judgment,  can  the  estate  be* considered   i^ 
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divided  estate.  It  continues,  as  before,  an 
oodivided  estate  liable  to  sale  for  arrears 
of  Government  revenue. 


The  lolh  July  1867. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  W.  Markby, 

Judges. 

Evidence— Simrey  PApers. 

Case  No.  254  of  1867. 

Special  Appeal  Jrom  a  decision  passed  by  the 
Principal  Sudder  A  meen  e/  Weft  Burdwan, 
i^ed  the  26th  November  i866y  affirming  a 
dtcision  passed  by  the  Moonsiff  ef  Radha- 
«<|f^^.  doled  the  jist  July  1S66, 

Gopcenith  Singh  (Defendant), 
Appellant, 

versus 

Ammdraoyee  Debia  and  others  (Plaintiffs), 
Respondents, 

Babo^s  Hem  Chunder  Banerjee  and  Chunder 
Madhub  Ghose  for  Appellant. 

M§boosMoAesh  Chunder  Chowdry  2Lnd  P0orno 
Chunder  Shame  for  Respondents. 

Ccitificaled  copies  of  survey-raeasurement  cliitta.s, 
Uihooks,  and  maps  are  admissible  in  evidence. 

Markby,  J, — ^In   this  case,  the  plaintiffs 

tiMed  certain  lands  by  ihe  names  of  Rung- 

dar  Shola  and  Nunder  Poos  Karneer  Shola, 

ii  their  ancestral  family-property  held   by 

for  the  benefit  of  a  family-idol. 

The  parcel  of  land  claimed  was  7  beegahs 
Me  within  the  limits  of  a  village  called 

l^ygra,  of  the  greater  part  of  which  the 

jr  defendants  were  owners. 

Ilie  qaestion  in  this  case  appears  to  have 

Dcd    itself   to  one  entirely  of  identity. 

defendants  admitted  that  the  plaintiffs 

possessed  of  lands  bearing  this  name, 

dented  that  there  were  any  such  lands 

thf  ir  yiHage. 


To  prove  the  contrary,  the  plaintiffs  filed 
certain  documents:  (i)  certain  measurement- 
chittas  froni  the  reccyds  in  the  Collector's 
Office,  which  appear  to  have  been  drawn  up 
by  an  Utbundee  Ameen  in  the^year  1242; 
(2)  the  thakbust  field-book  relating  to 
the  village  of  Augurra  from  the  same  cus- 
tody. 

The  evidence  was  objected  to  in  the  Court 
below ;  but  the  Judge,  considering  that  there 
was  no  reason  to  suppose  it  had  heen  fabri- 
cated, acted  upon  it,  and  gave  a  wrdict  to 
the  plaintiffs. 

The  s2£me  objection  to  the  evidence  has 
been  taken  on  special  appeal,  and  this  is  the 
objection  which  we  have  to  consider. 

The  inclination  of  my  own  opinion  is 
strongly  in  favor  of  the  receipt  of  such  evi- 
dence. I  am  informed  by  my  brother 
Bayley,  who  has  had  great  experience  in  these 
matters,  that  it  has  been  the  general  practice 
to  receive  such  evidence  in  the  Courts  of 
this  country  for  what  it  is  worth,  and  he 
considers  that  weight  may  fairly  be  attached 
to  ft. 

But  there  is  a  recent  decision  on  the  law 
of  evidence  by  the  Full  Bench,  which  strong- 
ly bears  on  this  point.  It  is  reported  in 
the  7th  Volume  of  Sutherland's  Weekly 
Reporter,' Civil  Rulings,  page  338.  There 
one  Kanye  Lai,  as  heir  of  Ramnarain  Singh, 
sued  for  a  declaration  of  his  right  of  heir- 
ship, and  for  possession  of  certain  lands  with 
mesne-profits.  The  suit  was  defended  by  one 
Radha  Churn,  and  the  short  question  was 
whether  Ramnarain  obtained  the  property  in 
suit  by  gift  from  Jhoomuck  lal,  or  as 
Jhoomuck  LaFs  heir  by  adoption.  In  the 
former  case  Kanya  Lai,  in  the  latter  ca5)e 
Radha  Churn,  would  succeed. 

As  evidence  of  the  adoption,  Radha  Chur^i 
relied  on  a  decree  which  he  had  obtained  in 
a  suit  against  the  widow  to  set  aside  certain 
alienations  made  by  her.  In  that  ca3^  the 
widow  had  defended  the  suit  on  the  same 
ground  as  that  taken  in  this  case,  namely, 
that  her  husband  Ramnarain  took  hy  gift 
from  Jhoomuck,  and  not  as  heir  by  adoption, 
and  that  Radha  Churni  therefore,  wsis  not 
the  person  entitled  to  succeed  after  j^er 
death.  -^ 

The  Court  in  the  suit  against  tbo  widow 
found  that  Ranvnarain  was  adc^iiled  by 
Jhoomuck  Lai,  and  that  Radha  Cknni  was 
entitled  to  succeed  after  the  widow's  death. 
This  decision  was  affirmed  by  this  Cdiut  on 
appeal.    It  waa  cpnteaded  on  the  part  of 
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Radha  Churn  that  this  was  a  decree  bind- 
ing and  conclusive  as  against  all  the  world, 
on  the  point  that  Rynnarain  was  the  heir 
by  adoption  of  Jhoomuck,  and  not  his 
donee.       • 

The  Division  JBench,  befAe  whom  Kanya 
Lai's  case  came,  thought  the  decree  was  not 
binding  and  conclusive  as  against  all  the 
world  on  this  point,  but  because  another 
Division  Bench  in  the  case  of  Rajkisto  Roy 
versus  Kishoree  Mohun  Muzoomdar,  reported 
in  Volume  III.  of  Sutherland's  Weekly 
Reporter,  page  14,  which  was  similar,  had 
held  the  contrary,  they  referred  the  question 
to  a  Full  Bench. 

But  the  Division  Bench  did  not  refer  the 
simple  question  whether  or  no  the  former 
decree  was  binding  and  conclusive,  and 
which,  in  no  way,  bears  upon  the  case  now 
under  consideration.  They  also  asked  the  Full 
Bench  whether  the  judgment  in  the  suit  by 
Radha  Churn  against  the  widow  was  admis- 
sible as  evidence  against  the  plaintiff,  and, 
if  so,  whether  it  was  conclusive  or  merely 
' primd' facie  evidence  against  him.  This 
partly  involves  the  same  question  in  a  differ- 
ent form,  but  it  also  raises  another  and  a 
very  different  one  ;  for  it  is  obvious  that 
totally  different  considerations  arise  when  one 
comes  to  consider  whether  certain  evidence 
is  admissible,  from  those  which  arise  when  one 
considers  whether  it  is  conclusive.  Indeed, 
not  only  are  the  considerations  different,  but 
the  two  questions  do  not  even  appear  to  me 
to  be  connected.  The  Full  Bench,  however, 
entertained  the  question  in  the  form  in  which 
it  was  presented. 

The  question  whether  the  decree  on  which 
Radha  Churn  relied  was  to  be  considered 
binding  and  conclusive  as  against  all  the 
world  was  very  fully  discussed,  and  ample 
reasons  are  given  for  its  not  being  so  con- 
sidered. The  rest  of  the  question  submitted, 
with  which  alone  we  are  at  present  concerned, 
is  thus  noticed  in  the  judgment.  In  one 
passage,  the  Court  say :  *•  The  case  has  been 
**  fully  argued,  and  we  are  of  opinion  that  the 
"  judgment  was  not  a  judgment  in  rem^ 
'*  and  that  it  was  not  admissible  in  evidence 
"  against  the  plaintiff."  In  another  place, 
th^^say;  "It  is  quite  clear  that  there  are 
*'  no  judgments  in  rem  in  the  mofussil 
"  Courts,  and  that,  as  a  general  rule,  decrees 
"  in  those  Courts  are  not  admissible  as 
^'  against  strangers,  either  as  conclusive,  or 
."  even  as  primd-facie  evidence  to  prove  the 
"  truth  of  any  matter  directly  or  indirectly 
.**  determined  by  the  judgment  or  by  the 
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"  finding  upon  any  issue  raised  in  the  suit 
"  whether  relating  to  the  status,  property, 
"  or  any  other  matter."  In  another  place, 
it  is  said  :  ''We  have  no  hesitation  in 
''  answering  both  the  questions  in  the  ne- 
''  gative,  and  in  stating  that  the  judgment  of 
"  the  26th  September  1853  (that  in  the  suit 
"  against  the  widow)  was  not  admissible 
"either  as  primd-facie  evidence  or  concla- 
"  sive  evidence  against  the  plaintiff  upon  the 
"  ground  of  adoption."  And  again — "  There 
"  is  no  ground  upon  which  it  could  be  held 
"  that  the  decree  in  such  a  case  would  be 
"  admissible  merely  as  primd-facie  evidence. 
"  It  must  either  be  conclusive  as  a  judgment 
"  in  rem^  or  fall  within  the  general  rules, 
"  and  not  be  admissible  at  all  upon  the  ques- 
"  tion  of  adoption.  If  it  could  be  admitted 
"  as  even  primd-facie  evidence,  it  might 
"  work  the  greatest  injustice  by  throwing 

the  burthen  on  to  the  defendants,  and  com* 

pelling  them  to  prove  a  negative,  viz.^  that 
"  the  claimant  had  not  been  adopted,  and 
"  this  probably  after  many,  years  from  the 
"  time  at  which  the  adoption  is  alleged  to 
"  have  been  made." 

From  what  I  have  stated,  it  appears  to 
me  that  this  is  not  a  decision  which  is  to  be 
considered  as  a  conclusive  authority  on  the 
whole  question  determined  by  the  Full 
Bench  within  the  meaning  of  the  rule  of 
July  1865,  but  only  on  the  point  on  which 
the  two  Division  Benches  differed.  This 
rule,  which  was  drawn  up  for  the  purpose  of 
regulating  the  authority  to  be  attached  to 
Full  Bench  decisions  only,  relates  to  refer- 
ences made  by  a  Division  Court  on  points 
on  which  it  differs  from  the  decision  of  an- 
other Division  Court.  But  the  only  differ- 
ence of  opinion  referred  to  is  on  the  point 
of  conclusiveness,  and  it  does  not  appear 
from  the  report  that  that  question  of  admis- 
sibility was  raised  at  any  stage  of  the  case, 
until  it  was  sent  up  by  the  Division  Court  to 
the  Full  Bench  for  decision. 

But,  though  I  consider  that  I  am,  accord- 
ing to  law,  at  liberty  to  question  the  propriety 
of  this  decision,  still  it  remains  as  the  deli- 
berate expression  of  opinion  of  five  Judges 
of  this  Court.  And,  although  the  Judges 
have  not  thought  it  necessary  to  express 
their  reasons  at  any  length,  I  cannot  but 
conclude  that  a  question  of  such  vast  import- 
ance received  the  fullest  attention  and 
consideration  ;  and,  though  I  admit  that  the 
reasons  have  not  occurred  to  me  upon  which 
all  decrees  are  excluded  as  evidence  except 
in  the  few  cases  in  which  they  are  also  con- 
clusive (that  is,  when,  strictly  shaking,  dief  l{ 
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aie  not  used  as  evidence  at  all,  but  as  a 
bar  to  the  suit),  yet,  after  this  decision,  I  have 
no  doubt  that  these  reasons  exist,  and  I 
shoold,  therefore,  feel  great  hesitation  in 
differing  from  the  opinion  expressed  by  the 
Fail  Bench  in  the  case  referred  to. 

And,  if  I  adopt  the  principle  of  this  deci- 
sioD  of  the  Full  Bench,  the  question  of  the 
admissibility  of  these  Government  chittas 
and  this  thakbust  field-book  seems  hardly 
doubtful. 

On  instituting  a  comparison  between  the 
probative  force  of  these  documents  and  the 
decrees  of  a  regular  Court  of  Law  on  every 
point,  the  advantage  seems  to  me  in  favor 
of  the  latter.  Both  are  the  results  of  en- 
<toiries  to  which  the  present  suitors  were  not 
parties,  or  (as  they  are  called)  privies.  But 
one  (that  which  the  Full  Bench  has  exclud- 
ed) is  the  result  of  a  regular  enquiry  on 
which  witnesses  are  examined  on  oath, 
vhich  is  conducted  in  public,  which  is  sub- 
ject to  appeal,  and  which  is  presided  over 
by  an  experienced  officer  acting  under  the 
direct  superintendence  of  one  or  more 
Courts  of  Api>eal ;  the  others  (the  admissibi- 
fity  of  which  we  are  considering)  are  the 
results  of  enquiries  conducted  by  inferior 
officers,  according  to  no  regular  forms,  where 
tfidence  is  not  taken  on  oath,  where  there 
is  little  comparative  publicity,  and  no  appeal. 
Whatever  may  be  the  reasons  which  exclude 
decrees,  they  would,  I  imagine,  tell  with 
tenfold  force  against  such  documents  as 
these.  It  appears  to  me,  therefore,  that  the 
logical  consequence  of  the  Full  Bench  deci- 
ikm  (and,  if  I  adopt  the  decision  at  all,  I 
must  carry  it  out  to  its  logical  consequences) 
is  to  exclude  the  documents  tendered  in  this 


On  the  other  hand,  I  am  strongly  im- 
pressed with  the  opinion  that  to  carry  out 
the  Fall  Bench  decision  to  its  full  conse- 
quences would  be  little  short  of  disastrous. 
Not  only  such  documents  as  are  now  before 
B8,  but  a  vast  number  of  papers  which  have 
been  over  and  over  again  received  in  evi- 
dence, must  be  rejected.  Take,  for  instance, 
the  issnmnovisee  papers  so  frequently  relied 
M  in  cases  relating  to  Ghatwalee  tenures, 
and  which  are  nothing  more  than  the  return 
if  a  Police  Darogah  of  the  result  of  his 
Oquiries.  To  a  precisely  similar  category 
Uong  quinquennial  papers  and  a  variety  of 

Iher  documents,  all  of  which,  though  in- 
'.fcrfer  in  authenticity,  it  must  be  confessed, 
f<>  the  decrees  of  a  Court  of  Law,  have  yet 
Im  usually  received  in  evidence  in  the 
Tkhaml  Courts  of  this  country. 


Indeed,  it  appears  to  me  that  in  matters 
which  may  be  called  ancient^  as  to  which 
oral  testimony  is  unattayiable,  to  shut  out  all 
such  documents  as  those  would  be,  in  fact,  to 
shut  out  every  possible  means  of  throwing 
light  on  questions  which  have  daily  to  be 
investigated.  Almost  every  man's  title  to 
land  in  Bengal  ultimately  depends  on  events 
which  happened  shortly  before  and  after  the 
Settlement  of  1790.  Unfortunately,  of  those 
events  there  is  none  but  the  most  meagre 
record;  none  indeed  but  documents  of  the 
very  kind  which  we  are  now  considering ;  and 
how  are  such  questions  to  be  decided,  if 
these  documents  are  altogether  withdrawn  ? 

And,  even  with  regard  to  matters  of  mo- 
dern date,  I  think  it  was  pertinently  asked 
by  my  brother  Bayley  during  the  course  of 
this  argument — what,  if  all  such  documents 
are  excluded,  shall  we  have  left  but  oral 
evidence?  That  this  is  not  a  desirable  re- 
sult, probably  no  one  will  deny ;  and  in  all 
discussions  on  the  law  of  evidence  it  seems 
to  me  verv  desirable  to  consider  how  that 
result  can  be  avoided. 

That  great  care  is  necessary  in  the  re- 
ception of  such  evidence,  and  that  it  requires 
to  be  carefully  weighed  and  tested,  is  most 
undoubtedly  true.  But  I  entirely  repudiate 
the  notion  that  any  argument  in  favor  of 
the  exclusion  of  evidence  can  be  founded 
on  the  inability  of  Judicial  Officers  to  per- 
form the  task  of  attributing  to  it  its  proper 
influence  in  the  decision.  Such  a  task,  diffi- 
cult and  delicate  as  it  may  be,  is  no  more 
so  than  many  others  which  every  Judge 
daily  must  perform ;  and  to  exclude  this 
special  evidence,  because  in  some  cases 
Judges  might  found  upon  it  a  wron^  con- 
clusion, would  be  utterly  inconsistent  with 
the  assumption  on  which  all  rules  of  law 
are  founded,  that  the  constituted  tribunals 
are  fairly  competent  to  carry  them  out. 

I  do  not  understand  how  it  is  possible 
that  any  special  difficulties  can  attach  to 
estimating  the  value  of  this  kind  of  evi- 
dence. Like  all  other  evidence  the  admis- 
sibility of  which  has  been  debated — the  evi- 
dence of  parties,  of  persons  interested,  of 
convicts,  and  a  variety  of  others — the  esti- 
mation in  which  it  will  be  held  will  bg^>l^ 
rived,  in  this  as  in  all  other  cases,  from  the 
prevalent  opinion  among  persons  of  experi- 
ence, and  no  other  standard  of  value  as 
applied  to  evidence  is  to  my  mind  con- 
ceivable. 

For  these  reasons,  sensible  as  I  am  that  I 
am  acting  upon  a  principle  at  variance  with 
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that  adopted  by  the  Full  Bench,  and  with  all 
the  diffidence  I  feel  in  differing  from  those 
able  Judges,  I  concur  in  the  opinion  ex- 
pressed by  my  brother  Bayley  that  these 
documents  were  rightly  admitted,  and  that 
the  appeal  ought  to  be  rejected  with  costs. 

Bayley^  J, — Mr.  Justice  Markby  has  so 
fully  gone  into  this  case  that  I  ^yish  to  add 
but  a  very  few  remarks. 

The  real  point  which  we  have  to  decide 
is  whether  certain  copies  of  chittas,  /*.  e,, 
measurement-papers  and  copy  of  a  field- 
book  of  the  survey  department  (these  copies 
being  certified  by  the  Collector  as  taken 
from  the  records  of  his  office)  are  to  be  re- 
ceived as  evidence  or  not. 

Mr.  Justice  Markby  is  of  opinion  that 
the  Full  Bench  decision  in  page  338,  Volume 
VII.,  Weekly  Reporter,  is  adverse  to  their 
Feception.  That  decision  certainly  to  my 
mind  lays  down  that  a  decree  of  Court  re- 
eording  a  finding  of  a  specific  fact  (as  of 
adoption  in  the  case  cited)  on  the  suit  of  A 
versus  B  is  not  evidence  c/  i hat  /act  be- 
tween A  and  C,  Mr.  Justice  Markby  adds 
that,  if  a  decree,  the  result  of  a  solemn  ad- 
judication by  judicial  tribunals,  is  no  evi- 
deduce  of  a  fact,  how  can  the  measurement- 
papers  of  a  native  Ameen,  or  the  field-book 
made  up  in  a  survey-office,  be  evidence } 

I  am,  however,  of  opinion  that  these  co- 
pies are  evidence.  In  the  first  place,  I 
think  that  thev  are  admissible  in  the  same 
way  that  Her  Majesty's  Privy  Council  ad- 
mitted attested  copies  of  somewhat  similar 
records  on  the  grounds  stated  in  page  137, 
Moore's  Indian  Appeals,  Volume  7.  In  the 
smond  place,  I  think  that,  as  these  papers 
are  the  primary  records  out  of  which  a 
survey-map  is  made,  they  are  originally 
component  parts  of  the  map,  and  that  thus 
they  are  receivable  under  Sections  11  and 
13,  Ad  II.  of  1855,  as  evidence  of  the 
fact  of  demarcation  of  lands  and  properties, 
measured  and  surveyed  at  or  about  the  date 
of  such  map,  and  for  the  purposes  of  the  re- 
cords of  the  State  and  of  litigated  questions 
respectively. 

Further,  it  may  be  noticed  that,  before 
ih^^  survey- measurements  and  survey 
field-book  and  survey-map  are  made,  no- 
tices are  issued,  under  Regulations  VII.  of 
1823  and  IX.  of  1825,  to  parties  who  wish 
to  be  present,  and  watch  that  their  interests 
are  not  prejudiced,  so  that  these  records 
cannot  be  said  to  be  made  in  the  absence 
of  the  parties,  for  legally  they  were  present 


when  they   had   the   opportunity  of    being 
present. 

Lastly,  I  think,  under  Section  56,  Aft  IL 
0^  1^55*  the  records  referred  to  are  admis- 
sible, because  public  officers  are  not  at  ^ 
berty  to  give  originals  to  parties;  and  cer- 
tificated copies  of  such  official  records  have 
always  ordinarily  been  received  in  this  Court 
as  evidence,  and  acted  upon  in  deciding 
cases.  The  whole  current  of  decisions  will 
show  this  up  to  that  of  ihe  Full  Bench,  7 
Weekly  Reporter,  page  338. 

I  would,  therefore,  receive  these  survey 
.  measurement-papers  and  field-book,  and 
I  do  not  think  the  Full  Bench  decision  ts 
to  decrees  touches  this  case  or  these  co- 
pies of  chittas  and  field-book.  Conse* 
quently,  I  think  that  the  special  appeal 
should  be  rejected  with  costs. 


The  loth  July  1867. 

Present : 

The  Hon^le  W.  S.  Seton-Karr  and  A,  G. 
Macpherson,  Judges. 

Suit  to  convert  rents  in  kind  into  rents  in 
money — Enhancement 

Cases  Nos.  440,  470,  574,  and  575  of  1867 
under  Act  X.  of  1859. 

Special  Appeals  from  a  decision  passed  hf 
the  Judge  of  Patna^  dated  the  t^h 
December  1S66,  reversing  a  decision 
passed  by  the  Deputy  Collector  of  that 
District y  dated  the  28th  August  t866. 

Thakoor  Persbad  and  others  (Defendants), 

Appellants^ 

versus 

Nowab  Syud  Mahomed  Baker  (Plaintiflf), 

Respondent, 

Mr.  R.  E.  Twidale  for  Appellants. 
Mr.  C.  Gregory  for  Respondent. 

A  zemindar  may  sue  to  coavert  rents  paid  in  kiad 
into  rents  paid  in  money.  The  fact  of  the  ryot  ha  vis; 
paid  in  kind  for  a  number  of  years  is  no  bar  to  enhance* 
ment. 

Seton-Karr y  J, — Three  points  are  pressed 
upon  us  by  Mr.  Twidale  in  ihese  four 
cases  on  behalf  of  the  defendant,  special 
appellant.  ^ 
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Firsiy  it  is  sftid  that  the  notice  issued  to 
defendants  under  Section  13  of  Act  X.  of 
1S59  was  informal  and  illegal.  But  a  perusal 
of  that  document  leads  us  to  think  that  the 
pkHHiff  expressed  his  intention  of  enhancing 
tbe  rents  which  were  paid  in  kind  hitherto, 
because  they  were  below  the  money-rates 
prevailing  in  the  jieighbourhood,  and  paid  by 
other  similar  ryots.  This  notice,  we  think, 
tofficiently  indicated  on  what  grounds  the 
pfadntiff  sought  to  enhance,  and  that  he  meant 
the  defendants  t6  understand  that  he  must  no 
kttger  pay  in  kind,  but  in  money. 

Next,  it  is  urged  that  the  plaintiff  is  not 
entitled  to  convert  rents  paid  in  kind  into 
rents  paid  in  money.  But  on  this  point  we 
lee  no  reason  for  not  following  the  rule  laid 
down  by  two  out  of  three  Judges  in  the  case 
reported  at  page  23  of  Act  X.  Rulings  of 
Tohime  IV.  of  the  Weekly  Reporter,  in 
which  It  is  held  that  a  zemindar  can  sue  to 
convert  the  rents  in  this  way,  and  that  the 
*  iadof  the  defendant  having  paid  in  kind  for 
I  tniunber  of  years  was  no  bar  to  enhance- 
I  Bent.  This  second  point,  then,  we  overrule 
tbo. 

The  third  point  is  that  the  plaintiff  should 
kne  gaedy  not  to  obtain  enhanced  rents 
ttidcr  Clause  4  of  Section  23,  after  notice 
Med  under  Section  13,  but  that  he  should 
iBve  sued  for  a  kubooleut  under  the  ist 
Chose  of  the  above  Section. 

A  suit  under  this  latter  Clause  would,  per- 
k^JS,  have  been  more  regular;  but,  as  the 
Kain  point  at  issue  between  the  parties,  viz,, 
the  conversion  of  rents  payable  in  kind  into 
was  payable  in  money  after  the  fashion  of 
•ber  ryots,  was  regularly  tried,  and  as  the 
^Asfent  was  not  prejudiced  in  any  way  by 
fc  form  the  suit  has  taken,  we  cannot  now 
•hch  weight  to  this  third  objecdon. 

On  the  whole  case  we  do  not  perceive 
^  iubslantiai  error  of  law  in  the  Judge's 
^•Won,aiid  we  dismiss  the  four  appeals  with 
Ms. 


The  loth  July  1867. 

Present  : 

The  Hon'ble  W.  S.  Seton-Karr  jnd  A.  G. 
Macpherson,  Judges, 

Arbitration — Appeal. 

Case  No.  384  of  1866. 

Regular  Appeal  from  a  decision  passed  by 
the  ist  Principal  Sudder  Ameen  of  24- 
PergunnahSy  dated  the  18 th  A  ugttst  1866, 

Sreenath  Ghose  (Plaintiff),  Appellant, 

versus 

Raj  Chunder  Paul  and  others  (Defendants), 

Respondents, 

Rahoos  Unnoda  Pershad  Banerjee  and 
Ohhoy  Churn  Bose  for  Appellant. 

Baboos  Anund  Gopal  Palit  and  Sreenath 
Doss  for  Respondents. 

Suit  laid  at  Rupees  14,999-13-2. 

There  is  no  appeal  from  a  judgment  given  according 
to  an  award  of  arbitrators  even  if  there  has  been 
corruption  and  misconduct  on  their  part. 

The  neglect  of  some  of  the  arortrators  to  attend 
meetings  of  the  arbitrators  is  misconduct  within  the 
meaning  of  Section  334  justifying  the  setting  aside  of 
the  award  by  the  Court  which  appointed  the  arbitrators, 
but  not  by  a  Court  of  Appeal. 

Macpherson,  J, — It  appears  to  me   that 
there  is  no  right  of  appeal  in  this  case. 

The  matters  in  dispute  in  this  suit  having 
been  referred  to  arbitrators,  they  made  an 
award.  The  Lower  Court,  after  having  heard 
the  objections  which  the  present  appellant 
took  to  the  award,  did  not  "  see  cause  to 
**  remit  the  award  or  any  of  the  matters  re- 
"ferred  to  arbitration  for  reconsideration," 
and  did  not  see  fit  to  set  aside  the  award. 
The  Court,  therefore,  passed  judgment  ac- 
cording 10  the  award.  Section  325  of  Act 
VIII.  of  1859  provides  that,  "in  every  case 
"  in  which  judgment  shall  be  given  accord- 
"ing  to  the  award,  the  judgment  shall  be 
"  final."  These  words  are  suflSciently  clear ; 
and  due  effect  has  been  given  to  them  ^jjr^his 
Court,  which  has  more  than  once  held  that 
there  is  no  appeal  even  if  there  has  been 
corruption  and  misconduct  (7  Weekly  Re- 
porter 205  ;  2  Weekly  Reporter  297). 

The  appellant  contends  that  the  appeal 
will  lie,  because  there  was,  in  fact,  no  awards 
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And  two  cases  (2  Weekly  Reporter  297 ; 
and  3  Weekly  Reporter  168)  were  referred 
to  as  showing  that  ai9  appeal  will  lie  if  judg- 
ment has  been  given  nof  according  to  the 
award.  T*he  case  in  2  Weekly  Reporter  297 
was  also  relied  on  as  showing  that  an  appeal 
will  lie  if  the  so-called  award  is,  in  truth,  no 
award,  but  is  a  mere  nullity.  It  is  said  in  the 
present  case,  not  merely  that  there  were  mis- 
conduct and  irregularities  on  the  part  of  the 
arbitrators,  but  that  their  award  is  an  abso- 
lute nullity,  and  not  an  award  in  law  at  all  : 
firstly^  because,  although  nine  arbitrators  were 
.appointed,  the  order  appointing  them  did  not 
provide  for  a  difference  of  opinion  among 
them,  and  the  decision  given  was  that  of  the 
majority  only  ;  and,  secondly^  because  some 
of  the  arbitrators  did  not  attend  all  the  meet- 
ings held  during  the  course  of  the  reference, 
and  one  arbitrator  never  attended  any  meet- 
ing at  all. 

As  regards  the  first  objection,  there  is  no 
doubt  that  the  Court  ought  to  have  drawn 
up  a  proper  order  complying  with  the  provi- 
sions of  Section  316.  And  in  the  case  of 
Futteh  Singh  versus  Gango,  4  Weekly  Re- 
porter 4,  this  Court  did,  on  appeal,  set  aside  a 
judgment  which  had  been  given  according  to 
the  decision  of  the  majority  of  the  arbitrat- 
ors, no  provision  having  been  made  that,  in 
the  event  of  a  difference  of  opinion,  the 
award  of  the  majority  was  to  prevail.  But 
the  circumstances  in  the  present  instance  are 
very  different.  For,  in  a  petition  (of  the 
22nd  March  1866)  which  the  appellant  pre- 
sented to  the  Court,  stating  that  the  parties 
had  agreed  to  refer  their  disputes  to  the  nine 
arbitrators,  it  is  expressly  added  that  the 
piarties  had  agreed  among  themselves  that 
the  decision  was  to  be  with  the  majority. 
Having  given  this  intimation  to  the  Court, 
and  having  allowed  the  reference  to  proceed 
without  any  objection  on  the  score  of  no 
formal  order  having  been  drawn  up  under 
Section  316,  the  appellant  cannot,  after  a 
decision  has  been  given  against  him  by  a 
majority  of  6  to  3,  for  the  first  time  come 
forward,  and  be  heard  to  argue  that  the 
whole  proceedings  are  a  mere  nullity  for 
want  of  the  formal  order.  There  may  have 
been  an  irregularity,  but  that  does  not  ren- 
fidhihe  proceedings  null  and  void. 

In  like  manner  the  matters  which  are  the 
subject  of  the  second  objection  are,  no  doubt, 
grave  irregularities;  but  they  do  not  make 
the  award  a  nullity.  There  is  no  question 
that  it  is  the  duty  of  all  the  arbitrators  to 
attend  ev^ry  meeting  which  takes  place  ; 
and  that  they  ought  all  to  a£l  .together  in 


every  stage  of  the  proceedings.  And  I  fully 
concur  in  the  observations  made  by  the 
learned  Chief  Justice  in  the  case  of  Rhelut 
Chunder  Ghose  v.rsus  Tara  Chum  Koondoo 
Chowdhry,  and  reported  at  page  272  of  the 
6th  Volume  of  the  Weekly  Reporter.  Such 
neglect  of  duty  as  is  alleged  to  have  occur- 
red in  the  course  of  the  arbitration  in  this 
suit  would  amount,  in  my  opinion,  to  mis- 
conduct on  the  part  of  the  arbitrators  with- 
in the  meaning  of  Section  324,  and  would 
be  a  very  good  ground  for  setting  aside  the 
award.  But,  nevertheless,  the  award  most 
be  set  aside,  as  provided  by  Sections  324 
and  325,  by  the  Court  which  appointed  the 
arbitrators,  and  not  by  this  Court  on  appeaU 
The  misconduct,  though  it  may  be  a  valid 
reason  why  the  Court  should  set  aside  the 
award,  does  not  make  it  a  nullity.  It  is  to 
be  remarked  also  that  the  appellant  never 
raised  any  objectiori  as  to  the  course  of  pro- 
ceeding adopted  by  the  arbitrators,  antil 
after  the  majority  had  given  a  decision  un- 
favorable to  him. 

We  have  not  enquired  into  the  merits  of 
this  appeal,  but  simply  decide  that,  assuming 
the  facts  to  be  such  as  are  alleged  by  Baboo 
Unnoda  Pershad  Banerjee,  the  pleader  for 
the  appellant,  the  appeal  will  not  lie.  I 
express  no  opinion  whatever  as  to  the  pro- 
priety or  otherwise  of  the  award,  or  of  the 
judgment  passed  upon  it  by  the  Lower 
Court. 

I  think  the  appeal  must  be  dismissed  with 
costs. 

Seton-Karr,  J. — I  concur  in  this  judg- 
ment. 


The  loth  July  1867. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  C.  P. 
Hobhouse,  Judges, 

Mesoe-profits — Onus  probandi — Chril  Cooit 
Ameen  (Charges  asfainst). 

Case  No.  234  of  1867. 

Miscellaneous  Appeal  from  an  order  pauui 
by  Mr.  S.  Wright,  Principal  Sudd^r 
Ameen  of  Dinagepore^  d^fed  ikt  ^ik 
April  i86j. 
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Abdool  Kureem  Biswas  and  another  (Decree- 
holders),  Appellants, 


versus 


Mr.  J.  D.  Campbell  (Judgment-debtor),  Re- 

spondenL 

Bahoos  Ihvarkanaih  Miiier  and  Jugodanund 
Mookerjee  for  Appellants. 

Mtssrs,  R.  T.  Allan  and  7.  S,  Rochfori 
for  Respondent. 

Ji?!!?  *  ^«^«?<*ant  had,  with  apparent  color  of  right, 

S  h.^''i^*^''TS?.  b"*^".  ^'•°'"  ^^"^^  the  plaintiff 
gcctoJ  hun  by  estabhshinp  in  a  civil  suit  his  superior 

SSt^f^.'"i**!-i*'^^  *°u^  °"  *»»^  defendant  to  ac 

SSl^M  •  ^i*;"***^  ^?'  J*'^^*^  P^fi's  «^l^ich  the  defend. 

tftehif'ZI!!^^'"  ^'^^  *^"*^^'  *"^  ^^hich  the  plaintiff, 
tfte^had  been  in  possession,  would  himself  have  rel 

Cbrees  against  a  Civil  Court  Ameen  (such  as  can 

^l^^T^^i??  'T'/"^^  *^*^''^  truth  either  disproved 
«  proved)  ought  to  be  fully  enquired  into. 

J<ukson,  7.— In  this  case,  although  I  can-  i 
aot  ^cept  in   full    the  contention    of  the 
awellant  s  vakeel,  I  am  bound  to  say  that 
tbc  decision  of  the  Court  below  is  not  satis- 
octory  to  my  mind. 

TheplainiifiF  recovered  a  decree  for  posses- 
aon  with  wassilat  of  certain   lands   which 

Z,  Z  ""^  yf\  occupied,  maintaining 
^  he  was  entitled  to  the  use  and  occupa- 
^aof  them  as  accretions  to  his  jote,  or,  as 

SvIf?^•^^^/%"J^'•^PP^^^    s^>^    his 

Hil  /^    "^^1^   Reporter,    page    57.     The 

Eiff """":,  ^'^.'^^k*"^  a  decree  for  the 
P*»nliff,  ordered  that  the  extent  of  the 
^so  decreed  and  the  amount  of  the 
J2?!  ansmg  from  it.  were  to  be  deter- 
■ffled  in  execution. 

The  defendants  in  this  case  were  the 
?^R  of  an  extensive  and  important  indigo- 
SZi  .h   ''^T.'"'  ^^  ^^''    description, 

K  ?«H  T  ''*'?^^  ^S^^"''^^  ^^«  notoriously 
^.  and  I  am  bound  to  say  that  there  is  a 

oS«  f;!^?if '""^  ^"  ^^f  ^^sP^ctability  of  the 
Jjers  for  the  genera  correctness  of  such 
J^?^.  Therefore,  in  this  case,  when  it 
J«^^cessary  to  enquire  into  the  amount 

■^pute,  ic  appears  to  me  that  the  proper 
rjj^  would  have  been  for  the  Court  to 
«  first  upon  the  defendants  to  produce 
Jfaccounts.    It   would  still  have  been 

K?^?h'''P"^^  an  Ameen  to  the  spot, 
^^  the  direction  of  the  Court  required 
Vol.  VIII. 


that  the   extent    of    the    land    should    be 
ascertained,  and  thus  clearly  would  have  to  be 
got  at  by  local  measurecflent.  It  might  also  in 
case  of  dispute  have  been  necessaiy  to  check 
the  accounts  filed  by  the  defendants  by  such 
observations  ais  an  Ameen,  on  a  local  enquiry, 
should  be  enabled  to  record,  because,  with- 
out at  all  imputing  want  of   faith  to  the 
accounts  which  might  be  filed,  there  might 
be  facts  not  fully  recorded,  or  there  might 
be  confusion ;  or,  for  one  reason  or  another, 
it  might  be  necessary  to  ascertain  whether 
the  defendant's  papers  related  to  the  whole 
of  the  land  in  dispute.  What  the  Court  did, 
it  seems,  was  simply  to  depute  a  Civil  Court 
Ameen.    That  Ameen  went  to  the  spot,  and  it 
is  alleged  that  the  defendants  there  tendered 
their  accounts,  and  that  the  Ameen  refused 
to  receive  them.    The   Ameen    proceeded 
with  his  enquiries  and  measurement,  and  in 
course  of  time  made  a  report.     Previous  to 
the    receipt    of    his    report,    however,    the 
defendants  had  filed  their  accounts  in  the 
Cpurt  of  the  Principal  Sudder  Ameen.     In 
these  accounts  it  was  made  to  appear  that 
the  wassilat  of  the  land  in  dispute  amounted 
to  694  rupees,  while,  upon  the  report  of  the 
Ameen  presented  three  months  later,  these 
profits  were  represented  to  be  over  17,000 
rupees.    The     defendants     very     naturally 
presented   a  petition    of  objections  to   the 
Ameen's  report.     Now,  it  is  too  common  to 
find   parties   in    execution-cases    preferring 
exceptions  to  the  Ameen's  report  in  which 
the  conduct  and   motives  of  those  officers 
are  very  strongly  impugne(}.     It  is  also  un* 
doubtedly  too  mitth  the  practice  to  allow 
imputations  of  that  sort  to  be  made,  and  not 
sufficiently  disposed  of  either  one  way  or  the 
other.     Now,  the  functions  of  a  Civil  Court 
Ameen  are  very  little  inferior  in  importance 
to  those  of  a  Judge.     He  constantly  has  com* 
mitted  to  him  investigations  of  a  most  import- 
ant, most  difficult,  and  most  delicate  nature, 
and  it  is  absolutely  necessary  that  the  Court 
should  be  able  to  repose  implicit  confidence 
at  least  in  his  integrity,  and,  where  charges 
are  made  of  a  distinct  and  tangible  nature 
such  as  can  be  readily  enquired  into,  and  their 
truth  disproved  or  proved,  it  is  incumbent 
upon  the  Court  to  make  enquiry  and  to  d^ 
termine  positively  whether  the  charges  are 
borne  out  or  not.     If  such  charges  are  sus- 
tained most  clearly,  the  Ameen  ought  not  to 
be  allowed  to  retain  his  office,  and  to  go  on 
making  other  enquiries  in  other  suits  to  the 
detriment  of  the  suitors  and  of  the  public ; 
whereas,  on  the  other  hand,  if  the  charges 
are  not  proved,   the   Ameen  ought  to    be 
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distinctly  acquitted,  and  proper  notice  ^taken 
of  the  false  charge. 

The  defendants  tHbn  in  this  case,  making 
these  ch^ges,  expressly  asked  the  Court 
either  to  depute  a  second  Ameen ;  or,  if  it 
>rere  impossible  or  inconvenient  to  do  so, 
then  to  determine  the  matter  itself  upon  the 
evidence  produced  by  the  parties.  The  Court 
did  neither  of  these  things,  for  it  deputed 
the  same  Ameen  a  second  time  to  make  the 
same  enquiry  over  again.  The  result,  as 
might  have  been  expected,  was  that  the 
Ameen  put  in  a  second  report  in  which  he 
fully  adhered  to  what  he  had  said  on  the 
first  occasion.  The  Principal  Sudder  Ameen 
then  takes  the  matter  up  again,  and,  without 
expressly  disposing  of  the  charges  against 
the  Ameen,  he  calls  his  report  absurd ;  and 
then,  observing  that  the  accounts  of  the  de- 
fendants had  not  been  with  any  good  reason 
impugned,  makes  a  decision  founded  entirely 
upon  these  accounts.  Now,  tt  the  discre- 
pancy between  the  defendant's  accounts  and 
the  Amecn's  reports  had  not  been  so  v^ 
startling,  or  if  the  amount  of  wassilat  shown 
by  the  defendant's  accounts  had  been  one 
which  to  my  mind  was  probable,  I  should  have 
had  little  difficulty  in  affirming  this  judgment, 
because,  as  I  have  said,  I  think,  in  such  a 
case  as  this,  the  basis  of  the  wassilat  ought 
to  be  defendant's  accounts,  unless  they  are 
shown  to  be  falsified  accounts.  This  was 
not  a  case  in  which  the  defendant  had  dis- 
possessed the  plaintiff.  It  was  a  case  in 
which,  with  apparent  color  of  right,  he  had 
occupied  newly-Jormed  lands  from  which  the 
plaintiff  ejected  him  \>f  establishing  in  a 
civil  suit  his  superior  title.  It  was,  there- 
forcj  I  thinft,  a  case  in  which  the  defendant 
should  have  accounted  to  the  plaintiff  for 
those  profits  which  the  defendant  had  derived 
from  the  lands,  and  which  the  plaintiff,  if  he 
had  been  in  possession,  would  himself  have 
received.  But  I  am  bound  to  say  that  I  am 
not  at  all  satisfied  that  the  amount  stated  in 
the  defendant's  accounts  can  really  represent 
the  true  amount  of  profits  derived  from 
this  land.  I  understand  the  period  of  wrong- 
ful possession  to  have  extended  over  some 
-five  years  and  six  months.  The  area  of  land,  as 
8(gted  in  the  Ameen's  papers,  amounts  to  419 
beegahs.  Now,  it  does  seem  improbable  that 
•the  Ameen,  with  an  absoliUe  certainty  of  de- 
tection if  an  enquiry  followed,  should  have 
made  a  return  to  the  Court  so  entirely  false 
as  to  this  area  of  land.  The  defendants 
state  the  same  area  as  226  beegahs,  being 
little  more  than  half  the  amount  reported  by 
the  Ameen.    It  is  quite  clear  that  there  must 


be  something  Xo  enquire  into,  something  to 
account  for  in  this  very  large  discrepancy; 
and,  without  imputing  any  fraud  or  want  of 
good  faith  to  the  defendants,  it  is  quite 
possible  that  there  may  be  something  in  the 
accounts  admitting  of  explanation,  and  that, 
on  further  probing,  it  may  turn  out  that  the 
plaintiff  is  entitled  to  more  than  the  amount 
stated  in  these  accounts. 

The  Principal  Sudder  Ameen  has  not  dis- 
tinctly laid  down  the  principle  upon  which 
the  defendant  was  to  account ;  it  does  not 
appear  whether  he  was  to  account  for  rents, 
or  for  profits,  or  for  what.  The  land  appears 
to  have  been  chur-land  which,  at  some  uncer- 
tain time  after  its  formation,  was  cultivated 
with  indigo.  It  is  not  clear  to  me  that  it 
was  cultivated  by  ryots  receiving  advunces 
from  the  defendants,  or  by  the  defendants 
themselves  at  their  own  expense,  or  how. 

It  seems  to  me,  therefore,  that  the  case 
must  go  back  to  the  Principal  Sudder  Ameen, 
that  he  should  depute  an  efficient  Civil  Court 
Ameen,  with  definite  instructions  to  measure 
the  area,  to  take  into  consideration  the  ac- 
counts filed  by  the  defendants,  and  to  test 
the  accuracy  of  those  accounts.  The  Court 
must  lay  down,  first,  upon  what  principle  the 
profits  are  to  be  accounted  for,  and  he  will  re- 
quire a  report  from  the  Ameen  as  to  the 
mode  in  which  the  lands  have  been  occupied; 
and,  with  these  materials  before  him,  the  re- 
port of  the  measurement,  the  accounts  of  de- 
fendants, and  the  observations  upon  them  of 
the  Court  Ameen  and  the  other  evidence 
that  may  be  recorded,  he  will  come  to  a  fi- 
nal decision  in  this  case. 

At  present,  I  think,  we  can  say  nothing 
as  to  costs,  because  this  must  depend  upon 
the  issue. 

Hobhouse,  J. — I  wish  to  say  that  I  concur 
in  the  order  of  remand  that  my  brother  has 
made.  But  I  have  had  some  considerable 
hesitation  in  doing  so,  because  it  seems  to 
'  me  that  the  accounts  which  were  furnished 
by  Mr.  Campbell  in  this  case  were  hardly 
disputed  by  the  decree-holder,  and,  as  far  as 
I  can  make  out,  were  the  accounts  of  a 
large  concern  which  would  scarcely  have. 
been  falsified  in  order  to  not  paying  a  certain 
larger  or  smaller  sum  for  a  very  small  area 
of  land. 

But  it  does  seem  to  me  that  in  this  case 
the  Court  below  has  not  carried  out  the 
order  of  this  Court  in  the  decree  which  was 
originally  given,  so  that  we  caft,  as  the  order 
now    stands,    affirm    it.    The    Court   was 
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directed  to  enquire  into  two  matters:  it  was 
to  enquire,  >frx/,  what  the  area  of  land  was ; 
and,  secondly^  what  was  the  amount  of 
vasilat  upon  that  area.  Now,  the  Court  has 
not  satisfactorily  stated  what  the  area  was ; 
and,  although  it  has  stated  what  the  wassilat 
was,  jet,  as  my  brother  Jackson  has  observ- 
ed, it  has  not  told  us  how  it  has  arrived  at 
the  amount  of  that  wassilat. 

Then,  also,  there  were  certain  irregular- 
ities or  rather  omissions,  I  should  say  with 
leference  to  the  investigation  which  was 
conducted  by  the  Ameen.  Undoubtedly, 
the  result  of  that  investigation  is  very 
different  from  the  result  of  the  Court's  find- 
ingf.  By  that  investigation,  a  very  large 
sum  of  wassilat  is  found;  by  the  Court's 
finding  a  very  small  one,  quite  dispropor- 
(kmaiely  small. 

For  these  reasons  I  concur  in  the  order 
of  remand. 


The  1 2th  July  1867. 

Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
JuxHce,  and  the  Hon'ble  G.  Campbell  and 
J.  B.  Phear,  Judges. 

Estoppel— Rent— Bond. 

Case  No.  374  of  1865. 

^ular  Apptal  from  a  decision  passed  by 
the  Judge  of  Behar,  dated  the  t$(h 
August  §86$, 

Mussamut  Edun  (Defendant),  Appellant, 

versus 

Mussamut  Bechun  (Plaintiff  j,  Respondent. 

UessTi.  W.  E.  Peacock,  R.  E.  Twidale,  and 
C  Gregory  for  Appellant. 

^hoi  Dwarkanath    Mitier  and    Chunder 
Madhub  Ghose  for  Respondent. 


*■  a  former  suit  for  rent  brought  before  the  G)lIector 
2  A  •gainst  B,  /?  set  up  a  bond  authorizing  B  to 
\  Jl'"^^  *■  certain  portion  of  his  rent  and  apply  it  in  reduc- 
I  £?  ***  amount  due  to  him  on  the  bond.    The  Col- 
'  S**'*^  *i'*t  the  bond  was  genuine.    B  now  &ues  in 
Uijl  Court  under  the  bond.    He  ld  by  the  majority 
•Court  (Campbell  J  .,d!ssenting)that  the  decision  of 
t40ector  was  not  conclusive,  except  upon  the  ques- 
^^jwfag  to  tjie  rent,  concurrency  of  jurisdiction  be- 
*  aioeiiary  part  of  the  rule  creating  an  estoppel  in 
ictte. 


Camphelly  J. — In  my  opinion,  the  Court 
below  was  right  in  holding  that  the  question, 
whether  the  disputed  (focumeht  was  genuine 
,  or  not,  had  been  adjudicated  between  these 
parties  in  the  previous  suit  for  rent,  and  in 
refusing  again  to  try  an  issue  on  that 
point. 

It  seems  to  be  clear  that  the  Collector's 
Court  is  to  all  intents  and  purposes  a  com- 
petent Courts  of  Civil  Jurisdiction.  The 
matter  stands  thus :  A  sued  B  for  rent  up- 
on  an  agreement  for  lease.  In  answer  to 
that  suit  for  rent,  B  set  up  another  agree- 
ment (now  called  the  bond)  by  which  the 
terms  of  the  original  lease  were  varied,  and 
under  the  provisions  of  which  no  rent  was 
due.  The  Courts  below  at  first  refused  to 
entertain  this  defence,  considering  it  to  in- 
volve a  matter  beyond  the  cognizance  of  the 
Collector.  But  the  Bench  of  this  Court, 
over  which  the  Chief  Justice  presided,  con* 
sidering  that  the  defence  was  a  legitimate 
defence,  remanded  the  case  for  re-trial  on  the 
simple  issue  whether  the  document  was 
genuine  or  fabricated.  The  Judge  then 
found  the  document  to  be  genuine ;  and,  on 
special  appeal,  another  Bench  of  this  Court, 
in  concurrence  with  the  former  order  of  the 
Court,  rejected  the  appeal.  B  now  sues  for 
certain  monies  due  under  the  document 
above  mentioned,  and  A  sets  up  the  defence 
that  the  document  is  fabricated. 

No  doubt,  every  fact  in  any  way  found 
in  a  judgment  is  not  conclusively  binding 
on  the  parties  in  every  other  suit.  Bat  I 
think  that  the  exceptions  to  the  general 
rule,  which  binds  parties  to  the  finality  of 
decisions  once  passed  between  them,  may 
be  reduced  to  two : — 

I.  Where  the  Court  is  a  Court  of  limit- 
ed jurisdiction,  and  incidentally  decides 
matters  beyond  its  competence. 

3.  Where  the  matters  decided  are  not 
directly  in  issue,  and  are  only,  as  it  were,  in- 
cidentally stated  in  the  judgment. 

No  doubt,  the  decision  of  a  Small  Cause 
Court  on  a  question. of  title  is  not  binding 
in  another  Court,  nor  is  the  finding  of  any 
Court  binding  on  a  point  in  evidence  ot|)er 
than  the  actual  issue  tried.  But  it  seems 
to  me  that  the  present  matter  does  not  come 
within  either  of  these  exceptions. 

The  issue  sent  down  for  trial  by  this 
Court  in  the  previous  suit  was,  solely  and 
directly,  did  A  make  the  disputed  document 
or  not  ?  The  Collector  has  full  jurisdiction  as 
to  amount;  and  the  disputed  document,  though 
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now  called  -a  bond,  was,  in  fact,  not  a  bond, 
but  a  document  varying  the  original  lease. 
It  recited  the  lease  over  and  over  again,  and 
provided  4hat^  instead  of  carrying  out  the. 
terms  originally  stipulated,  B  should  recoup 
himself  for  further  moneys  advanced  by 
withholding  the  rent  for  a  certain  period. 
It  was  a  dir,ect  answer  to  the  suit  for  rent, 
and  no  collateral  issue,  as  I  think.  That 
seems  to  have  been  the  view  taken  of  it  by 
this  Court  in  the  former  suit,  ^nd,  adopting 
the  expressions  then  used  by  the  Court,  I 
consider  that  the  issue  regarding  the  dis- 
puted document  has  been  once  fairly  tried 
between  the  parties,  and  cannot  be  re-tried. 

In  my  opinion,  the  rules  of  pleading  in 
our  Courts  materially  differ  from  those  in 
an  English  Court.  There  the  parties  them- 
selves take  broad  and  general  issues.  Here 
the  Court  frames  specific  issues.  I  think 
that  the  question  pre-adjudicated  in  the 
former  suit  is  not  the  general  issue  which 
might  have  arisen  in  English  pleadings — "  Is 
rent  due  or  not ; "  but  the  specific  issue  sent 
down  by  this  Court,  **  Is  the  disputed  docu- 
ment genuine  or  not''  ?  Also,  as  in  England, 
there  is  practically  no  appeal;  there  are  a 
variety  of  modes  by  which  a  new  trial  on  a 
question  already  adjudicated  may  be  had. 
Here  there  is  appeal ;  but,  in  my  view,  no 
suit  to  re-try  in  any  shape  a  matter  once  ' 
fairly  adjudicated  between  the  parlies  should 
be  allowed.  As  my  learned  colleague  does 
not  concur,  the  case  must  go  before  another 
Judge  or  Bench. 

Phear,  J, — This  was  a  suit  to  recover 
Rupees  5,000,  principal  and  interest,  on 
account  of  an  advance  under  a  zur-i-peshgee 
lease  which  had  been  cancelled,  and  also  to 
recover  a  further  sum  of  Rupees  9,599-12-10, 
principal  and  interest,  under  a  bond. 

The  main  ground  of  defence  is  that  the 
bond  is  false  and  fabricated.  The  Lower 
Court  refused  to  enter  into  the  merits  of 
this  defence,  because  "  the  genuineness  of  the 
"  bond  in  suit  has  already  been  determined 
'*  in  the  affirmative  by  the  decision  of  the 
"  Collector  of  Behar,  dated  23rd  November 
"  1 86 1,  confirmed  by  the  superior  Appellate 
**Ctourts,  under  dates  loth  February  and  21st 
"July  1864;"  and  it  decreed  to  the  plaintiff 
the  full  amount  of  5,000  rupees  in  respect 
of  his  first  head  of  claim,  together  with 
Rupees  7,926-13-8  in  respect  of  the  second, 
making  in  all  a  sum  of  Rupees  12,926-13-8. 

If  the  bond  be  genuine  and  valid,  I 
think  that  the  amount  due  has  been  rightly 


found  by    the    Lower    Court.    But  I   also 
think  that  Court  ought  to  have  tried    the 
issue  raised  by  the  defendant  as    to    the 
genuineness  of  the  bond.    It  appears  that 
the  decision  of  the  Collector  in  November 
i86[  was  given  in  a  suit  for  rent  brought 
by  the  present  defendant  as  lessor  against 
the  present  plaintiff  as  lessee.    Against  the 
lessor's  claim  thus  made,  the  lessee  set  up  the 
bond  now  in  question,  by  the  terms  of  which 
the  lessor,  in  consideration  of  a  loan  of  lo.coo 
rupees,    stipulated   that    the    lessee  should 
apply  a  certain  portion  of  the  annual  rent  to 
the  reduction  of  the  loan  and  the  payment 
of  the  interest  thereon.    The  lessor  (present 
defendant)  then,  as  he  does  now,  alleged  that 
the  bond  was  false  and  fabricated.    An  issue 
was    admittedly    framed     upon    this,     and 
decided  by  the  Collector  in  favor  of  the 
genuineness  of  the  bond,  viz.,  against  the 
contention  of  the  present  defendant.     It  is 
urged  before  us  that  the  defendant  is  con- 
cluded   by    that    decision    as    against    the 
present  plaintiff,  and  cannot  now  be  allowed 
to  put  the  same  matter  again  in  issue.     In 
other  words,   it  is  said   that  that  decision 
constitutes  a  res  judicata  between  the  parties 
with  regard  to  the  genuineness  of  the  bond 
for  all  purposes  whatever.    It  seems  to  me 
a  sufiicient  answer  to  this  to  remark  that  the 
Collector's  Court  could  have  had  no  juris- 
diction even  to  enquire  into  the  validity  of 
the  bond,  except  for  the  purpose  of  arriving 
at  a  conclusion  as  to  how  much  of  the  rent 
due  under  the  lease  had  been  paid  or  satis- 
fied.   The  cause  of  suit  before  the  Collector 
was    simply  rent  due  and    unpaid.     That 
cause  of   suit  has,  no  doubt,  been  finally 
determined  between  the  parties.    The  issue 
on  the  bond  was  collateral  to  it,  and  while 
the  decision  of  such  an  issue  is,  no  doubt, 
final  so  far  as  regards  the  subject  of  decree  in 
that  suit  (see  Chunder  Shekhur  Deb   Roy 
vs,  Doorgendro  Deb  and  others,  3  Weekly 
Reporter,  Civil  Rulings,  page  39),  still,  I  think, 
as  is  in  the  reported  case  suggested,  that  the 
same  issue  is  capable  of  being  raised  in 
reference  to  any  other  cause  of  suit  between 
the  same  parties. 

The  matter  conclusively  adjudicated  upon 
in  a  suit  inier  paries  is  generally  to  be 
sought  only  by  a  comparison  of  the  plaint 
with  the  judgment.  And  for  this  purpose  the 
plaint  is  to  be  taken  to  be  as  large  and  com- 
prehensive  with  regard  to  matter  of  suit  as 
the  plaintiff  might  have  made  it,  except  in 
cases  where  a  separate  substantive  claim, 
such  as  set-off,  can  and  has  be^n  pleaded  by 
the  defendant  as  a  bar  to  the  relief  asked  by 
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the  plaintiff.  I  believe  that  no  issues  other 
than  those  to  be  discovered  by  the  com- 
parison I  have  mentioned  are  finally  decided 
betveen  the  parties  by  a  decree  in  a  civil 
suit,  and,  of  coarse,  such  a  counter-claim  to 
be  made  at  all  must  be  one  which  the  Court 
coold  entertain  and  decide,  had  it  been  made 
the  subject  of  a  plaint  instead  of  being  set 
op  in  defence. 

In  the  instance  before  the  Court,  if  the 
Collector's  decision  finally  determined  the 
j^enuineness  of  the  bond  as  between  the 
parties  to  this  suit,  he  has,  in  fact,  ad- 
jodlcated  on  the  most  material  part  of  the 
caase  of  action  in  this  suit,  and  yet  it  is 
admitted  that  he  would  have  no  jurisdic- 
tion to  entertain  and  adjudicate  upon  the 
vhole  of  that  cause  of  action.  As  I  have 
already  remarked,  this  consideration  is  in 
my  mind  conclusive.  But,  further,  it  appears 
to  me  that,  if  all  the  issues  of  fact  framed 
and  determined  by  the  Court  in  its  progress 
to  its  final  conclusion  are  to  be  held  to  effect 
^ru  judicata  between  the  parties  for  other 
porposes  than  the  pending  suit,  we  can- 
not well  stop  short  of  saying  that  every 
fiecessary  link  of  the  successful  party's  chain 
cf  evidence  must  be  considered  to  have  an 
adjudicated  credibility  attached  to  it  for 
ever  afterwards  as  against  the  other  side, 
whenever  it  may  be  employed  against 
him. 

In  my  opinion,  we  ought,  pursuant  to  the 
provisions  of  Section  354  of  Ad  VIII.  of 
1859,  to  refer  for  trial  to  the  Lower  Court 
the  issue  whether  or  not  the  bond  is  false  and 
fabricated,  and  direct  that  the  Lower  Court 
tetnm  its  finding  thereon,  together  with  the 
evidence,  to  this  Court. 

Ptacock^  C  J. — This  was  a  suit  brought 
jo  recover  Rupees  5,000  as  principal  and 
interest  on  account  of  a  zur-i-peshgee,  and 
aboto recover  Rupees  9,599-12-10,  principal 
and  interest,  under  a  bond.  The  defendant 
let  up  that  the  bond  was  false  and  fabricated, 
ud  the  issue  for  determination  was,  were 
the  sums  claimed  by  plaintiff  legally  due  or 
Bot,  and,  if  so,  can  they  be  recovered  from 
defendant  or  not.  The  Judge  of  the  Court 
below  says  that "  the  genuineness  of  the  bond 
"in  suit  has  already  been  determined  in  the 
"affirmative  by  the  decision  of  the  Collector 
"of  Behar,  dated  23rd  November  1861,  con- 
*  finned  by  the  superior  Appellate  Courts 
"nnder  dates  loth  February  and  21st  July 
'^1864,  and  the  zur-i-peshgee  transaction  is 
^iKither  qu&tioned  nor  denied." 


The  question,  then,  is  whether  the  Judge 
was  right  in  considering  that  the  decision  of 
the  Collector,  that  thi#  bond  was  a  genuine 
one,  was  conclusive  evidence  in^support  of 
the  genuineness  of  the  bond,  or  whether  he 
ought  to  have  entered  into  the  question  whe- 
ther the  bond  was  or  was  not  genuine. 

The  circumstances  under  which  the  Col- 
lector tried  the  issue  as  to  the  genuineness 
of  the  bond  were  these. 

A  suit  was  brought  by  the  present  defend- 
ant against  the  present  plaintiff  to  recover 
rent,  and  in  that  suit  the  Collector  alone 
had  jurisdiction  under  Aft  X.  of  1859, 
Section  23,  which  says  that  Collectors,  and 
Collectors  alone,  shall  try  suits  for  rent. 
In  answer  to  that  suit  for  rent,  this  bond 
was  set  up  by  the  plaintiff  in  this  suit,  who 
was  then  defendant,  and  the  substance  of  the 
bond  was  this,  that,  instead  of  paying  the 
rent,  the  defendant  in  the  suit  for  rent,  who 
is  now  the  present  plaintiff,  should  be  at 
liberty  to  deduct  a  certain  portion  of  his 
f^nt,  and  apply  it  in  reduction  of  the  amount 
due  to  him  on  the  bond.  If  the  bond  was 
a  genuine  one,  it  appears  that  only  Rupees 
756  were  due  for  the  rent.  If,  on  the 
other  hand,  the  bond  was  not  genuine.  Rupees 
3,500  were  due;  so  that  it  was  important, 
for  the  purpose  of  deciding  how  much  rent 
was  due,  for  the  Collector  to  determine 
whether  the  bond  was  genuine  or  not. 

The  Collector  thought  that  he  had  no 
jurisdiction  to  try  the  question  as  to  the 
genuineness^  of  the  bond,  and  the  case  then 
came  up  to  this  Court.  The  Court  decided 
that,  as  the  Collector  had  jurisdiction  to  try 
the  question  of  rent,  he  necessarily  had 
jurisdiction  to  try.  the  validity  of  any  docu- 
ment which  would  be  an  answer  to  the  pay- 
ment of  rent  or  any  part  of  it;  and  this 
Court  decided  that  the  case  should  go  back 
to  the  Collector  to  try  whether  the  bond  was 
genuine  or  not,  and  it  was  expressly  added 
"for  the  purpose  of  ascertaining  how  much 
of  the  rent  claimed  was  due." 

The  case  went  down,  and  the  Collector 
upon  the  trial  found  that  the  bond  was  ge- 
nuine. From  this  decision  there  was  a 
special  appeal  to  this  Court,  and  the  dtei- 
sion  of  the  Lower  Court  was  affirmed.  The 
Court  held  that  the  Collector  was  right  in 
adjudicating  that  only  756  rupees  were  due 
for  rent  instead  of  3,500  rupees,  and  that 
the  Collector  had  the  power  to  enter  into 
the  question  whether  the  bond  was  genuine 
or  not. 
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After  ihe  decision  pf  the  Collector  with 
regard  to  the  rent,  the  present  plaintiff 
brought  this  suit,  aiftl  he  seeks  to  recover 
Rupees  9,599-12-10,  the  balance  of  the  prin- 
cipal due  upon  the  bond,  and  interest  there- 
on. This,  then,  is  a  suit  which  could  not 
be  tried  by  a  Collector;  it  could  be  tried 
only  by  a  Principal  Sudder  Ameen  under 
the  directions  of  the  Judge,  or  tried  by  the 

J  fudge  himself.     But  in  either  case  a  regu- 
ar  appeal  would  lie  to  this  Court  upon  the 
merits,  and  not  merely  a  special  appeal. 

It  was  contended  that  the  Judge  was 
bound  to  admit  the  judgment  of  the  Col- 
lector as  conclusive  evidence  that  the  bond 
was  genuine.  If  the  Judge  was  bound  to  do 
that,  the  question  as  to  the  genuineness  of 
the  bond  never  could  be  tried  in  this  Court 
upon  regular  appeal  upon  the  merits.  If  the 
decision  of  the  Collector  is  conclusive  upon 
the  Lower  Courts,  it  is  conclusive  upon  this 
Court  in  appeal;  and,  however  large  the 
amount  in  dispute  is,  this  Court  would  be 
precluded  from  trying  the  question,  not^ 
withstanding  the  correctness  of  the  decision 
of  the  Collector  could  not  have  been  brought 
before  this  Court  in  regular  appeal.  The 
suit  in  the  Collector's  Court  was  for  3,500 
rupees  only,  and  the  decree  awarded  756 
rupees.  If  the  parties  had  been  dissatisfied 
with  the  Collector's  decision,  the  regular 
appeal  was  to  the  Judge,  with  a  special  ap- 
peal to  this  Court,  The  decision  of  the 
Judge  upon  the  question  of  fact,  whether 
the  bond  was  genuine  or  not,  would  have 
been  final. 

If  it  be  held  that  the  decision  of  the  Col- 
lector was  final,  the  whole  course  of  proce- 
dure, with  reference  to  appeals  from  the  ordi- 
nary Courts  of  Civil  Judicature,  would  be 
entirely  changed.  The  decision  of  the  Col- 
lector would  be  binding  and  conclusive  upon 
the  facts,  however  large  the  amount  claimed 
upon  the  bond  in  the  suit  in  the  Civil  Court, 
and  however  small  the  amount  in  dispute  for 
rent  was  in  the  suit  before  the  Collector, 
whose  decision  is  now  set  up  as  conclusive 
by  way  of  estoppel.  An  estoppel  shuts  out 
enquiry  into  the  truth,  and  it  is,  therefore,  very 
necessary  to  see  whether  such  an  estoppel 
w^?  caused  by  the  decision  of  the  Col- 
lector. 

The  case  which  has  been  cited  is  the  lead- 
ing case  in  England  upon  the  subject,  viz., 
the  Duchess  of  Kingston's  case.  There 
the  Lord  Chief  Justice  of  the  Court  of 
Common  Pleas  (Sir  William  de  Grey,  after- 
wards   Lord  Walsingham)   laid  down  the 


rule  very  clearly  in  answer  to  certain  queS' 
tions  put  to  the  Judges  by  the  House  of 
Lords.  He  says  :  **  From  the  variety  of 
"cases  relative  to  judgments  being  given 
"in  evidence  in  civil  suits,  these  tw^o  de- 
"  ductions  seem  to  follow  as  generally  ime  : 
''firsiy  that'  the  judgment  of  a  Court  of 
^^  concurrent  jurisdiction  directly  upon  the 
"point  is,  as  a  plea,  a  bar,  or  as  evidence 
"  conclusive  between  the  same  parties,  upon 
"the  same  matter,  directly  in  question  in 
"another  Court;  secondly^  that  the  judg- 
"  ment  of  a  Court  of  exclusive  jurisdiction, 
"  directly  upon  the  point,  is,  in  like  manner, 
"  conclusive  upon  the  same  matter,  between 
"  the  "s.ime  parties,  coming'  incidentally  in 
"question  in  another  Court,  for  a  different 
"  purpose." 

It  is  important  to  observe  here  that  he 
speaks  of  the  judgment  of  a  Court  of  con- 
current jurisdiction  or  of  a  Court  of  exclu- 
sive jurisdiction.  Now,  the  Collector's  Court, 
by  which  the  question  as  to  the  validity  of 
the  bond  was  tried,  was  not,  as  regards  the 
trial  of  the  validity  of  the  bond,  a  Court  of 
exclusive  jurisdiction,  nor  was  it  a  Court 
of  jurisdiction  concurrent  with  that  of  the 
Zillah  Judge.  It  is  clear  that  the  Judge 
had  no  power,  as  a  Court  of  original  juris- 
diction, to  try  the  question  whether  the  rent 
was  due,  or  how  much  was  due,  because  that 
jurisdiction  was  taken  away  from  the  ordi- 
nary Courts  of  Judicature  by  Aft  X.  of 
1859,  and  transferred  to  the  Revenue  Courts, 
namely,  the  Collector  or  Deputy  Collector, 
and  they  were  made  the  sole  and  exclusive 
Courts  for  the  purpose  of  trying  suits  for 
rent. 

On  the  other  hand,  the  Collector  had  no 
jurisdiction  whatever  to  pronounce  a  decree 
for  a  sum  of  money  due  upon  a  bond.  As 
regards  the  rent,  the  Collector's  Court  was 
one  of  exclusive  original  jurisdiction,  but, 
as  regards  the  bond,  except  so  far  as  it  might 
form  an  answer  to  the  claim  for  rent,  he  had 
no  jurisdiction  at  all. 

It  is  very  important  also  to  see  what 
would  be  the  result  of  the  question  of  con- 
currency of  jurisdiction  were  put  out  of  the 
question.  It  appears  to  me  to  be  of  much 
more  importance  in  this  country  than  it 
would  be  in  England,  that,  in  orcler  to  render 
a  judgment  between  the  same  parties,  upon 
the  same  point  in  one  Court,  conclusive  in 
another  Court,  the  two  Courts  must  be 
Courts  of  concurrent  jurisdiction.  If  it  were 
not  so,  the  whole  procedure,  as^  regards  ap* 
peals,  might  be  entirely  changed.  ' 
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Suppose  in  an  action  brought  in  a  Collect- 
or's Court  for  rent  a  general  release  of  the 
rent  and  of  all  demands  of  the  plaintiff 
against  the  defendant  should  be  set  up. 
The  Collector  would  have  power  to  try 
whether  the  release  set  up  was  a  genuine 
document  or  not,  because  he  could  not  de- 
termine wheiher  the  rent  claimed  was  due, 
irithout  trying  whether  the  plaintiff  had 
released  defendant  from  paying  it  or  not. 
The  rent  claimed  might  be  only  for  a  small 
imoant.  If  the  release  were  found  by  the 
Collector  to  be  genuine,  the  suit  for  rent 
wottid  be  decreed  in  favor  of  the  defendant. 
Bat  suppose  the  same  plaintiff  should  sue 
the  defendant  for  a  lac  of  rupees  in  the 
Civil  Courts,  could  it  be  contended  that  the 
decision  of  the  Collector  was  conclusive  as 
to  the  genuineness  of  the  release  in  answer 
to  the  suit  for  a  lac  of  rupees  ? 

It  might  be  that  the  suit  for  rent  was  for 
a  sum  under  Rupees  100,  in  which  case  it 
might  be  tried  by  a  Deputy  Collector,  with 
in  appeal  to  the  Collector,  and  no  appeal  to  a 
Civil  Court. 

Suppose  the  release  was  contained  in  a 
deed  which  also  conveyed  a  large  zemindary 
from  the  plaintiff  to  the  defendant,  and  the 
Deputy  Collector  .should  have  raised  the 
isue  in  a  suit  for  the  rent,  whether  the  deed 
vas  a  forgery  or  executed  by  the  plaintiff. 
If  he  should  have  determined  that  it  was 
genuine,  and  his  decision  were  conclusive,  it 
would  be  conclusive  against  the  plaintiff  in  a 
subsequent  suit  brought  against  him  by  the 
defendant  in  the  Civil  Court  to  recover  the 
lemindary.  On  the  other  hand,  if  the  De- 
potj  Collector  should  happen  to  hold  that  it 
vas  not  a  valii  document,  his  decision  would 
be  conclusive  against  the  defendant  as  to  his 
right  to  the  zemindary. 

A  bond  of  very  large  amount  might  be  set 
vp  as  an  answer  in  a  suit  in  the  Moonsiff's 
Coort,  or  in  a  Court  of  Small  Causes,  for  a 
very  small  amount ;  but  it  never  could  be 
beld  that  a  decision  in  those  Courts  as 
to  the  validity  or  invalidity  of  the  bond  as 
a  defence  to  the  suit  would  be  conclusive 
^Q  the  Judge  in  a  suit  brought  upon  the 
nod,  and  upon  the^igh  Court  in  a  regular 
ippeal  from  a  decree  in  that  suit. 

^  It  is  clearj  therefore,  that,  to  render  a 
Ngment  in  such  cases  conclusive,  the 
CDQrti  must  be  Courts  of  concurrent  juris- 
Action.  The  validity  of  an  instrument 
finohring  a  title  to  lands  worth  lacs  of  ru- 
|te«  might  iiave  to  be  tried  for  some  pur* 
po«e  in  the  Court  of  a  Deputy  Collector,  with 
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an  appeal  to  the  Collector,  or  before  a  Small 
Cause  Court  from  which  there  is  appeal ; 
if  the  view  taken  by  Mr.  Justice  Campbell 
is  correct,  the  decision  would  be  conclusive 
upon  every  other  Court  in  ^hich  the 
validity  of  the  same  deed  might  come  in 
question  for  an  entirely  different  purpose 
and  in  a  claim  for  a  very  large  amount. 

It  appears  to  me,  therefore,  that  the 
rule  which  is  laid  down,  viz.,  that  to  render 
a  judgment  of  one  Court  between  the  same 
parties  upon  the  same  point  conclusive  in 
another    Court,    the  two    Courts    must  be 

;  Courts  of  concurrent  jurisdiction.  Concur- 
rency of  jurisdiction  is  a  necessary  part  of 
the  rule  which  creates  an  estoppel  in  such  a 

i  case. 

I  do  not  know  precisely  how  it  is  that 
the  doctrine  of  estoppel  has  been  engrafted 
into  the  rules  of  law  applicable  to  the 
Mofussil  Courts.  It  seems  to  have  been 
taken  from  the  English  Law,  without  also 
taking  the  rule  of  English  Law,  that  estoppels 
,  ihust  be  pleaded  ;  a  rule  which  is  not  ap- 
plicable to  the  Courts  in  this  country. 

If  is  quite  clear  that,  in  order  to  make 
the  decision  of  one  Court  final  and  con- 
clusive in  another  Court,  it  must  be  a  deci- 
sion of  a  Court  which  would  have  had  juris- 
diction over  the  matter  in  the    subsequent 
'  suit  in  which  the  first  decision  is  given  in 
evidence  as  conclusive.     Then,   would  the 
Collector  have  had  jurisdiction  in  this  case, 
'  to  give  a  decree  in  a  suit  upon  the  bond  for 
the  balance  now  claimed  to  be  due  upon  it  ? 
;  Clearly  not.     He  had  power  to  give  effect  to 
I  it  as  an  answer  to  the  rent,  but  no  power 
to  enforce  it  in  respect  of  the  balance.     His 
,  Court  was,  therefore,  not  a  Court  of  concur- 
!  rent  jurisdiction,  and  his  decision,  which  was 
'  passed  for  another  purpose,  would  not  be 
conclusive  on  the  Civil  Courts. 

Sir  William  de  Grey  goes  further  and 
says:  *'But  neither  the  judgment  of  a 
'^  concurrent  or  exclusive  jurisdiction  is 
"  evidence  of  any  matter  which  came 
*'  collaterally  in  question,  though  within 
''their  jurisdiction,  nor  of  any  matter  in- 
\  "  cidentally  cognizable,  nor  of  any  matter  to 
,  "  be  inferred  by  argument  from  the  jrfifg- 
"  ment." 

It  is  unnecessary  for  me  in  this  case  to 
determine  whether  the  matter  did  or  did  not 
come  collaterally  in  question  before  the 
Collector.  If  it  were  necessary  for  me  to 
determine  that  question,  I  should  say  that 
it  did.     But  I  think  it  unnecessary  to  deter- 
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mine  that  question,  because  it  is  clear  that 
the  Courts  are  not  Courts  of  concurrent 
jurisdiction.  • 

It  is  also  unnecessary  for  me  to  determine 
whether  the  judgment  of  a  Court  of  concur- 
rent jurisdiction  between  the  same  parties 
on  the  same  point  is  conclusive  between  the 
parties  in  another  Court  in  this  country, 
where  it  cannot  be  pleaded  as  an  estoppel. 
I  should  be  disposed  to  say  that  the  English 
rule  of  estoppel  ought  not  to  be  introduced 
into  the  Courts  of  this  country.  If  the 
question  should  ever  arise  before  me,  I  am 
at  present  disposed  to  think  that  such  a 
judgment  is  only  primd-fdcie  evidence,  and 
not  conclusive. 

It  is  not  necessary  to  allude  to  that  part 
of  the  argument  in  which  the  judgment  of 
Vice-Chancellor  Knight  Bruce  was  cited. 
If  the  principle  which  that  learned  Judge 
laid  down  is  held  to  be  law  here,  and  the 
authority  of  that  learned  and  acute  Judge  is 
entitled  to  very  great  weight,  the  judgment 
of  the  Collector  in  this  case  was  not  conclu; 
sive.  But  it  was  said  that  the  Vice-Chancel- 
lor's judgment  was  overruled  by  the  Lord 
Chancellor  in  appeal  (i  Phil.  582).  The 
ground  upon  which  that  decision  was  re- 
versed has  no  bearing  upon  the  present  case. 
The  principles  laid  down  in  the  judgment 
of  the  Vice-Chancellor  are  wholly  untouched 
by  the  reversak  See  2  Smith's  Leading 
Cases,  notes,  1470- 

A  Full  Bench  case  was  cited  from 
Sutherland's  Small  Cause  Court  Rulings, 
p.  51,  which  appears  to  me  to  lay  down  the 
principle  correctly.  There  it  was  decided 
that  the  Judge  of  a  Small  Cause  Court  had 
power  to  try  a  question  of  title  which  arose 
incidentally  in  a  suit  for  damages  ;  but  it 
was  expressly  stated  that  the  judgment 
would  not  be  conclusive,  except  so  far  as  it 
related  to  the  right  to  the  damages  claimed 
in  that  suit;  consequently,  that  it  would 
not  be  binding  on  the  Courts  which  would 
have  jurisdiction  to  try  the  question  of 
title. 

Another  case  was  cited  from  the  Revenue, 
Judicial,  and  Police  Journal,  Vol.  3,  p.  273. 
That  case  is  not  important.  There  it  was 
merely  held  that,  a  mokurruree  pottah  having 
bee!l  adjudged  to  be  valid  in  a  suit  for  rent, 
the  party  could  not  sue  in  the  Civil  Court  for 
the  purpose  of  showing  that  the  mokurruree 
pottah  was  voidable.  Possibly,  this  case 
may  not  be  correctly  reported.  The  Court 
said  :  "  We  are  quite  clear  that  it  is  not 
'*  competent  to  a  zemindar  to  sue  to  set 
«*  aside  a  tenant's  mokurruree  lease,    when 


"once  that  mokurruree  in  a  suit  between 
"  them  had  been  adjudged  to  be  valid,  and 
*'  a  claim  for  enhanced  rent  dismissed  in 
**  consequence  of  that  finding."  Why  the 
Court  should  have  no  jurisdiction,  simply 
because  the  mokurruree  pottah  had  been 
upheld  in  a  Civil  Court,  I  cannot  under- 
stand. They  say  :  "  As  the  Courts,  there- 
*'  fore,  in  this  suit  have,  on  the  opinion 
"  expressed  above,  no  jurisdiction,  we  re- 
"  verse  the  decree  of  the  Court  below ; 
'*  both  parties  will,  under  the  circumstances, 
"  bear  their  own  costs."  There  it  was  held 
that  the  Court  had  no  jurisdiction  to  try  the 
question,  not  that  the  decision  was  conclu- 
sive between  the  parties.  If  the  former 
judgment  operated  as  an  estoppel,  it  clearly 
did  not  take  away  the  jurisdiction  of  the 
second  Court.  The  second  Court  surely 
must  have  had  jurisdiction  to  try  the  ques- 
tion whether  there  was  an  estoppel  or  not, 
and  also  to  try  whether  the  facts  existed 
which  were  necessary  to  create  an  estoppel 
between  the  parties.  An  estoppel  does  not 
deprive  the  Court  in  which  it  is  set  up  of 
jurisdiction.  There  is  probably  some  mis- 
take in  the  report  of  the  case.     » 

It  is  laid  down  in  the  Duchess  of 
Kingston's  case  by  Sir  William  de  Grey 
that  *'  fraud  is  an  extrinsic  collateral  fact, 
"  which  vitiates  the  most  solemn  proceedings 
"  of  Courts  of  Justice  ;"  and  the  Judges 
advised  the  House  of  Lords  that  fraud  would 
vitiate  a  judgment,  and  that  either  of  the 
parties  might  destroy  the  effect  of  it  by 
proving  that  the  judgment  was  obtained  by 
fraud.  I  point  this  out  to  show  that  the 
Courts  were  not  deprived  of  jurisdiction, 
for,  if  so,  they  could  not  try  the  question  of 
fraud. 

Upon  the  whole,  then,  it  appears  to  me 
that  the  Collector's  Court  and  the  Judge's 
Courts  were  not  Courts  of  concurrent  juris- 
diction, and  therefore  that  the  decision  of 
the  Collector  was  not  conclusive,  except  upon 
the  question  relating  to  the  rent. 

Mr.  Justice  Campbell  says  :  "  The  Col- 
"lector  has  full  jurisdiction  as  to  amount; 
"  and  the  disputed  document,  though  now 
"  called  a  bond,  was,  in  fact,  not  a  bond,  but 
"a  document  varying  the  original  lease." 
No  doubt,  the  Collector  had  jurisdiction  to 
any  amount  so  far  as  a  claim  for  rent  was 
concerned,  but  not  to  decree  money  due  upon 
the  bond,  which  is  the  purpose  for  which  the 
bond  is  now  set  up.  Though  his  jurisdic- 
tion was  not  limited  so  far  as  the  rent  was 
concerned,  still  it  was  limited*  to  suits  for 
the  recovery  of  rent. 
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It  appears  to  me,  therefore,  that  the  deci- 
sion of  Mr.  Jastice  Phear  was  right.  I  agree 
with  that  learned  Judge.'  The  case  must, 
therefore,  be  sent  back  under  Section  354,. 
Act  VIU.  of  1859,  for  the  Lower  Court  to 
tiy  the  issue  whether  or  not  the  bond  is 
false  and  fabricated,  and  to  return  its  find 
ing  thereon,  together  with  the  evidence,  to 
this  Court. 


The  1 2th  July  1867. 

Prtseni : 

The  Hon'ble  W.  S.  Seton-Karr  and  A.  G. 
Macpherson,  Judges, 

Temire—Rjot— Sub-lease— Enhancement. 

Case  No.  467  of  1867  under  Act  X.  of  1859. 

• 

^fuial  Appeal  from  a  decision  passed  by 
the  Judge  o/fhe  Q^^Pergunnahs,  dated  the 
29th  Duehber  /S66y  affirming  a  decision 
passed  by  the  Deputy  Collector  of  Baroe- 
port,  dated  the  ist  December  186^, 

Uma  Churn  Dutt  and  another  (Defendants), 

Appellants, 

versus 

Uma  Tara  Debee  (Plaintiff),  Respondent, 

Babcas  Sreenath  Doss  and  Anund  Chunder 
Ghosal  for  Appellants. 

Bahoos  Onookool  Chunder  Mookerjee  and 
R^mak  Chunder  Milter  for  Respondent. 

Tbe  folding  of  an  intermediate  tenures  does  not 
{^yc  the  holder  from  the  category  of  ryots  whose 
1  tir  "*y  ^  enhanced  under  Sc^ion  17,  Act  X.  of 
^;  nor  does  the  sub-letting  of  part  of  a  tenure  alter 
oe  original  character  of  the  ryot's  holding. 

Seton-Karr y  7. — As  regards  xYiQ  first  point 

5?^  in  special  appeal,  w».,  that  the  zemin- 

;  w  b  baned  from  enhancing  the  rents  by  the 

tois  of  ibe  ikrar  of  1247,  we  overrule  the 

>iine  withoqt  calling  on  the  respondent* 

Tie  Judge  is  quite  correct  in  holding  that 
2^  are  no  expressions  in  the   ikrar  of 
wgh  1147,  which  is  the  only  deed  that  the 
1   ifcndantg  oan  rely  on,  which  create  a  fixed 
•rf  tmaltemble  rent. 
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On  the  second  point,  the  pleader  urges 
that  the  defendant,  though  found  by  both 
Courts  not  to  be  a  depondant  talookdar,  has 
been  found  to  hold  an  intermediate  tenure, 
and  that  his  rent,  therefore,  shoulfl  not  have 
been  enhanced  under  Section  17  of  Act  X.  of 
1859,  which  he  urges  applies  to  actual  ryots. 
After  hearing  both  parties  fully,  we  think  that 
the  finding  of  the  Lower  Courts  as  to  the 
character  of  the  tenure  does  not,  in  law,  re* 
move  the  defendant  from  the  category  of 
ryots,  whose  rents  may  be  enhanced  under 
the  Section  quoted. 

The  defendant  took  a  potta  to  clear  and 
cultivate  a  Soondurbund  chuck  at  a  progress- 
ive rate  of  rent;  and,  if  he  cleared  some  of 
the  land,  not  by  his  own  labor,  but  by  set- 
tling ryots  under  him  on  the  said  chucks 
this  does  not  alter  the  original  character  of 
his  holding. 

The  cases  quoted  at  page  16  of  the  Weekly 
Reporter,  Volume  VII.,  and  page  70  of  Volume 
I. ;  and  Revenue  Journal,  Volume  II.,  page 
213,  have  clearly  recognized  this  principle.  - 
'  Moreover,  we  perceive  that  an  allowance 
has  been  made  in  the  defendant's  favor ;  and 
that,  in  consideration  of  his  clearing  and 
cultivating  the  grant,  he  has  not  been 
assessed  at  the  rates  payable  by  persons  who, 
as  r}'ots,  actually  cultivate  the  lands  in  the 
neighbourhood.  We  have  no  reason  to  think 
these  rates  other  than  fair  and  equitable,  or 
the  judgment  other  than  perfectly  legal ;  and 
we  dismiss  the  appeal  with  costs. 


The  12th  July  1867. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Mesne-profits— Dar-putneedar— Rent^ 

Ejectment 

Case  No.  307  of  1866. 

Regular  Appeal  from  a  decision  passed  by 
Baboo    Kedarnath    Banerjee,     Officiating 
Additional   Principal   Sudder   Ameen    of 
East    Burdwan,    dated    the    30th    July 
1866, 


>• 


Digbijoy  Chunder  Neog>'  (Defendant), 

Appellant^ 


versus 


Jadub  Churn  Thakoor  (Plaintiff), 
Respondent. 
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Baboos  Mohesh  Chunder  Chowdhry  and 
KheUurnaih  Base  for  Appellant. 

Baboo  Romanath^Bose  for  Respondent. 

Mesne-prwfits  cannot  be  decreed  against  a  dur- 
putneedar,  nor  can  rent  be  decreed  in  a  suit  for  eject- 
ment. 

Olover,  y, — This  was  a  suit  by  a  putnee- 
dar  (purchaser  at  auction-sale)  to  set  aside 
the  defendant's  dur-putnee  lease  on  the 
ground  that  it  was  collusive,  and  to  obtain 
khas  possession  of  the  land. 

The  Lower  Court  held  that  the  dur-putnee 
was  valid,  and  could  not  be  interfered  with. 
It,  therefore,  refused  the  plaintiff's  prayer 
for  khas  possession,  but  awarded  him 
mesne-profits  to  the  extent  of  the  rent 
payable  to  him  by  the  dur-putneedar. 

In  appeal  it  is  contended  that  the  above 
order  is  altogether  illegal,  and  we  have  no 
doubt  that  it  is  so. 

The  appellant  was  found  to  be  in  bond- 
fide  possession  as  a  dur-putneedar.  To  de- 
mand mesne-profits  from  him  was  to  do  away 
with  this  finding,  and  to  treat  him  as  a 
wrong-doer  in  illegal  possession  of  land  to 
which  be  had  no  title.  The  Principal 
Sndder  Ameen  seems  to  have  had  some  idea 
that  the  rent  which  the  dur-putneedar  had 
to  pay  could  be  recovered  in  the  shape  of 
mesne-profits. 

It  is  quite  clear  that  rent  cannot  be 
decreed  in  a  suit  for  ejectment ;  and  that,  as 
the  appellant's  dur-putnee  has  been  declared 
valid  (a  point  not  contested  by  the  putnee- 
dar),  the  latter's  only  remedy  is  a  suit  under 
Act  X.  of  1859  for  rent. 

We,  therefore,  reverse  the  order  of  the 
Principal  Sudder  Ameen,  and  dismiss  the 
pMntiff's  suit  with  all  costs. 

Regular  appeal  No.  399  is,  mutatis  mutan- 
dis, the  same  as  No.  307,  and  is  allowed,  and 
the  plaintiff's  suit  dismissed  with  all  costs 
for  the  reasons  given  in  our  judgment  in 
that  case. 


The  13th  July  1867. 

Present: 

The  Hon'ble  F.  B,  Kemp  and  F.  A.  Glover, 

Judges, 

Joint  Hindoo  Family— Alienation  of  ancestrml 

property. 

Case  No.  306  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  the  Small  Cause  Courts 
exercising  the  powers  of  a  Principal  Sud^ 
der  Ameen  of  Bhaugulpore,  dated  the  i^ih 
January  iSOj,  reversing  a  decision  passed 
by  the  Moonsiff  of  thai  District ^  dated  ihe 
28th  July  1866. 

Mussamut  Bona  Koeree  (Plaintiff),  Appellani^ 

versus 

Baboo  Boolee  Singh  and  others  (Defendants), 

Respondents, 

Baboos  Romesh  Chunder  Mitter  and  G-opal 
Lai  Mitter  for  Appellant. 

Baboo  Chunder  Madhub  Ghose  for 
Respondents. 

If  a  member  of  an^  undivided  Hindoo  family  invests 
the  proceeds  of  the  joint  ancestral  estate  in  the  pur- 
chase of  other  estates,  he  does  so  for  the  bene6t  c^  the 
joint-family.  Without  the  consent  of  all  the  membefs 
or  a  le^l  necessity,  or  a  declaration  and  acts  amountinj^ 
to  a  division,  he  cannot  alienate  so  as  to  bind  even  his 
own  share. 

Kemp,  J. — In  this  case  it  is  admitted  that 
Bhowanee  Pershad  lived  in  commensality 
and  in  join!-estate  with  his  two  minor 
brothers.  He  alienated  a  portion  of  the 
joint-property,  and  this  suit  is  brought  by 
the  mother  of  Bhowanee  Pershad  as  guardi- 
an of  his  two  minor  brothers  on  the  allega-, 
tions :  ist,  that  he  was  insane  at  the  time  th< 
alienation  was  made ;  2ndt  that  the  alienatioi 
of  joint-property,  without  the  consent 
the  co-sharers,  and  not  under  any  legalj 
necessity,  was  invalid. 

The  answer  was  that  the  vendor,  Bhowan< 
Pershad,  was  not  insane  when  he  made  th< 
transfer,  and  that  the  property  sold  was  ii< 
joint  but  the  self-acquired  property  of  th< 
vendor,  Bhowanee  Pershad. 

The  first  Court  found  that  the  vendor 
sane,  but  that  the  property  conveyed  was 
not  the  self-acquired  property  of  Bhowanee 
Pershad  but  joint,  and  that,   therefore,  the 

b 


I8670 


Civil 


THE  WEEKLY  REPORTER. 


Rulings. 


183 


sale,  being  withoat  consent  of  the  co-sharers, 
and  not  under  the  pressure  of  any  legal 
Dccessitjy  was  wholly  invalid. 

The  Principal  Sudder  Ameen  found  also 
that  the  vendor  was  not  insane,  but  he  set 
Qp  a  case  for  the  appellant  which  he  did 
BOt  raise  himself,  viz.^  that,  admitting  that 
the  estate  was  joint,  Bhowanee  Pershad 
could  alienate  to  the  extent  of  his  share 
▼ithout  the  consent  of  the  co-sharers. 

We  think  that  this  finding  is  wrong  and 
opposed  to  the  Hindoo  Law.  The  answer 
below  was  that  the  property  was  the  self- 
acqoired  property  of  Bhowanee  Pershad, 
Qot  that  it  was  joint,  and  that  he  could 
ilienate  to  the  extent  of  his  own  share, 
fioth  Courts  having  found  that  it  was  not 
self-acquired,  the  suit  ought  to  have  been 
dismissed. 

The  pleader  for  the  appellant  admits  that 
there  was  a  nucleus  of  ancestral  property,  and 
that  the  family  are  joint  and  governed  by  the 
Mitakshara  L^w.    But  he  contends  that,  as 
Bhowanee  Pershad  was  entitled  to  take  his 
share  of  the  proceeds,  and  convert  it  as  he 
liked,  his  having  mixed  up  his  share  with 
the  share  of  the  other  members  of  the  family 
viU  not  deprive  him  of  the  power  of  alien- 
ating    to     the     extent     of     his    share.     A 
decision  is  quoted,  Volume  II.,  Hay's  Re- 
ports, 28ih   February    1863.     In   that  case 
it  is  sadd  that  the  learned  Judges  held;  that 
properties  acquired  with  the    proceeds    of 
the  ancestral  pioperty  do  not  become  vested 
vith  the  character  of  ancestral  property,  and 
that  they  may  be  alienated  without  the  con- 
tent of  the  co-sharers  to  the  extent  of  each 
member's    share.    It    is    doubtful    whether 
this  is  an  obiter.     The  matter  being  pending 
OQ  re^ew,  it  is  not  binding  upon  us,  and  is 
opposed  to  the  Hindoo  L^w  as  laid  down 
in  the  Mitakshara  and  the  current  of  deci- 
aons  on  this  point.    It  is  also  opposed  to  the 
decision  of  the  Privy  Council,  dated  17th 
November  1866,  in  which  their  Lordships 
observed  that,  according  to  the  true  notion 
of  an  undivided  Hindoo  family,  no  indi- 
vidual member  of  that  family,  while  it  re- 
mains undivided,  can  predicate  of  the  joint 
undivided  property  that  he,  that  particular 
member,  has  a  certain  definite  share.    No 
individual  member  of  an  undivided  family 
coukl  go  to  the  place  of  the  receipt  of  rent, 
sod  claim  to  take   from   the  Collector  or 
bailiff  of  the  rent  a  certain  definite  share. 
The  proceeds  of  the  undivided  estate  must 
be  brought  jnto  the  common  purse,  and  then 
deak  with  according  to  the  modes  of  enjoy- 


ment of  the  members  of  an  undivided  pro- 
perty. 

We  think  it  very  doubtful  whether 
Bhowanee  Pershad,  if  he  had  in^sted  only 
his  own  share  of  the  proceeds  in  the  pur- 
chase of  an  estate,  could  have  alienated 
that  estate  without  the  consent  of  the  co- 
sharers,  the  proceeds  not  having  been 
brought  into  the  common  purse ;  but  that 
point  is  not  before  us.  As  manager  and 
trustee  for  his  younger  minor  brothers,  if 
he  invested  the  proceeds  of  the  joint  ances- 
tral estate  in  the  purchase  of  other  estates, 
he  did  so  for  the  benefit  of  the  joint-family, 
and  without  the  consent  of  all  the  members, 
or  a  legal  necessity,  or  a  declaration  and  acts 
amounting  to  a  division,  he  could  not  alienate 
so  as  to  bind  even  his  own  share.  In  this 
view  we  decree  the  appeal,  reverse  the  deci- 
sion of  the  Principal  Sudder  Ameen,  and 
restore  that  of  the  Moonsiff  with  costs  of 
all  Courts  and  interest  payable  by  the 
respondents. 


The  13th  July  1867. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

yudges. 

Onus  probandi— Enhancement— Lakheraj* 

Case  No.  316  of  1867  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  pcused  by 
the  Judge  of  West  Burdwan,  dated  the 
loth  January  i86jy  reversing  a  decision 
passed  by  the  Deputy  Collector  of  that 
District,  dated  the  jgth  December  1866. 

Nehal  Chunder  Mistree  (Defendant), 

Appellant, 

versus 

Huree  Pershad  Mundul  (Plaintiff), 
Respondent, 

Baboos  Bungsheedhur  Sein  and  Nil  Madhub 
Sein  for  Appellant.  ^* 

Baboo  Nubo  Kishen  Mookerjee 
for  Respondent. 

Where  there  is  primd-facie  evidence  tf«t  a  tenant 
holds  part  of  the  land  sought  to  be  enhaMxd  as  paying 
rent  and  part  as  renHrec,  the  onus  is  shifted  from  Uie 
ryot  to  the  landlord* 
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Kempy  J, — This  was  a  suit  for  enhance- 
ment of  rent.  It  is  alleged  that  the  defend- 
ant, the  tenant,  held^jS  beegahs  17  coltahs, 
paying  a  jumma  of  Rupees  145-14;  that 
on  measurement  it  is  found  that  he  holds 
beegahs  129-15,  which,  at  the  prevailing 
rate,  ought  to  yield  a  jumma  of  Rupees 

337-5-16- 
The  defendant,    the  ryot,   admitted   that 

he  was  the  plaintiff's  tenant  to  the  extent 
of  78  beegahs  5  cottahs  as  found  in  a  for- 
jner  decision  between  him  and  a  former 
putneedar,  and  that  the  rest  of  the  area 
claimed  was  his  takheraj,  ancestral,  and 
purchased.  He  gave  a  minute  detail  of  four 
or  five  daghs,  and  of  the  rest  he  gave  a  list 
of  the  daghs,  and  stated  that  the  lands  com- 
prised in  those  daghs,  and  of  which  he  gave 
the  aggregate  area,  were  released  to  him 
under  Regulation  II.  of  18 19  as  part  of  a 
village  which  he  also  names. 

Now,  without  going  to  the  length  of  hold- 
ing that  a  bare  allegation  by  a  tenant  that 
he  holds  part  of  the  land  sought  to  be  en- 
hanced as  paying  rent,  and  part  as  rent-free, 
will  throw  the  onus  on  the  landlord,  we 
think  that,  where,  as  in  this  case,  there  is 
primd-facie  evidence  that  the  tenant  was 
in  possession  of  lakheraj  land,  and  he  has 
pointed  out  what  daghs  amongst  those 
claimed  it  consists  of,  and  how  he  obtained 
it,  and  under  what  circumstances  a  portion 
of  it  was  released,  he  has  set  up  a  primd- 
facie  case,  and  that  the  onus  is  shifted  on 
the  plaintiff.  In  the  Full  Bench  decision 
of  the  ist  June  1863,  it  was  ruled  that,  in  a 
suit  for  enhancement,  where  the  defence  is 
that  the  land  or  any  portion  of  the  land  is 
lakheraj,  the  plaintiff  must  prove  that  the 
defendant  paid  rent ;  and  that,  if  the  land 
has  been,  in  fact,  held  rent-free,  the  validity 
or  invalidity  of  the  lakheraj  tenure  can- 
not be  tried  in  such  a  suit.  That  question 
should  be  tried  in  a  suit  to  resume  or 
assess. 

In  another  case  published  in  Volume  V., 
Wceklv  Reporter,  Act  X.  Rulings,  page  48, 
the  learned  Judges,  Seton-Karr  and 
Shumbhoonath  Pundit,  held  that  "  it  could 
*' never  have  been  the  intention  of  the  Full 
''JB^ncb  that  a  bare  allegation  of  a  defendant 
"  of  a  rent-free  holding  was  to  bar  the  plaint- 
"  iff ;  the  meaning  must  have  been  that  there 
"  should*  be  some  primd- facie  evidence  of  an 
''^ostensible  rent-free  title  in  some  portion 
•*  of  the  land  for  which  rent  is  sought." 

Now,  in  the  present  case,  we  have 
primdfacie  evidence  of  more  than  an  os- 


tensible rent-free  tenure.  The  defendmnt 
further  points  out  how  he  derived  it,  and 
when  and  how  it  was  released  by  the  re- 
sumption-authorities. The  onus,  therefore, 
being  clearly  on  plaintifif,  and  he  not  hav- 
ing proved  that  he  has  received  rent  from 
these  lands,  his  suit  ought  to  have  been 
dismissed,  leaving  him  to  sue  for  assess- 
ment or  resumption  as  he  may  be  advised. 
The  judgment  of  the  Judge  is  reversed, 
and  that  of  the  Court  of  first  instance 
restored,  the  special  appeal  being  decreed 
with  costs  of  this  Court  and  the  Courts  be- 
low, with  interest  payable  by  the  special 
respondent. 


The  15th  July  1867. 

Present: 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Cki^f 
Justicey  and  the  Hon'ble  Shumbhoonath 
Pundit  and  F.  A.  Glover,  Judges. 

Review  of  Judgment  (Admissioo  of— after 
prescribed  period). 

Case  No.  3160  of  1863. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  West 
Burdwan^  dated  the  iitk  August  186^^ 
reversing  on  a  review  of  the  judgment  rf 
his  predecessor  a  decision  of  the  Moonsif 
of  Radhanuggur,  dated  the  ^sth  JanU"  • 
ary  186 j. 


Gunganarain  Roy  (Defendant),  Appellant, 

versus 

Gonomoonee  (Plaintiff),  Respondent. 

Bahoos  Kishen  Succa  Mookerjee^  Chunder 
Madhub  Ghose,  and  Ashootosh  Dhur  for 
Appellant. 

Baboos  Banee  Madhub  Banerjee  and  Nil 
Madhub  Sein  for  Respondent. 

The  order  oi  the  Lower  Appellate  Court,  admitting  a 
review  of  judgment  after  the  expiration  of  90  days 
from  the  date  of  the  decree,  without  showioe  whether 
there  was  sufficient  cause  proved  to  its  satisuiction  for 
the  delay,  was  held  to  be  illegal,  and  was  set  aside  with 
the  subsequent  proceedings  thereon  (Pqydit,  J.,  disseat- 
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Pundit,  /. — When  a  subordinate  Court 
bas  admtUed  a  review,  I  think,  under  the 
wording  of  Section  373,  Act  VIII.  of  1859, 
liie  Appellate  Court  has  no  power,  on  the 
ground  of  illegality  in  the  admission,  to  set 
aside  that  order,  either  on  a  direct  appeal 
from  the  said  order,  or  during  the  trial  of  the 
appeal  from  the  decision  ultimately  passed  by 
the  said  subordinate  Court  after  admitting 
the  review. 

The    Appellate    Court,     if    hearing    the 
regular  appeal,  may,  either  on  facts  or  on  a 
htw-point.   pass  orders,   by  which   virtually 
the  former  order  reviewed  and  reversed  by 
the   subordinate   Court   may  be  confirmed, 
and  the  same  may  be  done  in  course  of  the 
trial   of  the    appeal    from    the    subsequent 
decision,  by  the  Court  which  can  hear  only 
appeals  on   special   grounds  of  law.     The 
latter  Court  may  order,  if  it  deem  necessary 
for  the  ends  of  justice,  the  re-trial  of  a  case 
in  which  the  subordinate   Court   may  have 
refused   to  allow  a  review.     But  these  are 
orders  which  the  Appellate  Courts  pass  as 
the  orders  they  think  proper  to  pass  in  the 
appeals  tried  by  them,  and  not  as  appeals 
against  the  admission  or  rejection  of  reviews 
by  the  subordinate   Courts.     In  this   case, 
apparently,  the  decisions  passed  first  by  both 
the  Lower  Courts  were  rather  unjust  orders, 
and  the  decision  passed  in  review  is,  perhaps, 
a  proper  one.     That,  however,  does  not  re- 
move  the    objection   that    the    review    was 
applied  for  long  after  the  90  days  originally 
allowed,  and  so  could  only  be  admitted  on 
reasonable  and  good  cause  being  shown  for 
the  delay.     The  Lower  Appellate  Court  may 
have  been  tempted  to  admit  the  review  in 
this^ase  owing  to  the  injustice  of  the  form 
or  orders;  but  rules  and  regulations  cannot 
be  alk>wed  to  be  set  aside  for  any  special 
case,  and  require  greater  respect  than  any 
justice  or  redress  to  an  individual.  ,  It  would 
be,  no  doubt,  a  serious  evil  if  there  be  no 
check  against  the  abuse  which  a  subordinate 
Judge  may  make  of  the  power  to  admit  a 
review  against  his  own  order,  or  that  of  his 
predecessor;    the    more    so    that   now  the 
necessity  of  obtaining  the   sanction  of  the 
raperior  Court  has  been  done  away  with. 
The  finality  of  a  judgment  passed,  and  not 
appealed,    will    become    worthless,  and  all 
property  will  become  comparatively  endan- 
gered.    It  is,  however,  to  be  borne  in  mind 
diat  it  is  only  when,  after  admitting  a  review, 
the  farmer  order  is  reversed,  that  any  real 
injustice  can  be  committed,  and  that  practi- 
^ly   the  ^buse    of    such    a  power   by  a 
Cotrt  of  first  instance  is  easily  redressed 


by  the  next  Appellate  Court  when  hearing  an 
appeal  against  the  ultimate  decision  passed 
by  the  first  Court  afier^ admitting  the  review. 
If  the  Legislature  has  not,  however,  given  to 
the  Appellate  Court  any  power  lo  judge  in 
appeal  of  the  propriety  of  the  exercise  of  the 
discretion  allowed  to  the  subordinate  Court 
in  admitting  a  review  filed  within  or  after 
90  days,  the  former  cannot,  on  the  ground 
of  expediency,  assume  the  powers  in  the 
face  of  the  express  terms  of  the  law. 

There  is  a  possibility  of  redress  by  an 
appeal  from  the  original  order,  when  a  re- 
view is  disallowed  against  it.  If  the  law 
is  as  I  read  it,  it  would  be  better  it  should 
be  so  altered  that  the  finality  of  the  order 
of  a  Court  regarding  reviews  be  confined 
only  to  their  rejection,  and  not  at  all  allowed 
to  remain  attached  also  to  the  admission  of 
reviews.  I  fear  our  hands  are  tied  from 
giving  any  redress  to  the  party  to  whose 
prejudice  a  review  may  have  been  irregu- 
larly allowed,  and  against  whom  by  lliat 
proceeding  the  decree  in  his  favor  may  have 
been  set  aside ;  but,  if  there  be  any  ground 
to  suspect  anything  wrong  in  the  conduct 
of  the  Judge  who  may  proceed  in  this  man- 
ner, or  he  be  found  too  fond  of  exercising 
such  powers,  he  can  be  taught  a  proper 
lesson  by  the  English  Department;  and,  if 
further  steps  are  necessary,  his  conduct 
may  be  brought  to  the  notice  of  the  Go- 
vernment officers  empowered  to  remove, 
suspend,  or  degrade  him.  I  fear  we  cannot 
allow  this  special  appeal  on  the  ground  that 
the  review  was  admitted  after  90  days  with- 
out any  reasonable  cause  being  shown.  If 
this  Court  has  any  such  power,  it  will  have 
to  notice,  not  only,  as  in  this  case,  that  no 
notice  was  pleaded  to  and  recorded  by  the 
subordinate  Court  admitting  the  review, 
but,  when  reasons  for  admission  may  be 
recorded  by  it,  to  examine  also  whether 
these  are  valid  or  improper  grounds. 

Now,  it  is  evident  that,  as  the  law  does 
not  require  a  Court  admitting  a  review  to 
record  the  special  reasons  for  admitting 
generally  or  for  admitting  it  after  90  days, 
by  a  fiction  of  law,  we  may  suppose  that 
reasons  for  delay  in  this  particular  case 
were  laid  before  and  examined  by  the 
subordinate  Court,  and  were  considered* by 
it  to  be  good  before  the  order  for  admission 
was  recorded.  The  case  is  quite  different 
when  a  Lower  Appellate  Court  may,  without 
recording  any  reason,  admit  an  appeal  pre- 
ferred after  the  original  time  allowed  for 
appeals.  In  such  a  case,  after  the  Lower 
Appellate  Court  has  decided  the  appeal,  if  it 
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decides  in  favor  of  the  appellant  before  it, 
the  party  against  whom  the  appeal  was  ad- 
mitted may  come  up  Jp  the  second  Appellate 
Court,  and  plead  that  the  appeal  before  the 
Lower  Court  was  admitted  after  time  without 
any  reasons  being  recorded  for  the  same.  The 
orders  of  a  Lower  Appellate  Court  admitting 
ah  appeal'under  such  circumstances,  not  being 
made  final  by  any  law,  the  second  Appellate 
Court  may  allow  the  objection  of  the  ap- 
pellant before  it  when  no  reasons  are  given 
by  the  Lower  Appellate  Court  for  admitting 
ihe  appeal  after  time.  It  may,  however, 
be  doubtful  whether  the  second  Appellate 
Court  can,  in  an  appeal  before  it,  try  also 
whether  the  reasons,  as  given  by  the  Lower 
Appellate  Court  for  admitting  such  an  appeal, 
are  good  or  bad  grounds.  The  doubt  is  based 
upon  the  necessity  of  understanding  the  facts 
and  circumstances  of  a  case,  before  the  second 
Appellate  Court  can  discover  the  weight 
and  application  of  the  reasons  given  by  the 
subordinate  Court;  and,  as  the  former  Court 
is  not  empowered  to  find  facts,  it  will  have 
to  assume  them  as  found  by  the  latter,  and 
so  particularly  when  certain  facts  are  not 
found  at  all  by  the  Lower  Appellate  Court,  it 
will  find  itself  completely  disabled  from 
properly  determining  whether  the  discretion 
exercised  under  a  law  by  the  subordinate 
Court  has  or  has  not  been  rightly  used. 

Before  deciding  this  point,  regarding  the 
power  of  an  Appellate  Court  to  decide  whe- 
ther any  review  has  been  legally  admitted, 
when  admitted  within,  or,  rather  specially, 
when  admitted  after  90  days,  it  is  also 
necessary  to  see  whether  the  Appellate  Court, 
when  trying  the  appeal  from  an  order  passed 
in  review,  is  prohibited  from  revising  the  last 
order  of  a  subordinate  Court,  if  that  Court 
has  reversed  a  decision  after  granting  a 
review,  without  serving  any  notice  upon  the 
opposite  party.  The  Appellate  Court  will 
not,  1  think,  before  the  review  is  decided 
below,  allow  any  party  to  appeal  on  the 
ground  that  the  review  has  been  admitted 
against  him  without  serving  any  notice  upon 
him  ;  but  still  the  question  remains,  what  is 
to  be  done  if,  the  former  decree  being 
reversed  in  review,  the  party  cast  comes  and 
plcfads  in  appeal  that  the  review  was  wrong- 
ly admitted  below?  He  may  have  been  pre- 
sent during  the  re-trial  of  the  case  after  re- 
view; but  he  could  only  then  be  heard  on 
.the  merits  of  the  case,  and  not  allowed  to 
question  the  propriety  of  admitting  the 
review.  It  is,  however,  an  extreme  case, 
but  still  a  possible  one.    To  be  consistent,  I  am 


obliged  to  say  that,  perhaps,  in  this  case  also, 
the  Appellate  Court  cannot  intervene. 

I  do  not  question  the  expediency  of  sach 
powers  being  granted  to  the  Appellate 
Courts.  I  think  such  powers  are  very 
desirable,  and,  if  given,  are  likely  to  do  much 
good,  and  cannot  do  any  harm.  But  the 
present  question  is  to  decide  whether  the 
Appellate  Courts  enjoy  such  powers.  I  will 
be  glad  to  see  it  decided  authoritatively  that 
the  Courts  have  this  power;  but,  when 
I  am  required  to  construe  the  law,  I  am 
compelled  to  say  that  the  present  law  has 
taken  away  such  powers  from  Appellate 
Courts.  I  cannot,  therefore,  in  this  special 
appeal,  find  any  legal  ground  to  interfere 
with  the  order  passed  by  the  Lower  Appel- 
late Court. 

Glover^  J. — The  question  before  us  in 
this  case  is  whether  the  Principal  Sudder 
Ameen  was  legally  justified  in  admitting  a 
review  of  judgment. 

It  appears  from  the  record  that  the  Court 
of  first  instance  decided  the  case  in  favor 
of  the  defendant,  which  order  was  confirm- 
ed in  appeal  by  the  Principal  Sudder 
Ameen  on  the  3rd  of  July  1862.  On  the 
5th  of  February  ensuing,  or  almost  eight 
months  afterwards,  another  Principal  Sudder 
Ameen  admitted  a  petition  for  a  review  of 
his  predecessor's  judgment,  and  reversed  that 
judgment  accordingly. 

•  This  point  is  not  taken  in  special  appeal; 
but,  as  it  is  patent  on  the  face  of  the  record, 
and,  moreover,  involves  a  question  of  juris- 
diction, we  proceed  to  consider  it  propria 
motu. 

Section  377,  Act  VIIL  of  1859,  ll)'s  it 
down  in  very  express  words  that  no  appli- 
cation for  review  of  judgment  shall  be 
reviewed  beyond  the  period  allowed,  viz ,  90 
days,  "  unless  the  party  preferring  the  same 
"shall  be  able  to  show  just  and  reasonable 
"  cause  to  the  satisfaction  of  the  Court 
"for  not  having  preferred  such  application 
"  within  the  limited  period."  Section  378 
follows  the  decision  of  this  point,  and  the 
Judge's  order  on  an  application  once  allow- 
ed to  be  filed  is,  no  doubt,  final ;  but,  before 
any  order,  either  for  rejection  or  admission, 
can  be  passed,  the  provisions  of  Section 
377  must  be  carried  out,  and  sufficient  cause 
must  be  shown  for  the  delay  in  bringing 
forward  the  application. 

In  the  present  case,  no  such  cause  is 
shown.  In  fact,  no  notice  whatever  is  taken 
of  the  circumstance  that,  instead  of  three 
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months,  nearly  eight  had  elapsed  since  the 
^t  of  the  former  Principal  Sudder  Ameen's 
judgment. 

Under  these  circumstances,  the  review 
vas  clearly  illegal ;  and,  that  being  so,  we  are 
not  necessitated  to  examine  the  grounds  for 
admitting  it  which  the  Principal  Sudder 
Ameen  has  propounded,  or  to  determine 
whether  there  was  any  evidence  whatever 
on  which  to  grant  the  indulgence  sought 
for. 

The  precedent  of  this  Court,  No.  381  of 
1863,  decided  on  the  24th  of  February  last, 
is  in  point,  and  bears  out  my  opinion  in 
tbe  present  case. 

The  Principal  Sudder  Ameen's  order, 
admitting  the  review  having  been  passed 
iQ  direct  contravention  of  the  law  as  laid 
down  in  Section  377  of  the  Civil  Code,  must 
be  quashed,  and  his  predecessor's  decision 
of  the  3rd  of  July  1862  revived. 

The  sppcial  respondent  will  pay  all  costs 
incurred. 

Peacock,  C.  J. — In  this  case  I  agree  with 
Mr.  Justice  Glover,  and  think  that  the  deci- 
aoQ  of  the  Privy  Council,  Maharaja 
Mobeshur  Singh  versus  The  Bengal  Govern- 
ment (7  Moore,  page  283),  although  not  de- 
cided upon  Act  VIII.  of  1859,  has  a  very 
strong  bearing  on  the  case. 

In  that  case  the  Privy  Council  held,  in 
accordance  with  the  rules  laid  down  in  Re- 
gulation XXVI.  of  1 814,  Section  4,  that  a 
delay  of  5^  years  on  the  part  of  Govern- 
ment in  applying  for  a  review  of  judgment, 
without  satisfactory  cause  being  shown  for 
tbe  delay  in  presenting  a  petition  of  review, 
was  fatal ;  and  an  order  granting  a  review 
made  by  two  of  the  Sudder  Judges  sitting 
as  Special  Commissioners  of  Revenue  under 
Regulation  III.  of  1828,  and  all  proceedings 
subsequently  taken  under  it,  were  reversed 
on  appeal  by  the  Judicial  Committee  of  the 
Frivy  Council  as  having  been  improperly 
granted  after  the  long  delay. 

It  appears  to  me  that,  upon  the  principle  of 
Ihat  case,  the  order  of  the  Principal  Sudder 
Ameen  admitting  the  review,  without  show- 
ing  or  stating  that  he  was  satisfied  that  there 
were  any  good  reasons  for  the  delay  in 
presenting  the  petition  of  review,  cannot 
slaixL 

It  is  contended  that,  under  Section  378, 
Act  VIII.  of  1859,  the  order  of  the  Princi- 
pil  Sudder^ Ameen  in  this  case  is  final,  and 
camiot  be  reviewed  by   the    High  Court. 


That  Section  says :  "  If  the  Court  shall  be 
^'of  opinion  that  there  are  not  sufficient 
*f  grounds  for  a  revia^r,  it  shall  reject  the 
''  application ;  but,  if  it  shall  be  of  opinion 
"  that  the  review  desired  is  necessary  to 
"  correct  an  evident  error  or  omission,  or  is 
"  otherwise  requisite  for  the  ends  of  justice, 
'*  the  Court  shall  grant  the  review." 

By  that  Section  two  cases  are  provided 
for,  /x/,  when  the  Court  thinks  there  are  no 
sufficient  grounds,  and  rejects  the  applica- 
tion; and,  2ndly,  when  it  thinks  that  there 
are  sufficient  grounds,  and  grants  the  review. 
The  Section  goes  on  to  say,  "  and  its  order 
"  in  either  case,  whether  for  rejecting  the 
''application  or  granting  the  review,  shall 
"  be  final." 

The  order  in  this  case  would  be  final  so 
far  as  it  decided  either  that  there  were  or 
that  there  were  not  sufficient  grounds  for 
review;  but  the  question  is  whether  the 
Principal  Sudder  Ameen  had  power  to 
grant  a  review  upon  an  application  made 
•after  the  'expiration  of  90  days  from  the 
date  of  the  decree,  without  showing  that 
there  was  sufficient  cause  proved  to  his 
satisfaction  for  the  delay. 

Section  377  says:  *'The  application 
"  shall  be  made  within  90  days  from  the 
"date  of  tbe  decree,  unless  the  party  pre- 
"f erring  the  same  shall  be  able  to  show  just 
"and  reasonable  cause,  to  the  satisfaction 
"of  the  Court,  for  not  having  preferred 
"such  application  within  the  limited  pe- 
"  riod." 

The  Principal  Sudder  Ameen  has  not 
stated  that  the  party  did  show  just  and 
reasonable  cause  for  not  making  his  applica- 
tion within  the  period  of  90  days;  and  it 
appears  to  me  that  he  was  not  authorized  to 
enter  into  the  grounds  for  the  review  until 
he  was  satisfied  that  there  was  reasonable 
cause  for  the  delay.  If  the  Principal  Sud- 
der Ameen  had  power  to  admit  a  review  in 
this  case,  he  would  have  the  same  power 
20  years  hence,  and  any  Principal  Sudder 
Ameen  might  review  a  decree  passed  by  his 
predecessor  20  years  ago,  without  any  cause 
for  the  delay  in  making  the  application 
being  shown,  or  without  pledging  hiij^elf 
that  the  cause,  if  any,  assigned  for  the 
delay  is,  in  his  judgment,  sufficient. 

Section  376  says  that  a  review  of  judg- 
ment may  be  applied  for  "from  which  no 
"  appeal  shall  have  been  preferred  to  a  supe- 
"  rior  Court/'  Suppose  an  appeal  has  >been 
preferred  to  a  superior  Courts  the  Principal 
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Sudder  Ameen  would  have  no  power  to  en- 
quire whether  there  were  sufficient  grounds 
for  admitting  a  revic^  or  not.  If  a  Princi- 
pal Suddei^  Ameen  were  to  admit  a  review 
after  an  appeal  has  been  preferred,  his  subse- 
quent proceedings  would  fall  to  tne  ground : 
80  I  apprehend  his  subsequent  proceedings 
must  equally  fall  to  the  ground  if  he  were 
to  grant  a  review  upon  an  application  made 
after  the  expiration  of  90  days»  without 
showing  that  he  was  satis6ed  that  there 
were  sufficient  grounds  for  the  delay.  Not 
having  stated  that  he  was  satisfied  that 
there  was  just  and  reasonable  cause  for  the 
delay,  I  think  that,  according  to  a  fair  and 
reasonable  construction  of  Section  378,  his 
order  granting  the  review  was  without  juris- 
diction, and  consequently  cannot  be  final. 

If  sufficient  grounds  for  the  delay  in  pre- 
senting the  application  for  review  of  judg- 
ment had  appeared,  there  might  be  some 
reason  for  remanding  the  case  to  the  I^wer 
Court  to  enquire  into  those  grounds.  But 
in  this  case  it  is  not  necessary  to  do  SO4 
because  the  grounds  stated  by  the  applicant 
in  his  own  petition  do  not  appear  to  be  just 
or  reasonable. 

The  review  having  been  admitted  after 
the  expiration  of  9p  days,  without  any  just 
or  reasonable  cause  having  been  shown  to 
the  satisfaction  of  the  Court  for  not  having 
preferred  the  application  within  the  limit- 
ed period,  it  will  be  ordered  that  the  order 
admitting  the  review  and  the  subsequent 
proceedings  thereon  be  set  aside,  and  that 
the  decision  of  the  3rd  July  1862  will  stand 
good.  The  respondent  will  pay  the  costs 
of  this  appeal. 


The  i6ih  July  1867. 

Present: 

The  Hon'ble  W.  S.  Seton-Karr  and  A.  G. 
Macpherson,  Judges. 

Suit  for  Kttbooleut 

Cfse  No.  2665  of  1866  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  hy 
the  Judicial  Commissioner  of  Chota  Nag- 
pore^  dated  the  26th  July  rS66,  reversing 
a  decision  passed  by  the  Deputy  Commis- 
sioner of  Hazareebaughf  dated  the  28th 
April  rS66. 


Maharajah  Ramnath  Singh  Bahadoor 
(PlaintifF),  Appellant, 

versus 

Huro  Lall  Pandey  and  others  (Defendaotg), 

/Respondents. 

Baboos  Kishen  Kishore  Ghose  and  Jugoda- 
nund  Mookerjee  for  Appellant. 

Baboo  Gopeenath  Mookerjee  for 
Respondents. 

Until  the  rifi^ht  to  assess  has  been  properly  deter- 
mined, a  suit  for  a  Icubooleut  will  not  He  under  Adt  X. 
of  1859. 

Macpherson,  J. — This  is  a  suit  for  a  kub- 
ooleut,  and  to  fix  the  amount  of  rent  to  be 
paid  for  the  half  of  Mouzah  Soopaye.  The 
suit  is  instituted  under  Clause  i.  Section  23 
of  Aft  X.  of  1859, 

In  1863,  the  Civil  Court  decided  that  the 
plaintiff  had  no  right  to  eject  the  defend- 
ants from  this  half  village.  That  suit  was 
brought  to  recover  possession  of  the  whole 
mouzah.  As  to  one- half  of  the  mouzah,  the 
plaintiff  obtained  a  decree;  but,  as  to  the 
other  half  which  alone  is  the  subject  of  the 
present  suit,  the  plaintiff's  claim  was  dis- 
missed. It  is  unnecessary  to  refer  to  the 
proceedings  in  the  former  suit,  save  so  far 
as  they  relate  to  the  half  in  respect  of  which 
a  kubooleut  is  now  sought  for.  As  to  that 
half,  the  plaintiff  in  his  plaint  stated  that 
Sewram  Pandey,  through  whom  the  defend- 
ants make  their  title,  received  it  from  the 
ancestor  of  the  plaintiff  as  khyrat  on  condi- 
tion of  performing  poojah  ;  and  that,  on  Sew- 
ram Pandey's  death,  the  defendants  refused 
to  perform  Dame  poojah,  the  condition  hy 
which  their  tenure  was  held.  The  defend- 
ants pleaded  that  the  land  was  given  to 
Sewram  as  khyrat  Bishen  Preet,  rent-free, 
and  without  any  condition  annexed  ;  and 
they  denied  that  Sewram  in  his  life-time — 
his  death  had  taken  place  more  than  14  years 
previously — ever  performed  any  service  as 
alleged.  The  Court  held  that  the  half  mou- 
zah was  given  to  Sewram,  on  the  condition 
of  his  performing  the  poojah  alleged,  and 
also  that  Sewram  did,  in  fact,  perform  the  ser- 
vice so  long  as  he  lived.  But  the  Court  also 
held  that  "the  time  for  suing  for  the  half 
"  village  given  to  Sewram  Pandey  has  lapsed, 
'*  the  plaintiff  not  bringing  any  proof  that  the 
**  suit  has  been  brought  within  twelve  jrears 
'*  of  the  date  of  Sewram's  demise/'  and  the 
plaintiff  got  a  decree  for  possession  of  only 
the  other  half  of  the  moosah.    The  Conrt 
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added,  however,  "This  decree  will  not  debar 
*'tbe  plaintiif  from  the  right  of  assessing  the 
"half  village,"  which  is  the  subject  of  the 
present  suit. 

The  Court  of  first  instance  (presided  over 
by  the  same-officer  who  tried  the  former  suit) 
has  held  that  the  decree  in  the  former  suit, 
not  having  been  appealed  against,  declares 
and  is  conclusive  as  to  the  plaintiff's  right 
to  assess  rent  on  this  half  mouzah;  and  he 
has  given  the  plaintifE  a  decree  accordingly. 

On  appeal  the  Judicial  Commissioner  re- 
versed this  decision,  holding  that  the  right  to 
assess  rem  had  not  been  in  issue,  and  had 
not  been  decided  in  the  former  suit,  and  being 
of  opinion  that,  until  the  right  to  assess  had 
been  properly  determined,  a  suit  under  Act 
X.  for  a  kubooleut  will  not  lie. 

The  Judicial  Commissioner  is  right.  For, 
in  thi  first  place^  the  judgment  of  the  Civil 
Court  in  the  former  suit  does  not,  in  fact, 
contain  any  declaration  of  the  plaintiff's 
right  to  assess,  but,  on  the  contrary,  e.xpressly 
leaves  that  right  an  open  question;  and,  in 
the  second  place,  if  the  judgment  did,  in  fact, 
contain  any  such  declaration,  it  would  be  an 
extra-judicial  declaration,  and  in  no  way 
binding  on  the  parties  in  the  present  suit. 
The  question  of  the  liability  of  this  half 
iBOQzah  to  an  assessment  of  rent  upon  it  is 
open  and  undetermined  at  the  present 
moment ;  and  the '  Deputy  Commissioner 
seems  wholly  to  have  misapprehended  the 
natore  and  effect  of  his  own  decree  in  the 
civil  suit. 

Under  these  circumstances,  the  suit  for  a 
kubooleut  will  not  lie  {see  I.  Weekly  Reporter 
15;  III.  Weekly  Reporter  3  (Act  X.);  V. 
Weekly  Reporter  62  (Act  X.). 

The  appeal  is  dismissed  with  costs. 

Seton-Karr,  J. — In  this  case  the  plaintiff 
his  sued  the  defendant  under  Clause  1.,  Sec- 
tion 23  of  Act  X.  of  1859,  to  obtain  a  kuboo- 
Kot,  and  to  fix  the  rent  of  one-half  of  a 
iBoozah. 

The  ground  of  action  was  a  certain  civil 
HK  which  had  been  decided  between  the 
parties,  in  some,  measure  in  the  plaintiff's 
fevor.  in  April  1863. 

The  first  Court  has  decreed  the  present 
I'  chim. 

The  Judicial  Commissioner  has  reversed 
^  decision  on  the  ground,  apparently,  that 
<k  suit  is  not  cognizable  in  the  Revenue 
Covn  at  all,  «nd  that  the  civil  suit  of  1863 
tf^  it  DO  such  jurisdiction. 

voL  vm. 


The  appeal  before  us  really  turns  on  the 
point  of  the  rights  of  the  parties,  and  of  the 
precise  situation  in  whtch  they  were  left  by 
the  decision  of  the  nth  of  April  ^863  of  the' 
Deputy  Commissioner,  against  which  noi 
appeal  was  ever  preferred. 

In  that  suit  the  plaintiff,  now  special  appel*^ 
lant  before  us,  sued  for  possession  of  a  whole 
village  of  which  he  said  that  one-half  was 
held  by  the  defendant  on  a  lease  which  had 
expired,  and  the  other  was  held  on  the  tenure 
of  service,  which  took  the  shape  of  worship, 
to  be  performed  by  the  grantee  on  behalf  of 
the  plaintiff. 

The  defendant  made  no  contest  in  regard 
to  the  half  of  the  village  of  which  the  lease 
had  expired,  but  urged  that  the  other  half 
was  held,  not  on  any  service-tenure,  but  as 
khyraly  or  pure  charity. 

It  is  with  this  last  half  that  the  present  case 
is  concerned. 

•  The  Deputy  Commissioner  ruled,  in  the 
cuvil  suit  already  alluded  to,  that  the  plaintiff* 
could  not  got  actual  possession  of  this  half 
of  the  village,  inasmuch  as  he  had  not  sued 
within  12  years  from  the  date  of  the 
grantee's  demise,  but  the  Court  also  held 
that  the  plaintiff,  and  not  the  defendant,  had 
correctly  described  the  nature  of  the  tenure, 
and  that  the  village  had  been  given  as 
khyrait  but  coupled  with  the  condition  of 
performing  poojah. 

In   this   view    of    the    case,    the    Deputy 
Commissioner,  as  a  Civil  Court,  gave  plaintiff 
possession   of   the  one-half  of   the   village 
of  which  the  lease  had  expired,  and  refused, 
actual  possession  of  the  other  half,  adding, 
these  words :   **  This  decree  will  not,  how- 
ever, debar  the  plaintiff  from  the  right  of 
assessing  the  half  village  in  possession  of 
the    defendants    Nos.    i    to    5    for    rent." 
These  latter  expressions  seem  to  me  alto- 
gether extra-judicial,  and  to  form  no  part  of 
the  actual  judgment  or  decree  which  was 
half    in    favor    of,    and   half   against,    the 
plaintiff. 

The  points  really  decided  by  the  Deputy 
Commissioner  were,  firsty  that  the  tenure 
was  not  a  free  gift,  but  one  granted  for 
service  to  be  performed ;  and,  secondly ^  thtft 
the  plaintiff  could  not  get  actual  possession 
of  that  half  of  the  village. . 

In  this  state  of  things,  it  is  not  easy  to 
see  how  the  plaintiff,  by  the  decree  in  ques- 
tion, became  entitled  to  sue  the  defendant 
for  a  kubooleut  so  as  to  force  him  to  pay  a 
money-rent  for  the  half  of  the  village,  in. 
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place  of  that  service  which  the  Civil  Court 
found  that  the  plaintiff  was  entitled  to 
demand.  Baboo  KiShen  Kishore  contends 
that,  und^  the  form  of  the  action  now 
brought,  or  as  a  matter  of  general  right,  his 
client,  the  plaintiff,  is  entitled  to  raise  this 
question,  and  to  convert  the  service  into  a 
payment  in  money. 

No  cases  are  within  our  knowledge  which 
directly  support  any  such  contention. 

Baboo  Kishen  Kishore  for  the  special 
appellant  has  certainly  brought  to  our  notice 
the  cases  reported  at  page  18 12  of  the 
Sudder  Dewanny  decisions  for  1857,  and 
page  1609  of  the  decisions  for  1858.  But 
these  cases  do  not  appear  to  be  in  point. 
They  merely  rule  that,  when  the  services 
of  ghatwals  are  no  longer  required,  the 
zemindar  is  competent  to  resume  a  ghat- 
walee  tenure. 

In  the  case  before  us,  the  effect  of  the 
civil  suit  has  simply  been  to  leave  the  de- 
fendants in  possession  of  one-half  of  the 
village,  and  to  declare  that  the  plaintiff  fs 
barred  by  limitation  from  obtaining  posses- 
sion of  the  same.  The  decree  does  not 
settle  the  plaintiff's  right  to  demand  rent. 
It  merely  says  extra-judicially  that  he  shall 
not  be  debarred  from  assessing  rent,  and  we 
must  construe  this  to  mean  that  he  would 
not  be  debarred  from  any  such  right,  pro- 
vided it  already  existed.  As  no  authority 
has  been  shown  us  for  the  existence  of  any 
such  right  in  the  form  in  which  it  is  now 
put,  or  under  the  action  for  a  kubooleut  as 
brought  by  the  plaintiff,  and  as  we  see 
nothing  to  lead  us  to  think  that  the  Judicial 
Commissioner's  decision  dismissing  the  suit 
as  brought  is  wrong  in  law,  I  would  dismiss 
the  appeal  with  costs. 


The  i6th  July  1867. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  C.  P. 
Hobhouse,  Judges, 

Sale  of  rights  in  mehal— Rights  of  purchaser— 
^  Dedonitory  decree. 

Cases  Nos.  3194  and  3197  of  1866. 

Special  Appeals  from  a  decision  passed  by 
Mr.  F.  y.  Cockhurn,  Judge  of  Sylhet, 
dated  the  28th  September  1866,  reversing 
a  decision  passed  by  Baboo  Ram  Coomar 


Paul  Chowdhryf  Officiating  Sudder  Moon- 
siff  of  that  District,  dated  the  2nd  June 
1866. 

Newaz  Mahomed  and  others  (Plaintiffs), 

Appellants^ 

versus 

Bhagoo  Shikdar  and  others  (Defendants), 

Respondents. 

Baboo  Bama  Churn  Banerjee  for  Appellants. 

Baboo  Nursingh  Chunder  Mitter  for 
Respondents. 

A  person  claiming  as  purchaser  of  the  rights  of 
another  with  whom  a  mehal  was  settled,  and  as  entitkd 
to  have  those  rights  confirmed,  and  to  sue  any  person 
who  set  up  a  title  which  threatened  to  disturb  his 
I  possession,  is  entitled  to  a  declaratory  decree,  and  to 
'  be  registered  in  the  Collector's  books  as  the  rightful 
owner. 

Jackson,  J, — The  special  appellant's 
pleader  in  these  two  cases  has  shown,  and  the 
vakeel  for  the  special  respondent  admits 
(which  does  him  much  credit),  that  in  this 
case  the  Judge  has  entirely  miscarried.  He 
has  given  one  decision  in  both  cases  upon 
grounds  which,  in  the  case  of  No.  3184, 
being  the  case  in  which  Newaz  Mahomed 
and  others  were  plaintiffs,  are  wholly  insuffi- 
cient, and  which  in  the  other  case  are  entirely 
inapplicable,  snd  which,  in  fact,  would  go  to 
support  a  decision  the  other  way. 

It  appears  that  the  suit  relates  to  a 
mehal  which  is  registered  in  the  Collector's 
office  of  Sylhet  as  No.  141 5.  Newaz  Ma- 
homed and  others  alleged  that  they  had  pur- 
chased, on  the  2nd  September  1863,  the 
rights  of  Gunga  Pershad  in  that  mehal, 
the  conveyance  having  been  made  under 
the  direction  of  Gunga  Pershad  by  a  person 
named  Appa  Ram,  who  was  benamee  holder 
for  him.  It  was  also  alleged  that,  upon  the 
proceedings  in  execution  of  a  decree  at  the 
suit  of  Kisto  Mohun  Surmah,  the  rights  of 
Gunga  Pershad  having  been  put  up  for  sale, 
the  plaintiff  again  purchased  those  rights. 
But  Bhagoo  Shikdar  and  others,  who  are 
the  defendants  in  this  suit,  and  plaintiffs  in 
a  suit  of  their  own,  alleging  a  purchase 
from  Appa  Ram  above  mentioned,  made 
application  to  the  Collector  to  register  their 
names  as  the  owners  of  this  mehal,  which 
application  the  Collector  complied  with  in 
June  1865.  Thereupon  Mahomed  Newaz 
sued  to  have  that  registration  set  aside  as 
affecting  his  quiet  possession  of  the  talook, 
while  Bhagoo  Shikdar,  on  \hi  other  hand, 
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sued  to  set  aside  the  alleged  conveyance  of 
Nawaz  Mahomed.  Upon  Newaz  Mahomed's 
snit,  a  decree  was  given  for  the  plaintiff 
by  the  Court  of  first  instance.  The  Judge 
set  aside  that  decree  upon  the  ground  that 
the  suit  would  not  lie.  He  says  that  the 
Collector  is  at  liberty  to  settle  with  whom 
he  pleases ;  that  the  plaintiff,  if  he  has  been 
injured  by  any  body,  may  sue.  (He  does 
not  say  in  what  form  or  for  what  he  n  ay 
sue  the  person  by  whom  he  has  been  wrong- 
ed.) He,  therefore,  upon  that  ground^  sets 
asde  the  MoonsifiE's  decree  in  Newaz  Ma- 
homed's case ;  while  in  the  case  of  Bhagoo 

Shikdar,  which  the  Moons  iff  dismissed,  the 
Jodge,  upon  the  grounds  already  stated,  re- 
ined the  Moonsiff's  decision,  and  decreed 
the  appeal. 

Now,  it  appears  to  me  that,  whether  or 
not  the  Judge  was  right  in  thinking  that 
Newaz  Mahomed's  case  was  fit  to  be  dis- 
missed, on  the  ground  that  he  had  no  cause 
of  action,  and  could  not  sue,  these  grounds 
would  not  suffice  for  setting  aside  the  decree 
of  the  Moonsiff  in  the  other  suit.  The 
judge,  however,  appears  to  be  in  error  in 
thinking  that  the  Collector  was  at  liberty 
to  settle  with  whom  he  pleased.  The  ori- 
ginal person  with  whom  this  mehal  was 
•rtiled  had  acquired  rights  which  were 
cipable  of  being  sold.  Plaintiff  claimed 
that  he  had  acquired  those  rights  by  pur- 
chase, and  that  he  was  entitled  to  have 
those  rights  confirmed,  and  to  sue  any  per- 
«on  who  set  up  a  title  which  threatened  to 
feurb  his  possession.  He  was  entitled,  at 
feast,  to  a  declaratory  decree ;  and,  as  far  as  I 
can  see,  he  was  entitled  to  have  it  registered 
fa  the  books  of  the  Collector  that  he,  and 
W«  the  intruder,  was  the  rightful  owner. 

I  think,  therefore,  that  both  cases  must  be 
'onanded  in  order  that  they  may  receive 
•ttentive  consideration  from  the  Judge,  and 
*>t  a  proper  decision  may  be  passed  in 
<ich  case. 

Hohhouse^y, — I  concur. 


The  16th  July  1867. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and 
C.  P.  Hobhouse,  Judges, 

Onus  probandi--Suit  for  possession  bj 

landlord. 

Case  No.  6  of  1867. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  A  meen  of  West  Burdwan, 
dated  the  4th  October  1866,  affirming  a 
decision  passed  by  the  Moonsiff  0/  Radha- 
^^gg^r,  dated  the  gth  July  1866, 

Gudadhur  Banerjee  (Plaintiff),  Appellant, 

versus 

Kanye  Dekhooria  and  others  (Defendants), 

Respondents, 

Baboo  Bungs\ee  Dhur  Sein  for  Appellant. 
No  one  for  Respondents. 

When  a  landlord  sues  for  possession  of  land  within 
his  estate,  theonujis  on  him  to  prove  that  he  is  entitled 
to  that  possession. 

Jackson,  J,— I  THINK  the  special  appeal 
is  groundless. 

The  appellant  urges  that  the  onus  has 
been  wrongly  thrown  upon  him,  though  he 
was  plaintiff.  He  says  so,  because  in  his 
opinion  he,  being  the  landlord  suing  for  pos- 
session of  the  land  within  his  estate,  is  pri-- 
md  facie  entitled  to  recover ;  and  it  lies  on 
the  defendant  to  prove  his  right  to  withhold 
the  lands.  It  appears  to  me  that  the  land- 
lord is  entitled  to  no  such  privilege.  The 
landlord  was  primd  facie  entitled  probably 
to  recover  his  rent ;  he  is  not  primd  focit 
entitled  to  get  possession  of  the  land,  unRss 
he  proves  that  he  is  entitled  to  that  pos- 
session. 

I  think  the  special  appeal  must  be  dis- 
missed. 

Hobhouse,  /.—I  concur. 
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The  1 6th  July  1867. 

Prhent : 

0 

The  Hon'ble  L.  S.  Jackson  and  C.  P. 
Hobhouse,  Judges, 

Section  153,  Act  X.  of  z859~Construction  (of 
words  **  otherwise  vary"). 

Case  No.  7  of  1867  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  Mr, 
W.  T.  Macdonell,  Judge  of  Nuddea,  dat- 
ed the  jrd  October  1866,  affirming  a  deci- 
sion passed  by  Baboo  Hobima  Chunder 
Paul,  Deputy  Collector  of  that  District, 
dated  the  2^th  November  iS6j, 

Anund  Chunder  Deghee  (Defendant), 

Appellant,  • 

versus 

Nubo  Coomar  Chatterjee  (Plaintiff), 
Respondent, ' 

Baboos  Hem  Chunder  Banerjee  and  Khettur 
Mohun  Mookerjee  for  Appellant. 

Baboos  Mohendro  Lai  Shome  and  Bhugo- 
butty  Churn  Ghose  for  Respondent. 

The  words  "  otherwise  vary  "  in  Section  153,  Act  X.  of 
1859,  ^^^  meant  to  include  abatement  claimable  by  the 
ryot;  and  this  reservation  is  made  in  respect  of  ques- 
tions of  right  to  vary  the  rent  whether  raised  by  the 
landlord  or  by  the  tenant. 

Jackson,  J, — This  case  has  been  argued 
with  much  tairness  by  Baboo  Hem  Chunder 
Banerjee.  But  it  appears  to  me  that  the 
decision  of  the  Ziliah  judge  is  right. 

Plaintiff  sued  for  a  certain  amount  of  rent 
alleged  to  be  due  from  the  defendant,  which 
iSioant  plaintiff  stated  he  iound  entered  in  his 
lowazima  papers  of  the  mouzah  in  which 
the  defendant  held.  The  evidence  was  to 
the  effect  that,  the  plaintiff  beiii^  a  new 
landlord,  the  ryots  had  been  called  together, 
and  had  agreed  to  a  general  increase  of  the 
rents  which  it  appears  was  to  the  extent 
of  two  annas  per  beegah.     It  seems  to  have 


been  found  that  the  defendant,  like  the  other 
ryots,  had  agreed  to  this  increase  ;  and  that, 
in  consequence  of  such  agreement,  the  rent 
demandable  from  him  was  19  instead  of 
17  rupees.  Upon  this  finding,  the  Deput)' 
Collector  gave  the  plaintiff  a  decree  for  the 
rent  sued  for  ;  and,  on  the  appeal  of  the 
defendant  before  the  Judge,  objection  was 
raised  by  the  zemindar  (who  is  respondent) 
that  the  Judge  had  no  jurisdiction  to  try 
the  appeal.  The  objection  was  allowed  by 
the  Judge,  and  the  question  is  whether  the 
Judge  was  right  or  no.  It  is  contended 
that,  in  the  suit  before  the  Deputy  Collector, 
there  was  decided  a  question  of  **  varying,'* 
by  which  Baboo  Hem  Chunder  Banerjee 
now  states  that  he  means  a  question  of 
'*  right  to  vary"  the  rent  of  the  ryot  The 
*f  words  of  Section  153  of  Act  X.  of 
1859  are  these  :  '*  Unless  in  any  such 
"  suit  a  question  of  right  to  enhance 
•*  or  otherwise  vary  the  rent  of  a  ryot  or 
''  tenant,  or  any  question  relating  to  a  title 
''  to  land  or  to  some  interest  in  land  as 
"  between  parties  having  conflicting  claims 
"  thereto,  has  been  determined  by  the 
"  judgment."  It  appears  to  me  that  the 
words  "  otherwise  vary"  are  meant  to 
include  that  which  is  the  converse  of  en- 
hancement, namely,  abatement  which  is 
claimable  by  the  ryot,  and  that  this  reserva- 
tion is  made  in  respect  of  questions  of 
right  to  vary  the  rent  whether  raised  by  the 
landlord  or  by  the  tenant.  I  think  that  the 
question  of  the  right  to  vary  the  rent  is 
a  question  whether  the  tenant  shall  be  called 
upon  to  pay,  or  the  landlord  to  accept, 
irrespective  of  his  own  will,  a  different  rate 
of  rent  from  that  which  has  been  formerly 
paid  by  agreement.  In  this  case  it  appears  to 
me  that  no  such  question  was  raised  or  de- 
termined. The  allegation  in  substance  was 
that  the  defendant  agreed  to  pay  the  rent 
claimed  ;  and,  in  the  opinion  of  the  Deputy 
Collector,  the  evidence  showed  that  he  had 
so  agreed.  This,  it  seems  to  me,  was  a 
question  of  fact,  and  not  a  question  of  any 
right,  and  consequently  I  think  the  appeal 
lay  to  the  Collector,  and  not  to  the  Judge. 
At  the  same  time,  it  appears  to  me  that 
the  appellant  ought  not  to  lose  his  remedy 
or  the  chances  of  a  possible  decision  in 
his  favor  by  the  proper  Appeal  Court.  It 
seems  to  me,  therefore,  that  this  appeal,  which 
was  instituted  in  the  Judge's  Court,  ought 
by  our  order  to  be  made  over  to  the 
Collector,  in  order  that  he  may  enquire 
into  it,  and  decide  the  points  at  issue. 

Hobhouse,  J, — I  conciu*. 
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Thei7tb  July  1867. 


Present: 


The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

PtrtxtioQ — Hindoo  Law— Places  of  worship  and 

sacrifice. 


Case  No.  396  of  1866. 

Regular  Appeal  from  a  decision  passed  by 
Mr.  L,  W.  Hutchinson y  Principal  Sudder 
Ameen  of  Dacca,  dated  the  jrd  August 
i866. 

Anund  Moyee  Chowdhrain  and  others 
(Defendants),  Appellants, 


versus 

Boykantnath  Roy  (Plaintiff),  Respondent. 

Bahoos  Onookool  Chunder  Mookerjee  and 
Chunder  Madhuh  Ghose  for  Appellants. 

Bahoos  Sreenath   Doss  and   Romesh   Chun- 
der Mitter  for  Respondent. 

t'nder  the  Hindoo  Law,  places  of  worship  and  sacri- 
&CC  arc  not  divisible.  The  parties  can  enjoy  their  turn 
of  irurehtp,  unless  they  can  agree  to  a  joint-worship ;  and 
ny  infringement  of  the  rig^ht  to  a  turn  in  the  worship 
can  be  redressed  by  a  suit. 

Kemp,  y. — ^This  is  an.  appeal  from  the 
decision  of  the  Principal  Sudder  Ameen  of 
I^acca,  Mr.  L.  W.  Hutchinson,  dated  3rd  of 
Angust  1866. 

The  plaintiffs,  Boykantnath  Roy  and  Nil- 
lunt  Roy,  were  two  uterine  brothers.  The 
latter  is  dead,  and  is  represented  in  this  suit 
by  his  widow,  Anund  Moyee  Chowdhrain, 
*bo  is  also  the  guardian  of  his  two  sons 
*ho  are  minors.  The  suit  was  for  posses- 
ion of  a  moiety  of  certain  joint  buildings, 
pucca  privies,  thatched  houses,  &c.  The 
prayer  was  that  the  out-houses  were  to  be 
polled  down,  and  the  materials  divided. 
The  buildings  reserved  were  two  pucca 
buildings  in  the  inside  and  outside  of  the 
premises.  The  tank  and  the  approaches 
^bcreto  to  b^  left  in  the  joint  occupation  of 


the  members  of  the  family.     Claim  laid  at 
Rupees  6,113-8. 

An  ikrar  between  the  parties  is  referred 
to,  dated  the  27th  Magh  1271  B.  ^. 

The  defendants  urge  that  a  division  can 
be  effected  without  pulling  down  or  destroy- 
ing any  of  the  premises  which  would  inter- 
fere with  the  due  performance  of  religious 
ceremonies,  as  well  as  destroy  the  symmetry 
of  the  premises,  and  put  the  parties  to  the 
greatest  inconvenience;  that  the  claim  in- 
cludes what  had  already  been  partitioned 
by  the  award  of  arbitrators  ;  that  the  suit  has 
been  brought  to  harass  the  defendants  to 
whom  the  plaintiff  is  indebted ;  lastly,  that 
the  claim  has  been  ver}'  much  under-valued. 

The  Principal  Sudder  Ameen  observes  that 
the  parties,  while  living  in  commensality, 
created  the  premises  on  a  homestead  with 
an  area  of  15  beegahs,  18  cottahs,  i  powah, 
in  the  village  of  Boisrussee ;  that  the  dwell- 
ing-house to  the  east,  and  half  of  the  dwell- 
ing-house to  the  south,  were  occupied  by 
the  husband  of  the  defendant,  and  the  dwell- 
ing-house to  the  west,  and  half  of  the  dwell- 
ing-house to  the  south,  were  occupied  by 
the  plaintiff;  that  the  remaining  buildings 
marked  Nos.  14,  15,  16,  17,  and  20  on  the 
map  were  held  in  common;  that,  after  the 
death  of  one  of  the  brothers,  viz.,  Nilkant 
Roy,  the  family  remained  in  joint  possession 
up  to  Magh  1 269  B.  S. ;  that  subsequently  an 
ikrar  was  executed  between  the  parties  on 
the  27th  Magh  1271,  whereby  it  was  agreed 
that  the  homestead  and  the  buildings  should 
be  equally  divided ;  that  the  suit  was 
brought  with  the  object  of  enforcing  a  di- 
vision, arbitrators  having  in  vain  attempted 
to  effect  an  amicable  adjustment. 

The  Principal  Sudder  Ameen  found  that 
the  suit  had  not  been  under-valued.  The 
institution- stamp  is  Rupees  250,  a  sum  ac- 
cording to  the  stamp-law  sufficient  to  cover 
a  claim  for  ten  thousand  rupees.  The  Prin- 
cipal Sudder  Ameen  estimates  the  value  of 
the  whole  of  the  premises  at  Rupees  20,ooo» 
the  plaintiff  suing  for  a  moiety  has,  therefore, 
not  defrauded  the  stamp-revenue. 

He  observes  that  it  is  not  denied  that, 
barring  the  three  dwelling-houses  anJ  wthe 
buildings  numbered  14,  15,  16,  17,  and  30, 
the  rest  of  the  houses  on  the  homestead  were 
divided  by  the  arbitrators,  but  that  it  was 
manifest  that  the  parties  themselves  had 
mutually  waived  their  title  as  awarded 
by  the  arbitrators,  inasmuch  as  they  had 
never  held    separate    possession    of   them; 
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that,  with  regard  to  the  partition  of  the 
three  dwelling-houses  and  the  buildings  Nos. 
I4i  i5i  ^6>  I7»  ^^^  *^»  ^'  rt^MsX  be  observed 
that,  when  the  zemindaree  was  divided 
between  tlfe  plaintiff  and  the  heirs  of  his 
brother  Nilkant  Roy,  the  homestead  and 
the  aforesaid  buildings,  including  a  tank  in 
the  homestead,  were  not  included  in  the  deed 
of  partition;  that  an  ikrar  was  executed 
between  the  parlies  agreeing  to  divide  their 
properties  at  a  future  period,  either  by 
arbitration  or  through  the  intervention  of 
the  Court.  Under  such  circumstances,  the 
Principal  Sudder  Ameen  was  of  opinion  that 
the  defendants  could  not  well  object  to 
the  partition  of  the  homestead ;  though,  in 
doing  so,  some  of  the  superstructures  or 
buildings  must  be  damaged  or  broken  down  ; 
but  the  Principal  Sudder  Ameen  adds  that, 
during  the  execution  of  the  decree,  the 
Court  will  see  that  nothing  shall  be  wan- 
tonly destroyed.  The  case  was  accordingly 
decreed  with  costs. 

In  appeal  the  defendants  urge,  /j/,  that 
the  Principal  Sudder  Ameen  is  wrong  in 
deciding  that  the  partition  is  to  be  made 
by  pulling  down  buildings. 

2nd. — ^That  the  buildings  Nos.  14,  15,  16, 
17,  and  20  are  not  divisible  according  to  the 
provisions  of  the  Hindoo  Law,  looking  to  the 
purposes  for  which  those  buildings  were 
created  and  hitherto  used  by  the  members  of 
the  family  in  common. 

jrd. — ^That  the  Principal  Sudder  Ameen 
ought  to  have  laid  down  more  clearly  the 
principles  upon  which  the  division  was  to 
be  effected. 

^M. — That  the  Principal  Sudder  Ameen. 
was  wrong  in  overlooking  altogether  the 
partial  division  made  between  the  parties 
by  arbitration.  That  division,  as  far  as  it 
was  not  shown  to  be  an  equitable  one,  ought 
to  have  been  taken  as  a  fair  and  reasonable 
basis. 

On  the  case  coming  on  for  a  hearing, 
we  were  gratified  to  find  that  the  respond- 
ents were  unwilling  that  there  should  be 
any  demolition  of  buildings  in  carrying 
out  the  division  to  which  both  parlies  are 
cljga^y  entitled.  To  persist  in  such  a 
course  would  be  evincing  spite,  and  not  a 
wish  for  an  equitable  adjustment  of  the  re- 
spective rights  of  the  parties. 

The  respondents  also  agree  that  the  tank 
and  the  approaches  thereto  for  the  male  and 
female  members  of  the  family  must  remain 
joint  and  undisturbed.  This  is  also  reasonable 


and     necessary    for    the    comfort   of    the 

family. 

The  real  contention  is  as  to  whether  the 
buildings  numbered  14,  15,  16,  17,  and  20, 
are  to  be  divided  by  a  wall  into  equal  por- 
tions as  contended  for  by  the  respondents, 
or  to  remain  as  hitherto  joint,  as  contended 
for  by  the  appellants.  These  buildings  are 
used  for  the  purposes  of  worship  and  sat- 
rifice  in  which  it  is  to  be  assumed  and 
hoped  that  the  parties  have  a  common  feel- 
ing. To  divide  them  would  be  to  render 
them  utterly  unsuited  for  the  purposes  and 
objects  for  which  they  were  originally 
built  by  the  two  brothers  when  they  lived 
in  unanimity.  Such  buildings,  when  a  but- 
warah  is  made  by  a  Collector  under  the 
provisions  of  Regulation  XIX.  of  1814, 
are  always  left  joint,  and  we  see  no  reason 
why  they  should  not  be  left  so  in  this  case. 
Under  the  Hindoo  Law,  places  of  worship 
and  sacrifice  are  not  divisible.  The  parties 
can  enjoy  their  turn  of  worship  unless  they 
can  agree  to  a  joint  worship;  and  any  in- 
fringement of  the  right  to  a  turn  in  the  wor- 
ship can  be  redressed  by  a  suit.  We  cannot 
permit  the  object  for  which  they  were  erected 
to  be  neutralized  by  dividing  them.  The 
pucca  dwelling-houses  have  been  fortunately 
so  constructed,  probably  with  an  eye  to  the 
contingency  of  the  family  not  remaining 
on  good  terms,  that  they  can  be  divided  simply 
by  running  a  wall  where  we  have  marked  a 
line  with  the  letter  A  on  the  map,  and  this 
must  be  done,  if  applied  for,  in  execution  by 
the  Local  Court.  This  division  the  parties 
appeared  to  agree  to. 

The  outlying  homestead,  exclusive  of  that 
Qccupied  by  the  dwelling-houses  and  the 
buildings  Nos.  14,  15,  16,  17,  and  30,  must 
be  measured,  and,  if  the  plaintiffs  are  found  to 
be  in  possession  of  a  larger  area  than  the 
defendants,  the  former  must  pay  a  compen- 
sation to  the  latter  for  the  same  at  a  valuation 
to  be  fixed  by  the  Lower  Court  also  in  execu- 
tion if  possible;  this  part  of  the  enquiry 
ought  to  be  referred  to  arbitration,  but  if 
the  parties  will  not  agree  ^o  arbitration,  the 
Court  must  fix  the  rate  of  compensation  to 
be  paid,  if  any.  The  out-houses  to  stand, 
and  on  no  account  to  be  pulled  down. 
They  appear  to  have  been  already  divided 
by  the  arbitrators.  The  proposition  of  tb« 
plaintiff,  respondent,  that  any  excess  land 
of  the  homestead  found  in  the  occupation 
of  the  defendant  should  be  made  up  to  them, 
not  by  a  money  compensation,  but  by  award 
of  an  equivalent  in  land  withki  the  line  ol 
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bouDdary  of  the  plaintiffs,  would  inevitably 
lead  to  future  disputes  and  litigation,  would 
probably  be  used  by  the  plaintiff  as  a  means 
of  annoyance  to  the  defendants,  and  cannot 
be  entertained  by  a  Court  of  Equity.  The 
sadder  durwaja  and  the  courtyard  which 
leads  to  the  buildings  appropriated  for  wor- 
ship to  remain  in  common ;  to  divide  either 
would  be  to  destroy  the  main  approach  to  the 
premises,  and  be  obviously  inequitable.  The 
decree  of  the  Principal  Sudder  Ameen  is 
modified  to  the  above  extent.  Each  party 
to  pay  their  own  costs  of  the  suit  and  of  this 
appeal. 


The  17th  July  1867. 
Present: 

The  Hon'ble  L.  S.  Jackson  and  C.  P.  Hob- 
house,  Judges. 

Execution — Representative. 

Case  No.  271  of  1867. 

MisuUaneous  Appeal  from  an  order  passed 
h  ike  Judge  0/  Midnaporey  dated  the  26th 
February  tSSj^  affirming  an  order  passed 
hyihe  Principal  Sudder  Ameen  of  that  Dis- 
ificty  dated  the  8th  January  186 j, 

Rajah  Roodro  Narain  Roy  (Judgment-debtor), 

Appellant, 

versus 

Nittyanund  Doss  (Decree-holder), 
Respondent. 

Baboo  Onookool  Chunder  Mookerjee 
*  for  Appellant. 


Baboo  Doorga  Doss  Dull  for 
Respondent. 

Exposition  of  the  procedure  to  be  observed  for  the 
execution  of  a  decree  against  the  leg-al  representative 
of  a  deceased  person. 

Jackson,  J, — It  appears  to  me  that  there 
has  been  an  error  in  the  investigation  of  thfs 
case  by  the  Court  of  first  instance,  which  the 
Lower  Appellate  Court  ought  to  have  cor- 
rected. 

This  was  a  decree  against  Ranee  Moyna 
Koomaree,  the  petitioner  being  the  son  of 
that  Ranee.  After  several  proceedings  in 
execution  of  that  decree,  the  Ranee  having 
died,  this  petitioner  was  brought  on  and 
substituted  as  her  heir  and  representative. 
The  Court  was  proceeding  to  sell  some  pro- 
perly of  his  when  he  objected.  The  Court 
(the  Sudder  Ameen)  threw  out  his  objection 
as  far  as  I  can  understand  upon  this  sort  of 
reasoning.  Moyna  Koomaree  was  the  widow 
of  a  Rajah  ;  that  Rajah  had  property;  conse- 
quently Moyna  Koomaree  must  have  had  pro- 
perty; that  property  must  have  devolved 
presumably  upon  the  petitioner ;  and,  as  he 
does  not  prove  that  he  inherited  no  property 
from  his  mother,  he  is  liable.  Now,  it  is 
clear  that  the  only  way  in  which  this  peti- 
tioner could  be  made  liable  to  satisfy  this 
decree  was  in  the  manner  stated  in  the  210th 
Section  of  the  Civil  Procedure  Code.  Ap- 
plication under  that  Section  may  be  made 
to  execute  against  the  legal  representative 
of  the  estate  of  a  person  dying  before  execu- 
tion is  fully  had.  And,  if  the  Court  order 
is  to  be  executed  against  the  legal  represen- 
tative, it  is  to  be  executed  (Section  aij  di- 
rects) in  the  manner  provided  in  Section  203 
for  the  execution  of  a  decree  for  money  to 
be  paid  out  of  the  property  of  a  deceased 
person.  Section  203  then  provides  that,  if 
the  decree  be  against  a  party  as  representa- 
)  tive  of  a  deceased  person,  or  in  like  manner 
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if  the  Court  order  execution  of  a  decree 
against  a  parly  as  the  representative  of  the 
deceased  defendant,  then  it  may  be  executed 
by  the  attachment  and  sale  of  property  of 
the  deceased  person,  or  if  no  such  property 
can  be  found,  and  the  defendant  fail  to  satisfy 
the  Court  that  he  has  duly  applied  such  pro- 
perty of  the  deceased  as  shall  be  proved  to 
have  come  into  his  possession,  then  the  de- 
cree may  be  executed  against  the  defendant 
to  the  extent  of  the  property  not  duly  applied 
by  him  in  the  same  manner  as  if  the  decree 
had  been  against  the  defendant  personally. 

Therefore,  supposing  in  the  firnt  place  the 
Court  to  have  issued  notice,  which  it  is  re- 
quired to  do  under  Section  216  to  the  Rajah, 
calling  upon  him  to  show  cause  why  the 

decree  should  not  be  executed  against  him 

• 

as  representative  of  his  deceased  mother, 
and  supposing  the  Court  to  have  ordered 
that  it  should  be  so  executed,  it  would  then 
be  for  the  decree-holder  in  the  first  place  to 
make  search  for  property  of  the  deceased ;  and, 
if  no  such  property  could  be  found,  then  to 
prove  that  some  property  of  the  deceased 
had  come  into  this  petitioner's  possession. 
If  that  were  proved,  it  would  lie  upon  him  to 
show  that  he  had  applied  the  property  to 
the  payment  of  his  mother's  debts,  and,  upon 
his  failing  to  prove  that,  he  would  be  liable 
to  the  extent  of  such  property.  In  this  case 
the  Court  appears  to  have  gone  far  beyond 
that,  because,  without  taking  proof  from  the 
decree-holder  as  to  any  property  of  the  de- 
ceased lady,  he  assumes  that  the  petitioner 
has  received  such  property,  and  then,  without 
enquiring  what  the  extent  of  the  property 
was,  he  proceeds  to  sell  the  ancestral  pro- 
pett^Lof  the  petitioner  as  if  he  had  been  the 
original  debtor.  Then  it  seems  that,  in  this 
vacancy  of  proof  upon  the  subject,  the  decree- 
holder  thought  fit  to  name  the  petitioner 
as  a  witness.  It  does  not  appear  what 
he  was  to  prove ;  and,  because  the  Rajah  did 
not  appear,  judgment  was  given  against  him 


under  Section  170.  It  appears  to  me  that 
that  was  a  harsh  and  extreme  measure.  If 
it  were  shown  that  some  matter  which  the 
decree-holder  had  to  prove  could  be  proved 
alone  by  the  evidence  of  this  Rajah,  and 
that  he  refused  to  appear,  there  might  be 
some  ground.  But  even  then  the  utmost 
that  the  Court  could  do  would  be  to  make 
the  Rajah  responsible  to  the  extent  of  his 
mother's  property  which  had  come  into  his 
hands. 

I  think,  therefore,  that  the  decisions  of 
both  the  Courts  below  must  be  set  aside,  and 
that  the  proceedings  should  be  sent  back  to 
the  Sudder  Ameen,  in  order  that  he  may 
make  such  enquiry  as  the  decree-holder  may 
enable  him  to  do,  and  make  an  order  declar- 
ing the  Rajah  petitioner  liable  to  the  extent 
only  of  the  property  which  has  come  into 
his  hands. 

The  petitioner  is  entitled  to  the  costs  of 
the  appeal. 

Hobhouse,  J. — ^I  concur  with  my  learned 
colleague. 

I  think  that  the  proper  course  to  have  been 
adopted  in  this  case  was  this.  The  Court 
should  have  called  upon  the  decree-holder  to 
prove  what  property  of  the  judgment-debtor 
had  come  into  the  possession  of  the  represent- 
ative or  rather  of  the  son  of  that  judgment- 
debtor;  and  then,  having  ascertained  from 
proof  which  was  to  be  given  by  the  decree- 
holder  what  property  of  this  description  bad 
come  into  the  possession  of  this  person,  the 
Court  shoiild  then  have  seen  whether  or  not 
that  property  had  been  duly  applied ;  and,  if 
it  had  not,  whether  there  was  any  remainder 
of  that  property  that  could  be  made  liable. 

In  this  particular  instance,  the  Court  dis- ' 
tinctly  went  against  that  way  of  proceeding. 

It  stated  that  the  decree-holder  had  not 
adduced  any  evidence  to  show  that  the  pro- 
party  of  the  judgment-debtor  had  been  in- 
herited by  the  petitioner,  and  then  because 
the  petitioner  had  not  shown  that  he  did 
not  inherit  the  properties  of  the  judgment- 
debtor,  and  because  he  would  not  come 
apparently  to  depose  to  that  particular  point, 
he  was  then,  under  Section  170  of  the  Civil 
Procedure  Code,  held  liable,  for,  I  hardly 
know  what — it  seems  to  me  for  some  par- 
ticular fault  which  he  had  never  committed. 

I  agree,  therefore,  with  my  brother  Jackson 
that  the  proceedings  must  be  returned  to 
the  Court  below  for  the  paipose  he  bs^^ 
mentioned. 

h 
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The  17th  July  1867. 

Preseni  : 

Tbe  Hon'ble  L.  S.  Jackson  and 
C.  P.  Hobhouse,  Judges, 

Section  ix,  Act  XXIIL  of  x86x— Right 
of  appeal- (by  purchaser  of  decree). 


Case  No.  250  of  1867. 

Miscellaneous  Appeal  from  an  order  passed 
hy  ike  Judge  of  Purneahy  dated  the  2^th 
February  iS6y,  reversing  an  order  passed 
hy  the  Principal  Sudder  Ameen  of  that 
District,  dated  the  toth  July  1866. 

Haro  Loll  Doss  (JadgmenUdebtor), 
Appellant, 

Soojawut  All  (Decree-holder),  Respondent, 


Baboo  Khetter  Mohun  Mookerjee 
for  Appellant. 

Mr,  R,  E,  Twidale  for  Respondent. 

Tbevonk  "party  to  a  suit"  in  Section  1  f ,  Aa  XXIII. 
of  1861,  include  the  heirs,  assignee  and  representatives 
•Ciudi  party,  and  consequently  s^ve  the  purchaser  of  a 
decree  all  the  rights  of  appeal,  &c  ,  which  his  vendor 

Jackson^  J. — The  contention  of  the  judg- 
nent-deblor  in  this  appeal  is  that  the  appel- 
hat  below,  who  is  purchaser  of  the  decree, 
W  no  right  of  appeal,  because  he  is  not  a 
Ptttj  to  tbe  suit  within  the  terms  of 
Section  11,  Ad  XXIII.  of  1861. 

h  appears  to  me  that  to  say  that  a  person 
vbo  has  taken  a  decree  by  assignment,  a 
Iniisaetion  which  is  distinctly  recognized 
ttd  authorized  by  Section  208  of  the  Civil 
Aocedure  Code,  is  not  a  party  to  the 
nit,  and  has  not  all  the  rights  of  appeal, 
>id  otherwise  that  his  vendor  had,  is  an 
Asud  contention. 


I 


I  have  not  the  least  doubt  that  the  words 
"piftj  to  the  suit"  include  the  heirs, 
llgiKUj  and  representatives  of  such  party. 
Tkia  ground,  therefore,  it  appears  to  me,  is 
vhoOjr  nntenkble. 

Vol  VIII. 


Then,  on  the  question  whether  the  decree 
had  been  kept  alive  by  sufficient  proceed- 
ings, it  appears  to  me*  that,  upon  looking  to 
the  whole  facts,  after  the*  judgment 
having  passed  there  had  been  proceedings 
taken,  and  that  no  objection  to  the  bond  fide 
of  those  proceedings  were  preferred  at  tbe 
right  time  by  the  judgment- debtor  ;  consc* 
quently  the  creditor  cannot  now  be  bar- 
red. 

« 

The  special  appeal,  therefore,  will  be 
dismissed  with  costs. 

Hobhouset  J,  —  I  concur  on  both  points. 


The  17th  July  1867. 
Present : 

The  Hon'ble  L.  S.  Jackson  and 
C.  P.  Hobhouse,  Judges, 


Section  3,  Act  XL.  of  x8s8— Certificate* 
Representatiye  of  Minor. 


Case  No.  834  of  1866. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Principcll  Sudder  Ameen  of  24'Per'^ 
gunnahs,  dated  the  24th  August  1S66. 

Sreemunt  Koondoo  and,  after  him, 
Bhujohuree  Puramanick,  Appellant, 

versus 

Sharoda  Soonduree  Dossee,  Respondent, 

Baboo  Poorno  Chunder  Shome 
for  Appellant. 

Mr,  R,  T.  Allan  for  Respondent. 

A  person  who  does  not  hold  a  certificate  und«»^^ 
XL.  of  1858  is  not  deharredby  Section  3  from  represent- 
ing' a  minor  as  plaintiff  or  defendant  in  a  suit ;  but  tbe 
Court  has  the  fullest  discretion,  when  the  property  is  of 
small  value,  or  for  any  other  sufficient  cause,  to  dis* 
pense  with  the  production  of  a  certificate. 

Jackson,  J, — ^The  proceedings  in  this  case 
are  not  fully  before  us.  The  circumstances 
appear  to  be  these. 


193 


Civil 


TttK  WHISKLY   id£H)RTj£R. 


Rulings, 


[Vol.  vrtL 


The  suit  was  brought  on  account  of  a 
debt  contrafted  by  ^Sham  Chunder  Paul 
against  his  widow  and  representative  Sharoda 
Soondiiree  •Dossee ;  the  decree  was  given 
against  her,  and  the  decree-holder  proceeded 
to  execute.  In  the  meantime,  Sharoda 
Soonduree  had  adopted  a  son*  On  certain 
immoveable  property  belonging  to  the  said 
Sham  Chunder  being  attached  and  put  up 
for  sale,  Sreemunt  Koondoo,  who,  it  appears, 
was  the  natural .  father  of  the  minor  lately 
adopted,  came  into  the  Principal  Sudder 
Ameen's  Court,  and,  in  the  character  of  next 
friend  or  guardian  of  the  minor,  objected  to 
the  sale.  The  objection  proceeded  on  the 
ground  that  proper  proclamation  of  the  sale 
had  not  been  made  in  consequence  of  which 
the  property  had  been  sold  very  much  below 
its  value,  thereby  prejudicing  the  minor. 

The  Principal  Sudder  Ameen  was  of 
opinion  that  Sreemunt  Koondoo,  not  hold- 
ing a  certificate  under  Ad  XL.  of  1858, 
was  debarred  by  the  3rd  Section  of  that 
Aft  from  representing  the  minor.  The 
Section  provides  that  "every  person  who 
''shall  claim  a  right  to  have  charge  of  pro- 
"  perty  in  trust  for  a  minor  under  a  will  or 
"deed,  or  by  reason  of  nearness  of  kin,  or 
"otherwise,  may  apply  to  the  Civil  Court 
"for  a  certificate  of  administration,  and 
"no  person  shall  be  entitled  to  institute 
"or  defend  any  suit  connected  with  the 
"  estate  of  which  he  claims  the  charge  until 
"he  shall  have  obtained  such  certificate. 
"  Provided  that,  when  the  property  is  of  small 
"  value,  or  for  any  other  sufficient  reason^ 
**any  Court  having  jurisdiction  may  allow 
"any  relative  of  a  minor  to  institute  or 
"defend  a  suit  on  his  behalf,  although  a 
"certificate  of  administration  has  not  been 
"granted  to  such  relative."  Now,  it  is 
by  no  means  certain  that  the  word  "suit" 
employed  in  that  Section  includes  all  pro- 
ceedings of  a  miscellaneous  character.  But 
whether  the  word  has  that  signification  or 
not,  it  is  quite  clear  that  the  Court  is  not 
bound  to  exclude  persons  claiming  to  re- 
present a  minor,  whether  in  a  suit  or  other- 
wise, from  acting  in  his  behalf,  because  the 
Court  has  the  fullest  discretion  when  the 
pGip^ty  is  of  "small  value"  or  "for  any 
other  sufficient  cause"  to  dispense  with  the 
production  of  a  certificate.  Now,  in  the 
present  case,  it  was  represented  that  im- 
moveable property  belonging  to  this  minor, 
property  worth  one  lakh  of  rupees,  had  been 
put  up  to  auction,  and,  in  consequence  of  an 
irregularity  in  the  proclamation,  had^  been 
sold  for  0,001  rupees,  and  also  it  appeared 


that  the  purchaser  was  the  decree-holder 
himself.  It  was  further  shown  that  the 
person  who  made  application  to  the  Court 
in  behalf  of  the  minor  had  been  permitted 
by  this  Court  (the  High  Court  in  its  ori- 
ginal jurisdiction)  to  maintain  a  suit  on  his 
behalf.  Surely  there  were  very  sufficient,  and 
more  than  sufficient,  causes  to  induce  the 
Court  to  allow  that  person  to  appear  and  defend 
the  interests  of  the  minor  in  such  a  case. 
It  was  a  matter  which  admitted  of  no  delay, 
because  the  sale  had  taken  place,  and  the 
purchaser,  no  doubt,  would  require  an  im- 
mediate confirmation  of  the  sale.  We  are 
told  that  the  sale  has  been  since  confirmed, 
and  the  purchaser  has  actually  taken  pos- 
session. His  vakeel  urges  that,  if  the  minor's 
interests  have  been  affected,  he  will  be  at 
liberty  to  bring  a  suit,  that  is  to  say,  he 
refers  him  to  a  civil  suit — to  appeals  ad 
infinitum — to  recover  possession  of  an  estate 
which  perhaps  ought  never  to  have  been 
taken. 

It  seems  to  me  very  doubtful  whether 
this  sale  ought  to  have  taken  place  at  all, 
because  the  suit  was  brought  against  Sharoda 
Soonduree  as  representative  of  her  deceased 
husband.  But  it  is  obvious  that,  as  soon  as 
she  adopted^ a  son,  she  ceased  to  be  her 
husband's  representative,  and  the  Court 
ought  to  have  stayed  proceedings  until,  on 
the  application  of  the  decree-holder,  the 
lawful  representative  of  the  judgment- 
debtor  had  been  made  a  party.  However 
that  might  be,  it  is  quite  clear  that  the  minor 
ought  to  have  been  heard  on  the  question 
of  confirming  the  sale. 

Since  the  Principal  Sudder  Ameen's  order 
refusing  to  hear  him,  Sreemunt  Koondoo,  who 
at  first  appealed  to  this  Court  against  that 
order,  has  made  a  petition  asking  to  be 
allowed  to  withdraw.  But,  upon  the  appli- 
cation of  Bhujohuree  Puramanick,  who  is 
the  father  of  Sharoda  Soonduree,  and  who 
appears  to  represent  the  minor,  this  Court 
allowed  that  person  to  argue  this  appeal, 
having  been  informed  that  the  High  Court 
in  original  jurisdiction  has  displaced  Sree« 
munt  from  the  guardianship,  and  appointed 
Bhujohuree  in  his  stead. 

It  appears  to  me  quite  manifest  in  the 
interests  of  justice  that  we  should  set 
aside  this  order  of  the  Principal  Sudder 
Ameen,  and  direct  him  to  hear  the  present 
appellant,  that  is,  Bhujohuree,  or  any  oihec 
person  who  may  be  duly  and  lawfiilly  ap- 
pointed to  represent  the  minor  upon  the 
question  of  confirming  the  sale. 
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I  think  that  the  appellant  is  entitled  to 
his  costs  in  this  appeal  without  reference  to 
the  issue,  whatever  it  may  be. 

Hobhouse,  y. — I  concur. 


The  17th  July  1867. 

Present : 

The  Hon'blc  L.  S.  Jackson  and 
C.  P.  Hobhouse,  Judges, 

Limitation^Ezecution. 
Case  No.  227  of  1867. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Rungpore,  dated  the  2nd 
February  i86y,  reversing  a  decision  passed 
by  the  Sudder  Ameen  of  that  District, 
dated  the  t^th  April  1866, 

Ameerun  Bibee  and  others  (Judgment- 
debtors),  Appellants, 

versus 

Shib  Pershad  Thakoor  (Decree-holder), 

Respondent. 

Baboo  Bhugohutty  Churn  Ghose  for 
Appellants. 

Baboo  Mohinee  Afohun  Roy  for 
Respondent. 

Where  a  plaintiff,  within  three  years  next  precedingc 
Ifae  apf»licatioa,  had  enforced  his  decree  by  getting^  pos- 
scssibn  of  the  land  decreed  to  him,  and  the  defendants 
did  not  specifically  allege  that  such  proceedings  w 
baodolcnt  or  collusive — Hsld  that  tne  Judge  had 
rse  but  to  allow  further  execution. 


were 
no 


Jackson,  J, — In  my  opinion,  the  special 
sq^pellant  has  made  out  no  case  for  our  inter- 
fering with  the  decision  of  the  Lower  Appel- 
late Court. 

The  application  to  execute  the  decree, 
which  IS  now  under  consideration,  was  made 
on  the  12th  September  1865.  There  had 
been  an  application  on  the  13th  September 
1864,  upon  which  the  Court  was  put  in 
motion,  and  the  plaintiff  recovered  possession 
of  the  land  which  had  been  decreed  to  him. 
The  circumstances  of  the  case  are  very 
si^^lar,  and  have  not  been  at  all  clearly 
explained  to  us.  The  decree,  it  seems,  was 
m^e  on  the  9th  May  1864  for  possession 
of  land  with  wassilat  and  costs.  Appa- 
rtmlr,    thert^ore.   the  decree    was    carried 


out  by  giving  possession  of  the  land  decreed 
19  years  after  its  date.  Still,  there  is  a 
reference  to  some  earlier  proceedings.  One 
is  alluded  to  by  the  Court,  a  proceeding  of 
the  loth  January  1S63.  WhJt  that  pro- 
ceeding was,  does  not  appear.  That  pro- 
ceeding itself  is  not  on  the  record.  But, 
considering  that  some  person  in  possession 
of  the  land  was  deprived  of  possession  in 
1865  under  the  operation  of  this  decree, 
it  seems  reasonable  to  infer  that,  by  some 
circumstance  or  other,  the  plaintiff  had 
escaped  the  consequence  of  the  law  of 
limitation,  and  that  he  was,  therefore,  for 
some  good  reason,  entitled  to  execute  his 
decree.  Consequently,  the  Judge  having 
before  him  this  obvious  fact  that,  within 
three  years  next  preceding  the  application, 
the  plaintiff  had  enforced  bis  deci:ee  by  get- 
ting possession  of  the  land,  and  the  defend- 
ants not  specifically  alleging  that  such  pro- 
ceedings were  fraudulent  or  collusively 
obtained,  it  appears  to  me  that  the  Judge 
had  no  course  but  to  order  further  execu- 
tion. 

This  case  appears  to  me  to  be  distinguish- 
able  from  that  to  which  the  special  appel- 
lant's vakeel  has  referred,  which  is  to  be 
found  at  page  91,  VI.  Weekly  Reporter, 
Miscellaneous  Rulings.  Jn  that  case  there 
was  a  specific  and  clear  allegation  of  fraud 
in  which  the  judgment-debtor  impeached 
the  proceedings  01  the  decree-holder.  The 
Court  observed  that  that  allegation  bad 
been  made — that  the  proceedings  in  question 
had  been  subject  of  contest,  and  were  then 
under  consideration  in  appeal^  and  it  held  that 
such  proceedings  could  not  be  looked  upon 
as  bond-fide  proceedings  .to  keep  the  decree 
in  force.  In  this  case  there  is  no  such 
allegation.  The  appellants  state  that  one 
of  them  was  a  female,  and  one  was  sick,  and 
consequently  that  they  did  not  know.  But 
they  do  not  flatly  state  that  the  notice  which 
is  alleged  to  have  been  served,  and  which  the 
Court  considers  to  have  been  served,  was  not 
really  served. 

I  think,  therefore,  that  we  cannot  inter- 
fere with  the  decision  of  the  Lower  Appel- 
late Court  on  the  question  of  limitation. 

1  observe  that  the  case  has  been  rcmaflfed 
to  the  Sudder  Ameen,  in  order  that  lie  may 
enquire  into  the  amouut  of  wassilat  due  to 
the  decree-holder.  It  will  be  necessary 
that  he  should  carefully  consider  the  pre- 
cise and  fair  liability  of  the  defendants  In 
this  case,  considering  the  extraordinary 
length  of  time  which,  for  some  reason  or 
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other,  has  been  allowed  to  elapse  before  the 
decree  was  carried  out,  and,  of  course,  he 
will  consider  who  \%  liable,  whether  the 
actual  defendant  or  the  third  person  who, 
somehow  or  other,  had  got  into  possession 
of  the  land,  taking  care,  however,  that  no 
liability  is  enforced  against  such  third  per- 
son, except  in  due  form  of  law. 

Hohhouse,  y. — I  concur. 


The  17th  July  1867. 
Present : 

The  Hon'ble  L.  S.  Jackson  and 
C.  P.  Hobhouse,  Judges. 

Section  2x7,  Act  VIIL  of  1859— Verificatioii. 

Case  No.  257  of  1867. 

Miscellaneous  Appeal  from  an  order  passed 
by  Mr.  H.  T.  Prinsep,  Officiating  Judge 
of  Moorshedabady  dated  the  22nd  march 

Sunt  Gopal  Chunder  (Judgmeitt-deblor), 

Appellant, 

versus 

Maharajah  Jugut  Indur  Bunwaree  Gobind 
(Decree-holder),  Respondent. 

Baboo  Umbika  Churn  Banerjee  for 
Appellant. 

Baboo  Jugodanund  Mookerjee  for 
Respondent. 

A  petition  under  Section  217,  Act  VIII.  of  1850,  is  not 
required  to  be  venned. 

Jackson,  J.—Thz  Judge  appears  to  have 
gone  wrong  in  this  matter.  He  deals  with 
the  petition  of  the  appellant  before  us  as 
if  be  were  a  person  whose  case  came  under 
Section  273  of  the  Code  of  Civil  Procedure. 
That  Procedure  applies  to  the  case  of  a  person 
arrested  by  warrant  under  execution  of  a 
doosc^  for  money,  who,  being  brought  before 
the  Court,  applies  for  bis  discharge  on  the 
ground  that  he  has  no  present  means  of 
paymg  the  debt.  The  application  in  such 
Ciiscs  requires  to  be  subscribed  and  verified 
by  the  applicant.  This,  however,  is  not  an 
application  of  that  kind.  This  is  a  case  of 
a  person  against  whom  it  is  sought  to  exe- 


cute the  decree,  he  being  a  representative 
of  the  deceased  person.  Section  210  pro- 
vides that  a  decree  may  be  executed  against 
such  legal  representative.  But  Section  216 
declares  that,  if  the  application  be  for  an 
enforcement  of  the  decree  against  a  repre- 
sentative, then  the  Court  is  to  issue  a  notice 
to  such  party;  and,  under  Section  217,  he  is 
enabled  to  come  in  and  show  cause  why  the 
decree  should  not  be  so  executed  against 
him.  The  applicant  in  this  case  was  show- 
ing cause  under  that  Section  (217).  The 
petition  under  that  Section  is  not  required 
to  be  verified.  The  Judge  ought,  therefore, 
to  have  received  the  petition,  and  to  have 
enquired  into  the  subject-matter. 

The  order,  consequently,  refusing  to  enter- 
tain the '  petition  without  verification,  must 
be  set  aside,  and  the  Judge  will  be  directed 
to  enquire  into  the  objection. 

The  appellant  will  get  the  costs  of  this 
appeal,  the  vakeel's  fee  being  fixed  at  Rupees 
32. 

Hobhouse,  J. — I  concur. 


The  18th  July  1867. 

Present: 

The  Hon'ble  W.  S.  Seton-Karr  and 
Dwarkanath  Mitter,  Judges, 

Joint  Kubooleut— Suit  for  share  of  rent 

Cases  Nos.  525  to  530  of  1867  under  Act  X. 

of  1859. 

Special  Appeals  from  a  decision  passed  by  the 
Judge  of  Patna,  dated  the  20th  December 
t866,  affirming  a  decision  passed  by  the  De- 
puty Collector  of  that  District,  dated  the 
j/st  July  1S66, 

Kalee  Churn  Singh  and  others  (Plaintiffs), 

Appellants, 

versus 

Mr.  K.  R.  Solano  and  others  (Defendants), 

Respondents, 

Baboo  Poorno  Chunder  Shome 
for  Appellant^. 
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Baboos  Umurnaih  Bose  and  Toolsee  Doss 
Seal  for  Respondents. 

It  b  not  competent  to  landlords  to  whom  a  joint 
koboolettt  has  been  given  without  any  specification  of 
^resy  to  institute  separate  suits,  and  to  call  upon  the 
Collector,  on  the  original  contract  between  the  parties, 
tQ  apportion  to  each  plaintiff  that  share  of  the  rents  to 
«Uch  he  may  be  entitled. 

Seion-Karr,  J. — Tkese  six  appeals  must 
be  dismissed. 

We  think  that  both  the  Lower  Courts  have 
correctly  decided  the  one  point  of  law  which 
arises  in  all  those  cases.  The  defendant 
executed  two  kubooleuis  for  the  rents  of 
certain  lands  in  favor  of  all  the  parties  who 
now  appear  as  the  plaintiffs  in  these  six 
suits.  The  kubooleuis  were  executed  to 
(he  plaintiffs  jointly,  and  no  mention  was 
ilierein  made  of  any  distinct  or  separate 
shares.  The  plaintiffs,  it  appears,  are  now 
at  issue  among  themselves  in  regard  to  the 
particular  shaie  or  shares  of  rent  to  which 
they  are  each  entitled ;  and,  in  this  state  of 
tfaJDgs,  il  is  not  competent  to  them,  on  a 
kabooieut  from  the  defendants,  which  was 
given  without  any  specification  of  shares, 
10  institute  separate  suits,  and  to  call  upon 
ihe  Collector,  on  the  original  contract  be- 
tveeu  the  parties,  to  apportion  to  each 
plaintiff  that  share  of  the  rents  to  which  he 
nav  be  entitled. 

m 

Such  a  division  should  be  made  by  the 
parties  themselves  amicably  out  of  Court,  or 
ebe  it  should  be  effected  by  having  recourse 
to  a  civil  action  in  the  ordinary  way ;  but, 
H  matters  now  stand,  these  plaintiffs  have 
ao  right  to  bring  their  suit  for  rent  in  the 
tinn  in  which  it  has  been  laid  by  them  in 
&e  Collector's  Court,  and  to  harass  the  de- 
fendants by  multifarious  litigation.     A  simi- 
hr  point  of  law  has  been  decided  in  a  case 
•ported  at  page  4  of  the  Sudder  Dewanny 
Idawlut  decisions  of  1861,  case  No.  227  of 
itti,  and  the  facts  in  the  case  before  us  are 
iger  than  even  the  facts  reported  in  that 
No  decision  of  a  contrary  tendency 
lite  been  quoted  to  us,  and  we,  therefore^ 
these  six  appeals  with  costs   and 


The  i8th  July  1867. 

Prei^nt : 

The  Hon'ble  L.  S.  Jackson  and 
C.  P.  Hobhouse,  Judges. 

Execution— Joint-liability— Contributioa. 

Case  No.  256  of  1867. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Gya,  dated  the  20th 
February  i86jy  modifying  an  order  pass- 
ed by  the  Principal  Sudder  Ameen  of 
that  District y  dated  the  i6th  August 
1866. 

Roghoonath  Doss  (Judgment-debtor), 

Appellant, 

versus 

Alladeen  Pattuck  (Decree-holder)  and  an- 
^   other  (Judgment-debtor),  Respondents, 

Baboo  Khettur  Mohun  Mookerjee  for 
Appellant. 

Mr.  R,  E.  Twidale  and  Baboo  Mohesh 
Chund^  Chowdhry  for  Respondents. 

Where  tKe  liability  is  joint  and  several,  a  decree-<hoIder 
cannot  be  compelled  to  proceed  otherwise  than  ai^ainst 
such  of  the  joint  defendants  as  he  may  elect ;  but  this 
will  not  prevent  one  defendant  from  recovering  from 
his  co-detendaot,  in  a  suit  for  contribution,  whatever  he 
may  have  paid  in  excess  of  his  joint-liability. 

Jackson,  J. — There  is  no  valid  ground 
for  special  appeal  in  this  case. 

The  special  appellant  was  one  of  two 
persons,  representatives  of  one  Chedee  Lall, 
deceased,  against  whom  a  decree  was  ob* 
tained. 

The  first  ground  raised  is  that  the  co- 
sharer  with  the  special  appellant  has  not 
been  made  equally  liable  with  him.  It  ap- 
pears to  me  that  the  decree-holder  cannot 
be  compelled,  where  the  liability  is  joint 
and  several,  to  proceed  otherwise  than 
against  such  of  the  joint  defendants  aa..he 
may  elect.  This,  of  course,  will  not  prevent 
the  appellant  from  recovering  from  his  co- 
defendant  in  a  suit  for  contribution  what* 
ever  he  may  have  paid  in  excess  of  his  just 
liability. 

The  second  ground  is  that  the  Judge  has 
calculated  the  wassllat  upon  a  wrong  princi- 
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pie.  But  it  has  not  been  shown  to  us  upon 
what  wrong  principle  the  Judge  pro- 
ceeded. • 

Thirdly^  it  is  contended  that  the  appel- 
lant is  not  to  be  made  liable  beyond  the 
extent  of  the  assets  which  he  received  from 
Chedee  Lall ;  but  the  special  respondent 
has  made  no  claim  to  hold  him  liable  beyond 
that  extent. 

Consequently,  I  think  the  special  appeal 
must  be  disallowed  with  costs. 

Hobhomty  J. — I  concur. 


The  1 8th  July  1867. 

Present : 

The  Hon'ble  L.  S.  Jackson  and 
C.  P.  Hobhouse,  Judges, 

Section  208,  Act  VIII.  of  x^— Assignment  gf 
decree — Execution. 

Case  No.  265  of  1867. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Principal  Sudder  Ameen  of 
Nuddea,  dated  the  6th  April  i8^y. 

m 

Jodoonath  Roy  (Decree-holder),  Appellant, 

versus 

Ram  Bnksh  Chulungee  (Judgment-debtor), 

Respondent, 

Baboo  Doorga  Doss  Dutt  for  Appellant. 
Baboo  Romanath  Base  for  Respondent, 

Where  a  party  who  assig-ned  over  a  decree  was  liable 
on  account  of  cross-decree  for  a  considerable  sum  to  the 
iudyment-debtor—HELD  that,  until  the  respective  liabi- 
lities of  the  two  parties  had  been  settled,  the  Court  was 
justified  in  refusing^  to  allow  one  of  them  to  assi^  the 
decree  to  a  third  party. 

Jackson,  J, — It  is  not  clear  to  me  that  an 
appeal  lies  in  this  case  in  which  the  Prin- 
cipal Sudder  Ameen  has  exercised  the  dis- 
cretion vested  in  him  by  Section  208  of  the 
Civil  Procedure  Code,  to  grant  or  to  refuse 
itf^ipplicalion  for  the  execution  of  a  decree 
by  a  party  to  whom  such  decree  has  been 
transmitted  by  assignment. 

Whether  there  be  an  appeal  or  not,  it 
appears  to  me  that  the  Principal  Sudder 
Ameen  has  assigned  good  reason  for  refusing 
10  allow  the  assignee  to  execute  the  decree 


in  this  particular  instance.  The  party  who 
assigned  over  the  decree  was  liable  on  ac- 
count of  cross-decree  for  a  considerable  sum 
to  the  judgment-debtor. 

I  think  that,  until  the  respective  liabilities 
of  the  two  parties  had  been  settled,  the 
Court  was  justified  in  refusing  to  allow  one 
of  them  to  assign  the  decree  to  a  third 
party. 

I  think,  therefore,  that  we  must  affirm 
the  decision. 

Hobhouse,  J, — I  concur. 


The  i8ih  July  1867. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and 
C.  P.  Hobhouse,  Judges. 

Jurisdiction — Stay  of  Execution. 

Cases  Nos.  252  and  253  of  xidj: 

Miscellaneous     Appeals    from      an      order 
passed   by   the   Principal   Sudder   Ameen 
of  Moorshedabad,   dated  the   2jth   April 
•  186'^. 

Mirtoonjoy  Chuckerbutiy  (Judgment-debtor), 

Appellant, 

versus 

Mr.  John  Cochrane  (Decree-holder), 
Respondent. 

Baboo  Romesh  Chunder  Mitter  for 
Appellant. 

No  one  for  Respondent. 

A  Principal  Sudder  Ameen  is  competent,  under  Sec- 
tion 290,  Act  VIII.  of  1S59,  to  allow  the  stay  of  executioa 
of  a  decree  of  the  High  Court  on  its  original  side,  for  a 
sufficient  time  to  enable  the  judgment-debtor  to  make 
his  application  to  the  High  Court  for  a  new  trial  on  tbe 
ground  that  the  decree  had  been  obtained  ex  porif 
without  his  knowle  dge. 

Jackson,  J.  — These  are  two  cases  of 
application  to  execute  decrees  of  the  High 
Court  on  its  original  side  in  the  Zillah 
Court  of  Moorshedabad.  That  Court,  under 
the  powers  vested  in  it  by  Section  287  of 
the  Civil  Procedure  Code,  entrusted  the 
execution  to  the  Principal  Sudder  Ameen, 
In  both  cases,  applications  were  made  by 
the  defendant  to  stay  execution  in  order  'to 
enable  him  to  apply  to  the  High  Court  for 
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a  oevr  trial,  on  the  ground  that  the  decrees 
had  been  given  ex  parte  without  his 
knowledge. 

In  one  of  the  cases  to  which  appeal  No. 
253  refers,  the  Principal  Sudder  Ameen 
simply  observes  that  the  execution  of  the 
decree  of  the  High  Court  cannot  be  sus- 
pended without  the  order  of  that  Court. 
In  this,  it  appears  to  me  that  the  Principal 
Sudder  Anieen  is  mistaken.  '  All  that  he 
was  a^ed  to  do  was  what  he  could 
kwfally  do  under  Section  290,  m.,  to 
allow  the  stay  of  execution  for  a  sufficient 
time  to  enable  the  judgment-debtor  to  make 
his  application  to  the  High  Court;  and,  upon 
such  application  being  made  within  that 
time,  the  High  Court  itself  would  make  the 
reqnisite  order.  He  ought,  therefore,  to 
have  considered  whether  sufficient  ground 
,  VIS  shown  to  induce  him  in  his  discretion 
U)  stay  the  execution  for  that  purpose. 

The  papers  will,  therefore,  be  returned 
io  order  that  he  may  make  such  order  as  he 
finds  necessary. 


In  the  other  case  it  appears  that  execu- 
tion had  first  been  directed  to  a  Moonsiff 
of  the  Moorshedabad  District ;  and,  it  being 
Aerwards  found  that  the  order  was  ir* 
'^[txlar,  the  certificate  was  withdrawn,  and  a 
hmber  certificate  was  issued  to  the  Judge; 
aiKl  the  Judge,  therefore,  entrusted  the  exe- 
cution as  above  mentioned  to  the  Principal 
Sadder  Ameen.  In  that  case  also  the 
jodgment-debtor  applied  for  stay  of  execu- 
tioD,  in  order  that  he  might  apply  for  a  new 
trial;  but  the  Principal  Sudder  Ameen 
observed,  and  as  I  think  very  reasonably, 
tbt  on  the  previous  occasion,  when  this 
cue  had  come  down  for  execution  to  the 
HooDSiff,  and  when  the  judgment-debtor 
Kmself  appeared  and  showed  cause  against 
U  being  executed  by  the  Moonsiff,  he  had 
ten  ample  opportunity  and  time  to  make 
h  application,  if  he  intended  to  make 
Wiicuion,  to  the  High  Court  for  a  new 
kU;  and  that,  imder  such  circumstances, 
■fee Principal  Sadder  Ameen  was  not  called 
90B  to  allow  him  further  time  for  the 
fVpQse.  In  this  case,  therefore,  I  think 
fcilpeal  mast  be  dismissed. 


HoUousef  y. — I  concur  in  both  cases. 


\ 


The  18th  July  1867. 

Prestnt : 

The  Hon'ble  L.  S.  Jackson  and  C.  P.  Hob- 

house.  Judges. 

Mesne^profits. 

Case  No.  266  of  1867. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Principal  Sudder  Ameen  o/Auddea, 
dated  the  joth  March  i86y. 

Jodoo  Nauth  Roy.  (Judgment-debtor), 

Appellant, 

versus 

Ram  Buksh  Chufungee  (Decree-holder), 

Respondent. 

Baboo  Doorga  Doss  Dutt  for  Appellant. 

Baboo  Romanauth  Bose  for  Respondent. 

A  defendant  who,  upon  an  enquiry  into  wasstlat, 
absents  himself  at  the  time  of  enquiry  by  the  Com- 
missioner, and  withholds  his  accounts  and  papers,  and 
who  lays  before  the  Lrf}wer  Courts  no  materials  on  which 
it  can  come  to  any  decision  as  to  the  expenses  at  which 
he  has  been,  is  not  entitled  to  tnToke  the  assistance  of 
the  Court  on  appeal. 

Jackson^  y, — ^Two  questions  are  pressed 
upon  us  by  the  petitioner,  first,  that  the 
report  of  the  Ameen  who  assessed  the 
wassilat  is  founded  entirely  upon  oral  testi- 
mony. 

Upon  this  point,  I  find  it  is  stated  that 
the  ryots  had,  apparently  In  collusion  with 
the  defendant,  given  up  their  dakhilahs  to 
him,  and  that,  as  the  dakhilahs  or  receipts 
could  not  be  got  at,  the  decree-holder  wa^ 
compelled  to  prove  what  the  wassilat  had 
been  by  such  means  as  he  could. 

The  judgment-debtor  shows  no  reasoa^ni^r 
we  should  disbelieve  that  statemeiH,  or 
suppose  that  a  wrong  conclusion  has  been 
arrived  at. 

The  next  point  is  that  no  entry  of  any 
thing  on  account  of  rent  or  Government  re- 
venue for  this  mehal,  nor  collecticm  charges; 
have  been  allowed  to  the  defendants.    Now  I 
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am  of  opinion  that  the  defendant,  who,  upon 
enquiry  into  the  wassilat  as  in  this  case, 
absents  himself  at  tfte  time  of  enquiry  by 
the  Commissioner,  and  withholds  his  accounts 
and  papers,  and  who  lays  before  the  Courts  no 
materials  on  which  it  can  come  to  any  deci- 
sion as  to  the  expenses  at  which  he  has  been, 
is  not  entitled  jto  invoke  the  assistance  of 
the  Court  on  appeal. 

I  think,  therefore,  that  the  appeal  must  be 
altogether  dismissed  with  costs. 

Hobhouse^  y, — I  concur. 


The  19th  July  1867. 

Present : 

The  Hon^le  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Pre-emption—Hindoos.  « 

Case  No.  457  of  1867. 

Special  Appeal  from  a  decision  passed'  by 
Moulvie  Aazeerooddeen  Mahomed,  Prin- 
cipal Sudder  Anieen  of  Dacca,  dated 
the  *jth  January  i86y,  '  reversing  a 
decision  passed  by  the  Sudder  Ameen 
of  thai  District,  dated  Die  4th  April 
j866. 

Sheraj  Ali  Chowdhry  (Plaintiff), 
Appellant, 

versus 

Rumzan  Bibee  and  others  (Defendants), 

Respondents. 

Mr,    W,  A,  Montr iou  and  Baboos  Romesh 
Chunder  Milter  and  Hem  Chunder  Baner- 
jee  for  Appellant. 

Mr,  R.  V,  Doyne  for  Respondents. 

t^nfejs  a  prescriptive  usage  and  local  custom  be 
clearlv  established,  a  Hindoo  defendant  is  not  bound  by 
the  Mahoniedan  I^w  in  a  case  in  which  a  Mahomedan 
seeks  to  enforce  his  right  of  pre-emption. 

Kemp,  J, — ^This  was  a  suit  in  right  of 
pre-emption.  The  vendor  was  one  Ramzan 
Bibee;  the  vendee  was  Raj  Chunder  Roy 
and  others.    The  plaintiff  is  Sheraj  Ali. 


The  suit  was  in  the  first  instance  decreed 
by  the  Sudder  Ameen.  On  appeal  it  was 
remanded  to  tty  whether  there  was  any 
local  custom  by  which  suits  in  right  of 
pre-emption  could  be  brought  by  a  Mahome- 
dan  plaintiff  against  a  Hindoo  defendant. 

The  Sudder  Ameen  held  that,  according 
to  two  decisions — the  one  passed  by  the 
Principal  Sudder «  Ameen  of  Dacca,  the 
other  by  the  Sudder  Am^en  of  the  same 
district — it  appeared  that  such  a  custom 
prevailed.  He  also  found  that  the  plaiDtiff 
had  duly  observed  the  formalities  required 
by  the  Mahomedan  Law,  and  was  entitled 
to  his  right  of  pre-emption.  The  suit  Was, 
therefore,  decreed. 

On  appeal  the  Principal  Sudder  Ameeo, 
Moulvie  Nazeerooddeen  Mahomed,  tried  the 
case.  He  observed  that  a  claim  in  right  of 
pre-emption  is  peculiar  to  the  Mahomedan 
Law;  that  it  is  only  in  the  Province  of 
Behar  that  the  Hindoos  have  followed  the 
injunctions  of  the  Mahomedan  Law  in  this 
matter ;  but  that  no  such  custom  is  in  vogue 
in  Bengal. 

The  Principal  Sudder  Ameen  then  quotes 

three  decisions   of  this 
29th  November  I S64.     Court    noted     in     the 

2nd  December  1864.       _       .  j       u 

16th  May  1866.  margm,    and    observes 

that  no  such  custom,  as 
that  alluded  to  by  the  Sudder  Ameen,  pre* 
vailed  in  the  Dacca  District,  or  had  been 
established  by  evidence;  that,  in  the  local 
cases  quoted  by  the  Sudder  Ameen  in  case 
No.  102  of  i860,  the  vendor,  the  pre-emptor, 
and  one  of  the  vendees,  were  all  Mahomed* 
ans;  that^  jsuch  being  the  case,  the  claim 
could  not  be  decreed  in  part,  and  dismissed 
in  part ;  moreover,  the  question  of  custom 
was  not  raised  in  that  case;  that  the  other 
decision  referred  to  by  the  Sudder  Ameen 
was  that  of  a  Lower  Court,  and  cannot  be 
accepted  as  proving  a  custom. 

The  Principal  Sudder  Ameen,  therefore, 
finding  that  no  local  custom,  which  must,  of 
course,  be  proved  by  evidence,  had  been 
established  whereby  a  Mahomedan  pre-emptor 
could  sue  a  Hindoo  vendee  in  right  of 
pre-emption,  dismissed  the  suit,  and  reversed 
the  decision  of  the  Sudder  Ameen. 

In  special  appeal  it  is  contended — 

1st, — That,  when  a  Mahomedan  seeks  to 
enforce  his  right  of  pre-emption  against  a 
Mahomedan  vendor  and  a  Hindoo  vendee, 
he  is  not  bound  to  prove  any  local  customt 
but  he  is  entitled  to  rely  upon  the  pr6^stons 
of  the  Mahomedan  Law. 
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hw  bj  which  they  are  respectively  govern-  i  case   involving  the    right    of    pre-emption, 


Md. — Both  the  shafee  and  the  vendor 
being  Mahomedans,  the  former  is  legally 
competent  to  impose  such  limitations  and 
KstrictioDS  upon  the  general  right  of  alien- 
atio&  by  the  latter  of  his  properties  as  the 


depart  from  the  principle  laid  down  in  a 
long  current  of  decisions,  that,  unless  a 
prescriptive  usage  an8  local  custom  be 
clearly  established,  a  Hindoo  defendant  is 
not   bound   by  the   Mahomedan  Law  in  a 


ed  voald  warrant  and  allow,  the  accident 

ibat  the   purchaser    is   a    Hindoo    cannot 

leader  the  vendor  free  from  the  operation        xv^  t^w  ^^  ««« .  ^  -y  •     ^a^  ••  ^  *\.'^ 

«f.h.  v.i,«r««^o«  To«,  ^  We  fail  to  see  any  evil  m  adoptmg  this 


which   is  a  right  unknown  to  the  Hindoo 
Law. 


of  the  Mahomedan  Law. 

yd, — ^That  of  the  cases  quoted  by  the 
Lover  Appellate  Court,  the  two  first  do  not 


view  of  the  case.  "The  right  of  pre-emp* 
tion,"  as  observed  in  the  decision  of  the 
Full  Bench,   dated   28th  September   1863, 


apply,  for  it  does  not  appear  that  in  those    published   in  the   Special   Number  of   the 
cases  the  vendor  was  a  Mahomedan ;  and  the    Weekly    Reporter,    pages    143-146,    "un- 


fast  case  is  decided  in  reliance  upon  a  deci- 


"  doubted  ly  tends  to  restrict  the  free  sale 


TO  of  the  Full  Bench,  which  does  not  touch    «  and  purchase  of  property,  and  it  is  desir- 
theqaestioii  now  mooted.  1  u^bie,  therefore,  to  encompass  it  within  cer- 

^l—Admiiling  for  argument's  sake  that  I  "  tain  rules  and  limits,  lest  the  right  should 
tkc  Lover  Appellate  Court  is  right  in  its    "  be  exercised  vexatiously." 
^lew  of  the  law  upon  the  point  in  question,        -••    wr-w       tit  u.      •    u-    t»  .     •  1 

Mf  adjadicaUon  upon  the  existence  or  other-  5^;^^'"^*"^,  Macnaghten  in  his  Prmciples 
»»e  if  the  custom  relied  upon  by  the  first  \"<^  Precedents  of  Mahomedan  Law,  a  work 
I  Court  is  wrong:  firsi,  because  a  decision    ^^"^  authority  of  which  has  been  recognized 


ptSKd    partly    against    Mahomedans    and 


by  their  Lordships  of  the   Privy  Council, 


Hindoos  is  good  evidence  of  such  custom;  though  the  learned  Counsel,  Mr  Montriou, 
and,  leccndly,  because  a  decision,  in  which  contends  it  is  not  entitled  to  such  consider- 
inght  of  pre-emption  is  allowed  to  be  en-  i  ^^^O"'  ^^  having  found  1  to  be  incorrect  at 
bced  against  a  Hindoo,  is  also  good  evi- 1  P^8^«  '7  of  the  Preliminary  Remarks 
4cKe  «  bearing  upon  this  point?  even  if  |  observes:  ;' That  m  the  Hedaya,  the  right  of 
fc  question  of  custom  was  not  directly  P/e-emption  is  declared  to  be  but 
,y^  Ijj  jggy^  ^    "  "ght,  as  it  IS  the  disseizing  another  of  his 

•  Mr.  Montriou   has  been    heard    for   the    ;;  propery  merely  in  order  to  prevent  appre- 

rilant,  and  Mr.  Doyne  for  the  respondent,  i    tended  inconvenience,  and  that  its  exten- 
Montriou  was  unable  to  quote  any  pre- ,     f?,"/^!"  ^^'5^  of  neighbourhood  cannot 
I  Cttleiit  in  support  of  his  argument,  that  it  is  '  J""'^  ^^  depreciate  the  value  of  landed  pro- 
:  ittecessary  to  prove  the  local  custom,  the  !    P^^^^^^J^'  ^"*"«  impressed  with  a  convic- 
i  Mibomedan  Law  being  applicable  to  all  cases  if  ^"  ""^  }>^   unreasonableness  of  the  law 
*|»e.emption  whether  the  parties  be  entire-      1"  ,9"^f^    ^^    would   feel    very    much 
>  Mahomedan,  or  partly  Mahomedan  and      ^i*"^^    ^^    circumscnbe    its    operation 
'pwly  of    other  religious    sects.    He    also  J  ^^^^^"^  ^^  "*"^^  ^^""^^  ^^  P^^^*^^^' 
«    stress    upon    the    inconvenience    and       Mr.  Montriou  has  alluded  to  the  frauds, 
pnbable  frauds    which    would    result   if  a    snares,   and   devices,  which   would  be  the 
Mahomedan  could  evade  the  Law  of  Pre-emp- '  result  of  our  holding  that  a  Hindoo  defend* 
tion  by  selling  to  a   stranger   of    another    ant  is  not  bound  by  the  Mahomedan  Law  in 
bith.    He    admitted    that    there    was    no  1  a  suit  in  right  of  pre-emption,  unless  a  local 
QMiflkrt  of  opinion  in  the  decisions  of  this  1  custom  be  proved.    But  we  find  that  the 
Coittt  on  this  question,  but  pressed  us  to  ^  Mahomedan  Law   itself,    upon    which  the 
nbmit  the  question  for  the  decision  of  the    learned  Counsel  has  so  strenuously  relied,  is 
FvU  Bench  more  for  the  sake  of  its  import-    fruitful  in  devices  by  which  the  right  may 
Qce  to  the  Mahomedan  community,  than  ;  be  evaded   and  defeated.     See  pages  504, 
far  any  other  reason  which  arises  out  of  the    505,  and   506  of  a  Digest  of  MahomeOSh 
i  cue  bieforc  the  Court.  Law  by  Mr.  P.  E.  Baillie,  the  latest 'work 

The  Principal  Sudder  Ameen  has  found  |  on  that  law. 
fct  no  such  local  custom  has  been  proved,  We  dismiss  this  special  appeal  with 
iteieby  Hindoos  in  the  District  of  Dacca ,  costs  and  interest  payable  by  the  special 
tittoand  by  the  Mahomedan  Law  in  suits  '  appellant.  This  decision  governs  special 
tM^fat  in  right  of  pre-emption  ;  and,  unless  appeal  No.  458,  which  is  also  dismissed 
ttch  custom  be  proved,  this  Court  cannot    with  costs  and  interest. 
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The  19th  July  1867. 
Preuni : 

The  Hon^ble  W.  S.  Seton-Karr  and 
Dwarkanath  Mitter,  Judges. 

Allttvial  Land^ 

Cases  Nos.  624,  625,  and  628  of  1867. 

Special  Appeals  from  decisions  passed  by 
the  Principal  Sudder  Ameen  of  Raj- 
shahye^  dated  respectively  the  2gth  and 
31st  December  /S66,  reversing  a  decision 
passed  by  the  Moonsiff  of  Shahzadpore, 
dated  the  r^h  May  1866, 

Gobindnath  Sandyal  and  others  (Defendants), 

Appellants, 

versus 

NuboCoomarBanerjee  and  others  (Plaintiffs), 

Respondents, 

Baboo  Romesh  Chunder  Mitter  for 
Appellants. 

Baboos  Chunder  Madhub  Ghose  and   Sree- 
,        nath  Banerjee  for  Respondents. 

In  a  suit  for  alluvial  lands,  if  the  defendant  pleads, 
and  can  establish  his  plea,  that  the  lands  in  question 
w^re  gradual  accessions  to  his  estate,  neither  the 
S^und  of  refornnation  on  the  old  site  nor  that  of 
prior  possession  for  a  short  period  can  avail  the  plaintiff. 
If,  however,  the  plea  be  found  against  the  defendant,  the 
matter  must  be  disposed  of  according  to  Gausc  5,  Sec- 
tion 5j  Regulation  XI.,  1825. 

Jiitter,  y.— The  plaintiffs  in  these  three 
suits  claimed  three  distinct  but  contiguous 
parcels  of  alluvial  land,  on  the  ground 
that  they  were  reformations  on  the  origi- 
nal site  of  the  old  lands  belonging  to 
thieir  respective  zemindaries.  The  special 
appellant,  who  was  sole   defendant  in  all 


these  cases,  pleaded,  among  other  matters, 
that  they  were  gradual  accessions  to  his 
estate.  The  Moonsiff  of  Chowkey  Shahzad- 
pore,  after  holding  a  local  investigation, 
found,  upon  a  review  of  the  whole  evidence 
produced  before  him  by  the  contending 
parties,  that  the  lands  in  dispute  were  such 
as  they  were  represented  to  be  by  the 
special  appellant,  and  that  the  plaintiffs 
had  failed  to  prove  either  title  or  prior 
possession  with  regard  to  the  same.  On 
appeal  the  Principal  Sudder  Ameen,  with- 
out paying  the  slightest  attention  to  the 
position  of  the  lands  with  reference  to  the 
law  of  alluvion  administered  in  the  country, 
has  reversed  the  Moonsiff's  decision,  holding 
simply  that  they  were  reformations  on  the 
old  site  of  lands  belonging  to  the  plaiotiffe, 
from  which  the  special  appellant  had  ejected 
I  them  in  the  year  1272  B.  S.  We  find,  how* 
ever,  that  these  lands  are  admittedly  separat* 
ed  from  the  plaintiffs'  estate  by  a  wide  and 
flowing  river  called  the  Hoorasagur  Nudee. 
It  is  also  admitted  before  us  that  the  plaint* 
iffs  have  no  other  lands,  old  or  new,  lying 
on  the  same  side  of  the  river  with  those 
in  dispute,  but  that  the  special  appellant 
has.  Under  these  circumstances,  the  plea 
of  gradual  accession  raised  by  the  special 
,  appellant,  and  determined  in  his  favor  by 
the  Moonsiff  after  a  careful  investigation, 
was  one  of  great  importance,  and  we  re- 
gret to  find  that  the  Principal  Sudder  Ameen 
has  overlooked  it  altogether.  If  the  special 
appellant  can  establish  this  plea,  neither 
the  ground  of  reformation  on  the  old  site, 
nor  that  of  prior  possession  for  the  short 
period  relied  upon  by  the  plaintiffs,  will 
avail  against  the  positive  right  given  to  him 
bv  the  express  provisions  of  the  law. 
This  principle  has  been  clearly  and  dis- 
tinctly laid  down  by  a  Full  Bench  of  this 
Court  in  their  decision  reported  in  3  Weekly 
Reporter,  page  51.  If,  on  the  other  hand, 
this  plea  is  found  against  the  special  appel- 
lant, it  will  then  be  for  the  Court  to 
''guide  itself  by  the  best  evidence  it  may 
''be  able  to  obtain  of  any  established  local 
"  usage  applicable  to  the  case,  or,  if  not,  by 
"general  principles  of  equity  and  justice." 
In  short,  the  matter  in  controversy  is  then 
to  be  disposed  of  according  to  the  express 
provisions  of  Clause  5,  Section  5,  Regulation 
XI.  of  1825.  We  reverse  the  decisions  of 
the  Principal  Sudder  Ameen,  and  remand 
these  cases  to  him  to  try  them  with  special 
reference  to  the  foregoing  remarks.  The 
costs  of  these  appeals  will  follow  the  result 
of  the  final  decision. 
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The  19th  July  1867. 
Present : 

The  Hon'ble  W.  S.  Seton-Karr  and 
Dwarkanath  Miller,  Judges. 

Jurisdiction  —  Remand. 

Case  No.  659  of  1867. 

Special  Appeal  from  a  decision  passed  by 
ike  Principal  Sudder  Ameen  of  East 
Burdwany  dated  the  2jrd  January  i86y, 
reversing  a  decision  passed  by  the  Moon- 
siff  of  Kytee,  dated  the  2gth  March 
1866. 

Mirza  Jowad  All  (one  of  ihe  Defendants), 

Appellant, 

versus 

Hossein  Bibee  (Plaintiff),  Respondent, 

Baboo  Anund  Chunder  Ghosal 
for  Appellant. 

Mr.  R.  E,  Twidale  2Lnd  Baboo  Chunder 
Mad  hub  Ghose  for  Respondent. 

Every  order  passed  by  a  Court  is  not  void  for  want 
of  jurisdictioD,  simply  because  it  is  illegal — e.  ^.,  where 
a  Court  retnands  a  case  under  Section  35ty  Act  VIII.  of  ' 
iSs9,  instead  of  following  the  provisions  of  5>ect!on 
335- 

Seton-Karr,  J. — The  only  contention 
laised  before  us  in  this  special  appeal  is,  that 
t  previous  order  of  remand  passed  by  the 
Lover  Appellate  Court,  being  contrary  to  the 
provisions  of  Section  351  of  the  Procedure 
Act,  that  order,  together  with  all  the  pro- 
ceedings subsequently  held  in  furtherance 
Ikreof,  ought  to  be  set  aside  as  being  null 
lad  void  for  want  of  jurisdiction.  We  can- 
not, however,  subscribe  to  the  correctness 
of  this  doctrine.  We  admit  that  the  Judge 
was  wrong  in  law  in  remanding  the  cases, 
imtead  of  following  the  provisions  of  Section 
355 1  bntf  whilst  conceding  thus  much  in 
fivor  of  the  special  appellant,  we  fail  to 
perceive  how  we  can  quash  the  whole  of 
tte  proceedings  above  referred  to  as  being 


null  and  void  for  want  of  jurisdiction.  The 
case  was  legally  before  the  Judge,  and  he 
had  full  and  ample  furisdiction  to  try  it. 
Ever}'  order  passed  by  a  Court  is  not  void 
for  want  of  jurisdiction,  simply  because  it 
is  illegal,  and  we  do  not  see  how  the  present 
case  can  be  made  an  exception  to  the  gener* 
al  rule.  Under  such  circumstances,  it  only 
remains  for  us  to  see,  under  the  provisions 
of  Section  350,  whether  the  illegality  com- 
plained of  has  affected  the  merits  of  the 
case  so  far  as  the  special  appellant  was  con- 
cerned. The  order  of  remand  ws^  for  his 
benefit.  It  gave  to  him  an  additional  oppor- 
tunity to  discharge  the  onus  which  lay  upon 
him,  namely,  that  of  proving  the  hibbanamah 
propounded  by  him,  and  this  circumstance 
has  explained  to  us  the  reason  of  biff  long 
silence.  He  does  not  now  complain  before 
us  that  any  injustice  has  been  done  to  him, 
but  he  tries  at  this  late  stage  of  the  pro- 
ceedings to  get  rid  of  judgments  passed 
against  him  upon  a  careful  review  of  the 
evidence,  and  be  relies  upon  a  plea  which  to 
our  minds  appears  to  be  nothing  more  than 
a  mere  technical  one.  We  dismiss  this 
special  appeal  with  costs. 


The  19th  July  1867. 

Present : 

The  Hon'ble  W.  S.  Seton-Karr  and 
Dwarkanath  Milter,  Judges. 

Right  of  Suit— Sale  under  Section  185,  Code  of 
Criminal  Procednre  (Reveml  of). 

Case  No.  484  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Pafna,  dated  the  2Sth 
January  iS6*jy  reversing  a  decision  pas^ 
ed  by  the  Sudder  Ameen  of  that  District^ 
dated  the  2gth  March  1866. 

Bukhooree  Singh  (Plaintiff),  Appeflant, 

versus 

The  Government  and  others  (Defendants), 

Respondents, 
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Mr,  R,  E,  Twiddle  and  Bahoo  Bhowante 
Churn  Dutt  for  Appellant. 

Bahoo  i^ishen  Kishore  Ghose  and  Mr, 
C.  Gregory  for  Respondents. 

A  civil  action  will  not  lie  to  reverse  a  sale  of  property 
carried  out  under  Section  1S5,  Code  of  Criminal 
Procedure. 

Seion-Karr,  J, — The  facts  out  of  which 
this  case  arises  are  not  denied.  In  the  year 
1865,  a  warrant  in  the  Criminal  Department 
was  issued  for  the  apprehension  of  the 
plaintiff.  On  the  6th  of  December  1862, 
his  property  was  ordered  to  be  attached  for 
non-appearance;  and,  on  the  13th  of  Feb- 
ruary 1863,  the  completion  of  the  attach- 
ment was  reported.  As  plaintiff,  special 
appellant  before  us,  did  not  appear  wiihin 
two  years  of  the  attachment  of  the  property, 
his  property  was  sold  on  the  23  rd  of  March 
1865,  and  a  few  days  afterwards  the  plaintiff 
was  discharged  from  the  offence  of  which 
he  had  been  accused,  for  want  of  sufficient 
evidence. 


The  plaintiff  now  sues  to  get  back  the 
property  •  sold,  together  with   wassilat,   and 
be   makes  both   Government  and  the  pur-  \ 
chaser  of  his  property  defendants    in    his  \ 
action.    The  first  Court  gave  him  a  decree,  i 
The  Judge  reversed  that  decision,  holding 
that  the  suit  could  not  be  maintained  under 
Section  185  of  the  Criminal  Procedure  Code, 
according  to  which  the  properly  had  been 
sold. 

We  think  the  Judge's  view  of  the  law  to 
be  quite  correct.  Mr.  Twidale,  for  the 
special  appellant,  endeavors  to  contend, 
first,  that  the  Criminal  Procedure  Code  does 
not  apply,  because  the  offence  with  which 
the  plaintiff  was  charged  was  committed  be- 
fore that  Act  came  into  operation.  But  this 
difficulty  is  removed  by  Section  4  of  Act 
XVII.  of  1862,  which  clearly  lays  it  down 
that,  in  the  investigation  and  trial  of  offences 
committed  before  the  ist  of  January  1862, 
the  Criminal  Court  shall  be  guided  by  the 
provisions  of  the  new  Code  of  Criminal 
PijOfi^dure.  The  exceptions  contained  in  that 
Section  refer  only  to  difference  of  punish- 
ment and  to  any  substantial  right  of  appeal 
or  reference -which  the  offender  would  have 
enjoyed  under  the  old  law.  Neither  do  we 
think  that  the  j^rords  in  Section  185  of  the 
Code  of  Criminal  Procedure  "  upon  trial 
before  a  competent  Court  "  refer  to  actions 


such  as  the  present.  The  words  "compe- 
tent Court"  clearly  refer  to  a  Criminal 
Court.  The  special  appellant  might,  no 
doubt,  have  availed  himself  of  his  privilege 
of  appeal  against  the  orders  of  the  Magis- 
trate, but  we  are  quite  clear  that  he  has  no 
right,  whether  under  the  old  or  the  new  law, 
to  institute  a  civil  action,  and  to  make 
Government  and  the  purchaser  of  his  pro- 
perty parties  to  it,  and  to  seek  to  reverse  a 
sale  of  the  property  which  was  legally 
carried  out  under  the  provisions  of  the  law 
applicable  tp  such  cases. 

The  Judge  has  dismissed  the  plaintiff's 
suit,  holding  that,  under  Section  185  of  the 
Criminal  Procedure  Code,  the  suit  could 
not  be  maintained;  but  we  go  further,  and 
are  of  opinion  that,  imder  the  circumstances, 
no  civil  action  could  be  instituted  at  all. 

We  dismiss  the  appeal  with  costs  and 
interest. 


The  i9ih  July  1867. 

Present : 

The  Hon'ble  L.  S.  Jackson  and 
C.  P.  Hobhouse,  Judges, 

Appeal  —  Remand. 

Case  No.  12  of  1867. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  2^-Pergun' 
nahs,  dated  the  6th  October  1S66,  revers* 
ing  a  decision  pcused  by  the  Moonsiff  of 
Diamond  Harbour,  dated  the  6th  March  \ 
1866. 

Kishen  Chunder  Gaen  (Plaintiff),  Appellant, : 

versus 

Sreeshtee  Dhur  Khaltah  (Defendant), 

Respondent,  ; 

Baboo  Poorno  Chunder  Shome  for  Appellant. 
Mr.  C.  Gregory  for  Respondent. 

The  omission  to  appeal  ag^ainst  ao  order  of  remand  ; 
does  not  preclude  a  respondent  on  ap^al  from  taking  ^ 
an  objection  to  the  order  of  remand  as  ermneons. 
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*  And  see  th«  ruling 
of  the  Jadicial  Com- 
nhtee  in  Forbes  versus 
Aaiecroonissa  Begum, 
X.  Moore's  Indian  Ap- 
peaK  page  259. 


Jachotty  y, — There  are  two  questions 
nised  in  this  appeal. 

The  first  is,  that  the  Principal  Sudder 
Ameen  was  in  error  in  deciding  the  suit 
in  contravention  of  the  previous  order  of 
remand  in  the  same  suit  by  a  former  Prin- 
cipal Sadder  Ameen.  Without  going  into 
the  entire  facts  of  the  case,  I  may  shortly 
state  that  the  order  of  remand  in  ques- 
tion appears  to  me  to  have  been  clearly 
erroneous.  Bui  then  the  special  appellant 
contends  that  the  defendant,  not  having 
appealed  against  that  order  of  remand,  is 
BOW  concluded  by  it,  and  that  the  Principal 
Sadder  Ameen  was  not  at  liberty  to  re-open 
the  question  then  settled.  But  the  decision 
of  this  Court,  to  be  found  at  page  66  of 
Marshall's  Reports,  to  the  effect  that  an 
appeal  against  an  order  of  remand  ought  to 
be  preferred  when  the  order  is  given,  and 
cannot  be  made  afterwards,  has  been  ex- 
pressly overruled  by  the  decision  of  a  Full 
Bench*  to  be  found  at  page  91  of  V.  Weekly 

Reporter.    Consequent- 
ly, the  special  respond- 
ent would  be  at  liberty 
upon  this  appeal  to  take 
the  objection  against  the 
first  order  of  remand,  if 
if  were  necessar}-.    That  appears  to  me  suffi- 
cient to  show  that  he  cannot  be  considered  to 
be  now  concluded  by  the  order,  and  certainly 
nothing  would  oblige  us,  having  the  special 
a{^eal  before  us,  to  set  up  a  former  order 
vbich  has  been  got  rid  of,  it  may  be  irregu- 
hrlr,  but  which,  at  any  rate,  was  wrong  and 
iUegal. 

1  think,  therefore,  that  we  are  not  bound 
to  entertain  this  point,  and  that  the  decision 
of  the  present  Court,  which  appears  to  be 
correct,  ought  to  be  upheld. 

There  is  a  second  ground  taken,  that  the 
Principal  Sudder  Ameen  has  committed  an 
error,  that  is  to  say,  has  made  a  defective 
investigation  in  omitting  to  find  that  the 
hnd  in  dispute  in  this  case  was  \\  cottahs  as 
alleged  by  plaintiff,  or  2  J  cottahs  as  alleged 
bv  defendant.  It  appears  that  there  is  no 
qoestion  as  to  the  identity  of  the  land  which 
fies  within  stated  boundaries ;  and,  as  plaintiff 
was  not  entitled  to  recover  possession  of  it, 
it  b  of  little  importance  whether  the  land  was 
more  or  less  in  quantity. 

I  think,  therefore,  that  the  special  appeal 
mst  be  dismissed  with  costs. 

Hnbhouie,  /.—I  concur. 


The  19th  July  1867. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  C.  P. 
Hobhouse,  Judges. 

Limitation—Clause  6,  Section  i,  Act  XIV.  of 
1859  —  Onus  probandi  —  Boundary-dispute  — 
Lakherai. 

Case  No.  21  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Tipperah,  dated  the  4th 
October  1866,  affirming  a  decision  passed 
by  the  Principal  Sudder  Ameen  of  that 
Distticty  dated  the  igth  March  1866, 

Beer  Chunder  Joobraj  (Plaintiff), 
Appellant, 

versus 

Ram  Gutty  Dult  and  others  (Defendants), 

Respondents, 

Baboo  Khetturnath  Bose  for  Appellant. 

Baboo  Romesh  Chunder  Mitter  for 
Respondents. 

Qause  6,  Section  i,  Act  XIV.  of  1S59,  provides  that 
possessory  titles  by  virtue  of  awards  under  the  Regu- 
lations there  mentioned  shall  become  final  unless  ques- 
tioned within  three  years.  But  that  will  not  enable  a 
person  to  come  in  within  three  years  after  the  date  of 
such  awards,  and  recover  possession  of  lands  in  respect 
of  which  his  suit  has  been  barred  by  the  other  provisions 
of  the  I^w  of  Limitation. 

In  a  question  of  boundary  between  a  lakheraj  tenure 
and  a  zemindar's  mSI  land,  there  is  no  presumption  in 
favor  of  one  or  the  othet,  Y>ut  the  onus  is  on  the  plaintiff 
to  prove  his  case. 

Jackson,  J. — The  respondent  has  ^<M)t 
appeared  in  this  case,  but  it  is  very  obvious 
from  the  argument  of  the  special  appellant's 
vakeel  that  there  is  no  case  for  the  appel- 
lant. 

He  sued  for  possession  of  certain  land, 

and,  amongst  other  things,  asked  to  set  aside 

'  an  award  of  the  Revenue  Surx'eyors.    Both 


3LO 


Civil 


THK  WBIKLY   RSPORTER. 


Rulings,        [Vol.  VIII. 


Courts  below  found  that  the  plaintiff  had 
not  been  in  possessicyi  of  the  land  in  dispute 
for  upwarjjs  of  12  years,  and  therefore  they 
concurred  in  dismissing  the  suit. 

The  plaintiff  now  in  special  appeal  con- 
tends that  such  finding  will  not  bar  his  suit, 
because  he  has  come  to  the  Court  within 
three  years  from  the  date  of  the  survey- 
award.  He  seems  to  be  under  the  impres- 
sion that  a  man  may  be  out  of  possession  of 
his  lands  for  a  whole  century,  and  notwith- 
standing, if  the  Survey  authorities  come  and 
demarcate  that  land  as  being  in  the  posses- 
sion of  the  defendant,  he  would  be  entitled 
to  come  in  within  three  years,  and  sue  for 
possession  of  the  land.  That  is,  I  should 
think,  a  very  obvious  fallacy.  Clause  6, 
Section  i  of  Aft  XIV.  of  1859,  provides 
that  possessory  titles,  by  virtue  of  awards 
under  the  Regulations  there  mentioned,  shall 
become  final  unless  questioned  within  three 
years.  But  that  will  not  enable  a  person 
to  come  in  within  three  years  after  the  date 
of  such  awards,  and  recover  possession  of 
lands  in  respect  of  which  his  suit  has  been 
barred  by  the  other  provisions  of  the  Law 
of  Limitation. 

There  is  another  fallacy  in  the  argument 
of  the  vakeel  for  the  special  appellant.  He 
contends  that  the  defendant  failed  to  prove 
his  title  to  these  lands  as  lakherajdar.  He 
says  that,  failing  such  proof,  the  land  must 
come  to  the  zemindar,  the  plaintiff.  In  this 
case  there  was  an  admitted  lakheraj  tenure. 
Plaintiff  was  the  zemindar  and  owner  of 
mal  land  contiguous.  The  question  was 
whether  the  boundary  between  these  two 
properties  lay  in  one  place  or  in  another,  and 
there  would  be  no  presumption  either  in 
favour  of  one  or  of  the  other.  But  manifestly 
th^ plaintiff  would  have  to  prove  his  case. 

It  IS  quite  clear  to  me,  therefore,  that  the 
special  appeal  ought  to  be  dismissed  with 
costs. 

It  is  admitted  that  the  same  decision  applies 
to  No.  22. 

Hohhouse,  J. — I  concur. 


The  20th  July  1867. 

Present: 

The  Hon'ble  W.  S.  Seton-Karr  and  A.  G. 
Macpherson,  Judges, 

Mortgage—  Redemption— Fi-fa. 

Case  No.  22  of  1867. 

Regular  Appeal  from  a  decision  passed  by 
Baboo  Kylash  Chunder  Deb,  Principal 
Sudder  Ameen  of  24-Pergunnahs,  dated 
the  gth  July  1866, 

Hurro  Pershad  Ghosal  (Plaintiff), 
Appellanly 

versus 

Hurro  Monee  Debee  and  others  (Defendants), 

Respondents, 

Baboo  Ashootosh  Dhur  for  Appellant. 

Mr,  J,  Cochrane  and  Baboo  Kishen  Kishort 
Ghose  for  Respondents. 

In  1S19  /4  mortgagfcd  lands  in  the  Mofussil  to  B^  and, 
as  a  collateral  security,  sfive  B  a  bond  and  wanast  of 
attorney  to  enter  up  judgment  in  the  Supreme  Court.  In 
1S21  execution  issued  on  this  judgement,  and,  under  a 
fi'fay  the  property  was  seized  and  sold  by  the  plaintiif. 
B  was  declared  the  purchaser,  and  got  a  bill  of  sale, 
and  was  put  in  possession.  B  having^  remained  ever  since 
in  possession,  il*5  representatives  in  1S65  sued  to  redeem, 
on  the  ground  that  the  mortgage-debt  was  more  thaa 
satisfied  by  the  usufruct.  Held  that  the  rigbt  of 
redemption  still  subsisted;  that,  at  the  time  of  the  She« 
rifT*s  sale  in  1821,  an  equity  of  redemption  could  not 
be  seized  and  sold  under  a  fi-fa,  and,  therefore,  no  tHIe 
passed  to  ^  when  he  purchased ;  and  that,  as  B  had  no 
right  to  possession  save  as  mortgagee,  be  must  he 
deemed  to  have  obtained,  aixd  to  have  remained  hi  pos- 
session  in  that  capacity. 

Macpherson,  J, — In  this  case  the  facts 
are  somewhat  complicated,  and  they  extend 
over  a  considerable  period  of  time.  The 
chief  contention  is  as  to  the  position  in 
which  the  parties  have  been  left  by  a  series 
of  proceedings  >vhich  commenced  in  1819, 
and  continued  at  intervals  until  the  year 
1863. 
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The  plaintiff,  who  is  the  appellant  before 
DS,  sues  to  redeem  a  garden  at  Belgurrea  in 
the  vicinity  of  Calcnlta  (consisting  of  some 
125  beegahs),  which  was  mortgaged  by 
bis  father  Buloram  Ghosal  as  far  back  as 
the  year  1819  to  Shumboo  Chunder  Mooker- 
jee  and  Ram  Narain  Mookerjee,  through 
whom  the  defendants  claim.  The  deed  of 
mortgage  has  not  been  produced  in  Court; 
bat,  as  will  be  hereafter  pointed  out,  its 
existence  has  been  admitted  by  Ram  Narain 
Mookerjee  in  such  a  manner  that  the  defend- 
ants cannot  now  contend  that  there  was 
not  such  a  mortgage. 

The  garden  is  stated  by  the  plaintiff 
to  have  been  mortgaged  by  the  father 
Boloram  Ghosal  to  Shumboo  Chunder 
Mookerjee,  on  the  22nd  of  May  1819,  to 
secure  the  repayment  of  a  debt  of  4,800 
nipces. 

On  the  same  day  Buloram  Ghosal,  as  a 
collateral  security,  gave  a  bond  and  warrant 
of  attorney  to  enter  up  judgment  in  the 
Sapreme  Court.  Execution  issued  on  this 
jodgment;  and,  under  2.  fi-fay  the  property 
vas  seized  and  sold  by  the  Sheriff,  and 
Ram  Narain,  who  was  the  brother  of 
Shamboo  Chunder,  and  was  joint  in  estate 
with  him,  was  the  purchaser,  the  price 
being  Rupees  8,700.  On  the  24th  of 
December  1821,  he  got  possession  of  the 
guden  from  the  Sheriff ;  and  from  that  lime 
to  the  present  day,  he  and  those  claiming 
tfaiongh  or  under  him  have  remained  in 
possession.  The  balance  which  remained 
ia  the  Sheriff's  hands,  after  satisfying  the 
judgment,  was  paid  over  by  him  to  Buloram 
Ghosal. 

On  the  21st  April  1822,  one  Bipro  Doss 
Buy  obtained  a  decree  in  the  Court  of  the 
24-Peigannahs,  against  Buloram  Ghosal 
and  his  brother  Soodha  Ram  Ghosal;  and, 
in  execution  of  his  decree,  Bipro  Doss 
attached  the  garden  in  dispute  on  the  13th 
Q{  December  of  that  year. 

On  the  24th  of  December,  Ram  Narain 
^ipeared  in  Court,  and  objected  to  this 
ttachment,  but  his  claim  was  disallowed 
*  ibe  ground  (as  we  learn  from  a  petition 
ied  by  Ram  Narain  in  the  Court  of  the 
•  t^Pergunnahs  in  1826,  and  on  which  that 
Cbvt  passed  orders  on  the  17th  of  March 
.ii26)  that  the  purchase  at  the  Sheriff's  sale 
VII  subsequent  to  the  institution  of  the 
ttk  bf  Bipro  Doss  Roy.  This  order,  dis- 
doving  Ram  Narain's  claim,  was,  on  the 
itth  December  1823,  confirmed  by  the 
Soddcr  Coort,  which  declared  that  the  pro- 


perty was  liable  to  be  sold  as  belonging  to 
the  Ghosals.  ^ 

In  accordance  with  an  intermediate  order 
of  the  Sudder  Court,  dated  the  8th  January 
1824,  to  the  effect  that,  if  Ram  Narain  chose 
to  pay  the  money  due  to  Bipro  Doss,  he 
might  be  substituted  as  decree-holder  in  his 
place,  Ram  Narain,  on  the  15th  of  March 
1824,  paid  into  Court  the  amount  due  under 
the  decree  which,  with  interest,  came  to 
Rupees  16,785. 

On  the  23rd  August  1824,  the  Sudder 
Court  ordered  that  the  Rupees  16,785  should 
be  paid  out  of  Court  to  Bipro  Doss,  and 
that  Ram  Narain  should  have  leave  to  exe- 
cute the  decree  of  the  latter  against  the 
Ghosals. 

The  judgment-debtors  objected  on  the 
ground  that  Ram  Narain  was  liable  to 
account  for  the  mesne-profits  of  the  garden 
for  such  time  as  he  had  been  In  possession ; 
and  the  Sudder  Court,  on  the  9th  of 
November  1829,  ordered  that  an  account  of 
m^sne-profits  shou4d  be  taken  from  Ram 
Narain,  who  was  directed  to  give  in  his 
accounts  on  oath  or  solemn  affirmation. 

On  the  29lh  March  1831,  the  Sudder 
Court  ordered  that  the  mesne-profits  should 
be  calculated  at  the  rate  of  Rs.  846-3  per 
annum;  that  the  total  should  be  deducted 
from  the  sum  paid  into  Court  by  Ram 
Narain  under  the  decree  of  Bipro  Doss ; 
and  that  the  Ghosals  should  pay  the 
balance,  or,  in  default,  their  garden  at 
Belgurria  should  be  sold,  and  Ram  Narain 's 
claim  be  paid  out  of  the  proceeds  of  the 
sale.  The  sale  was  actually  carried  out  in 
1832,  but  it  was  cancelled  in  June  1833  for 
irregularity. 

The  sale  having  been  again  directed  to 
take  place  on  the  25th  of  September  1833, 
it  was  at  the  request  of  Ram  Narain 
postponed  until  a  family  suit  for  parti- 
tion between  him  and  his  brother  Shumboo 
Chunder  should  be  disposed  of.  A  similar 
petition  was  put  in  by  Shumboo  •  Chunder 
on  the  same  date. 

On  the  24th  of  December  1835,  the  appli- 
cation of  Ram  Narain  for  the  sale  of  s4>e 
garden,  which  had  been  pending  up  \6  that 
time,  was  finally  struck  off  for  '*  failure  to 
take  steps  to  carry  out  the  sale." 

In  giving  this  statement  of  the  proceed- 
ings in  Bipro  Doss  Roy's  suit,  we  have 
referred  only  to  those  which  are  of  most 
importance,  omitting  many  others  which  are 
less  material. 
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Thus  matters  rested  until  the  year  1862; 
and  it  is  evident  that  their  position  was  as 
unsatisfactory  and  iTl-defined  as  it  could 
well  be.  ©The  original  mortgage  of  181 9 
seems  to  have  been  wholly  lost  sight  of, 
and  the  Courts,  though  still  holding  that  some 
fiduciary  relation  existed  which  rendered 
Ram  Narain  liable  to  account]  for  mesne- 
profits,  were  ignorant  of,  or  entirely  mis- 
understood what  was  the  true  nature  of 
that  relation. 

And  this  ignorance  or  misunderstanding 
was  shared  by  the  parties  themselves.  For, 
in  1862,  we  find  the  present  appellant 
attempting  to  recover  possession  of  the  mort- 
gaged property,  not  upon  the  only  ground 
on  which  he  really  was  entitled  to  relief, 
but  on  a  supposed  state  of  facts  which  had 
no  existence  save  in  the  imagination  of 
himself  or  his  mooktear. 

On  the  I5lh  of  August  1862,  the  appel- 
lant presented  to  the  Court  of  the 
Judge  of  24-Pergunnahs  a  petition  in  the 
old  suit  of  Bipro  Doss  Roy  against  ll^e 
Ghosals.  In  this  petition  he  recites  the 
orders  to  which  we  have  already  referred,  of 
the'  23rd  August  1824,  and  the  24th 
December  1835,  and  other  orders,  and  then 
proceeds  thus :  '*  In  this  case  Ram  Narain 
**  Mookerjee  intervened  and  deposited  the  de- 
**  cretal  money.  To  pay  off  the  money  thus 
*'  advanced  by  the  intervenor,  the  father  of  the 
''petitioner  mortgaged  to  him  his  self-ac- 
**  quired  garden  at  Belgurrea.  Agreeably  to 
"  an  order  subsequently  made  by  the  Sudder 
**  Court,  the  garden  was  placed  in  the  hands 
*'  of  the  intervenor,  and  the  usufruct  thereof 
''was  applied  to  the  liquidation  of  the 
"  amount  advanced  by  him.  The  petitioner 
''submits  that  the  money  due  to  the  inter- 
"  venor  has  been  paid  off  from  the  usufruct, 
"and  a  surplus  is  left  in  your  petitioner's 
"favor;  he,  therefore,  prays  that  the  inter- 
"  venor  may  be  summoned,  accounts  adjust- 
"ed,  evidence  taken  from  the  petitioner, 
"  and  possession  of  the  garden  delivered 
"  to  him.'* 

On  the  23rd  of  May  1863,  the  Judge 
declared  himself  to  be  of  opinion  that  the 
remedy  (if  any)  could  be  enforced  only  by 
a  ca>gular  suit.  In  disposing  of  the  appli- 
cation; the  Judge  remarks :  "  I  am  asked 
"to  re-open  a  question  disposed  of  in  1835. 
"  It  is  contended  that  a  property  was  left 
"  in  the  hands  of  the  opposite  party  for  re- 
"covery,  out  of  the  profits,  of  a  sum  ad- 
"  vanced  in  payment  of  a  decree,  and.  that, 
"under  the  acts  of  the  parties  and  the 
"  orders  of  the  Courts,  this  must  be  regard- 


"ed  in  the  light  of  a  mortgage,  the  power 
"of  redeeming  which  still  exists."  The 
application  was  accordingly  rejected. 

The  respondents  have  not  rested  any  argu- 
ment upon  .the  manner  in  which  the  appellant 
presented  his  case  to  the  Court  of  the  24- 
Pergunnahs  in  1862;  nor,  indeed,  did  their 
Counsel  allude  to  the  matter  at  all.  We 
do  not  think  that  the  present  suit  is  in 
any  way  barred  or  prejudiced  by  the  pro- 
ceedings of  1862.  The  misstatements  then 
made  appear  to  us  merely  to  show  how  com- 
plete was  the  misapprehension  which  existed 
as  to  the  state  of  the  facts  and  the  relative 
positions  of  the  parties. 

On  the  15th  of  May  1865,  the  present  suit 
was  instituted  {in  formd  pauperis)^  being  a 
suit  to  redeem  upon  the  footing  of  the  ori- 
ginal mortgage  of  the  22nd  of  May  18 19. 
The  plaintiff's  case  is  that  the  relationship  of 
mortgagor  and  mortgagee  still  subsists 
between  the  appellant  and  the  respondents 
(who  now  in  this  matter  represent  Ram 
Narain  Mookerjee  and  Shumboo  Chunder 
Mookerjee),  and  that  much  more  than  the 
mortgage-debt  has  been  realized  from  the 
usufruct. 

The  Principal  Sudder  Ameen  has  found 
that  the  relation  of  mortgagor  and  mortga- 
gee between  Buloram  and  Ram  Narain  and 
Shumboo  Chunder  Mookerjee  ceased  to 
exist  from  the  date  of  the  Sheriff's  sale  on 
the  13th  of  December  182 1,  when  the  hold- 
ers of  the  bond  and  warrant  of  attorney 
satisfied  their  debt  and  took  possession  of 
the  garden,  and  when  Buloram  received 
and  appropriated  the  surplus-proceeds  of  the 
sale ;  that  the  subsequent  application  of  Ram 
Narain  for  the  sale  of  the  garden,  after  he 
had  paid  into  Court  the  money  due  to  Bipro 
Doss,  was  an  act  of  "  ignorance  or  fatuity^ 
on  his  part  by  which  his  real  interests  could 
not  be  affected ;  and  that,  from  1 830,  when 
the  application  for  sale  was  struck  off,  if 
not  from  an  earlier  date.  Ram  Narain's 
possession  was  that  of  a  trespasser,  and  was 
consequently  adverse  to  the  plaintiff,  who  is 
accordingly  barred  as  not  having  sued  within 
12  years.  Being  of  this  opinion,  the  Prin- 
cipal Sudder  Ameen  dismissed  the  suit  with 
costs. 

The  question  argued  before  us  is  the  same 
as  that  argued  before  the  Lower  Court,  ri>., 
does  the  relation  of  mortgagor  and  mort- 
gagee still  subsist,  or  has  the  title  of  the 
mortgagee  been  exchanged  lor  any  other 
title,  and,  if  so,  when  and  how  ? 
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The  first  point  which  we  have  to  decide 
is,  whether  the  alleged  mortgage  of  Buloram 
of  the  22nd  of  May  1819  is  proved.  It  is 
stated  distinctly  in  the  plaint.  Its  exist- 
ence is  not  positively  denied  by  any  of  the 
defendants,  but  some  of  them  (Sreeman 
Chander,  Dhunendur  Chunder,  Jadabendur 
Chunder,  and  Ghunessam)  say  in  their 
written  statement  that  they  ''  have  no  know- 
ledge at  all  of  the  truth  or  otherwise  of  the 
mortgage  pleaded  by  the  plaintiff,  nor  have 
they  been  able  to  find  the  deed  of  mortgage 
or  any  trace  of  the  transaction." 

The  Lower  Court  apparently  look  it  for 
granted  that  the  mortgage  did  originally 
exist,  and  the  matter  does  not  appear  to  have 
been  contested,  which  may  account  for  no 
proper  evidence  having  been  given  as  to  it. 
Nor  was  it,  in  truth,  seriously  contested  before 
Qs,  although  our  attention  was  called  to  the 
fact,  that  there  was  no  sufficient  proof  of  the 
mortgage. 

Under  the  circumstances,  we  think  that 
there  is  upon  the  record  evidence  which 
safiiciently  proves  that  the  mortgage  did 
exist,  and  also  what  its  terms  substantially 
were.  As  it  was  accompanied  by  a  bond 
and  warrant  of  attorney  to  enter  up  judg- 
ment in  the  Supreme  Court,  the  probability 
is  that  it  was  executed  in  Calcutta,  and  that 
it  was  in  the  English  form.  But  we  have 
it  referred  to  and  described  by  Ram  Narain 
Mookerjee  himself  in  the  petition  filed  by 
him  in  Bipro  Doss  Roy's  suit,  and  on  which 
the  Court  of  the  24-Pergunnahs  passed 
orders  on  the  17th  of  March  1826.  In 
that  petition  he  says  that  Buloram  Ghosal, 
having  stood  security  to  Government  for  one 
BjTjnath  Roy,  a  zemindar,  was  arrested  and 
pat  in  prison  for  certain  arrears  of  revenue. 
"In  the  month  of  May  18 19,  the  above- 
'  named  Ghosal  and  his  brother  Soodha 
•*  Ram  Ghosal,  for  the  purpose  of  paying 
**  the  arrears  due  to  Government,  borrowed 
"  Rapees  4,806,''  and  mortgaged  to  Shumboo 
Chander  Mookerjee  and  William  Benjamin 
Preston  (a  jurisdiction-trustee)  the  gardens 
8itiuted  at  Belgurrea,  and  at  the  same  time 
gave  a  bond  and  warrant  of  attorney,  the 
money  being  repayable  in  one  year.  He 
goes  on  in  his  petition  to  recite  how,  on 
the  3rd  December  1 821,  the  garden  was  sold 
m  satisfaction  of  the  judgment  obtained  on 
the  bond,  and  was  purchased  \ff  himself 
(Ram  Narain).  It  appears  to  us  that  we 
ht?e  thus  the  means  of  knowing  with  cer- 
tiuoty  what  the  nature  of  the  transaction 
«'as,  and  that,  in  the  absence  of  evidence 
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as  to  the  rate  of  interest  to  be  allowed, 
we  must  declare  it  to  be  12  per  cent.  As 
the  case,  however,  m*ust  be  remanded  for 
enquiry  into  the  accounts,  w*  shall  re- 
serve leave  to  any  of  the  parties  to  prove 
the  original  mortgage- deed ;  and,  if  it  is 
proved,  the  interest  must,  of  course,  be  cal- 
culated according  to  any  rate  therein  stipu- 
lated for. 

The  facts  being  as  we  have  stated,  we 
are  of  opinion  that  the  right  of  redemption 
has  not  yet  been  lost.  At  the  time  of  the 
Sheriff's  sale  in  182 1,  an  equity  of  redemp- 
tion could  not  be  seized  and  sold  under  a 
fi-foy  and,  therefore,  nothing  passed  under 
the  Sheriff's  sale  to  Ram  Narain.  Ram 
Narain,  no  doubt,  was  put  in  possession ; 
but,  as  he  had  no  right  to  possession  save 
as  mortgagee,  he  must  be  deemed  to  have 
obtained,  and  to  have  remained  in  possession 
in  that  capacity. 

It  is  evident  from  the  course  which  he 
adopted  in  Bipro  Doss  Roy's  suit  that  Ram 
Narain  was  himself  well  aware  that  he  had 
no  absolute  title  to  the  property  of  which 
he  had  obtained  possession.  That  this  was 
the  case  is  shown  also  by  his  petition  of 
March  1826  (to  which  we  have  already 
more  than  once  referred),  for  we  find  him 
there  saying  expressly  that  "  it  was  contrary 
^'  to  the  rules  of  practice  of  the  Supreme 
'^  Court  to  institute  any  claim  in  any  shape  " 
regarding  his  right  to  this  property  as  against 
the  Ghosals — an  observation  no  doubt  true, 
inasmuch  as,  according  to  the  law  adminis- 
tered by  the  Supreme  Court,  the  Sheriff's 
sale  of  the  equity  of  redemption  passed 
nothing  whatever  to  the  purchaser.  More- 
over, unless  Ram  Narain  was  intended  both 
by  the  Zillah  Court  and  by  the  Sudder 
Court  to  be  treated  as  a  mortgagee  in  posses- 
sion (although  his  treatment,  even  in  this 
view,  was  most  extraordinary  and  inexplic- 
able), we  cannot  conceive  how  he  should  have 
been  deemed  liable  to  account  for  the  mesne- 
profits  from  December  1821,  when  he  got 
possession.  The  accounts,  too,  were  ordered 
to  be  filed  by  him  just  in  the  way  in  which 
he  would  have  been  ordered  to  file  them  if 
he  had  been  a  mortgagee.  ^ 

It  is  contended  that  Shumboo  CliAinder 
and  his  representatives  are  not  bound  by 
what  Ram  Narain  said  and  did.  But 
Shumboo  Chunder  and  Ram  Narain  were  (as 
admitted  by  Shumboo  Chunder  in  his  peti- 
tion of  25th  September  1833)  brothers  joint 
in  estate,  and  the  name  of  one  was  used  for 
both,  and  the  acts  of  the  one  bound  the  other. 
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Clearly,  Shumboo  Chunder  and  his  heirs, 
&c.»  are  bound  by  all  that  Ram  Narain  did, 
and  vice  versd.  * 

The  plaintiff  will  be  charged  in  account 
with  the  original  mortgage-debt  of  Rs.  4,800 
with  interest  at  12  per  cent,  from  its  date ; 
also  with  the  surplus  proceeds  received 
frpm  the  Sheriff's  office,  with  interest  there- 
on at  13  per  cent.;  and  also  with  the 
Rs.  16,785  odd  paid  to  Bipro  Doss  by  Ram 
Cpomar  with  interest  at  1 2  per  cent. 

The  defendants,  on  the  other  hand,  must 
account  for  mesne-profits  up  to  date,  with 
interest  at  12  per  cent.  The  finding  of  the 
Sudder  Court  as  to  wassilat  is  to  be  taken 
as  conclusive  on  this  point  for  the  years 
to  which  that  finding  relates.  With  regard 
to  other  years,  the  defendants  must  put  in 
their  accounts  and  prove  them. 

If,  on  taking  this  account,  anything, 
however  little,  remains  due  to  the  defend- 
ants, the  suit  must  be  dismissed. 

As  we  find  that  the  relationship  of 
mortgagor  and  mortgagee  exists,  no  question 
of  limitation  can  arise  as  si.Yty  years  have 
not  yet  elapsed  since  the  date  of  the  mort-  '' 
gage.  {See  Act  XIV.  of  1859,  Section  i,  ; 
Clause  15.) 

The  case  is  remanded  to  the  Lower  Court  , 
under  Section  351  of  Act  VIII.  of  1859,  ' 
in  order  that  the  accounts  may  be  taken,  i 
As  already  mentioned,  the  parties  may,  if 
they  can,  prove  the  original  mortgage-deed  j 
of  1819;  and,  if  the  mortgage-contract  be  | 
proved,  interest  must  be  allowed  according  | 
to  it. 

The  Court  will  take  the  case  up  at  once, 
and  pass  a  final  judgment  upon  it  with  as 
little  delay  as  practicable. 


The  20lh  July  1867. 

Present  : 

The  Hon'ble  C.  P.  Hobhouse  and  Dwarka- 
nath  Mitter,  fudges, 

Stamp-dntj— Solehnamah—Instalment-bond — 

Razeenmmah. 

Reference  to  the  High  Court  by  Baboo  Anund 
<?nunder  Banerjee,  Judge  of  the  Court  of 
Small  Causes  at  Beauleah, 

Case  No.  318  of  1867. 

Manick  Chunder  Roy,  Plaintiff, 

versus 

l^llmon  Sheikh  and  another,  Defendants. 


Case  No.  317  of  1867. 
Punchanun  Sircar,  Plaintiff, 

versus 
Gunesh  Mundul,  Defendant. 

In  a  suit  upon  a  bond  for  Rs.  40  with  interest,  the 
defendant  filed  a  solehnamah,  admittinj^  that  the 
amount  due  from  him  was  Rs.  25,  and  asrreeing  to 
pay  that  sum  by  instalments.  Held  that  the  soleh- 
namah was  not  a  petition  within  the  meaningr  of  Article 
10,  Act  XXVI.  of  iS6;,  but  an  agrreement  within 
the  meaning  of  Schedule  A  of  Act  X.  of  1S62,  and  was 
liable  to  a  stamp-duty  of  2  annas  as  for  an  instalment- 
bond. 

After  instituting^  a  suit  upon  a  bond  for  Rs.  32  with 
interest,  the  plaintiff^  filed  a  razeenamah,  stating 
satisfaction  of  his  claim,  and  withdrawing  the  suit. 
Held  that  the  razeenamah  was  rather  of  the  nature 
of  an  application  than  of  an  agreement. 

Case. — The  plaintiff  in  No.  318  sued 
defendants  for  Rs.  59-10,  being  the  amount 
due  on  a  bond  for  Rs.  40  wiih  interest. 
One  of  the  defendants  appeared  and  filed 
a  solehnamah,  admitting  liability  to  plaintiff 
for  Rs.  25,  and  promised  to  pay  the  same 
by  instalments,  the  plaintifE  expressing  his 
consent  to  the  arrangement.  I  have  received 
this  petition  on  a  stamp  necessary  for  a  bond 
of  Rs.  2  5 .  The  point  on  which  the  opinion  of 
the  High  Court  is  solicited  is  whether  I 
have  acted  rightly  in  requiring  for  the  soleh- 
namah a  stamp  of  two  annas,  being  that  re- 
quired for  a  bond  of  Rs.  25,  instead  of 
allowing  it  to  be  filed  on  a  stamp  of  one 
anna,  /.  ^.,  the  stamp  required  for  petitions. 

The  plaintiff  in  case  No.  317  sued  defend- 
ants for  Rs.  43-8,  being  the  amount  with 
interest  due  on  a  bond  for  Rs.  32,  and  after- 
wards filed  a  razeenamah,  alleging  that  the 
defendant  had  satisfied  his  claim,  and  so  he 
withdrew  the  suit.  I  have  allowed  this  peti- 
tion of  withdrawal  to  be  filed  on  a  stamp  of 
one  anna,  being  that  required  for  petitions. 
The  opinion  of  the  High  Court  is  solicited  on 
a  point  similar  to  that  noted  above,  whether 
I  have  acted  rightly  in  allowing  the  petition 
to  be  filed  on  a  stamp  of  one  anna. 

Section  6  of  the  new  Stamp  Act  (Act 
XXVI.  of  1867),  while  amending  and  re- 
placing Schedule  B,  has. made  no  provision 
for  '^  razeenamah,  ruffanamah,  solehnamah, 
and  the  like,''  similar  to  that  contained  in 
Article  13,  Schedule  B,  Act  X.  of  1862  :  but 
the  penultimate  column  of  the  form  of  the 
return  of  the  stamp-duty  (forwarded  to  this 
office  with  the  Government  Circular  No.  1 549, 
dated  15th  April  1867)  direq^s  that  such 
papers  described  in  Article  1 3  of  the  repealed 
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Schedule,  shall  "bear  the  stamp-duly  ap- 
propriate to  such  under  the  provision  of 
Schedule  A/' 

As  Schedule  A  of  Act  X.  of  1862  does 
not  provide  for  stamps  leviable  for  razeena- 
mabs,  ruffanamahs,  solehnamahs,  &c.|  I  think 
that  the  stamp  which  these  documents  shall 
now  bear  will  depend  upon  the  nature  of  their 
contents.  As  the  solehnamah  in  case  No. 
318  is,  in  fact,  an  instalment-bond  binding 
the  defendant  to  pay  Rs.  25  within  a  cer- 
tain period,  I  am  of  opinion  that  the  defend- 
ant has  been  justly  required  to  pay  for  the 
solehnamah  a  stamp  for  two  annas  under 
Article  12,  Schedule  A  of  Act  X.  of  1862. 

In  case  No.  317,  however,  it  is  to  be 
observed  that  there  is  no  contract  which 
will  have  hereafter  to  be  ful6lled;  but,  as 
plaintiff  has  only  filed  a  razeenamah  '  in 
evidence  of  his  having  withdrawn  his  claim, 
and  received  satisfaction  from  the  defendant, 
he  could  not  in  justice  be  required  to  pay  any 
sump  other  than  that  required  for  petitions 
under  Article  10,  Act  XXVI.  of  1867. 

As,  in  the  absence  of  an  express  provision 
of  the  law,  I  entertain  considerable  doubts 
on  the  points  above  referred  to,  and  as  these 
are  questions  M'hich  will  occur  daily  in  the 
discbarge  of  my  duties,  I  have  submitted 
the  case  for  the  opinion  of  the  High  Court. 

The  judgment  of  the  High  Court  ivas 
delivered  cu  follows  by — 

Hohhouse,  y.— This  is  a  reference  from 
the  Judge  of  the  Small  Cause  Court  at 
Bnnleah  under  Section  22,  Act  XL  of  1865. 
The  reference  is  under  the  Stamp  Law  (Act 
XXVL  of  1867),  and  is  a  reference  on  two 
points  which  have  arisen  in  the  interpreta- 
tion of  that  Act. 

The  first  case  put  before  us  is  this :  The 
plaintiff  sued  upon  a  bond  for  Rs.  40  with 
interest;  the  defendant  filed  a  solehnamah  in 
that  case,  by  which  he  agreed  that  the  money 
doe  from  him  was  not  Rs.  40,  but  Rs.  25, 
and  he  also  agreed  to  pay  that  money  by 
instalments  as  stated  in  the  solehnamah. 

The  question  put  to  us  in  this  case  is 
tbis,  whether  that  solehnamah  is  an  agree- 
ment within  the  meaning  of  Schedule  A  of 
Act  X.  of  1862,  or  whether  it  is  simply  a 
petition  to  a  Small  Cause  Court  within  the 
meaning  of  Article  10,  Act  XXVL  of  1867. 

We  agree  with  the  ludge  of  the  Small 
Cause  Court  in  holding  that  the  solehnamah 
in  this  case  i%not  a  petition,  but  is  an  agree- 
ment, and  that  the  proper  duty  was  not  one 


anna  as  for  a  petition,  but  two  annas  as  for 
an  instalment-bond.  It  seems  to  us  that 
the  solehnamah  was,  iiT  reality,  a  new  agree- 
ment by  which,  under  new  circumstances, 
for  a  different  sum  of  money  and  a  new 
instalmei^t,  the  defendant  did,  in  this  case, 
agree  to  pay  a  certain  sum  of  money  within 
a  certain  time. 

The  second  case,  which  is  put  before  us, 
is  this:  In  that  case  (No.  317)  the  plaintiff 
sued  on  a  bond  for  Rs.  32  with  interest ; 
and,  after  he  had  sued,  he  filed  a  razeenamah, 
stating  that  the  defendant  had  satisfied  bis 
claim,  and  so  he  withdrew  the  suit.  The 
question  before  us  is  whether  this  razeenamah 
is  an  agreement  under  the  provisions  of 
Schedule  A  of  Aft  X.  of  1862,  or  whether 
it  is  a  simple  petition  under  the  provisions 
of  Article  10,  Act  XXVL  of  1867,  before 
quoted. 

We  concur  with  the  Judge  of  the  Small 
Cause  Court  that  the  razeenamah  in  this 
oase  is  rather  of  the  nature  of  a  petition 
than  of  the  nature  of  an  agreement.  It  is 
nothing  more  than  an  application  to  that 
Court  by  which  the  plaintiff  states  that  he 
has  received  the  sum  of  money  for  which 
he  sued.  If  the  plaintiff  were  in  this  case 
to  be  made  to  pay  a  stamp  as  for  an  agree- 
ment, he  would  really  have  been  made  to 
pay  over  a  second  time  a  stamp  which  he 
had  already  paid.  He  had  already  paid  a 
stamp-duty  on  the  bond,  and  the  razeenamah 
was  simply  in  the  nature  of  an  application, 
stating  that  the  money  due  on  that  bond  had 
been  satisfied. 


The  20th  July  1867. 

Present : 

The  llon'ble  C.  P.  Hobhouse  and  Dvvarka- 
nath  Mitter,  Judges. 

Sale— Consideration-money— Presumption. 

Case  No.  270  of  1867.        ^  *  • 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Beerbhoom,  dated  the  3rd 
December  1866,  reversing  a  decision  of 
the  Principal  Sudder  Ameen  of  that 
District y  dated  the  12th  March  1866. 
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Domun  Singh  and  others  (Defendants), 

Appellants^ 

9  versus 

Bhuggobutty  Debea  (Plaintiflf),  Respondent, 

Baboo  Tarucknath  Dull  for  Appellants. 

Baboos  SreenaUi  Doss  and  Romesh 
Chunder  Milter  for  Respondent. 

When  it  has  been  found  that  a  deed  has  been  duly 
executed,  and  that  a  certain  sum  of  money  has  passed  in 
consideration  of  that  deed,  and  when  there  is  a  recital 
in  the  deed  of  the  fact  that  the  balance  of  the  consider- 
ation-money was  paid  previously  to  the  execution  of 
the  deed,  then  there  is  something  more  than  a  presump- 
tion that  the  whole  consideration  has  passed  upon  the 
deed. 

Hobhouse,  J, — The  facts  in  this  case,  so 
far  as  they  are  admitted,  seem  to  me  to  b^ 
these:  There  were  four  shareholders,  three 
of  whom  are  the  special  appellants  in  this 
case,  and  the  fourth  is  the  special  appellant 
in  the  case  No.  585,  which  we  shall  probably 
have  to  refer  to  hereafter.  This  being  so, 
these  four  shareholders  were  possessed  of  a 
talook,  and  this  talook  was  in  suit  between 
them  and  certain  other  parties.  I'hey  re- 
quired money,  it  is  stated,  to  carry  on  this 
suit,  and  it  is  further  stated  that  they  gave 
a  joint  mooktearnamah  to  Gour  Mohun  Roy 
and  Manick  Chunder,  who,  I  understand,  are 
special  respondents  in  this  case.  They  are 
said  to  have  given  this  mooktearnamah,  and  it 
is  said  to  have  contained  a  condition  by 
which  these  two  persons  were  empowered  to 
sell  out  a  certain  share  of  this  talook,  in 
order  to  provide  means  for  carrying  on  this 
suit. 

Then  the  points,  which  are  in  special 
appeal  before  us,  are  these :  The  first  point 
is  whether  this  mooktearnamah  was  or  was 
not  given  by  the  three  special  appellants  in 
this  case,  that  is  to  say,  whether  it  was  given 
with  a  knowledge  that  it  contained  a  parti- 
cu)|ir«.  Clause,  to  the  effect  that  these  two 
mooktoars  or  either  of  them  might  sell  out 
a  portion  of  the  talook,  in  order  to  meet  the 
expenses  of  the  suit.  On  this  point,  I  think 
that  the  Lower  Appellate  Court  has  found 
sufficiently  as  a  fact  that  the  mooktearnamah 
was  executed  by  the  three  persons  with  a 
knowledge  of  its  contents,  because  it  is  not 
shown  to  us  that  there  is  an  alteration  in 


those  contents — any  interpolation,  interlinea- 
tion, or  anything  of  that  kind ;  and  it  has 
been  distinctly  found  by  the  Court  below 
that  the  execution  of  that  particular  mook- 
tearnamah was  acknowledged  in  the  presence 
of  the  Court. 

The  next  point  taken  in  special  appeal  is 
this :  namely,  whether  the  deed  of  sale  was 
bond  fide  and  executed  for  a  consideration 
given.  That  it  was  executed  has,  I  con- 
sider, been  found  sufficiently,  as  a  fact,  by 
the  Court  below.  I  also  am  of  opinion  that 
it  was  executed  for  a  consideration.  I  ob- 
serve that  the  deed  itself  sets  forth  that  a 
certain  sum  of  money  had  already  been 
given  at  the  time  of  the  execution  of  the 
deed,  and  that  the  Court  found,  as  a  fact, 
upon  the  evidence  of  certain  witnesses,  that 
the  remaining  portion  of  the  money  was 
paid  at  the  time  of  the  execution  of  the 
deed.  Now,  it  seems  to  me  that,  when  it  has 
been  found  that  a  deed  has  been  duly  exe- 
cuted, and  that  a  certain  sum  of  money  has 
passed  in  consideration  of  that  deed, 
and  when  there  is  a  recital  in  that 
deed  of  the  fact  that  the  balance  of  the 
consideration-money  was  paid  previous  to 
the  execution  of  the  deed,  then  in  such  a 
case  (and  this  is  such  a  case)  there  is  some- 
thing more  than  a  presumption  that  the 
whole  consideration  has  passed  upon  the 
deed.  This  was,  of  course,  a  presumption 
capable  of  being  rebutted,  but  it  has  not  in 
this  case  been  rebutted,  nor  even  attempted  to 
be  so,  and,  I  think,  we  must,  therefore,  hold 
that  the  finding  of  the  Ix)wer  Court  to  the 
effect  that  the  full  consideration  has  passed 
is  sound  in  law. 

The  next  point  (and  that  is  a  point  which, 
with  the  permission  of  the  Court,  the  pleader 
for  the  special  appellant  has  raised  in  this 
appeal)  is  whether  the  mooktearnamah  in 
question  did  contain  a  power,  not  only  to 
sell  a  certain  portion  of  the  talook,  but  whe- 
ther it  contained  a  further  power  to  sell  a 
portion  of  the  talook,  and  also  a  propor- 
tionate portion  of  the  wassilat,  which,  it 
appears,  was  due  upon  the  talook,  and  was 
in  the  hands  of  the  Collector,  the  estate 
being,  I  understand,  under  attachment.  It 
is  true  that  this  point  has  not  been  taken 
in  the  Court  below,  or,  at  any  rate,  that  it 
was  not  strongly  pressed.  But  it  is  also 
true  that,  in  examining  the  plaint,  there  is 
no  specific  demand  on  the  part  of  the  plaint- 
iff to  take  wassilat  of  the  nature  which  I 
have  described,  that  is  to  say,  wassilat 
deposited  in  the  Collectorate  ^previous  to 
the  sale. 


1867.] 


Civil 


THE  WEEKLY  REPORTER. 


Rulings, 


217 


I  think,  therefore,  that  we  are  bound,  as 
a  Court  of  Equity,  to  enquire  into  the  matter, 
and  to  see  whether  the  mooktearnamah  did 
or  did  not  contain  a  power  to  sell  a  portion 
of  the  wassilat.  as  well  as  a  portion  of  the 
lak)ok  ;  and  I  am  quite  clear,  looking  to  the 
recital  in  the  deed,  and  what  is  subsequently 
stated  in  the  body  of  the  deed,  that  the 
mooktearnamah  did  not  contain  a  power  to 
sell  anything  but  a  portior^of  the  talook. 

1  think,  therefore,  that  the  decree  of  the 
IjovtT  Court  must  be  so  far  modified  as  to 
declare  that  the  special  appellant  shall 
obtain  possession  of  six  annas  of  the  talook, 
together  with  wassilat  accruing  from  the  date 
of  sale  (/'.  e.y  Srabun  1269)  up  to  date  of 
possession. 

Although  I  would  thus  modify  the  decree 
of  the  Lower  Court,  yet  I  think  that  the  appeal 
mast  be  dismissed  with  costs. 

J////^r,  y, — I  concur. 


The  20th  July  1867. 

Present : 

The  Hon'ble  G.  Loch  and  C.  P.  Hobhouse, 

Judges, 

Security  for  costs  (Plaintiff  leaving  India 
before  decision). 

Petition  of  the  Calcutta  and  South-Eastern 
Railway  Company  (Defendants) ,  Re- 
tfondenis  in  Regular  Appeal  No,  /j/ 
of  r86j^  praying  for  an  order  that  Mr, 
F,  Woodhouse  (Plaintiff),  A  p pel  I  ant ^  do 
furnish  security  for  the  costs  incurred 
and  to  be  incurred  by  the  Petitioners 
within  such  time  as  ihe  Court  may  order  ; 
and  that^  in  the  event  of  such  security 
not  being  furnished  within  such  time^ 
judgment  be  passed  against  the  Plaintiff, 
Appellant,  pursuant  to  the  provisions  of 
Sections  jj  and  j^2  of  Act  VI  11,  of  i8^g. 

Mr.  F,  J,  J^ergusson  for  Petitioners. 

Mr,  T.  R.  Stokoe  for  Opposite  Party. 

.  Where  a  plain^jff  leaves  the  country  before  the  case 
tt  decided,  the  proper  course    for   the  defendant   is 


to  apply  to  the  Court  to  take  security  for  costs  before 
the  case  is  decided,  and,  if  no  security  be  furnished,  the 
Court  will  pass  judgment  against  the  plaintiff  by 
default.  But,  if  the  defendant  allows  the  case  to  go  to 
jud^ent,  the  Court  on  appeal  cannot  pass  any  order 
calling  for  security  for  the  costs  of  the  tower  Court, 
which  must  be  left  to  be  realized  in  execution. 

Loch,  y, — It  appears  to  me  that,  as  the 
plaintiff  left  the  country  before  the  case 
was  decided,  the  proper  course  for  the  de- 
fendants was  to  have  applied  to  the  Court 
below  with  regard  to  the  security  for  costs 
before  the  case  was  decided.  The  law  pro- 
vides a  remedy  if  no  security  be  furnished, 
which  is,  that  the  Court  shall  pass  judgment 
against  the  plaintiff  by  default.  But  the 
case  has  now  gone  to  judgment;  and  we 
cannot,  as  it  appears  to  me,  on  appeal,  pass 
any  order  as  to  the  costs  in  the  first  Court. 

With  regard  to  Section  342,  which  re- 
quires that,  ih  appeals  of  this  kind,  the 
Court  shall  demand  such  security  in  all  cases 
in  which  the  appellant  is  residing  out  of 
the  British  territories  in  India,  as  the 
appellant  agrees  to  give  security,  we  need 
say  nothing  more  on  that  matter. 

Hobhouse,  J, — I  agree.  I  think  that,  under 
Section  35,  there  is  a  special  remedy  pro- 
vided ;  and  that,  inasmuch  as  the  petitioners 
in  this  case  did  not  have  recourse  to  that 
remedy,  we  have  not  the  authority  (inasmuch 
as  we  could  not  apply  that  particular  remedy) 
under  Section  37,  Act  XXIII.  of  1861,  to 
call  for  any  security  for  costs.  Those  costs 
can,  of  course,  at  any  time  be  realized  in 
execution  of  decree,  and  that  seems  to  me 
to  be  the  proper  remedy  to  which  recourse 
should  be  had. 

Under  Section  342,  our  cause  is  quite 
plain,  inasmuch  as  the  opposite  party  admits 
his  readiness  to  give  the  security  required. 


The  22nd  July  1867. 

Present : 

The  Hon'ble  G.  Loch  and  Dwarkanath 
Milter,  fudges, 

WiU— Execution. 

Case  No.  230  of  1867. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  East  Burdwan, 
dated  the  6th  October  1866,  affirming  a 
decision  passed  by  the  Moo  miff  of  that  Dis" 
tria,  dated  the  uSth  March  1864, 

e 


2l8 


Civil 


THE  WEEKLY  REPORTER. 


Rulings        LVol.  VIIL 


Gooroo  Doss  Baboo  (one  of  the  Defendants), 

Appellant, 

^  versus 

Soondur  Koomaree  Debia  (Plaintiff)  and 
another  (Defendant),  Respondents. 

Bahoos  Chunder  Madhuh  Ghose  and 
Umurnaih  Bose  for  Appellant. 

Baboo  Bama  Churn  Banerjee  for 
Respondents. 

Where,  according:  to  a  will,  until  the  testator's  wife 
came  of  age,  his  mother  had  the  beneficial  interest  in  his 
property,  and  the  rent  which  the  mother  recovered  from 
the  tenants  was  on  her  own  account,  and  not  as  guardian 
of  the  wife — Held  that  a  decree  obtained  against  the 
mother  was  consequently  not  as  guardian  of  the  minor 
but  personal,  and  that  the  property  of  the  wife  could 
not  DC  sold  in  execution  ot  a  decree  personal  to  the 
mother. 

Lochy  J. — One  Gokool  Chunder  died, 
leaving  a  widow,  Soondur  Koomaree,  and 
a  mother,  Doya  Koomaree.  By  his  wiH, 
bearing  date  the  20th  Bysack  1241,  he 
gave  the  whole  of  his  property  to  his  mother 
Doya  Koomaree  for  her  sole  benefit  till 
his  wife  Soondur  Koomaree  attained  major- 
ity, and  then  the  property  was  to  be  made 
over  to  the  widow  for  her  sole  benefit. 

While  Soondar  Koomaree  was  a  minor,  and 
the  beneficial  interest  of  the  estate  remained 
with  Doya  Koomaree,  she  recovered  rent 
.  from  certain  ryots  under  the  provisions  of 
Regulation  VII.,  1799.  Subsequently,  the 
ryots  brought  a  regular  suit  to  set  aside  that 
summary  award,  and  were  successful  and 
got  a  decree  against  Doya  Koomaree  with 
costs.  In  execution  of  that  decree,  a  certain 
property  belonging  to  the  estate  of  Gokool 
Chunder,  which  bad  by  that  time  devolved 
upon  Soondur  Koomaree,  who  had  attained 
majority,  was  sold,  notwithstanding  the  oppo- 
sition of  Soondur  Koomaree,  and  this  suit 
is  brought  to  set  aside  the  sale. 

The  Principal  Sudder  Ameen  gave  a  decree 
for  the  plaintiff,  but  it  was  pleaded  that 
Doya  Koomaree  was  acting  as  guardian  of 
Soohdur  Koomaree  when  she  brought  the 
suit  fdY  rent,  and  when  she  was  sued  by  the 
tenants ;  and,  under  such  circumstances,  the 
property  of  Soondur  Koomaree  was  liable 
in  execution.  The  case  was  remanded  to 
the  Principal  Sudder  Ameen  by  this  Court 
on  15th  June  1866,  and  he  has  adhered  to 
his  former  opinion  without  properly  carry- 
ing out  the  order  of  remand. 


We  think,  however,  that  there  is  no  neces- 
sity for  another  remand,  as  the  terms  of  the 
will  enable  us  to  dispose  of  the  case.  It  is 
clear  from  the  will  that,  till  Soondur  Koomaree 
came  of  age,  Doya  Koomaree  had  the  bene- 
ficial interest  in  the  property,  and  the  rent 
she  recovered  from  the  tenants  was  on  her 
own  account,  and  not  as  guardian  of 
Soondur  Koomaree,  and  the  decree  obtained 
against  her  was  consequently  not  as  guard- 
ian of  the  minor,  but  personal.  Under  such 
circumstances,  it  is  clear  that  the  property 
of  Soondur  Koomaree  cannot  be  sold  in  exe- 
cution of  a  decree  personal  to  Doya  Koomaree. 
We,  therefore,  affirm  the  order  of  the  Principal 
Sudder  Ameen,  and  dismiss  this  appeal  with 
costs. 


The  22nd  July  1867. 

Present  : 

The  Hon'ble  G.  I>och  and  Dwarkanaih 
Milter,  Judges. 

Sale— Payment  of  consideration- 
money. 

Case  No.  3211  of  1866. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Tirhooty  dated  the  28th  June 
1866,  reversing  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  that  District , 
dated  the  jrst  August  186^. 

Dookha  Thakoor  (Plaintiff),  Appellant, 

versus 

Ram  Lall  Sahee  and  others  (Defendants), 

Respondents. 

Baboos  Kishen  Succa  MooJierjee  and  Luckhtt 
Churn  Bose  for  Appellant. 

Baboo  Poorno  Chunder  Shome  for 
Respondents. 

In  a  suit  for  possession  under  a  bill  of  sale,  the 
defendant  pleaded  that  a  larp^e  portion  of  the  purchase- 
money  still  remained^  unpaid.  Held  that  the  mere 
fact  of  a  decree,  having:  been  subsequently  passed  in 
another  suit,  could  not  anect  the  validity  of  the  defence 
relied  upon  in  this  case. 

Mi  tier,  J. — The  special  appellant  in  this 
case  sued  to  obtain  possession  of  a  certain 
share  in  Mouzah  Bhabungoon  on  the  alle- 
gation that  the  defendant,  special  respond- 
ent,  had  wrongfully  refused  to  deliver  pos- 
session of  the  same  after  l)aving  sold  it  to 
the  petitioner  under  a  bill  of  sale,  dated  nth 
April  1S63,  and  received  from  him  the 
full  amount  of  the  purchase-money  agreed 
upon.  The  respondent  pleadqd  that  a  large 
portion  of  the  purchase-money  still  remained 
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unpaid,  and  that,   therefore,   the  pctiiioner 
vas  not  entitled  to   maintain   this   action. 
The  Lower  Appellate  Court  has  dismissed 
the  claim,  finding  it,  as  a  fact,  that  a  portion 
of  the  purchase- money  was  still  due  from 
the  petitioner.     It  is  now  contended  before 
OS  in  ^cial  appeal  that  possession  ought  to 
have  been  decreed  to  the  petitioner,  inas- 
much as  a  decree  for  the  balance  of  the 
parchase-money  has  been  already  passed  in 
faior  of   the    vendor    in    a   separate   suit 
brooghl  by  him  for  that  purpose.     We  do 
DOt  think   that    this   contention    is  sound. 
Whether  an  order  for  delivery  of  posses- 
sion could   have  been   made   in  the  latter 
suit  on  condition  of  the  peliuoner  satisfying 
the  amount  decreed  against  him,  it  is  need- 
less for  us  to  discuss,  that  suit  having  been, 
as  we  are  informed  by  the  petitioner's  pleader, 
finally  disposed   of    by   a  Division   Bench 
of  this  Court     But,  in  the  case  now  before 
us,  we  are  unable  to  say  that  the  Court 
bebw  has  acted  erroneously  in  dismissing 
the  petitioner's  claim.  •  The  material  aver- 
ment, upon   which  this  claim  was  brought 
forward,    has     been    found     against     him. 
The  respondent  had  every  right  to  detain 
the  property  until  the  full  amount  of  the 
price  agreed  upon  had  been  paid  to  him ; 
ind,  if  he    had  this    right,    the   Judge   in 
the  Court  below  acted  properly  in  dismissing 
ihe  suit  with  costs.     The  mere  fact  of   a 
decree  having    been    subsequently    passed 
^  the   residue  of  the  purchase- money    in 
mother  suit   cannot    affect    the  validity  of 
the  defence  relied  upon  in  this  case,  and 
we  are  not   informed   even    now  that  that 
decree  has  been  satisfied.     Under  these  cir- 
cumstances, we  dismiss  the  special  appeal 
inth  costs,  bearing  interest  at  the  rate  of  1 2 
per  cent,  per  annum  from  this  date  to  the 
date  of  realization. 


The  22nd  July  1867. 
Present: 

The  Hon'ble  G.  Loch  and  Dwarkanaih 
Mitter,  Judges. 

Separate  Kubooleut— Uncultivated  lands. 

Case  No.  409  of  1867  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Chittagongy 
dated  the  ioth  December  1866,  reversing 
tf  decision  passed  by  the  Deputy  Collector 
ef  that    District^  dated  the    2gfh    June 


Shaikh  Mahomed  Kaloo  Chowdhry  (Plaintiff), 

Appellant, 

versus 

Fedaye  Shikdar  (Defendant),  Respondent, 

Baboo  Motee  Lall  Mookerjee  for  Appellant. 

Mr,  R,  E.  Twidale  and  Baboo  Kishen  Dyal 
Roy  for  Respondent. 

A  separate  kubooleut  cannot  be  claimed  for  unculti- 
vated lands  already  comprised  in  a  lease,  on  the  ground 
that  such  uncultivated  lands  have  now  been  brought 
into  cultivation. 

Loch,  ^.— Thk  defendant  in  this  case 
holds  an  istmoraree  etmamee  pottah  com- 
prising 20  droons  of  land.  In  1207  he 
took  out  a  fresh  pottah  from  the  zemindar, 
which  set  forth  that,  of  the  area  comprised 
within  the  defined  boundaries,  12^.  \2c, 
were  khela  or  uncultivated,  and  the  remain- 
ing 7</.  ']c,  were  assessed  at  Rupees  20 
per  droon.  The  zemindar  now  wishes  the 
defendant  to  give  him  a  fresh  kubooleut  for 
sy^h  of  the  khela  lands  as  have  been  brought 
into  cultivation ;  and  contends  that, 
admitting  the  tenure  of  the  defendant  to 
be  a  heritable  one,  the  zemindar  is  not 
precluded  from  demanding  rent  for  the 
uncultivated  lands.  We  think  it  unnecessary 
in  the  present  case  to  determine  whether 
rent  can,  under  the  terms  of  the  lease,  be 
demanded  for  the  khela  lands  brought  into 
cultivation,  for  the  plaintiff's  suit  is  not  to 
enhance  the  rent,  on  the  ground  that  the  de- 
fendant holds  more  land  than  he  is  entitled 
to,  but  he  wants  the  defendant  to  give  him  a 
separate  kubooleut  for  lands  which  clearly 
were  comprised  in  his  lease,  on  the  ground 
that  they  have  now  been  brought  into  culti- 
vation. We  think  the  plaintiflt  cannot  ask 
for  a  separate  kubooleut  for  these  lands,  and 
therefore  dismiss  this  appeal  with  costs. 


The  22nd  July  1867. 

Present: 

The  Hon'ble  G.  Loch  and  Dwarkanath 
Mitter,  Judges, 

Onus  probandi— Suit  to  contest  distramt«-« 

Damages.  •* 

Case  No.  261  of  1867  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Beerbhoom,  dated  the  6th  Decern^ 
ber  1866,  affirming  a  decision  passed  by 
the  Deputy  Collector  of  that  District, 
dated  the  30th  April  1S66, 
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Oojan  Dewan  and  others  (Defendants), 

AppfllaniSy 

versus 

Prannath  Mundul  (Plaintiff),  Respondent. 

Baboo  Bykuntnath  Paul  and  Moulvie  Syud 
Murhumui  Hossein  for  Appellants. 

Baboo  Roopnaih  Banerjee  for  Respondent. 

In  a  suit  to  contest  the  demand  of  a  distrainer^  the 
landlord  is  only  required  to  prove  the  fact  of  tenancy 
and  the  amount  of  jumma.  If,  thereupon,  the  tenant 
pleads  payment,  and  payment  is  denied,  the  onus  is  on 
the  tenant  to  prove  his  allegation. 

Before  a  tenant  can  obtain  any  decree  for  damasces 
on  the  g-round  of  illegral  distraint,  he  must  prove  what 
loss  he  has  actually  sustained. 

Miiiery  J. — This  was  an  action  to  con- 
test ihe  right  of  the  special  appellant  to 
distrain  certain  crops  belonging  to  the 
plaintiff,  special  respondent.  The  prayer  in 
the  suit  was  to  obtain  the  release  of  the 
property  distrained,  and  to  recover  damages 
for  injuries  wantonly  done  thereto.  The 
first  Court,  finding  that  the  special  ap- 
pellant bad  failed  to  prove  the  arrear  de- 
manded by  him,  and  that  the  distraint  itself 
had  been  made  otherwise  than  according 
to  the  provisions  of  the  law,  directed  the 
release  of  the  crops,  and  awarded  a  sum  of 
125  rupees  as  damages.  The  Lower  Appel- 
late Court  has  held  that  the  landlord  has 
failed  to  prove  the  arrear  claimed,  and  that 
there  was  nd  reasonable  cause  shown  to  jus- 
tify any  interference  with  the  amount  of 
damages  awarded.  In  special  appeal  we 
observe,  in  the  first  place,  that  the  I^wer 
Appellate  Court  has  erroneously  required  the 
distrainer  to  prove  something  more  than  he 
can  be  legally  and  reasonably  required  to 
prove.  Section  138,  Act  X.  fi{  1859,  says, 
it  is  true  that  "  in  all  suits  to  contest  the 
**  demand  of  the  distrainer,  the  distrainer 
*  shall  be  required  to  prove  the  arrear  in  the 
same  manner  as  if  he  had  himself  brought 
"suit  for  the  amount  under  the  foregoing 
"'|)r&visions  of  the  law/'  Now,  if  the  land- 
lord, Instead  of  distraining,  had  brought  a 
suit  for  the  arrears,  all  that  he  would  have 
been  required  to  prove  was  that  the  special 
respondent  was  his  tenant,  and  that  he 
was  liable  to  pay  at  the  rate  specified.  If, 
after  the  landlord  had  succeeded  in  proving 
these  facts,  the  tenant  wanted  to  get  rid  of 
the  claim  by  pleading  payment,  and  the  pay- 


I  ment    was  denied,  the  tenant  would  have 
'  been  required  to  prove  his  allegation.    In  the 
present  case  the  tenancy  as  well  as  the  jumma 
are  both  admitted  by  the  special   respond- 
ent, who  based  his  claim  mainly   upon  the 
ground  of  certain  receipts,  the  genuineness 
of    which    was    disputed   by  the   landlord. 
Neither  of  the  Lower  Courts  has  made  any 
enquiry  about  the  genuineness  of  these  docu- 
ments, or  as  to  the  fact  whether  the   rent 
payable  has  been  actually  paid  or  not.     It 
is  necessary,  therefore,  to  remand  this  case 
to  the  Lower  Appellate  Cpurt  to  enquire  into 
the  truth -of  the  allegation  of  payment,  and 
of    the    receipts    propounded     in     support 
thereof.     On  the  question  of  damages,  ure 
remark  that  no  enquiry  has  been  made  into 
the  extent  of   the   injury  alleged    to  have 
been  done  to  the  crops  distrained,  the  only 
ground  upon  which  the  claim  for  damages 
was  based  in  the  original  plaint.     Nor  does 
it  appear  to  us  upon  what  data  the  I^wer 
Courts   have    awarded    the    sum    of     125 
rupees.     With   reference    to  the   illegalities 
dealt  upon  at  great  length  by  the  Court  of 
first  instance,  but  overlooked  by  the  Lower 
Appellate  Court,  we  observe  that  the  plaint- 
iff did  not  ground  his  claim  for  damages 
upon  them.     As,  however,  an  issue  was  laid 
down  by  the  Deputy  Collector  on  that  point, 
it  will  be  necessary  to  enquire  into  it ;  but, 
before  the  tenant  can  obtain  any  decree  for 
damages  on  account  of  such  illegalities,  he 
must  prove  what  loss  he  has  actually   "  sus- 
tained thereby.'*  (6>^  Section  142  of  the  Act.) 
We  remand  the  case,  therefore,  to  the  Lower 
Appellate  Court  to  try  it  in  conformity  with 
the  foregoing  remarks.    The  costs  of  the  ap- 
peal are  to  follow  the  result  of  the  final  judg- 
ment in  the  case. 
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The  22nd  July  1867. 
Present : 

The  Hon'ble  G.  Loch  and  Dwarkanath  Milter, 

Judges. 

Section  19,  Act  X.  of  1859— Relinquishment  of 
land— Application   to    Collector— Onus   pro- 

bandi. 

Case  No.  199  of  1867  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  0/  Beerbhoom,  dated  the  28th  No- 
vember iS66y  reversing  a  decision  passed 
by  ihe  Deputy  Collector  oj  Raneegnnge, 
dated  the  roth  March  r866. 
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Mr.  James  Erskine  (Defendant),  Appellan/y 

versus 

Ram  Coomar  Roy  and  others  (Plaintiffs), 

Respondents. 

Bahao  Bungshee  Dhur  Sein  for  Appellant. 

No  one  for  Respondents. 

Seotioo  19,  Act  X.  of  1859,  does  not  imperatively 
re^iure  an  application  for  service  of  notice  of  relin- 
qnsfament  of  land  by  a  ryot  to  be  made  to  the  Col- 
ledor.  Tht  non-service  of  notice  by  the  Collector 
oaiMt  a£Eect  tbe  ri|;hts  of  the  tenant,  if  he  can  prove 
tliat,  previous  to  his  application  to  the  Collector,  he 
lad  given  actual  notice  direct  to  the  landlord  himself 
nr  to  his  authorized  a^nt.  The  application  to  the 
Collector  is  not  bad,  because  it  was  not  made  in  the 
month  of  Chyet  preceding. 

Where  a  tenant  is  found  to  have  taken  steps  re- 
quired by  law  in  furtherance  of  .his  intended  relin- 
qnshment,  it  is  for  the  landlord  to  prove  his  continued 
possessian  notwithstanding.  But  where  it  is  found  that 
the  tenant  has  not  gone  through  the  necessary  steps, 
it  will  be  for  him  to  prove  that  the  landlord  took  pos- 
■ession  of  the  land,  ajid  enjoyed  the  profits  by  holding 
it  khas^  or  by  letting  it  to  others. 

Miiler,  J. — The  petitioner  in  this  case 
was  sned  by  his  landlord  for  arrears  of 
rent  alleged  to  be  due  on  account  of  the 
for  1369  ^-  ^*  ^^  answer  to  the  suit, 
it  was  pleaded  by  him  that  he  had  re- 
linqushed  the  land  in  his  possession  in  due 
time;  that  notice  in  writing  of  his  intention 
to  relinquish  had  been  served  by  him  upon 
Ibe  authorized  agent  of  the  landlord  in  the 
month  of  Chyet  of  the  previous  year;  that, 
oa  tbe  agent  refusing  to  sign  a  receipt  for 
fte  same,  an  application  was  made  to  the 
Collector  in  accordance  with  the  provisions 
of  the  law,  and  finally  that  the  landlord 
himself  was  in  possession  of  the  land 
during  the  period  sued  for.  The  Judge  in 
appeal  decreed  the  landlord's  claim,  holding 
tbat  there  was  no  evidence  to  show  that  the 
landlord  or  his  authorized  agent  had  refused 
to  sign  a  receipt  for  the  notice;  that  the 
application  to  the  Collector  was  invalid, 
niasmiich  as  it  wad  made  after  the  expiration 
of  the  motilh  of  Chyet;  that  nothing  was 
<feDe  upon  that  application,  and,  finally,  that 
•n  actual  relinquishment  of  the  land  was 
Bot  proved. 

There  are  three  grounds  of  special 
appeal  now  urged  before  us.  With  re- 
Ktence  to  the  firsi  ground,  we  observe 
diat  the  Judge  was  clearly  wrong  in  stating 
Aat  "  there  is  no  evidence"  before  the  Court, 
^  the  person  entitled  to  the  rent  or  his 
agent  refused  to  receive  any  "  notice,  and  to 
•ign  a  receifft  for  the  same."    Three  wit- 
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nesses  were  examined  by  the  petitioner  to 
prove  these  facts,  and  he  is  clearly  entitled 
to  the  opinion  of  the  -Lower  Appellate  Court 
upon  the  credibility  of  their;  testimony, 
more  specially  when  the  Court  of  first 
instance  had  dismissed  the  plaintiff's  suit 
on  the  strength  thereof. 

With  regard  to  the  second  point,  we 
observe  in  the  first  place  that  the  law 
does  not  imperatively  require  that  an 
application  for  service  of  notice  must 
be  necessarily  made  to  the  Collector.  Sec- 
tion 19,  Act  X.  of  1859,  simply  declares 
that,  on  the  refusal  of  the  landlord  or  of  his 
agent  to  receive  the  notice,  and  to  sign  a 
receipt  for  the  same,  the  ryot  "  may  make 
an  application  to  the  Collector,  &c.,  &c."  In 
the  present  case,  however,  the  ryot  had 
made  an  application  according  to  the  requi- 
sitions of  the  law.  If  the  Collector  failed 
to  serve  the  notice  contemplated  by  the  law, 
his  neglect  of  duty  cannot  affect  the  rights 
of  the  tenant,  nor  can  the  landlord  have  any 
.substantial  ground  of  complaint  on  account 
of  the  non-service  of  such  notice  by  the 
Collector,  if  the  tenant  can  prove  that,  pre- 
vious to  his  application  to  that  officer,  he 
had  given  actual  notice  of  his  intention  to 
relinquish  directly  to  the  landlord  himself 
or  to  his  authorized  agent.  Nor  do  we 
think  that  the  application  to  the  Collector 
was  bad,  because  it  was  not  made  in  the 
month  of  Chyet  previous.  The  law  does 
not  require  that  it  should  be  so.  The  time 
referred  to  in  the  Section  quoted  above  has 
reference  to  the  service  of  the  original  notice, 
which  the  tenant  is  required  to  give  without 
the  intervention  of  the  Collector.- 

With  reference  to  the  third  and  last  point, 
we  observe  that  there  has  been  a  manifest 
failure  of  justice.  If  the  tenant  is  found 
to  have  taken  all  the  steps  required  by  the 
law  in  furtherance  of  his  intended  relinquish- 
ment, it  is  for  the  landlord  to  prove  that  he 
continued  to  hold  possession  of  the  land, 
notwithstanding  that  such  steps  had  been 
taken  by  him.  If,  on  the  other  hand,  it  is 
found  that  the  tenant  has  not  gone  through 
the  necessary  steps,  it  will  be  for  him  to 
prove  that  the  landlord  took  possession  of 
the  land,  and  enjoyed  the  profits  by  hpfdihg 
it  khas,  or  by  letting  it  to  other  parties.  The 
Judge  has  merely  made  a  cursory  reftiark 
at  the  end  of  his  judgment  that  actual 
relinquishment  has  not  been  proved.  He 
must,  in  the  first  place,  find  the  preliminary 
points  arising  in  the  case,  and  then  come  to 
a  distinct  and  clear  finding  upon  the  evi- 
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dence  on  the  question  of  possession  accord- 
ing as  the  onus  of  proof  might  be  upon  the 
one  or  the  other  patty.  We  remand  this 
case  to  thet  Lower  Appellate  Court  to  try  it 
with  reference  to  the  foregoing  remarks. 


The  22nd  July  1867. 

Present: 

The  Hon'ble  W.  S.  Seton-Karr  and  Dwarka- 
nath  Mitter,  Judges, 

Sale  for  arrears  of  Revenue— Purchaser  of  rights 
of  Govemment— Estoppel— Liinitatioii--Re- 
smnptioiL 

Case  No.  672  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  the  24-Pergunnahs^  dated  the 
^th  January  i86j,  affirming  a  decision 
passed  by  the  Principal  Sudder  Ameen 
of  that  District^  dated  the  gth  Jtdy 
1866. 

Moonshee  Buzlool  Rahman  (Defendant), 

Appellant^ 

versus 

Fran  Dhun  Dutt  (Plaintiff),  Respondent, 

Mr,  R,  T.  Allan  and  Baboo  Annund 
Chunder  Ghossal  for  Appellant. 

Baboo  Kalee  Prosunno  Dutt  for 
Respondent. 

An  auction-purchaser  of  the  rights  of  Government  in 
a  talook  sold  for  arrears  of  revenue  is  not  privy  in  I 
estate  to  the  defaultins^  proprietor.  He  does  not  derive  ^ 
his  title  from  him,  and  is  bound  neither  by  his  acts  nor 
by  his  laches.  The  purchaser  moreover  is  bound  by  no 
limitation  which  would  not  bind  or  affect  the  Govern- 
ment. 

The  talook  in  this  case  having  come  into  the  posses- 
sion of  Government  by  resumption  in  1841 — Held 
that  the  auction-purchaser  could  have  no  better  title, 
and  could  be  in  no  better  position  than  the  Government 
at  the  time  of  resumption. 

»  Seton-Karr^  J, — ^This  is  a  suit  in  which 
the  purchaser  of  a  certain  talook  known  as 
No.  1 186,  at  a  sale  for  arrears  of  revenue,  sued 
the  defendant,  who  is  lessee  of  another  talook 
known  as  No.  38,  for  possession  of  some 
166  beegahs  of  land  which  had  been  ap- 
propriated unlawfully,  and  belonged,  the 
plaintiff  stated,  to  the  talook  which  he  had 
purchased. 


The  first  Court  gave  a  decree,  and  its 
decision  was  confirmed  by  the  Judge. 

In  appeal,  it  is  first  urged  on  us  that  a 
certain  decision  obtained  by  the  defendant 
in  a  case  in  which  Gunga  Sunkar»  the  de- 
faulting proprietor,  was  a  party,  binds  the 
plaintiff,  and  that  he  is  further  barred  by 
limitation. 

Neither  of  these  pleas,  as  put,  has  any  force. 
The  plaintiff,  as  purchaser  of  the  rights  of 
Government  in  the  talook,  is  not  privy 
in  estate  to  the  defaulting  proprietor.  He 
does  not  derive  his  title  from  him,  and  is 
bound  neither  by  his  acts  nor  by  his  laches. 
This  is  the  doctrine  which,  with  reference 
to  the  sale-laws  and  to  public  poHcy  as  re- 
gards the  Government  revenue,  our  Courts 
have  invariably  enforced  and  adopted  in  all 
these  cases.  The  plaintiff,  as  auction-pur- 
chaser, is  bound  by  no  limitation,  which 
would  not  bind  or  affect  the  Government. 

We,  therefore,  overrule  both  of  these  pleas. 
We  may  observe  that  this  view  of  the  law 
was  lately  taken  in  a  case  decided  by  Jus- 
tices Seton-Karr  and  Macpherson  on  the 
19th  of  June  1867,  case  No.  346  of  1867.* 

The  opinion  of  two  Judges  in  the  case 
reported  at  page  191,  Civil  Rulings,  of  the 
Weekly  Reporter,  Volume  II.,  seems  to  be 
somewhat  to  the  contrary  effect.  But  it  is 
an  opinion,  and  nothing  more;  and  the  point 
which  was  really  ruled  in  that  case  was, 
that  a  purchaser  at  a  sale  for  arrears  of 
revenue  was  not  bound  by  an  agreement 
entered  into  by  the  former  owner.  Practi- 
cally, therefore,  the  real  decision  on  the 
point  of  law  in  that  case  does  not  differ 
from  the  other  rulings  of  this  Court  and  of 
the  late  Sudder  Court. 

The  position  of  the  auction-purchaser  in 
the  present  case  is  not,  however,  that  of  a 
purchaser  of  an  estate  of  which  the  revenue 
was  fixed  in  perpetuity  in  1793. 

The  talook  came  into  the  possession 
of  Government  by  resumption  in  1841.  A 
settlement  was  finally  concluded  of  the 
talook  on  the  30th  of  April  iJ^46,  and  the 
plaintiff  became  the  purchaser  on  the  12th 
of  January  x86i. 

It  follows,  therefore,  that  he  can  have  no 
better  title,  and  can  be  in  no  better  position 
than  the  Government  acquired  at  the  time 
of  resumption.  And,  though  the  case  in 
which  the    defaulting    proprietor    and    the 

— —      J 

^  See  ante,  p.  62. 
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defendant  were  parties  is  not  binding  and 
conclusive  against  the  plaintiff,  it  is,  we  are 
boand  to  say,  a  piece  of  evidence  in  the 
dispute,  which  has  now  arisen,  of  a  very  im- 
portant kind. 

With  regard  to  the  other  points  pressed 
on  US  in  special  appeal  by  the  defendant, 
diey  relate  to  the  failure  of  the  Judge 
to  look  into  all  the  evidence  on  the  record, 
and  to  give  the  case  a  full  consideration. 
The  Judge  relies  almost  entirely  on  the 
chittahs  made  after  resumption,  and  on  the 
Ameen'%repoit  as  identifying  those  chittahs 
with  the  lands  of  the  plaintiff's  talook. 
Bat  he  has  not  noticed  the  case  already 
idlnded  to,  nor  the  report  and  award  of  the 
survey,  nor  the  oral  evidence.  And  the 
first  Court  refused  to  send  for  the  chittahs 
of  the  defendant's  talook,  which,  it  is 
urged,  would  have  shown  that  the  land  in 
dispute  belonged  to  the  defendant.  It  may 
be  quite  possible  that,  although  the  chittahs 
of  plaintiff's  talook  marked  out  the  land 
uow  in  dispute  as  belonging  to  the  said 
talook,  the  lands  themselves  may  have  been 
io  the  possession  of  the  defendant  for  a 
period  which  would  have  barred  the  Go- 
vernment at  the  time  of  its  acquirement  of 
the  title  in  1841,  and  would  consequently 
bar  the  plaintiff  now.  But  this  would  be  a 
uiatter  of  evidence,  and  would  be  for  the 
defendant  to  establish. 

The  case  is  remanded  to  the  Judge,  who 
vili  take  it  up,  will  send  for  the  defendant's 
chittahs,  which,  we  presume,  are  in  the 
Collectorate,  and  will  pass  an  entirely  fresh 
decision  on  all  the  evidence,  especially  with 
reference  to  the  previous  case.  If  the  plaint- 
iff can  succeed  in  showing  that  the  lands 
really  and  actually  formed  part  of  the 
talook  in  1841,  and  the  defendant  is  unable 
U)  rebut  or  annul  such  proofs,  the  plaintiff 
nay  be  entitled  to  his  decree.  If  the  de- 
fendant can  show  that  he  has  had  possession 
of  the  lands  for  a  time  which  would  have 
barred  the  Government  in  1841,  the  de- 
fendant may  retain  possession,  and  the 
J>laintiff'8  tuif  should  be  dismissed. 


The  23rd  July  1867. 

Preient: 

The  Hon'bie  Sir  Barnes  Peacocff,  Kt.,  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  Judge, 

Mortgage— ForeckMnre — Deposit  or  tender  of 

Mortgage-money. 

Case  No.  3145  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  ^  Sarun^ 
dated  the  2$th  of  August  t866^  reversing 
a  decision  of  the  Sudder  Moonsiff  of 
tJStt  District,  dated  the  isth  of  August 
1863. 

Dabee  Rawoot  and  another  (Plaintiffs), 

Appellants, 

versus 

Heeramun  Muhatoon  and  others  (Defendants), 
*  Respondents, 

Baboo  foorno  Chunder  Shome  for 
Appellants. 

Baboo  Doorga  Doss  Dutt  for  Respondents. 

Where  a  morteagee  extended  the  time  for  payment  to 
the  25th  November,  and  the  motig^ov  was  prevented 
by  the  closing  of  the  Court  from  depositins^  the  mort- 
gage-money in  the  Judge's  Court  on  that  oay— Hbld 
that  the  mortgagor  sav^  his  estate  from  foredosare  by 
depositing  the  money  in  Court  on  the  first  day  after  the 
25th  Nove  mber  on  which  the  Court  was  open. 

The-mortgagor  having  the  option  either  of  depositing 
the  money  in  the  Judge's  Court,  or  of  tendering  it,  if 
there  is  sufficient  excuse  for  not  depositing  in  the 
Judge's  Court,  he  is  not  bound  to  tender  the  money  and 
prove  that  tender. 

Peacock,  C.  y.— In  this  case  the  plaintiff 
claims  through  the  mortgagor  of  an  estate. 
The  mortgagee,  under  the  provisions  of 
Section  8,  Regulation  XVII.  of  1806,  gave 
notice  of  foreclosure.  The  notice  was 
issued  by  the  Judge  on  the  nth  August 
1862.  On  the  loth  August  1863,  the 
mortgagee  by  petition  allowed  a  further 
term  of  payment  to  the  mortgagor,  extend- 
ing it  to  the  30th  Kartick  1271,  correspond- 
ing with  the  25th  November  1863.        •  • 

It  is  clear  that,  if  the  mortgagor  UUl  ten- 
dered the  mortgage-money  and  interest  to 
the  mortgagee  on  the  25th  November,  he 
would  have  been  in  time;  so  ho  would 
have  been  clearly  in  time  if  he  had  taken 
his  money  into  the  Judge's  Court  on  the 
25  th  November.    But,  unfortunately  for  the 
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plaintiff,  the  Sonepore  fair  and  races  were 
held  ;  and  the  Judge  thought  it  right  not  to 
open  his  Court  on  xhS  25th  November,  but 
to  keep  a  hi>liday  during  the  Sdhepore  fair. 
As  far  as  I  collect,  the  fair  terminated  on 
the  27th  November;  and,  if  the  Judge  was 
justified  in  closing  his  Court,  during  the 
fair,  he  might  have  opened  it  on  the  28th. 
But  the  28th  was  a  Saturday  ;  and  it  appears 
from  the  decision  of  the  Moonsiff  that  the 
Judge  did  not  open  his  Court  on  that  day : 
he  probably  extended  his  holiday  until  the 
Monday  following.  On  that  Monday,  the 
plaintiff  took  his  money  into  the  Court,  and 
deposited  it  there  for  the  purpose  of  prevent- 
ing a  foreclosure  of  his  estate. 

The  Principal  Sudder  Ameen  seems  to 
think  that,  if  the  plaintiff  had  deposited  the 
money  in  the  Judge's  Court  on  the  28th, 
that  would  have  been  sufficient.  He 
considers  that  from  the  25th  to  the  27ih 
was  a  customary  holiday.  I  know  of  no 
holiday  existing  in  the  Court  of  the  Mofussil 
on  account  of  the  Sonepore  fair  or  the 
Sonepore  races ;  and  it  appears  to  me  that 
there  was  no  legal  holiday  from  the  25th 
to  the  28th,  and  that  there  was  just  as 
good  an  excuse,  viz.,  that  the  Court 
was  closed,  for  the  plaintiff's  not  deposit- 
ing his  money  in  the  Court  on  the  28th, 
as  there  was  for  his  not  depositing  it 
on  the  25th,  or  on  any  of  the  days  inter- 
vening between  the  25th  and  the  28th. 
It  appears  to  me  that  on  those  days  the 
Judge  was  improperly  absent  from  his  Court. 

The  question  is  whether  the  absence  of 
the  Judge  from  his  Court  is  a  sufficient 
answer  to  the  mortgagor  for  not  having 
deposited  the  money  in  the  Judge's  Court 
to  prevent  foreclosure. 

It  is  clear  that,  if  the  Judge  was  bound 
to  do  anything  himself,  and  it  was  not 
left  entirely  to  his  Ministerial  Officers  to 
do  that  which  was  required  by  the  Regu- 
lations, there  would  have  been  no  use  in 
taking  the  money  to  the  Court  on  a  day  on 
which  the  Judge  was  absent. 

Section  2,  Regulation  I.  of  1798,  says: 
"The  borrower  is  at  liberty  *  *  *  to 
"deposit  the  amount  due  to  the  lender  on  or 
"be!ore  the  stipulated  date,  in  the  Dewanny 
"Ada*wlut  of  the  city  or  zillah  in  which 
"  the  land  may  be  situated ;  and  the  Judge 
"  receiving  the  same  shall  furnish  the  party 
"with,  a  written  receipt  for  the  amount, 
"  specifying  on  what  date  and  for  what 
"  purpose  such  deposit  may  have  been  made. 
• "  He  shall  also,  at  the  same  time,  cause  a 
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written  notice  of  such  deposit  to  be 
delivered  to  the  lender,  and  on  the  appli- 
cation of  the  latter  and  his  surrender  of 
the  conditional  bill  of  sale,  or  showing 
Satisfactory  cause  why  it  cannot  be  sur- 
rendered, shall  pay  him  the  amoant 
depoaiCed,  and  take  his  acknowledgment, 
to  remain  among  the  records  of  the 
Court/' 


The  period  allowed  for  the  deposit  has 
been  extended  by  Regulation  XVIi.  erf  1806 
to  the  expiration  of  the  year's  notice  of 
foreclosure  required  to  be  given  by  the  mort- 
gagor. 

It  appears  to  me  that  the  plaintiff  was 
not  bound  to  deposit  his  money  unless  be 
got  a  receipt  for  it  from  the  Judge ;  and, 
when  the  money  was  deposited  in  the  Court, 
it  was  the  duty  of  the  Judge  to  issue  notice 
to  the  mortgagee  that  the  money  was  so 
deposited.  The  provisions  of  the  Regulation, 
therefore,  could  not  be  complied  with  on  a 
day  on  which  the  Court  was  not  held  by  the 
Judge. 

It  may  be  that  the  Judge's  neglect  in  not 
holding  his  Court  on  days  which  were  not 
holidays  might  not  be  an  excuse  to  the 
mortgagor  for  not  taking  his  money  in  a 
case  which  depended  strictly  upon  the 
Regulations.  But,  in  this  case,  a  strict 
compliance  with  the  Regulations  had  been 
dispensed  with  by  the  mortgagee,  for  he 
had  extended  the  time  to  the  25th  Novem- 
ber. We  have  to  deal  with  this  case  by 
administering  justice,  equity,  and  good 
conscience ;  and  it  appears  to  me  that,  as 
far  as  equity  is  concerned,  there  was  a  very 
reasonable  ground  why  the  plaintiff  did 
not  deposit  the  money  in  the  Court  on  the 
25th  November,  the  day  fixed  by  the  mort- 
gagee. It  has  been  held  that,  when  the  last 
day  for  depositing  money  under  the  Regu- 
lations is  a  legal  holiday,  the  mortgagor  is 
not  bound  to  deposit  his  money  until  the 
following  day. 

There  may  be  many  other  cases  which 
would  form  as  good  an  excuse  as  a  holiday. 
Suppose  the  case  which  recently  occurred 
in  the  Court  of  Beerbhoom,  in  which  small- 
pox having  broken  out,  and  the  Judge  was 
advised  by  the  Civil  Surgeon  to  close  his 
Court,  and  this  Court  by  a  telegram  author- 
ized the  Judge  to  close  it  lest  the  holding  of 
the  Court  should  be  the  cause  of  spreading 
the  disease ;  no  one  would  contend  that 
there  would  be  any  justice,  equity,  or  good 

d 


1867.] 


Gvil 


THB  WBIKLY  RIPOITBE. 


Rulings. 


aa^ 


conscience  in  holding  that  a  mortgagor  should 
absolutely  lose  his  estate,  because  he  could 
not  go  to  the  Judge's  Court,  and  deposit 
his  money  there,  while  the  Court  was  closed 
under  such  circumstances.  I  think  that,  in 
such  a  case,  there  would  be  as  good  an 
excuse  for  the  mortgagee's  not  depositing 
his  money  within  the  prescribed  time  as  for 
his  not  depositing  on  a  legal  holiday. 

It  is  not  necessary  to  determine  whether  the 
absence  of  the  Judge  and  the  closing  of  the 
Court,  without  a  lawful  cause,  would  form  an 
excuse  for  not  depositing  the  money  within 
the  time  peremptorily  fixed  by  the  Regula- 
tions to  prevent  a  foreclosure ;  for,  in  this  case, 
the  time  fixed  by  law  had  been  extended  by 
the  mortgagee  himself  to  the  95th  Novem- 
ber, up  to  which  date  the  mortgagee  allowed 
the  time  for  payment  to  be  extended.  A 
fraudulent  mortgagee,  who  would  resort  to 
devices  such  as  those  which  it  was  the  object 
of  the  Regulations  to  guard  against,  might 
have  fixed  the  25th  November,  in  the  hope 
and  expectation  that  the  Judge  would  close 
bis  Court  for  the  fair  and  the  races,  and  that 
the  mortgagor  would  not  be  able  to  deposit 
the  money  on  that  day,  and  would  thus  lose 
his  right  of  redemption.  I  do  not  think  that 
that  was  the  object  of  the  mortgagee  in  the 
present  case,  but  I  put  the  case  to  test  the 
principle. 

The  day  fked  for  payment  to  prevent  a 
foreclosure  of  the  estate  was  not  a  day  peremp- 
torily fixed  by  law,  but  a  day  fixed  by 
the  mortgagee  himself.  Now,  Courts  of 
Equity,  as  a  general  rule,  will  relieve  from 
forfeiture  caused  by  not  doing  an  act 
on  a  day  fixed  by  the  parties;  and  I  think 
they  ought  also  to  relieve  when  the  day 
is  fixed  by  law,  and  the  act  is  prevented 
by  some  accident  which  the  person,  to  be 
affected  by  the  forfeiture,  could  not  prevent, 
and  which  was  not  caused  by  any  default 
or  misconduct  on  his  part.  Courts  of  Equity 
will  not  allow  a  lessor  to  forfeit  a  lease,  be- 
cause the  rent  is  not  paid  on  a  particular 
day. 

If  ever  there  was  a  case  in  which  a  mort- 
gagor should  be  relieved,  it  is  in  a  case  like 
this.  The  mortgagor  did  not  know  before- 
hand that  the  Judge  would  not  be  at  his 
Court  on  the  25th  :  he  certainly  did  not 
know  that  the  Judge  would  not  be  there  on 
the  aSth.  Not  knbwing  that  it  would  be  a 
legal  holiday  from  the  25th  to  the  27th,  and 
not  knowing  that  the  Judge  would  be  absent 
on  the  28th,  diere  was  surely  no  negligence 
on  the  part  of  the  mortgagor  in  not  taking 


his  money  to  the  Court  on  the  24th.  I( 
would  not  be  acting  upon  the  principles  of 
equity  and  good  conscience  to  allow  the 
mortgagor  to  lose  his  estate  und^r  the  cir- 
cumstances. The  mortgagee  has  sustained 
no  damage  whatever  in  not  getting  hi^ 
money  on  the  25th,  except  the  interest  on 
his  money,  which  the  plaintiff  would  be 
bound  to  make  good  to  him. 

But  it  is  said  that,  inasmuch  as  the 
plaintiff  could  not  take  the  money  on  that 
day  to  the  Court,  he  was  bound  to  make  a 
tender  to  the  mortgagee,  and  certain  cases 
were  cited  as  authority  on  that  point. 

I  must  say,  however,  that  I  cannot  agree 
at  all  with  those  authorities,  and,  if  necessary, 
to  have  determined  the  case  upon  that  point,  I 
should  have  referred  it  to  a  Full  Bench.  But 
it  is  not  necessary  to  do  so.  The  object  of 
Regulation  I.  of  1798  and  Regulation  XVII. 
of  1806  is  quite  clear.  Regulation  I.  of 
1798  recites  that,  whereas  mortgages  be** 
come  forfeited  if  the  money  was  not  paid 
ofi  the  day  on  which,  according  to  the  terms 
of  the  mortgage,  it  ought  to  be  paid,  and 
that  mortgagees  frequently  denied  the  tender 
of  money  or  kept  out  of  the  way  for  the 
purpose  of  avoiding  tender  or  payment; 
therefore,  to  avoid  all  these  difiSculties  and 
risks  to  which  mortgagors  were  exposed, 
the  Regulation  went  on  to  provide  that 
mortgagors  might  deposit  the  money  in 
the  Judge's  Court  so  that  they  might  be 
safe. 

But,  if  we  were  to  hold  that,  when  the 
Judge's  Court  is  not  open,  the  mortgagor 
is  bound  to  make  a  tender  to  the  mortgagee, 
the  very  object  of  the  Regulation  would  be 
frustrated.  I  should  hold  that  the  plaint- 
iff has  the  option,  either  of  depositing  the 
money  in  the  Judge's  Court,  or  of  tendering 
it ;  and  that,  if  there  is  a  sufilcient  excuse 
for  not  depositing  it  in  the  Judge's  Court, 
he  is  not  bound  to  tender  the  money  and 
prove  that  tender. 

In  this  case,  the  mortgagee  extended  the 
time  for  payment  to  the  25th  November, 
and  the  mortgagor  was  prevented  by  a  cir- 
cumstance to  which  he  was  no  party,  «and 
which  was  not  caused  by  any  default  or  mis- 
conduct on  his  part,  from  depositing  the 
money  in  the  Judge's  Court  on  that  day. 
He,  therefore,  had  a  reasonable  excuse  for 
not  doing  so  ;  and  it  appears  to  me  that  it 
would  be  contrary  to  any  principle  of  jus- 
tice, equity,  and  good  conscience  to  allow 
the  mortgagee  to  take  advantage  of  his  in- 
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ability  to  deposit  the  money  in  Court,  and  to 
treat  the  mortgage  as  foreclosed. 

Under  these  circumstances,  it  appears  to 
me  that  tl!^  pIainti£F  saved  his  estate  from 
foreclosure  by  depositing  the  money  in  the 
Court  on  the  first  day  after  the  25th  No- 
vember, on  which  the  Court  was  open. 

The  decision  of  the  Lower  Appellate 
Court  must  be  reversed,  and  the  decree  of 
the  first  Court  modified  as  follows,  that  is 
to  say,  the  amount  of  the  mortgage-money 
only  without  interest  to  be  paid  into  Court 
within  six  weeks  from  this  date,  instead  of 
on  the  17th  day  of  August  mentioned  in  the 
said  last-mentioned  decree;  the  plainti£F  not 
to  recover  any  wassilat.  In  all  other  re- 
spects, the  said  last-mentioned  decree  is 
affirmed  with  the  costs  of  this  appeal  and 
the  costs  of  the  Lower  Appellate  Court. 

As  the  plaintiff  appears  to  have  since 
withdrawn  the  money  from  the  Court,  the 
decree  will  be  that  he  shall  have  possession 
of  his  land  upon  his  paying  into  Court  the 
amount  of  the  mortgage- money  within  s*x 
weeks  from  this  date.  Under  the  circum- 
stances of  the  case,  we  think  that  the  plaint- 
iff is  not  entitled  to  recover  wassilat;  and 
that,  on  the  other  hand,  the  mortgagee 
ought  not  to  have  any  interest  on  the  money 
which  has  been  drawn  out. 


The  23rd  July  1867. 

Present : 

The  Hon'ble  F.  B.  Kemp,  L.  S.  Jackson,  and 
W.  Markby,  fudges. 

Joint  Hindoo  Family — Ancestral  Property — Pre- 
sumption— Onus  probandi. 

Case  No.  39  of  1866. 

Regular  Appeal  from  a  decision  passed  by 
the  Judge  of  Beerbhoom,  dated  the  22nd 
December  J 86^. 

Tara  Churn  Mookerjee  (Defendant), 
Appellant, 

r 

^  versus 

Joy  Narain  Mookerjee  (Plaintiff), 
Respondent. 

Mr,  R.  V,  Dqyne  and  Baboos  Jugodanund 
Mookerjee  and  Onookool  Chunder  Mooker- 
jee for  Appellant. 


Baboos  Dwarkanath  Miiter^  Sreenatk 
Doss,  Kedarnath  Chatterjee^  Skoshee 
Bhoosun  Bose,  Bama  Churn  Banerjee^ 
Roopnath  Banerjee,  and  Banee  Madhub 
Banerjee  for  Respondent. 

Suit  laid  at  Rupees  4,143. 

Held  by  the  majority  of  the  Court  (Jackson,  J.,  dis- 
senting) diat,  the  existence  of  joint-family  property 
being  admitted,  the  presumption  was  that  all  acquired 
property  belonged  to  the  family,  and  that  the  anus  was 
on  the  defendant  in  this  case,  who  set  up  a  plea  of 
self-acquisition,  to  prove  that  the  joint-estate  was  so 
small  tnat,  after  providing  for  the  maintenance  of  the 
family,  nothing  remained  to  form  a  fund  for  the  pur- 
chase of  other  properties  for  the  benefit  of  the  joint- 
family. 

Markby,  J, — In  this  case,  which  was  ori- 
ginally argued  in  July  last  before  my  brother 
L.  S.  Jackson  and  myself,  and  has  been 
again  argued  before  us,  sitting  with  my 
brother  Kemp,  the  plaintiff  sued  for  partition 
and  possession  of  certain  moveable  and  im- 
moveable property,  to  which  he  alleged  he 
was  entitled  as  guardian  of  one  Radha 
Madhub  Mookerjee ;  the  property  in  ques- 
tion being  alleged  to  be  ancestral  family- 
property,  of  which  the  plaintiff  claims  a  share 
to  the  extent  of  i  anna  24  gundahs. 

A  schedule  of  the  properties  claimed, 
containing  nearly  200  items,  is  attached  to 
the  plaint. 

Radha  Madhub,  the  common  ancestor, 
had  five  sons:  Shama  Churn,  Tara  Chum, 
Modhoo  Soodun,  fiistoo  Chunder,  and 
Dhun  Kristo,  and  two  daughters  whose 
names  have  not  been  mentioned.  The 
plaintiff  is  the  son  of  Bistoo  Chunder,  who 
is  dead.  Shama  Churn  and  Dhun  Kristo 
are  also  dead.  Their  descendants  with  Tara 
Churn,  Modhoo  Soodun,  and  the  plaintiff's 
own  brother,  have  been  made  defendants 
in  this  suit.  The  family  belong  to  the 
caste  of  Koolin  Brahmins,  and  are  governed 
by  the  law  of  Bengal. 

All  the  defendants,  except  Tara  Churn, 
admit  the  plaintiff's  right  to  the  share  which 
he  claims,  and  they  only  seek  to  exclude 
from  division  certain  minor  articles  of  move- 
able property. 

The  real  defendant  in  the  suit  is  Tara 
Chum,  and  he  alleges  in  his  written  state- 
ment that  the  landed  property  possessed  by 
his  father  was  divided  by  him  daring  his 
life  among  his  five  sons  and  two  daughters, 
under  a  deed  executed  in  the  year  1250; 
and  that,  after  this  voluntary  relinquishment 
of  all  his  rights,  the  father  passed  the  re- 
mainder of  his  life  with  assistance  received 
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from  Tara  Churn  himself ;  that,  for  the 
gratification  of  his  father's  wishes,  he  (Tara 
Chum)  lived  during  the  father's  lifetime  in 
a  state  of  commensality  with  his  brothers, 
sisters,  and  nephews,  and  that  he  also  con- 
tinued to  do  so  for  a  short  time  after  his 
father's  demise,  in  accordance  with  the  cus- 
tom of  the  Hindoo  families. 

Tara  Churn  also  alleges  that  the  talooks 
numbered  i  to  3  in  the  schedule,  and  5  to  7, 
as  well  as  a  moiety  of  No.  4,  and  likewise 
Nos.  112,  180,  and  181,  which  are  appur- 
tenances to  the  above-mentioned  talooks,  are 
not  ancestral  properties,  but  have  been  ac- 
quired by  himself  from  his  earnings  as  a 
mooktear  of  certain  wealthy  persons,  and 
from  other  sources  without  the  assistance  of 
any  of  the  rest  of  the  family.  A  consider- 
able portion  of  the  property  claimed  he  ad- 
mits to  be  joint,  and  another  portion  he  al- 
leges to  be  the  sireedhun  of  his  wife,  but 
upon  this  no  question  has  been  raised  be- 
fore us. 

The  allegation  of  a  division  of  the  family- 
property  in  1250  fell  to  the  ground.  The 
only  proof  adduced  in  support  of  it  was  a 
document  (apparently  mutilated),  in  which 
the  father  had  drawn  out  a  schedule  of  the 
property,  and  had  enumerated  the  shares  of 
his  children  excluding  himself.  But,  as  we 
intimated  in  the  course  of  the  argument, 
there  was  not  the  slightest  evidence  that 
this  document  was  ever  acted  on. 

We  must,  therefore,  treat  this  as  the  case 
of  a  Hindoo  family  having  joint-property, 
in  which  one  member  seeks  to  establish  that 
certain  property  acquired  by  him  is  his 
separate  property,  and  not  the  joint-property 
of  the  family.  It  has  been  admitted  at  the 
bar  that  in  such  a  case  the  presumption 
generally  is  that  the  acquired  property 
belongs  to  the  family,  and  that  it  lies  upon 
the  party,  who  sets  up  the  separate  rights, 
to  prove  that  the  property  was  acquired 
exclusively  from  his  separate  resources, 
without  assistance  from  the  joint-funds,  or 
the  joint-labors  of  the  family. 

It  has,  however,  been  contended,  in  the 
first  place,  that  this  presumption  is  not 
applicable  to  the  present  case,  because  the 
joint-property  was  so  small  that  there  could 
have  been  no  surplus  after  providing  for  the 
necessary  wants  of  those  members  of  the 
family  who  were  living  on  the  joint  fund : 
whereas  the  foundation  of  the  presumption 
is  that  there  should  be  a  surplus  capable  of 
being  made  a^iacleus  of  further  acquisition. 


Whether  or  no  this  view  of  the  law  is  in 
all  respects  correct,  it  does  not  appear  to  me 
necessary  to  consider,  t)ecause  I  understood 
it  to  be  conceded  by  Mr.  Doyw  that,  the 
existence  of  family-property  being  admitted, 
the  onus  of  showing  that  it  was  all  absorbed 
by  family-expenditure  rested  with  the  party 
setting  up  the  self-acquisition.  Now,  here 
the  existence  of  family-property  was  dis- 
1  tinctly  admitted ;  but  where  is  the  evidence 
I  that  this  was  wholly  absorbed  by  the  family- 
i  expenditure  ?  I  find  absolutely  none.  Tara 
Churn,  whose  admitted  duty  it  was  to  pro- 
duce this  evidence,  has  left  us  wholly  in  the 
dark,  both  as  to  the  amount  of  the  family- 
income  and  the  difference  between  that  and 
the  family-expenditure.  He  does  not  even 
hazard  a  guess  at  either.  It  is  true  that, 
in  his  written  statement,  he  alleges  that 
he  assisted  in  the  support  of  his  father 
and  of  his  brothers,  and  he  and  his  wit- 
nesses have  made  in  evidence  vague  state- 
ments of  a  similar  character;  but,  in  the 
loth  paragraph  of  the  written  statement, 
h'fe  charges  his  brothers  with  being  possessed 
of  various  descriptions  of  property,  "  rent- 
paying  and  rent-free  lands,  tanks,  gardens, 
farms,  business,  concerns,  and  other  real 
and  personal  property,"  which,  he  says,  they 
are  keeping  concealed  for  the  purpose  of 
preventing  them  being  brought  into  division. 
As  the  basis  of  any  sound  conclusion,  all 
these  statements  appear  to  me  to  be  equally 
worthless.  The  |X)int  is  one  on  which  Tara 
Churn  might  easily  have  produced  clear  and 
precise  evidence ;  and,  as  he  has  not  chosen 
to  do  so,  I  think  it  must  be  found  against 
him. 

I  think,  therefore,  that  the  presumption 
that  this  property  was  acquired  for  the  joint- 
benefit  of  the  family  is  applicable  to  this 
case,  and  it  becomes  necessary  to  consider 
what  is  the  evidence  which  the  defendant 
has  produced  to  rebut  this  presumption. 

The  main  facts  relied  on  for  this  pur]X)se, 
and  which  are  themselves  indisputable,  are 
that  Tara  Churn  was  a  mooktear  carrying 
on  a  very  considerable  business  at  Sooree, 
about  50  miles  from  the  family- residence ; 
that  the  properly  in  dispute  was  bought 
at  Sooree,  and  for  the  most  part  managed  %i 
Sooree;  that  the  purchases  were  nego- 
tiated, and  the  money  found  by  Tara  Chum, 
and  Tara  Churn  alone;  and  that,  after  the 
purchase,  the  only  person,  whose  name  ap- 
pears in  all  transactions  connected  with  the 
properties  is  Tara  Chum. 

In  further  support  of  his  contention,  the 
plaintiff  produced  at  the  trial  a  number  of 
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account-books  which  are  admitted  to  be 
genuine,  and  which  are  kept  in  the  name  of 
Tara  Churn,  that  is  •to  say,  he  is  credited 
with  all  eicpenditure,  and  debited  with  all 
receipts.  In  these  books  are  entered'  the 
accounts  of  the  purchase  of  all  the  pro- 
perties in  dispute,  the  money  paid  on  account 
of  the  purchases  being  entered  on  one  side, 
and,  on  the  other  side,  items  of  money 
received  from  a  variety  of  sources.  On' 
almost  every  occasion,  the  purchase-money 
appears  to  have  been  supplied,  either 
by  the  application  of  money  in  Tara  Churn's 
hands  belonging  to  his  clients,  or  by  loans 
expressly  contracted  for  this  purpose. 

If  we  look  only  to  these  items  in  the  account- 
books  and  to  the  facts  above  stated,  there  is 
perhaps  some  ground  for  contending  that  the 
acquisition  of  these  properties  is  shown  to 
have  been  a  private  transaction  of  Tara 
Churn's  for  his  own  benefit,  in  which  the 
rest  of  the  family  can  claim  no  share.  But, 
when  the  books  are  further  examined,  to 
my  mind,  they  wear  a  very  different  aspe;pt. 
It  was  admitted  that  two  of  the  btothers, 
Modhoo  Soodun  and  Bistoo  Chunder,  spent 
a  great  portion  of  their  time  at  Sooree  with 
Tara  Churn.  Both  appear  to  have  been 
employed  in  small  situations  of  their  own, 
and    also   to  liave    rendered   assistance   to 

Tara  Churn  in  his  business  as  a  mooktear. 

« 

Now,  it  appears  by  the  account-books  that 
the  money  earned  by  these  two  brothers 
was  invariably,  as  far  as  I  can  s  e,  brought 
in  and  entered  to  the  credit  of  Tara  Churn 
in  common  with  the  other  items  of  receipts ; 
so  that  the  earnings  of  all  three  brothers 
formtd  one  general  fund.  Tara  Churn, 
when  examined,  tried  to  make  out  that  these 
were  loans  only  from  his  brothers  to  himself, 
but  there  is  not  to  my  mind  any  trace  of 
this.  There  is  no  trace  of  any  repayment, 
or  any  account  kept  between  the  brothers. 
Modhoo  Soodun  also,  who  was  in  the  em- 
ploy of  the  Principal  Sudder  Ameen, 
brought  in  moneys  which  were  in  his  hands 
belonging  to  his  employer  just  in  the  same 
way  as  Tara  Churn  bronght  in  money  be- 
longing to  his  clients.  On  the  other  hand, 
(ho.  expenses  of  all  three  brothers  are  entered 
ill  the  same  books,  and  no  separate  balance 
is  struck,  showing  the  debit  or  credit  in 
respect  of  each,  but  only  a  general  balance 
of  income  and  expenditure  in  respect  of 
the  whole  fund.  In  fact,  except  as  regards 
the  magnitude  of  the  amounts  contributed 
and  the  name  in  which  the  books  are  kept, 
k  appears  to  me  that  these  axe  jast  as  much 


the  accounts  of  one  brother  as  of  another. 
But,  more  than  this,  we  find  by  the  books 
that,  daring  the  whole  period  which  they 
cover,  considerable  sums  of  money  were 
constantly  being  sent  from  Sooree  to  the 
family-house  at  Kindooli,  and  all  sach 
sums  are  similarly  charged  against  the 
general  expenditure.  On  the  other  hand, 
it  frequently,  though  not  so  frequently, 
occurs  that  money  appears  as  having  been 
sent  from  Kindooli  to  Sooree,  some  of  which 
is  entered  as  the  profits  of  the  very  lands 
which  Tara  Churn  admits  to  be  joint. 
Tara  Churn  says  that  the  family  were  poor, 
and  that  the  money  sent  to  Kindooli  was 
sent  by  him  out  of  his  own  bounty;  but 
that  is  hardly  consistent  with  money  being 
sometimes  sent  the  other  way.  And  it  is 
hardly  possible  to  conceive  that  a  man  of 
Tara  Churn's  experience  should  not  have 
been  alive  to  the  danger  of  entering  such 
items  as  these  without  explanation  in  the 
same  books,  and  under  the  same  heading, 
with  the  income  and  expenditure  relating 
to  properties  which  he,  a  member  of  a 
joint  Hindoo  family,  claimed  to  have  sepa- 
rately acquired. 

But,  if  there  were  any  doubt  upon   the 
matter  on  the  evidence  as  it  stands  thus  far, 
I  think  there  can  be  none  when  we  come 
to  look  at  the  nature  of  the  correspondence 
which  passed  between  the  brothers.     When, 
on  the  occasion  of    this  case   being    first 
argued,  Tara  Chum  was,  by  our  direction, 
recalled  and  examined  before   us,  certain 
letters  were  put  into  his  hands,  and  acknow- 
ledged by  him  to  be  genuine.    They  were, 
accordingly,  put  in  evidence  and  filed,  and 
I  do  not  quite  understand  the  complaint  of 
Mr.  Doyne  that  he  is  taken  by  surprise  bj 
the  reference  that  has  now  been  made  to 
them.     They   have  now   for   months  been 
filed,  and   open  to  the  inspection  of  both 
parties.      The  first  letter  relied  on  is  dated 
the   25th  of  Magh  1252,  and  is  addressed 
by  Tara  Churn  to  Modhoo  Soodun  at  Kin- 
dooli.    It  refers  to  a  proposition  which  had 
been  made  by  Modhoo  Soodun  to  give  up 
the  business  at  Sooree,  and  to  his  expressed 
intention  of  going  on  a  pilgrimage  to  Ju^- 
gurnath.    Tara  Churn  strongly  deprecates 
the  notion  of  giving  up  the  business,  not  in 
the  words  of  a  sole  owner,  but  of  one  part- 
ner to  another  equally  interested  with  him- 
self.    He  speaks  of  its  advantages  to  '*  us^* 
and  says  that  *^^we*'  have  not  acquired  suffi- 
cient '  properties  to  enable  us  to  give    up 
work.    How  can  this  language  be  recon- 
ciled with  the  idea  that  th%  business  was 
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exclusively  Tara  Churn's,  of  which  he  had 
the  sole  control,  and  was  entitled  to  the 
exclusive  benefit  ?  Several  letters  were  also, 
produced  written  by  Tara  Churn  in  Bysack 
1164,  in  which  reference  is  made  to  various 
expenses  which  wo|dd  have  to  be  incurred 
(or  different  merfroers  of  the  family,  and 
consulting  Modhoo  Soodun  as  to  how  these 
expenses  are  to  be  met.  In  the  same  let- 
ters he  refers  to  a  sum  of  Rupees  250, 
which  would  be  required  for  the  rents  of  a 
talook  called  Dabeepore,  one  of  the  pro- 
perties which  Tara  Chorn  claims  as  se- 
parately acquired,  and  in  one  letter  he 
says:  "I  have  heard  that  a  large  portion 
"  of  the  rents  of  Dabeepore  and  Ramosurma  " 
(mother  of  the  alleged  separately  acquir- 
ed properties)  "  have  been  spent  at  home  ; 
"now  it  is  necessary  to  pay  the  /ent;  how 
"tfcis  money  ts  to  be  raised,  you  write  to 
"roe."  And  a  little  later,  he  writes  again 
to  the  same  brother :  "  You  need  not  be  anx- 
"ious  about  the  debts  that  have  been  incur- 
'*red  for  the  rents  of  the  talooks."  The 
bngnage  of  these  letters  appears  to  me 
wholly  inconsistent  with  the  notion  that  the 
two  properties  mentioned  were  exclusively 
Tara  Chum's.  It  seems  to  me  highly  im- 
probable that  Tara  Churn  would  permit  his 
kothers  without  even  the  most  gentle  re- 
ttODstrance  to  help  themselves  out  of  his 
private  funds,  leaving  him  without  the 
means  even  of  paying  his  rent.  Nay  more, 
that  he  would  express  his  desire  that  they 
would  not  give  themselves  any  concern 
Iboat  the  embarrassment  in  which  they  had 
flms  placed  him.  Is  it  not  far  more  pro- 
bable that  these  rents  were  the  common 
property  of  the  family  applied,  in  the  ordi- 
Baiy  course,  for  common  family-purposes, 
tnd  that  the  liability  to  pay  the  rent  was  a 
tommon  liability  for  which  all  were  con- 
tcmed  to  provide.^  Taken  altogether,  the 
leOers  appear  to  me  just  such  as  might  pass 
between  two  persons  having  a  common 
hlerest  in  the  concerns  to  which  they  re- 
nte, but  utterly  unlike  such  letters  as  a 
ittn  would  write  about  his  private  affairs 
i>  a  person  who  could  take  no  more  than  a 
ftiendly  interest  in  them. 

There  was  a  good  deal  of  minor  evidence 
tt  the  case  which  I  do  not  think  it  necessary 
fc  Bonice.  I  have  referred  to  the  most  im- 
tetant,  and  I  have  come  to  the  conclusion 
Wt  ix>  portion  of  the  property  comprised 
h  the  lots  above  mentioned  was  separately 
iomiired  by  Tara  Churn. 
^1  think  thattthe  source  from  which  these 
teqmtltions  were  made  was  the  business  at 
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Sooree,  and  that  the  business  at  Sooree  was, 
in  the  strictest  sense  of  Jhe  term,  the  common 
business  of  the  three  brothers  carried  on  for 
the  benefit  of  the  whole  family.  I  think,  that, 
Tara  Churn  has  himself  made  it  so  by  allow- 
ing his  brothers  to  bring  their  earnings  into 
a  common  fund  with  his  own,  and  to  draw 
their  expenditure  from  the  common  purse. 
The  inevitable  result  of  this  must  have  been, 
if  the  business  iiad  been  a  losing  one,  to 
have  involved  the  whole  family  in  serious 
liabilities.  As  the  family,  therefore,  took 
the  risk  of  loss,  so  I  think  they  are  entitled 
to  a  share  in  the  gains,  and  that  all  the 
acquisitions  made  by  Tara  Churn,  whilst 
carrying  on  that  business,  must  be  taken  to 
have  been  for  the  general  benefit  of  the 
family. 

We  were  warned  by  Mr.  Doyne  that,  if  we 
laid  down  a  strict  rule  as  to  the  necessity 
of  members  of  a  Hindoo  family  making  it 
perfectly  clear  in  their  transactions,  whether 
they  were  acting  on  their  own  account,  or 
for  the  general  benefit  of  the  family,  it 
would  lead  to  this  that,  as  soon  as  one  mem- 
ber of  a  family  wanted  to  work  for  himself, 
he  would  be  obliged  to  separate  altogether, 
and  that  there  would  be  an  end  of  that 
mutual  confidence  which  is  so  favorable  a 
feature  of  Hindoo  families.  In  this  expect- 
ation, I  dare  say,  Mr.  Doyne  is  perfectly 
well-founded.  I  have  no  doubt  that,  a? 
soon  as  it  is  clearly  ascertained  that  one 
member  of  the  family  is  working  for  him- 
self, and  not  for  the  common  benefit,  that 
member  ceases  to  hold  the  same  intimate 
relation  with  the  rest  of  the  family  that  he 
did  before.  But  any  evils  which  result  from 
this  loosening  of  the  family-tie  are  conse- 
quences of  the  act  of  self-acquisition,  which 
must  be  discovered  sooner  or  later,  atid  they 
will  be  in  no  way  mitigated,  but,  as  I  think, 
greatly  increased,  if  we  encourag^e  a  member 
of  a  joint-family  to  conceal  his  real  position, 
and,  though  apparently  working  for  the 
family,  to  turn  round  afterwards,  and  say  he 
was  working  for  himself. 

This  is  the  only  point  on  which  the  decree 
of  the  Lower  Court  has  been  brought  before 
us,  the  grounds  of  appeal  which  relate  to 
other  matters  having  been  all  abandoned  by 
the  appellant,  except  that  which  relates  to 
the  moveable  property  of  the  family.  The 
plaintiff  has,  however,  given  up  this  part  of 
his  claim,  so  that  the  decree  of  the  Lower 
Court  will  be  modified  to  this  extent.  In 
other  respects  the  decree  of  the  Lower 
Court,  in  my  opinion,  ought  to  be  affirmed 
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Kempt  y» — After  hearing  the  argument 
of  the  learned  Counsel,  Mr.  Doyne,  and  of 
Baboo  Dwarkanath  Slitter,  the  pleader  for 
the  respondent,  I  have  come  to  the  same  con- 
clusion as  my  learned  brother,  Mr.  Justice 
Markby. 

The  deed  of  1250  B.  S.,  which  purports 
to  be  a  division  of  his  estate  by  Radha 
Madhub,  the  common  ancestor,  appears  to 
me  to  be  a  mutilated  document — one  of  the 
sheets,  the  principal  or  "sudder''  sheet*  is 
wanting;  it  may  be  that  some  of  the  estates 
now  claimed  by  the  appellant,  Tara  Chum, 
as  his  self-acquired  properties,  were  to  be 
found  in  that  missing  sheet.  Be  this  as  it 
may,  it  is  clear  that  the  deed  was  never 
acted  upon. 

There  was  admittedly  some  joint-pro- 
perty, the  extent  of  which  is  not  very  clearly 
shown.  The  appellant  has,  in  my  opinion, 
failed  to  prove,  and  the  onus  is  upon  him, 
that  the  joint-estate  was  so  small  that,  after 
providing  for  the  maintenance  of  the  family, 
nothing  remained  to  form  a  fund  for  the 
purchase  of  other  properties  for  the  benefit  of 
the  joint-family. 

The  account-books  ranging  over  several 
years  put  in  by  the  appellant  Tara  Churn 
show  that  the  family  was  joint.  There  are 
items  of  entry  in  these  accounts  which  are 
wholly  inconsistent  with  the  position  taken 
up  by  Tara  Churn,  that  these  accounts  re- 
present his  separate  estate.  My  learned 
brother  Markby  has  fully  and  clearly  entered 
into  diis  part  of  the  case,  and  I  need  do 
nothing  but  express  my  entire  concurrence 
in  the  view  taken  by  him.  Then  the  cor- 
respondence between  Tara  Chum  and  his 
brothers  is  to  my  mind  conclusive  evidence 
that  the  family  were  joint  in  estate,  and 
that  the  properties  in  dispute  were  not  ac- 
quired by  Tara  Churn  alone,  and  without 
any  assistance  from  the  joint  purse.  The 
pleader  for  the  plaintiff  gives  up  his  client's 
claim  to  the  moveable  property. 

I  would  affirm  the  decision  of  the  Lower 
Court,  and  dismiss  this  appeal  with  costs 
and  interest  payable  by  the  appellant  Tara 
Chum. 

y^ackson,  y, — I  have  given  this  case  the 
best  consideration  of  which  I  am  capable, 
and  it  has  been  my  anxious  desire  to  bring 
myself,  if  I  could,  to  that  view  of  it  which 
has  been  adopted  by  my  brother  Markby, 
more  especially  as  the  same  view  has  been 
taken  by  my  brother  Kemp,  whose  experience 
and  judgment   in  questions  of  this  kind 


impose  upon  the  Judge  who  dilEers  from 
him  the  necessity  of  supporting  his  own  con- 
clusion by  the  weightiest  reasons. 

I  shall,  therefore,  state  the  grounds  on 
which  I  rest  my  inability  to  concur  in  the 
opinion  of  those  learned  Judges,  although  I 
shall  not  state  them  at  such  length,  as  I 
should  have  done,  if  my  judgment  had  been 
the  judgment  of  the  Court. 

Stated  broadly,  then,  the  impression  pro- 
duced upon  my  mind  by  the  whole  of  the 
evidence  is  this:  That  the  family  from 
which  the  plaintiff  and  the  defendants  came 
was  a  titularly  respectable  but  really  humble 
family  of  Brahmins. 

That  the  family-pro- 

Noie,—Th2X  so-call-    perty  consisted  of   no- 

m.^.^^'"«nffn'm«nv'    ^^'^^  ^ut  some  parccls 

merous,  ana  in  many  r  j  i_  i.  i  j  •  l 
instances    so    poor    in     01    deouttur    land,    With 

Beerbhoom,  that  I  had    a   few  gardens,   taoks, 

before  me  a  few  days        ^       j|^  ^j 

ago    a    petition    from      •""^   vr»..^i     »»««».    |#vir- 

several       Mookerjees,      SeSSlonS. 

in  which  they  complain  That     their     circum- 

of  their  removal  from  gUnceS  were  SO  in- 
the    situation  of  serv-     oi^i^'^v"      wwi%,      *jv      «»* 

ing-peons  in  the  Civil  difterent  as  to  comi>el 
Courts,  on  this  ^oxind    the  eldest  SOU  to  pass 

^o'LrtheynarbSr:    his    We   ^    |he    mas- 

unable  to   acquire  the     ter   01    a    small    SChool, 

accomplishments  of  the  second  to  enter  on 
'^^^'^.^Zt  the  career  of  a  mook- 
the  duties  of  that  situa-  tear  (a  Career  occasion- 
tion-  ally  profitable,  but  al- 

ways evil  spoken  of),  and  two  others  to 
accept  petty  employments  at  a  nominal 
salary  in  the  Principal  Sudder  Ameen's 
Court,  one  of  the  two  afterwards  becom- 
ing an  assistant  to  the  mooktear  brother, 
Tara  Chum,  the  real  defendant  in  the 
cause. 

That  the  business  of  mooktear  was  in  his 
case  remarkably  profitable ;  that  he  had  fre- 
quently in  his  hands  or   within   his  reach 
during  a  long  career  considerable  sums  of^ 
money  belonging  to  clients,  or    borrowed! 
from   other  persons,   of  which   he  availed! 
himself  from  time  to  time  for  the  purpose! 
of  making  advantageous  purchases  of  land;' 
that,  in  making  these  purchases,  he  occasion-^ 
ally  used  his  brothers'  names,  and  that  he] 
employed  them  in  the  management  of  theu 
estates  when  purchased. 

That  he  consulted  them,  and  corresponded! 
with  them  fully ;  that,  in  law-proceedings 
lating  to  these  lands,  he  made  such  allegations] 
(against  third  parties)  as  he  believed  would! 
suit  his  purpose  for  the  time;  that  in  his 
dealings  with  his  brothers  there  was  entii 
unreserve;  but  that,  throng^  all  his  com* 
munications  and  actSj  there  ran  a  delical 
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line  of  ownership  traceable  to  a  keen  e>e,- 
and  especially  visible  to  the  brothers  them- 
selves, but  lost  sight  of  in  the  bad  faith 
which  too  often  follows  upon  dissensions. 

That  also  Tara  Churn's  "  bassa  "  or  lodg- 
ing at  Sooree  was  the  town  head-quarters  of 
the  family ;  that  his  brothers  lived  with  him 
and  in  great  part  at  his  expense. 

That  his  accounts  kept  with  great  minute- 
ness but  little  method,  and  contained  in  the 
books  (which  appear  to  me  unquestionably 
his)  produced  in  Court,  exhibit  trifling  sums 
received  from,  as  well  as  advances  to,  the 
brothers,  and  expenses  incurred  on  their 
accoont,  and  on  account  of  other  members  of 
the  family. 

That  the  younger  brothers  now  advised 
him,  and  now  acted  under  his  directions; 
that  they  contributed  in  some  small  degree 
to  the  expenses  of  house-keeping  at  Sooree, 
but  that  neither  of  them  ever  made  enough 
to  pay  for  his  own  keep. 

That  the  servants  in  the  estates  looked  to 
Tara  Churn  as  their  master,  and  that  he 
made  all  appointments  of  gomashtahs  and 
the  like. 

That  he  was  not  the  manager  of  the 
family,  bat  worked  for  his  own  hand,  though 
he  did  not  take  the  precaution  of  making 
this  evident. 

And  is  there  anything  in  this  which  has 
not  occurred  a  hundred  times  in  the  ex- 
perience of  every  one  of  us  administering 
justice  in  this  country. 

The  carelessness  of  the  Asiatic  over- 
powers the  prudence  of  the  man  of  business. 
The  inborn  tendency  towards  national 
usages  and  the  easy  confidence  of  brotherly 
leiations  prevail  over  the  second  nature  bred 
m  English  Courts,  and  the  professional  sharp- 
ness of  the  mooktear. 

The  native  suitor,  as  I  have  had  occasion 
again  and  again  to  remark,  is  found  to  have 
oscillated  between  blind  implicit  trust,  and 
ttueasooable  restless  suspicion. 

While  peace  lasts,  the  possibility  of  war  is 
uforeseen:  when  discord  begins,  the  ex- 
istence of  previous  harmony  is  ignored. 

Those  who  expect  to  find  in  the  dealings 
of  Dative  suitors,  the  precaution,  the  reserve, 
the  consistent  conduct  which  might  be  look- 
edlor  as  indicative  of  persons  filling  a  parti- 

'ttbr  character,  or  claiming  a  particular  sta- 
ts, and  which  elsewhere  we  generally  do 

--isd,  will  nsoally  be  disappointed.  I 


In  cases  of  this  kind,  it  is  not  generally 
by  minute  indications  that  we  can  afford  to 
be  guided.  They  will  ftften  point  both  ways. 
We  must  look  to  the  body  of  •facts,  and 
observe  which  way  it  gravitates. 

To  these  general  observations  I  will  add 
one  or  two  of  a  more  special  kind. 

Much  has  been  said  of  the  letters  from 
Tara  Churn  which  are  produced,  and  some  of 
which  were  read  to  us.  It  is  to  be  observed 
that,  in  the  first  argument  before  my  brother 
Markby  and  myself,  although  Tara  Churn 
was  questioned  as  to  the  authenticity  of 
those  letters,  no  attempt  was  made  to  use 
them  in  any  way.  But  in  the  second  argu- 
ment, after  the  long  interval  which  elapsed 
between  the  two  hearings,  certain  passages 
from  the  correspondence  were  extracted  and 
read.  The  fact  of  such  expressions  as  those 
referred  to  occurring  here  and  there  in  the 
course  of  a  great  mass  of  letters  does  not 
affect  my  mind  in  any  abiding  way.  The 
letters  were  written  in  a  confidential  way  by 
a*  man  wholly  off  his  guard,  and  not  in  the 
least  thinking  of  the  relative  rights  which 
he  and  his  correspondents  might  possess  in 
respect  of  the  subject  under  discussion ;  and 
I  am  rather  surprised  that  the  expressions 
which  might  favor  the  plaintiff's  contention 
are  not  three  times  as  numerous. 

Another  noticeable  point  is  the  difference 
in  conduct  of  the  parties  before  us.  Tara 
Churn  has  always  courted  long  disclosure, 
has  tendered  himself  for  examination,  and 
has,  in  fact,  been  twice  examined  at  great 
length,  once  in  the  Court  below,  and  once 
before  ourselves.  I  failed  to  see  the  least 
untruthfulness  in  his  statements.  Whereas 
not  one  of  his  adversaries  has  come  for- 
ward to  give  the  information  which  they 
must  necessarily  possess.  I  say  his 
adversaries,  because,  although,  in  point  of 
form,  the  other  members  of  the  family 
are  co-defendants,  yet  the  disguise  is 
too  transparent  to  deceive  for  a  moment. 
The  sole  contest  is  with  Tara  Cham,  and 
the  other  defendants  are  alike  interested 
with  the  plaintiff  in  the  success  of  his  suit. 

I  think  this  is  a  matter  of  the  greatest 
significance,  and  it  is  quite  obvious  thaC  in- 
formation as  to  the  actual  resources  of  the 
family,  which  are  alleged  to  have  supple- 
mented those  of  Tara  Chum,  could  have 
come  from  those  other  members  of  it,  and 
from  them  alone. 

It  seems  to  me,  therefore,  that  there  was 
no  such  nucleus  of  family-property  in  this 
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case  as  to  leave  anything  after  the  main- 
tenance of  the  men\J)ers,  on  which  a  pre- 
sumption (jpuld  be  founded  that  the  proceeds 
had  been  in  any  way  applied  towards  the 
acquisition  of  the  lands  in  dispute ;  that  there 
is  nothing  to  show  that  the  brothers  con- 
tributed any  resources  of  their  own  to  a 
joint  purchase,  and  the  evidence  is  to  my 
mind  overwhelming  thaf  the  several  talooks, 
putnees,  and  tenures  were  purchased  by 
Tara  Churn  through  his  activity  and  vigi- 
lance, and  with  money,  which  either  belonged 
to  him,  or  was  at  his  disposal. 

That,  consequently,  the  property  belongs 
to  him,  and  that  to  deprive  him  of  four- 
fifths  of  it  by  an  application  of  the  doctrines 
of  Hindoo  joint  family  will  be  carrying 
that  law  beyond  its  natural  limits,  and  doing 
him  a  cruel  injustice.  * 

I  have  been  careful  not  to  allow  my  mind 
to  be  influenced  in  the  decision  to  which 
I  have  come  by  any  disadvantage  which 
the  plaintiff  might  suffer  from  the  insuffici- 
ent and  perfunctory  judgment  of  the  Court 
below  in  his  favor,  a  judgment  of  which 
the  shortcomings  have  materially  added  to 
our  difficulties  in  determining  the  appeal. 

Two  observations  occur  to  me  finally  as 
arising  out  of  this  case : — 

First,  that  it  becomes  increasingly  a 
matter  of  question  how  far  we  are  justified 
in  applying  the  strict  doctrines  of  the 
Hindoo  Law  of  property  to  the  suits  of  these 
times,  the  cramping,  rules  of  an  absolute 
polj^y  to  the  altered  condition  of  Hindoos 
under  English  institutions. 

Second,  that,  as  remarked  by  Mr.  Doyne, 
if  cases  like  the  present  bear  any  fruit,  that 
fruit  will  be  the  introduction  of  distrust 
and  jeserve  into  the  Hindoo  family  system,' 
tl^e  destruction  of  confidence,  and  the  early 
reparation  of  interests. 

Whether  or  not  this  is  a  result  which  it  is 
desirable  to  produce,  it  is  needless  now  to 
speculate. 


The  23rd  July  1867. 
Present  : 

The  Hon'ble  H.  V.  Bayley  and  W.  Markby, 

Judges, 

Isumnuyissee  papers  —  Ghatwaiee  tenure — 
Assessment  by  Putneedar  —  Sections  3  and  4, 
and  15  and  1%  of  Act  X.  of  1859  —  Amanof 
Rent  —  Possession. 

Regular  Appeals  from  decisions  passed  hy 
Mr,  F,  Tucker,  Judge  of  West  Burd- 
wan,  dated  respectively  the  23rd,  2^hj 
2$th,  and  26th  October  rS6j, 

Cases  Nos.  13 — 22  of  x866. 

Mr.  James  Erskine  and,    after    him,    Mr. 
W.  Fergusson  (Plaintiff),  Appellant, 

versus 

The   Government    and    Dwarkanath  Singh 
and  others  (Defendants),  Respondents, 

Baboo  Dwarkanath  Mitter,  Mr,  R,  1\  AllaUy 
and  Baboo  Bungshee  Dhur  Hein  for 
Appellant. 

Baboos  Kishen  Kishore  Ghose,  Jugodanund 
Mookerjee,  Mohesh  Chunder  Bost,  and 
Obhoy  Churn  Bose  for  Respondents. 

Regular  Appeals  from  decisions  passed 
by  Baboo  Ram  Taruck  Roy,  Principal 
Sudder  Ameen  of  West  Bur  divan,  dated 
respectively  the  i^lh  and  r^th  June  iS6$, 

Cases  Nos.  305  and  306  of  1865. 

Mr.   James    Erskine  and,    after  him,  Mr. 
W.  Fergusson  (Plaintiff),  Appellant, 

versus 


The  (Sovemment  and  Manick  Singh  and 
others  (Defendants),  Respondents. 

Baboo  Dwarkanath  Mitter,  Mr,  R.  T,  Allan, 
and  Baboo  Bungshee  Dhur  Sein  for 
Appellant. 

Baboos  Kishen  Kishore  Ghose,  Jugodanund 
Mookerjee,  Bunsheedhur  Sein,  and  Otool 
Chunder  Mookerjee  for  Respondents. 

Isumnuvissee  papers,  which  were  mainly  relied  on  by  a 
plaintiff  putnpedar  in  a  suit  l^rought  to  assess  Uqds  said 
to  h^ve  )>een  held  by  a  gbatwal  in  excess  of  (he  acea 
to  which  he,  was  admittedly  eqtitlpd!  lyere  rfj^cted  as 
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insoiScleot,  in  the  absence  of  satisfactory  proof  as  to 
whence  the  inlonnatioo  in  these  papers  was  derived 
(decisions  confra  cited  and  dissented  from);  and  the 
defendant  gh^twal's  contention  that  all  the  lands  had 
heeo  held  at  a  uniform  p^iypsent  of  rent  from  the  time 
of  th^  permanent  settlement  having  been  maintained, 
it  was  held,  whether  he  came  under  Sections  3  and  4,  or 
under  Sections  15  and  16,  Aa  X.  of  1859,  *)is  rent  could 
not  be  enhanced. 

Where  it  was  admitted  that  the  ghatwal  defendant's 
teonre  dated  from  a  time  anterior  to  the  decennial  settle- 
ment and  before  the  creation  of  the  zemindaree,  the 
defendant  is  protected,  whether  under  Section  3,or  under 
Section  1  j,  AA  X.  of  1859,  from  any  fresh  assessment. 

Sixty  years'possession  is  a  bar  under  Clause  3,  Section 
3,  Regulation  II.  of  1805,  not  only  to  past  arrears  of  rent 
b«t  to  future  assessment  of  rent.  Ruling  of  Privy 
Coandl  in  case  of  Chundrabullee  Debia  versus  Luckhee 
Mia  Ckowdkrain  followed. 

Markby,  J ,—No,  /j.— This  suit  was 
brought  to  recover  possession  of  about  2,000 
becgahs  of  cultivated  and  uncultivated  land 
and  1 1  tanks.  The  right  to  eject  was  based 
on  the  ground  that  the  defendant  was  in 
possession  of  the  land  of  which  the  plaintiff 
was  paineedar,  and  that  the  plaintiff  had 
given  the  defendant  notice  to  come  in  and 
deliver  a  poitah,  and  take  a  kubooleut 
wuhin  fifteen  d^ys,  but  that  the  defendant 
bad  refused  to  do  so. 

In  the  plaint,  which  is  also  a  sort  of  writ- 
\m  statement,  it  is  alleged  tliat  these  lands 
we  held  by  the  defendant  without  any 
nghi  under  the  pretence  that  they  were  a 
portion  of  his  ghatwalee  tenure,  whereas 
tbe  defendant  is  entitled  as  a  ghatwal  to 
100  beegahs  only. 

The  defendant,  Dwar^anath  Singh,  sets 
np  a  iiUe  ^  ghatwal  to  the  whole  mouzah 

w^th  the  excepuon  of  a  few  beegahs,  which 
be  claims  as  ancestral  renufree  land,  it  has 
Dccn  held  as  a  hereditary  service-land,  from 
mc  ume  of  the  permanent  settlement.  He 
jtbo  asserts  that  the  plaintiff's  suit  is  barred 
ny  limitation. 

We  should  have  been  very  much  embarrass- 
^  to  discover  what  the  plaintiff's  cause 
jUaion,  as  set  up  in  the  plaint,  really  was 
bm  we  are  relieved  fro m\hat  difficulty  Trl 


2.  Is  the  property  in  dispute  ^  part  of 
mai  of  plaintiff's  putnee  talook,  or  is  jt 
Government  ghatwal?e  property  and  held 
as  such  ?  • 

Upon  the  first  issue,  the  Principal  Sudder 
Ameen  found  that  the  plaintiff's  claim  was 
barred  by  limitation  under  Clause  12  of 
Section  I,  Aft  XIV.  of  1859.  He  consider- 
ed that  neither  the  plaintiff,  nor  any  person 
through  whom  he  claimed,  had  been  in 
possession  of  the  land  claimed  sincciSii, 
and  that  the  defendant's  possession  had 
been  adverse.  That  is  how  we  understand 
his  judgment. 

Upon  regular  appeal,  Morgan  and 
Criover,  JJ.,  reversed  this  decision,  and 
remanded  the  case  for  trial  on  the  merits. 
1  his  Court  then  considered  that  this  was 
the  case  of  a  tenant  who  had  been  permit- 
ted to  extend  his  holding  by  adding  field 
to  field,  and  beegah  to  beegah,  and  that, 
consequently,  when  the  proprietor  of  the 
estate  sued  to  assert  his  proprietary  rights, 
no  plea  of  limitation  could  be  raised,  on  the 
ground  that  the  tenant's  possession  had 
been  an  adverse  possession  to  the  landlord. 

As  far  as  we  can  discover,  no  question  h^s 
been  raised  in  these  appeals  (Nos.  13—22)  as 
to  whether  the  suits  are  barred  by  limitatipn' 
under  Clause  3,  Section  3  of  Bengal  Regu- 
lation  II  of  1805,  which  are  noticed  more 
fully  below  in  disposing  of  some  othqr 
similar  appeals. 

It    will    have    been    observed    that    the 

issues,    as    drawn   by  the  Judge,   leave  it 

ambiguous,   whether  the    plaintiff    did,    or 

did  not,  as  in  the  plaint,  claim  to  eject  the 

defendant  altogether,  or  only  claim  to  have 

his  rights  as  proprietor  declared.    But  this 

doubt  IS  set  at  rest  by  the  judgment  of  these 

two  learned  Judges,   for  they  say:   *^The 

plaintiff  does  not,  as  the  pleader  admits, 

*  seek  to  disturb  the  defendant's  possession, 

however  acquired,  but  merely  to  exercise 

his  undoubted  rights  as  a  landlord,  and  to 

make  the  defendant  pay  for  the  land  which 

he  has  improperly  usurped." 

But  still  the  issue  does  not  remain  very 
clear.  That  the  land  in  dispute  is  "WiAin 
the  zemindaree  of  the  Maharajah  of  Burdwan, 
from  whom  the  plaintiff  derives  the  title, 
IS  admitted;  that  the  land  in  dispute  is 
within  the  putnee-talook  held  by  the  plaintiff 
(now  that  the  question  of  limitation  is  dis- 
posed of)  is  also  admitted ;  and,  further,  the 
relationship  of  landlord  and  tenant  between 
the  plaintiff  and  defendant  has  been  found 
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to  exist,  and  is  not  now  disputed.  But  the 
question  which  has  been  argued  before  us, 
and  which  appears  to  have  been  argued  be- 
fore the  Lo#er  Court,  is,  what  are  the  rights 
of  the  plaintiff,  as  landlord,  against  the 
defendant,  as  tenant;  and,  though  this  issue 
has  been  arrived  at  in  a  very  informal  man- 
ner, it  is,  we  think,  our  duty  to  declare  what, 
in  our  opinion,  those  rights  are. 

The  Judge  of  the  Zillah  Court  finds  that 
the  plaintiff  has  failed  to  prove  his  right  to 
assess  any  portion  of  the  land  now  in  suit, 
which  has  been  proved  to  have  been  held 
by  the  defendants  *'  time  out  of  mind"  under 
a  good  title  as  ghatwalee. 

A  similar  judgment  was  pronounced  by 
the  same  Judge  in  nine  other  cases  of  a 
similar  character  (regular  appeals  14 — 22), 
and,  on  the  27th  of  September  last,  an 
application  was  made  on  the  part  of  the 
plaintiff  to  Trevor  and  Glover,  JJ.,  that 
all  these  cases,  including  the  present,  might 
be  remanded  for  the  production  of  further 
evidence.  The  application  for  a  reman3 
was  refused,  but  the  cases  were  adjourned 
in  order  that  the  parties  might  produce 
in  this  Court  such  further  evidence,  oral 
and  documentary,  as  they  thought  proper. 
The  result,  however,  has  been  extremely 
*  meagre. 

The  plaintiff's  case  in  the  regular  appeal 
No.  13,  as  far  as,  with  great  difficulty,  we 
have  been  able  to  understand  it,  is  that  the 
true  ghatwalee  tenure  of  the  defendant  is 
limited  to  100  beegahs,  for  which  the 
defendant  pays  a  quit-rent  of  Rupees  51-8, 
and  that  all  the  land  which  the  plaintiff 
holds  except  this  is  an  encroachment,  which 
has  been  held  by  the  defendant  without 
any  payment  of  rent  at  all;  and  the  plaint- 
iff now  claims  the  right  to  have  the  lands 
held  by  the  defendant  in  excess  of  the  109 
beegahs  assessed.  That  is,  we  suppose, 
admitting  the  defendant's  right  of  occu- 
pancy, he  asks  to  have  his  right  declared 
to  collect  a  *'fair  and  equitable"  rent  within 
the  meaning  of  Section  5  of  Act  X.  of 
1859. 

The  first  enquiry,  therefore,  is  whether 
the  plaintiff's  contention  as  to  the  relation  in 
whichr  the  parties  have  hitherto  stood  and 
still  stand  with  respect  to  the  land  com- 
prised in  the  suit  is  the  true  one  ? 

It  is  impossible  to  conceive  a  case  more 
bare  of  evidence.  The  only  evidence  direct- 
ly bearing  on  the  case  produced  by  the 
plaintiff  were  three  isumnuvissee  papers,  as 
they  are  called,  which  appear  to  be  return^ 


made  by  police-officers  to  a  Magistrate  in  the 
years  1811,  1812,  and  1813.  One  of  them, 
that  of  181 1,  was  produced  in  the  Court 
below ;  the  other  two  were  produced  for  the 
first  time  in  this  Court.  In  these  papers, 
which  are  said  to  be  precisely  similar, 
the  number  and  rank  of  the  ghatwals  is 
shown  for  each  ghat,  and  also  the  situation 
of  the  ghat,  the  quantity  of  land  held  by 
each  ghatwal,  whether  sirdars  or  depend- 
ants, and  the  amount  of  pauchaki  jumma  or 
quit-rent;  and  the  defendant  is  stated  to 
hold  100  beegahs  at  the  rent  of  Rupees 
51-8. 

It  was  asserted  that  these  isumnuvissee 
papers  were  part  of  a  regular  series  of  re- 
turns, but  no  evidence  was  produced  in 
support  of  this  assertion,  nor  was  a  single 
other  isumnuvissee  paper  produced  before  us 
in  this  case. 

It  was  also  asserted  that  these  isumnuvissee 
papers  were  made  up  from  information  sup- 
plied by  the  ghatwals  themselves;  but  this 
also  was  not  established.  There  was  no 
evidence  that  this  was  the  usual  course 
of  business,  or  that  this  course  was  adopted 
with  respect  to  this  particular  return.  Upon 
this  point,  the  plaintiff's  advocate  sought 
to  rely  on  a  judgment  of  the  late  Sudder 
Court  of  the  28ih  June  1862,  reported  at 
page  492  of  the  decisions  of  that  year. 
There,  also,  certain  isumnuvissee  papers 
were  filed,  and  the  Court  remarks  (page  295) : 
"  These  papers,  we  observe,  are  filed  by  the 
*'  police  on  information  obtained  from  4he 
''ghatwals  themselves  as  to  the  extent  of 
'*  their  tenures,  and  the  very  nature  of  the 
"  Ghatwalee  tenure,  namely,  that  lands  are 
''  so  held  by  persons  bound  to  prevent  in- 
''cursions  of  the  hill-folk  into  the  plains 
''through  the  ghats  or  passes,  renders  the 
"  production  of  them  by  this  course  both 
"natural  and  expedient."  It  is  difficult  to 
say  from  this  passage  how  far  the  Court  drew 
the  inference  that  these  returns  were  made 
upon  information  supplied  by  the  ghatwals 
from  general  conceptions  of  what  was  natur- 
al and  expedient,  or  from  some  statement 
to  that  effect  contained  in  the  documents 
themselves,  or  from  external  evidence  given 
in  that  case.  But  here  such  external  or 
internal  evidence  is  entirely  wanting;  and, 
this  being  purely  a  question  of  fact,  we 
must  decide  this  case  upon  the  evidence 
before  us  which  may  be  wholly  different 
from  that  submitted  to  the  Court  in  the 
case  referred  to. 

The  plaintiff  also  produced  in  e\idence  a 
perwannah  of  a  Magistrate,  dated  in  the  year 
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1815,  requiring  a  police-officer  to  make  a 
retam  of  a  similar  nature  to  that  contained 
in  the  isumnuvissee  paper  above  described. 
The  police-officer  did  so,  and  he  states  in 
his  return  that  he  has  drawn  it  up  after  the 
Ghatvvals  had  filed  their  documents.  But 
the  defendant's  Ghat  is  not  included  in  it, 
and  this  solitary  statement  appears  to  us  to 
be  insufficient  to  show  that  the  particular 
itumntwtssee  papers  filed  in  this  case  were 
prepared  uppn  information  given  by  the 
Gfaatwals  themselves. 

Wc  think,  therefore,  that  the  evidence  for 
the  plaintiff  rests  solely  on  the  three  police- 
leports,  and  that  these  reports  are  based 
upon  such  information  as  the  policemen  who 
made  them  thought  proper  to  adopt,  but  as 
to  which  no  evidence  is  now  adduced  suffi- 
cient to  show  whence  it  was  derived.  We 
observe  also  that  these  documents  do  not 
show  the  situation  of  the  100  beegahs  alleged 
to  be  held  by  the  Ghatwal,  and  the  plaintiff 
admits  that  he  is  wholly  unable  to  point 
them  out. 

Now, .  what  is  there  on  the  other  side  ? 
No  sunnud  or  other  document  of  title  is 
produced,  it  is  true,  but  there  is  the  fact, 
which  is  substantiated  by  evidence  which 
has  been  explicitly  found,  and  which  has 
been  admitted  before  us,  that  the  defendant 
and  his  predecessors  have  been,  as  long  as 
living  memory  can  reach,  that  is,  upwards 
of  60  years,  in  possession  of  the-  land 
vhich  the  plaintifif  nOw  seeks  to  assess,  and 
that  be  and  his  predecessors  have  during 
ill  that  time  paid  a  uniform  rent  of  Rupees 
75,  and  that  no  claim  either  to  increase 
•this  rent,  or  in  any  way  to  oust  the  defend- 
ant or  his  predecessors  from  his  possession, 
has  ever  been  set  up  by  zemindar,  or 
puuieedar  claiming  under  him,  until  Mr. 
Erskine  took  the  propeity  in  putnee  a  few 
years  ago. 

The  defendant  also  relied  on  certain  deci- 
lions  of  ancient  date  in  the  Courts  of  the 
district.  One  was  a  suit  brought  in  the  year 
1822  in  the  Zillah  Court  of  the  Jungle 
Mehals  by  the  putneedar  to  assess  lands 
held  by  the  Ghatwals  of  /his  Ghat  in  excess 
of  their  tenure ;  in  fact,  a  suit  precisely  simi- 
lar to  the  present.  The  plaintiflF  there 
also  relied  on  reports  by  the  police-officers 
nmilar  to  those  produced  in  this  case,  but 
biled  to  establish  his  right.  The  other 
vas  a  suit  of  a  precisely  similar  kind 
brought  in  the  year  181 7  in  the  Provincial 
Court  in  i^hich  the  result  was  the  same, 
though  we  are  not  quite  clear  whether  it 


related  to  this  or  a  neighbouring  ghat.  To 
this  extent,  however,  we  think  both  these 
decisions  assist  the  ctse  of  the  defendant; 
they  show  that  the  land-owner  ^vas  on  the 
alert  anxious  to  establish  his  rights  to 
their  fullest  extent;  and  (hat  neither  from 
ignorance  nor  good  nature  was  he  disposed  to 
allow  the  Ghatwals  to  enlarge  their  hold- 
ings beyond  their  legitimate  extent. 

Contrasting  the  evidence  on  either  side, 
we  find  it  impossible  to  come  to  the  con- 
clusion contended  for  by  the  plaintiff.  We 
think  the  case  of  the  defendant,  that  the 
rent  has  always  been  paid  in  respect  of  the 
whole  of  these  lands,  is  supported  by  obvi« 
ous  presumptions,  and  that  the  evidence  by 
which  it  is  opposed  is  of  little  or  no  value. 
What  can  be  more  improbable  than  that  a 
succession  of  landlords  should  allow  the 
tenant  to  go  on  for  at  least  50  years  holding 
land  to  which  he  had  no  title  whatever,  and 
make  no  attempt  to  oust  him,  and  only  one 
or  two  unsuccessful  attempts  to  make  him 
pay  rent }  We,  therefore,  find  on  the  issue 
of  fact,  in  favor  of  the  defendants,  that  the 
whole  of  these  lands  have  been  held  at  a 
fixed  rent  for  upwards  of  60  years. 

Now,  the  position  of  a  tenant  who  has 
held  for  60  years  at  a  fixed  rent  is  clearly* 
defined  by  Act  X.  of  1859.  This  defendant 
is  either  a  "ryot"  within  the  meaning  of 
Sections  3  and  4,  or  he  is  "a  person  pos- 
sessing a  permanent  transferable  interest 
intermediate  between  the  proprietor  of  the 
estate  and  the  ryot "  within  the  meaning  of 
Sections  15  and  16;  and,  therefore,  as  he 
has  held  these  lands  at  the  same  rent  for 
more  than  20  years,  he  must  be  presumed 
to  have  held  them  at  that  rent  from  the  time 
of  the  Permanent  Settlement ;  and,  therefore, 
by  the  provisions  of  those  Sections,  the  rent 
of  these  lands  cannot  now  be  enhanced. 

We  are  aware  that  Trevor,  Kemp,  and 
Seton-Karr,  JJ,,  in  the  decision  of  the  late 
Sudder  Court  already  referred  to,  and 
again  Raikes  and  Seton-Karr,  J  J.,  in  a 
case,  not  reported,  decided  by  this  Court  on 
the  6th  December  1863,  took  a  different 
view  of  evidence  somewhat  similar.  But 
the  point  on  which  we  differ  is  not  a.qtjes- 
tion  of  law;  it  is  one  entirely  of  faci;  and, 
with  the  greatest  respect  for  the  learning 
and  experience  of  those  Judges,  we  are 
unable  to  come  to  any  other  conclusion  than 
that  above  mentioned. 

We  observe  also  that  Trevor  and  Glover, 
JJ.,  in  a  case  reported  in  the  6th  Volume 
of  the  Weekly  Reporter,  page  to,  took  a 
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tiew  of  similar  evidence  which  is  very 
much  in  accordance  with  that  which  we  are 
now  taking.  • 

We,  thertfore,  hold  that  the  defendant  is 
the  tenant  of  the  whole  of  the  land  com- 
prised in  this  suit  at  a  permanent  fixed  rent 
of  Rupees  7s,  which  rent  the  plaintiff  has 
no  fight  to  increase  ;  and  we  think  the 
decree  of  the  Lower  Appellate  Court,  dis- 
missing this  suit,  ought  to  be  affirmed  with 
costs. 

We  wish  to  add  that  we  decline  altogether 
to  go  into  the  question  whether  the  defend- 
ant's present  holding  is  in  excess  of  what 
could  possibly  have  been  intended  as  a  re- 
muneration for  his  services  as  Ghatwal.  We 
do  not  think  we  have  the  materials  for 
considering  that  question,  because  we  know 
nothing  of  the  condition  of  the  land  when 
the  grant  was  made.  It  may  have  been, 
and  probably  was,  a  mere  jungle  which,  but 
for  the  labor  of  the  Ghatwals,  would  have 
remained  an  almost  profitless  waste. 

It  is  also  desirable  to  add  that  no  question 
was  raised  before  us  as  to  the  admissibility 
in  evrdence  of  the  documents  to  which  we 
have  referred. 

The  history  of  all  the  appeals  from 
No.  14  to  No.  22  inclusive  is  precisely 
'•^the  same  as  that  of  No.  13  above  stated,  and 
need  not,  therefore,  be  repeated.  The 
plaints  are  also  the  same,  and  the  answers 
of  the  Ghatwals  are  admitted  to  be  substan- 
tially the  same.  They  have,  therefore,  been 
all  heard  and  decided  together,  both  in  this 
Court  and  in  the  Court  below. 

In  the  case  No.  14  several  documents 
were  tendered  on  behalf  of  the  plaintiff 
under  the  order  of  Trevor  and  Catnpbell, 
JJ ,  above  referred  to.  The  first  was 
a  return  of  the  Jagheer  held  by  Ghatwals 
at  quit-rents  and  of  the  persons  holding  them 
in  the  year  1776,  from  which  it  appears 
that  the  Ghatwals  held  specific  portions  of 
land  in  villages,  and  not  whole  villages.  In 
this  case,  as  iii  that  of  all  the  other  docu- 
ments now  tendered,  only  copies  were  pro- 
duced before  us,  but  they  were  taken  by 
consent  to  be  equivalent  to  the  originals ; 
we^  s^mitted  the  return  with  some  hesita- 
tion. »  But  we  have  none  in  saying  that 
k  has  no  weight  in  favor  of  the  plaintiff's 
contention.  If  anything,  it  rather  helps  the 
defendant  as  showing  the  antiquity  of  his 
tenure.  The  next  was  a  kaifeut,  or  return 
of  a  mohafiz  or  record-keeper,  as  to  the 
result  of  his  investigations  amongst  the 
papers  -in    the    Judge's    office.    .This,  we 


rejected  as  of  itself  no  reRable  evidence. 
The  next  was  the  answer  of  Government 
in  a  suit  brought  by  the  present  plaintiff 
against  a  Ghatwal  in  another  village,  in 
which  it  is  alleged  that  the  Government 
made  some  admission  affecting  the  title  df 
the  Ghatwal.  This  we  also  rejected  as  not 
binding  the  parties  in  this  case.  The  next 
two  documents  were  the  decree  of  the 
Court  of  first  instance,  and  of  the  Court 
of  Appeal  in  that  suit,  which  we  also  re- 
jected for  a  like  reason.  The  next  document 
was  a  purwanah  of  a  Magistrate  addressed  to 
a  police  darogah  in  1847,  ^l^ich  was  ten- 
dered as  evidence  that  a  regular  register  in 
the  form  of  isumnuvissee  papers  was  kept  of 
these  Ghatwalee  tenures.  This  we  also  re- 
jected as  not  sufficient  to  prove  the  fact. 
The  next  two  documents  were  a  proceeding 
before  a  Magistrate  of  the  27th  December 
1839,  who,  in  a  dispute  between  the  zemin- 
dar and  a  Ghatwal  in  another  village,  is  said 
to  have  relied  on  isumnuvissee  papers  as 
evidence,  and  a  decree  in  a  suit  in  a  Zillah 
Judge's  Court  in  1840  of  a  similar  character; 
these  also  were  rejected  as  not  applying 
to  this  case  and  village.  And  it  will  be 
as  well  to  mention  dere  that  all  these  docu- 
ments were  tendered  in  each  of  the  Regular 
Appeals  15,  16,  17,  18,  19,  20,  21,  and  22, 
with  the  same  result. 

The  appeals  Nos.  14  to  22  inclusive  were 
all  included  in  the  remand  order  of  Morgan 
and  Trevor,  J  J. 

The  isumnuvissee  papers  or  Police  Returns 
of  i8f2  and  18 13  produced  as  evidence  in 
No.  1 3  were  also  tendered  in  this  case ;  bat 
the  plaintiff's  Advocate  was  not  able  to  point 
out  anything  in  them  applicable  to  this 
defendant's  tenure. 

In  all  other  respects,  this  case  is  precisely 
similar  to  Regular  Appeal  No.  13,  atid  the 
result  will  be  the  same,  namely,  that  this 
appeal  js  dismissed  with  costs. 

No.  /J. — This  case  is  precisely  similar 
to  No.  14,  and  the  same  result  will  follow 
— that  it  is  dismissed  with  costs. 

No.  16. — The  two  additional  reports  of 
18 1 2  and  1 8 13  are  available  in  this  case, 
so  that  the  evidence  is  precisely  the  same  as 
in  No.  13,  and  the  appeal  will  be  dismissed 
with  costs. 

Mr.  Allan  proposed  in  this  case  to  ex- 
amine a  Ghatwal  who  happened  to  be 
present  in  Court,  as  to  when  he  was  appoint- 
ed, and  as  to  the  practice  ^of  preparing 
.isumnwfisue  papers  ;.but  we  refused,  to  per- 
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mit  him  to  do  this  at  this  late  stage  in  the 
case»  when,  in  fact,  the  whole  argument 
was  concluded,  and  we  were  only  going 
thnmgh  the  cases  to  see  in  what  minor  par- 
ticnkurs  they  differed. 

Nos.  77,  t8,  ig,  20. — ^These  appeals  all 
stand  precisely  on  the  same  footing  with 
each  other;  and  also  with  No.  13,  except 
that  one  more  isumnuvissee  paper  is  filed, 
that  for  1 8 14.  They  are  all  dismissed  with 
costs. 

Ncj,  21  and  22, — In  these  two  cases 
no  new  evidence  was  tendered,  except  that 
disposed  of  under  appeal  No.  14 ;  so  that  they 
also  will  be  dismissed. 

Nos,  JOS  and  306. — ^These  two  cases 
come  on  for  hearing  before  this  Court  on  Re- 
gular Appeal  now  for  the  first  time.  They 
were  both  dismissed  by  the  Principal  Sudder 
Ajueen  in  the  Court  below  on  the  ground  of 
limitation  in  a  judgment  which  governs  both 
cases,  and  tl:^  judgment  is  now  under 
ai^Mal. 

All  the  parties  were  represented  before 
ui  by  vakeels;  but,  though  the  facts  of 
these  cases  are  somewhat  different  from 
those  just  decided,  and  the  grounds  of  the 
decision  in  the  Court  below  entirely  so,  no 
new  argument  was  presented  to  us,  and  in- 
deed it  was  suggested  that  one  decision 
would  govern  all  these  cases. 

To  this  extent  these  two  cases  are  identical 
with  those  which  have  gone  before,  viz.y  each 
is  a  suit  brought  by  Erskine  as  putneedar 
igainst  ghatwais,  on  precisely  similar  allega- 
doDS  to  those  in  the  other  suits.  And  (as  in 
all  the  other  suits)  the  original  claim  is  to 
eject  the  defendants  altogether;  but  that 
dsum  has  been  abandoned,  in  these  as  well  as 
in  the  other  cases,  and,  as  far  as  we  are  able 
to  gather  from  the  exceedingly  irregular 
naoner  in  which  these  cases  have  been 
vgued,  the  issue  which  the  parties  desire  to 
have  tried  in  these  two  appeals  is  the  same 
as  in  the  previous  ones,  namely,  what  are 
the  rights  of  the  plaintiff,  as  landlord, 
against  Uiese  two  defendanu,  respectively, 
as  tenants? 

The  two  cases  are  precisely  the  same,  and 
inay  be  considered  t(^ether. 

The  facts  found  by  the  Principal  Sudder 
Ameen  must,  of  course,  now  be  taken  to  be 
andisputed,  neither  party  having  objected  to 
them.  And  we  understand  him  to  say  that 
kwas  admitted  before  him,  as  a  fact,  that 
these  ghatwais  had  held  their  office  from 
More  the  Dtbcennial  Settlement ;  and  that, 
faom  the  circumstances  of  the  case,  he  pre- 
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sumes  that  the  whole  of  the  lands  in 
dispute  have  been  ))eld  by  these  ghatwais 
as  ghatwali  lands  from  before  the  creation 
of  the  zemindary,  that  is,  frdtn  a  date  at 
least  as  early  as  the  Decennial  Settlement ;  { 
but  we  are  not  quite  sure  whether  he  means  j 
that  they  have  been  held  by  the  ghatwais 
as  tenants  of  the  zemindar  or  not.  But, 
however  this  may  be,  he  proceeds  to  dispose 
of  the  cases  under  Clause  1 2  of  Section  i  of 
Aa  XIV.  of  1859,  holding  that  the  defend- 
ant's possession  has  been  adverse  to  the  ! 
putneedar  ;  and  that,  as  he  has  been  in  such 
possession  more  than  12  years,  the  cause  of 
action  accrued  more  than  1 2  years  ago,  and 
the  plaintiff  is  therefore  barred. 

Were  it  necessary  to  dispose  of  these 
appeals  on  this  ground,  we  should  have  to 
consider  how  far  this  judgment  is  recon- 
cileable  with  the  judgment  of  Morgan  and 
Glover,  JJ.,  above  referred  to,  and  tibe 
principles  upon  which  that  judgment  is 
founded,  including  the  doctrine  of  adverse 
possession,  the  exact  nature  of  the  plaintiff's 
cause  of  action  and  when  it  arose ;  and  the  pre- 
cise relation  of  these  ghatwais  to  the  zemin- 
dar or  the  putneedar  who  represents  him. 
But  it  appears  to  us  wholly  unnecessary  to 
advert  to  any  of  these  questions,  because, 
if  this  ghatwalee  tenure  is  anterior  both  to"*^ 
the  creation  of  the  zemindaree  and  to  the 
Permanent  Settlement,  as  the  Principal 
Sudder  Ameen  has  found  it  to  be,  then  one 
of  two  things  follows ;  either  the  ghatwais 
hold  altogether  independently  of  the  zemin- 
dar, whose  zemindaree  was  only  created 
by  the  Permanent  Settlement,  in  which  case 
there  is  nothing  on  which  a  claim  to 
assessment  upon  these  lands  can  be  founded 
in  favor  either  of  the  zemindar  or  those 
claiming  under  him;  or,  if  the  payment  of 
the  quit-rent  to  the  zemindar  is  considered 
as  creating  the  relation  of  landlord  and 
tenant  between  the  ghatwais  and  the  ze- 
mindar, then  the  land  has  been  held,  ''  at  a 
''fixed  rate  of  rent,  which  has  not  been 
"  changed  from  the  time  of  the  Permanent 
"  Settlement,"  and,  therefore,  either  as  a 
"  ryot"  under  Section  3,-  or  as  a  ''  person 
''  possessing  a  permanent  transferable  inter- 
''est  intermediate  between  the  proprietor 
"  of  the  estate  and  the  ryot"  under  Section 
15  of  Ad  X.  of  1859,  these  defendants  are 
entitled  to  continue  to  hold  at  the  same 
rents,  and  the  plaintiff,  as  putneedar,  has  no 
right  to  any  /resh  assessment. 

There  is  also  another  ground  equally  clear 
upon  which  the  right  of  the  defendants  to 
hold  these  lands  free  from  any  liability  to 
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enhancement  may  be  based.     It  was  held 
by  the  Privy  Council  in  the  case  of  *  Mussa- 
mut  ChandrobuUee  Deoia  versus  Luckhee 
Debia  Chowdfirain,  Moore's  Indian  Appeals, 
Volume  X.,  page  214,  that  where  lands  were 
granted  in    perpetuity  in   consideration   of 
setting  up  and  maintaining  an  idol  thereon 
vithout  rent,  and  were  so  held  for  60  years, 
even  assuming  this  grant  to  be  absolutely 
void,  the  60  years'   possession   was  a  bar 
under  Clause  3,  Section  3  of  Bengal  Regu- 
lation II.  of  1805,  to  any  claim  for  arrears  of 
rent.    Their  Lordships  held  that  the  claim 
for  past  arrears  of  rent  must  be  considered 
as  a  cause  of  action   arising   immediately 
after  the  grant;    and,   that    being    so,   the 
claim  to  assess  rent  for  future  years  must 
also  arise  at  that  time,  both  claims  being 
founded  on  the  same  right,  namely,  the  right 
of  the  landlord,  notwithstanding  the  grant, 
to  impose  on  the  tenant  the  ordinary  liabili- 
ties to  the  full  extent.     This  case  appears  to 
us  to  be  precisely  similar  to  the  present,  and 
to  show   that,   whatever  the   rights   of    the. 
parties  were  60  years  ago,  the  right  to  en- 
hance the  rent  is  now  barred. 

For   these  reasons  we  think  that,  on  the 
facts  found  by  the  Principal  Sudder  Ameen, 
^__jhese.two  appeals  ought  also  to  be  dismissed 
.^^..^ith  costs. 

We  have  purposely  abstained  from  mak- 
ing any  allusion  to  Government  which  has 
been  made  a  party  in  every  one  of  these 
suits.  We  are  at  a  loss  to  see  on  what 
grounds  the  Government  has  been  brought 
in  at  all.  It  may  be  that  the  Crown  has 
a  right  to  call  upon  these  Ghatwals  to  per- 
form such  services  ;  and,  if  so,  it  may  be 
that  the  Crown  has  a  right  of  escheat,  or 
some  analogous  right,  on  failure  of  the 
Ghatwals  to  perform  the  services  ;^  and  it 
may  be  that  those  rights  would  be  *in  some 
sense  weakened  (though  we  cannot  see  how 
they  would  be  legally  prejudiced)  if  these 
suits  were  decided  unfavorably  to  the 
ghatwals.  But  such  an  interest  is  too 
remote  to  give  the  Government  of  India,  as 
representing  the  Crown,  any  right  to  be  a 
party  to  this  suit. 

We  think,  therefore,  that  the  Government 
shouM  not  have  been  made  a  party  to  these 
appeals;  but,  being  a  party,  we  are  unable 
to  distinguish  their  case  from  that  of  the 
Ghatwals  ;  and  we,  therefore,  think  that  all 
the  appeals  should  be  dismissed  as  against 
Government  also,  but  without  costs,  as 
Government  was  introduced  on  its  own 
application. 

•  See  5  Weekly  Reporter,  Privy  Council  Cases,  p.  i. 


The  23rd  July  1867. 

Present : 

The  Hon'ble  F.  B.  Kemp  and 
F.  A.  Glover,  Judges. 

Suit  by  ryot— Occupancy— Possession. 

Case  No.  512  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  West 
Burdwan,  dated  the  21st  December  1866, 
modifying  a  decision  passed  by  the  MooU" 
siff  of  Sonamookhy,  dated  the  27th  Septem- 
ber 1866. 

Sreemutty  Wooma  Soonduree  Thakooranee 
(Defendant),  Appellant, 

versus 

Kishoree  Mohun  Banerjee  and  others 
(Plaintiffs),  Respondents. 

Baboos  Romesh   Chunder  Mitter  and    Urn-- 
bika  Churn  Banerjee  for  Appellant. 

Baboo  Poorno  Chunder  Shome  for 
Respondents. 

A  zemindar  obtained  a  decree  ag^ainst  a  ryot  for 
assessment,  on  the  ground  that  the  ryot  held  under  an 
invalid  lakherai,  but  instead  of  assessing  turned  the  ryot 
out  of  possession.  Held  that  a  suit  by  the  ryot  for 
recovery  of  the  land  on  the  ground  of  anterior  possession 
is  not  sustainable,  and  the  ryot  must  prove  his  title  as 
against  the  zemindar,  his  anterior  possession  under  the 
invalid  lakheraj,  the  decision  as  to  which  he  did  not  sue 
to  set  aside  within  the  proper  time,  being  the  possession 
of  a  mere  trespasser,  and  not  that  of  an  occupant  ryot. 

Glover,  J.— The  plaintiff  in  this  suit 
sued  to  be  restored  to  possession  of  a  hold- 
ing from  which  the  defendant,  the  zemindar, 
ousted  him  some  four  years  ago.  It  ap- 
pears that  the  zemindar  sued  to  assess  and 
resume  the  plaintiff's  land  on  the  allegation 
that  he  held  it  on  an  invalid  lakheraj 
title.  This  was  established  in  a  suit,  and 
a  decree  given  authorizing  the  zemindar  to 
assess. 

Instead  of  doing  that,  he  turned  the  ryot 
out  of  the  land,  and  the  latter  sues  for  re- 
covery on  the  ground  of  anterior  possession. 

Both  Lower  Courts  found  for  the  plaintiff. 

We  have  no  doubt  that  this  order  was 
wrong.  Had  the  special  respondent  insti- 
tuted a  possessory  action  within  six  months 
of  the  ouster,  it  would  have  been  a  question 
whether  the  zemindar,  who  had  merely  got 
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a  decree  for  assessment,  could  legally  eject 
him ;  bnt,  as  he  chose  to  delay  for  four  years, 
and  now  comes  in  on  his  rights,  he  is  in  the 
position  of  any  other  plaintiff,  and  must 
prove  his  title  to  recover  possession. 

Now,  his  lakheraj  title  having  been 
found  to  be  worthless,  long  possession  under 
it  will  give  him  no  claim  to  hold  the  land  as 
an  occupant  ryot.  All  the  time  he  held 
under  the  alleged  lakheraj  he  was  a  tres- 
passer; and  no  trespasser  can  acquire  a 
right  of  occupancy,  however  long  he  may 
remain  on  the  land  (3  Weekly  Reporter 
147).  To  create  a  right  of  occupancy,  it 
is  requisite  that  a  ryot  must  have  remained 
on  the  land,  and  paid  rent  for  1 2  years.  And, 
as  it  is  the  special  respondent's  own  case 
that  he  paid  no  rent,  he  cannot  have  ac- 
quired any  right  against  his  landlord  during 
the  years  he  was  in  unlawful  possession  of 
his  holding. 

We  think,  therefore,  that  the  Lower  Appel- 
late Court's  order  should  be  reversed  with 
costs  on  the  special  respondent. 


The  23rd  July  1867. 
Present : 

The  Hon'ble  F.  B.  Kemp  and 
F.  A.  Glover,  Judges, 

Jurisdiction— CItU  Court— Section  308  of  the 
Code  of  Criminal  Procedure — Control  over 
jotnt-family  house. 

Case  No.  488  of  1867. 

Special  Appeal  from  a  decision  passed  by 
Moulvie  Nuzeerooddeen  Mahomed  Khan, 
Principal  Sudder  Ameen  of  Dacca ,  dated 
the  nth  December  1866,  affirming  a  deci- 
sion passed  by  Baboo  Gobind  Chunder  DosSy 
Moonsiff  of  NaraingungCy  dated  the  30th 
April  fS66, 

Eshan  Chunder  Banerjee  and  others 
(Defendants),  Appellants, 

versus 

Nund  .poomar  Banerjee  and  others 
(Plaintiffs),  Respondents. 


Baboos  Womesh  Chunder  Banerjee  and  Nuleet 
Chunder  Sei^  for  Appellants. 

Baboo  Hem  Chunder  Banerjee  for 
Respondents. 

Section  308  of  the  Code  of  Criminal  Procedure  refers 
to  nuisances  in  a  thoroughfare  or  public  place,  and  has 
nothing  to  do  with  the  interior  of  private  bouses,  and 
therefore  does  not  bar  the  jurisdiction  of  the  Civil  Courts 
in  a  suit  brought  to  set  aside  an  order  of  a  Deputy 
Magistrate  restricting  some  of  the  owners  and  occupiers 
of  a  house  from  the  free  use  of  their  own  portion  of 
joint-property.  Full  Bench  Ruling  of  Koer  Bejoy  Ke- 
shub  Roy  versus  Shama  Soonderee  Dassee,  which 
recognized  the  absolute  right  of  a  shareholder  in  a 
joint-family  house  to  the  extent  of  allowing  him  to  par- 
tition off  his  own  specific  share  in  every  single  part  of 
the  premises,  followed. 

Glover,  J, — ^This  was  a  suit  to  set  aside 
certain  orders  passed  by  the   Deputy  Ma- 
gistrate  of   Dacca,  restricting  the  plaintiffs 
►  from  the  free  use  of  their  share  of  the  joint- 
family  house. 

It  appears  from  the  record  that  the  parties 
to  this  suit,  who  are  nearly  related  to  each 
other,  lived  originally  in  the  same  family- 
house,   and   that  the    plaintiffs    afterwards       « 
changed   their  residence  to  Dacca,   whertT^-^ 
they  at  present  live. 

A  complaint  was  made  against  them  by 
the  present  defendants  before  the  Deputy 
Magistrate,  the  result  of  which  was  that 
certain  restrictions  were  laid  upon  the  plaint- 
iffs as  to  the  persons  allowed  to  enter  the 
family-house,  and  certain  arrangements  made 
as  to  each  party's  liability  for  repairs.  The 
object  of  the  complainants  was  apparently 
to  prevent  their  co-sharers  from  introducing 
into  their  portion  of  the  house  persons 
who,  according  to  the  usages  of  Hindoo  so- 
ciety, would  be  objectionable  visitors. 

The  Deputy  Magistrate's  order  was  con- 
tested in  a  civil  suit,  the  suit  now  before 
us. 

The  Moonsiff  dismissed  the  plaintiffs' 
claim,  on  the  ground  that  the  Deputy  Ma- 
gistrate's order  did  not  prevent  their  msiking 
use  of  the  house.  " 

And  the  Principal  Sudder  Ameen  confirm- 
ed this  order  with  some  trifling  exceptions, 
the  result  of  the  litigation  being  a  set  of 
rules  which  defined  the  number  and  charac- 
ter of  the  persons  to  be  admitted  into  the 
plaintiffs'  portion  of  the  family-residence. 
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Both  parties  appeal  specially  against  this 
decision,  the  plaintiffs  under  Section  348  of 
the  Civil  Procedure  Ccfde. 

The  defetidants  urge  (i)  that  the  Civil 
Court  had  no  jurisdiction  to  try  the  case; 
and  (2)  that  the  Deputy  Magistrate's  order 
was  consonant  to  the  usages  of  Hindoo 
society,  and  that  the  Principal  Sudder  Ameen 
had  no  right  to  modify  it. 

The  plaintiffs'  cross-appeal  is  that  the 
Principal  Sudder  Ameen's  order,  interfering 
with  their  acknowledged  rights  in  their  own 
property,  was  illegal. 

With  regard  to  the  question  of  jurisdiction, 
the  special  appellants  have  quoted  Section 
308  of  the  Code  of  Criminal  Procedure,  and 
argue  that,  as  the  question  between  the 
parties  was  one  of  ''  nuisance,"  the  Deputy 
Magistrate  was  empowered  to  deal  with  it, 
and  there  is  no  appeal  to  a  Civil  Court  from 
his  order. 

The  Section  quoted,  we  observe,  refers  ta 
''nuisances"  in  any  thoroughfare  or  public 
place,  and  has  nothing  to  do  with  the  interi- 
or of  private  houses.  This  plea  of  the  de- 
fendants is,  therefore,  untenable. 

^  The  point  involved  in  the  other  plea  has 
been  settled  by  the  Full  Bench  ruling  of  this 
Court  in  the  case  of  Koer  Beioy  Keshub  Roy 
Bahadoor  versus  Shama  Soonderee  Dassee  and 
others  (2  Weekly  Reporter  30,  Miscellaneous 
cases),  in  which  the  absolute  right  of  a  share- 
holder in  a  joint-family  house  was  recog- 
nized to  the  extent  of  allowing  him  to  parti- 
tion ofif  his  own  specific  share  in  every  single 
part  of  the  premises.  In  that  case  Sie 
claimant  was  an  auction-purchaser,  and  he 
was  held  entitled  to  take  possession  of  what 
he  had  bought,  although  his  doing  so  ne- 
cessarily broke  up  the  household,  and 
forced  the  other  members  of  the  family  to 
remove. 

In  the  present  case  the  parties  are  all 
near  relations;  but,  were  it  otherwise,  the 
decision  above  quoted  would  prevent  any  in- 
terference with  the  plaintiffs'  right  to  make 
wh^eyer  use  they  please  of  their  own  pro- 
perty. ^  The  defendants  can,  if  they  antici- 
pate any  inconvenience  from  the  plaintiffs' 
conduct,  petition  for  a  partition  of  the  pro- 
perty, and  so  secure  themselves  from  annoy- 
ance. Tbe  cross-appeal  is  allowed,  and  the 
special  appeal  No.  488  is  dismissed  with 
costs.  The  Deputy  Magistrate's  Ofder  will 
be.veversed. 


The  1 2th  July  1867. 

Present : 

The  Hon'ble  W.  S.  Seton-Karr  and 
A.  G.  Macpherson,  Judges. 

Jnriadlction— Claiiae  6»  Section  ^  AcfcX. 

of  1859. 

Case  No.  476  of  1867  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Rajshahye^  dated  the  22nd  De- 
cember jS66,  reversing  a  decision  passed  by 
the  Deputy  Collector  of  Pubna,  dated  tk€ 
31st  July  1866, 

Rajah  Anundnath  Roy  Bahadoor  (one  of 
the  Defendants),  Appellant^ 

versus 

Junmeyjoy  Biswas  (Plaintiff),  Respondent, 

Bahoos  Sreenath  Doss  and  Mohinee  Mohun 
Roy  for  Appellant. 

Baboos  Bama  Churn  Banerjee  and  Kalee 
Kishen  Sein  for  Respondent. 

A  purchaser  of  an  under-tenure  at  a  sale  in  execotioii 
of  a  decree,  who  has  never  been  able  to  obtain  any  sub- 
stantive or  real  possession,  and  whose  title,  as  well  as 
that  of  the  person  whose  rights  he  purchased,  is  con- 
tested, cannot  sue  to  recover  the  land  under  Qause  % 
Section  23,  Act  X.  of  1S59,  but  must  proceed  by  suft  ia 
the  Civil  Court  to  prove  his  title  in  the  ordinary  way. 

Macpherson^  J. — ^We  think  that  this  suit 
will  not  lie,  and  that  the  plaintifiTs  remedy  is 
by  a  regular  civil  suit,  and  not  under  Act 
X.  of  1859. 

The  plaintiff  seeks  to  get  possession  of  an 
under-tenure  purchased  by  him  at  a  sale  in 
execution  of  a  decree  a^inst  Ghassee  Sir- 
dar. The  sale  to  the  plaintiff  was  duly  con- 
firmed, he  got  a  certificate,  and  a  bamboo, 
&c.,  was  stuck  up  on  the  land  as  provided 
by  Section  264  of  Act  VIII.  of  1859,  ^^^ 
he  never  got  any  substantive  or  real  posses- 
sion of  the  land,  having  been  from  the  first 
resisted  by^the  appellant. 

Under  these  circumstancw,  a  »iit  to  i«cover 
possession  will  not  lie  under  T)lause  6  of 
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Section  33  of  Act  X.  of  1859,  which  relates 
only  to  cases  where  the  relation  of  landlord 
and  tenant  has  been  admitted,  or  is  conclu- 
sivelj  established. 

Here  the  plaintiff  has,  in  fact,  never  had 
any  possession,  and  the  appellant  denies  that 
he  or  Ghassee  Sirdar  (whose  rights  he  pur- 
chased) has  or  had  any  right  to  possession 
or  any  possession  at  any  time ;  and  the 
plaintiff  cannot  succeed  but  by  a  civil  suit 
in  which  he  will  have  to  prove  his  title  in 
'    the  ordinary  way. 

The  decision,  of  the  Lower  Appellate 
Court  is  reversed,  and  the  plaintiff's  suit  is 
dismissed  with  all  costs  both  of  this  and  the 
Lower  Courts. 


The  24th  July  1867. 

Presen/  : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  CAu/ 
Jus/ice^  and  the  Hon'ble  J.  P.  Norman 
and  Shumbhoonath  Pundit,  fudges. 

AdopCioo— Certificate  under  Act  XZ.  of  1841— 
R^lits   of  re?er«ioners — Gmndsoos  in  the 


Case  No.  307  of  1864. 

Xigular  Appeal  from  a  decision  passed  by 
fie  Judge  of  the  24'PergunnahSy  dated 
the  2sth  May  1864. 

Mussamut  Brojo  Kissoree  Dossee 
(Defendant),  Appellant^ 

versus 

Sieenath  Bose  and  others  (Plaintiffs), 
Respondents, 

Messrs.  R.  V.  Doyne  and  i?.  T.  Allan,  and 
Bahoos  Dwarkanath  Mitter,  Kishen 
Kishort  Ghose,  Chunder  Madhuh  Ghose^ 
and  Nilmadhub  Bose  for  Appellant. 

Mr.  W.  A.  Montriou  and  Bahoos  Ashootosh 
Dkur,  Mohendo  Lall  Shome,  Sham  Lall 
Mitter,  and  Sreekant  Mullick  for  Re- 
q>ondents. 

^  A  plaintiff  sued  to  set  aside  a  certificate  to  collect 
VBts  on  account  of  the  estate  of  his  deceased  uncle 
V,  obtained  under  Act  XX.  of  1841  by  defendant 
(**doir  of  his  uncle  K\  as  guardian  of  her  adopted  son, 
^  Id  act  aside  the  adoption,  as  well  to  obtain  a  decree 
jedana^geoerallyhisnghtasheirofGandif.  While 
widt  was  pending,  the  two  sons  of  a  sister  of  G  (claim - 
JV  as  heir  of  G  and  reversioner  to  the  estate  of  M)^  who 
■daeflectiially  opposed  the  granting  of  the  certificate, 
Wa  peHtioa  stating  that  they  had  entered  into  a  deed 
■onpromise  with  plaintiff,  and  consented  to  the  insti- 
■te  of  the  suit.  Hbld  that,  as  plaintiff  was  not  the 
f|Knl  h«ir-«Maw  dther  to  Af  or  G,  even  if  he  were  heir, 
to  the  wans  of  the  deed*  to  the  property  con- 


prised  therein,  if  the  issue  had  been  whether,  as  heir-at- 
law  of  G,  he  had  a  right  to  dispute  the  adoption,  it 
must  have  been  determined  against  him. 

But,  the  issue  laid  down  af  defendant's  request  beine 
whether  o^mtiff  had  a  right  to  questionJthe  adoption. 
It  was  held  that,  as  under  a  deed  of  compromise  of  isth 
September  1830  plaintiff  had  an  interest  in  showing 
that  the  adopted  son  was  not  an  heir  of  G,  or  entitled 
to  maintenance,  or  to  divide  any  surplus  after  paying 
expense  prodded  for  therein,  he  had  a  right  to  qu^on 
the  validity  of  the  adoption. 

Held  by  the  majority  (Shumbhoonath,  J.,  differing) 
that  grandsons  m  the  female  line  "  do  not  include  su- 
ter*s  sons. 

Norman,  J. — Sreenath  Bosk,  the  plaint- 
iff, instituted  this  suit  on  the   3i8t  of  De- 
cember 1861,  for  himself  and  as  guardian 
of  his  minor  sons  Judoonath  Bose,  Mohendio 
Nath  Bose,  and  Bykuntnath  Bose,  against 
the  defendants  Sreemutty  Brojo  Rajkissoree 
Dossee,  the  widow  of  Muthooranath  Base, 
and  guardian  of  her  alleged  minor  adopted 
son  Radhanath  Bose,  Sreemutty  Jugodumba 
Dossee,  widow  of  the  deceased  Gobindpersad 
Bose,  and  Sreemutty  Gobindmonee  Dossee, 
widow    of     Rajkisto    Bose,    alleging    that 
Muthooranath  Bose  was  son  of  his  father's 
elder  brother;    that  on  his  death  without 
teamg  a  son,  on  the   17th  Bhadro  1240 
B.  S.,  I.  e.,  in  September  1833,  the  defend- 
ant went  to  reside  in  her  father's  house- 
that  she  applied  to  obtain  a  certificate  in 
1263  under  color  of  having  adopted  a  son 
m  1260;  and  on  the  allegation  that  the  said 
adopted  son  was  heir  to  the  property  left  by 
Golucknath  Bose,  that  her  husband,  the  said 
Muthooranath,  had  left  her  no  permission  to 
adopt  a  son;  that  the  now  plaintiff  filed  a 
petition  of  intervention   in  the  suit  statinsr 
the  adoption  to  be  invalid ;  that  the  Judge 
tiying  the  case  summarily,  and  holding  the 
adoption  to  be  a  valid  one,  granted  a  certi- 
ficate to  the  defendant  as  the  mother  and 
guardian  of  her    adopted    son;    that,    the 
plaintiff    having    appealed    to    the    Sudder 
Court,  the  Judge's  order  was  confirmed  on 
the  14th  of  December  1857;  that,  in  order 
to  put  a  stop  to  any  injury  being  caused  to 
the  petitioner  s  ancestral  property  and  rights 
it  was  expedient  to  bring  a  civil  suit  for 
setting  aside  the  adoption,  inasmuch  as  the 
deceased    Muthooranath    Bose  neither  left 
permission  to  adopt  a  son,  and  the  son  was 
not    adopted    according    to    the    shasteis* 
therefore,  the  plaintiff  prayed  the  Court  to 
set  aside  the  certificate  of  administration,  to 
declare  the  adoption  invalid ;  and  that,  after 

p "" .  ^''^\.  °^  ^^5,  defendant  Sreemutty 
Brojo  Rajkissoree  Dossee,  the  plaintiff  and 
his  sons  in  succession  are  entiUed  to  succeed 
as  the  heirs  of  Muthooranath  Bose  and 
Golucknath  Bose. 
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The  history  of  the  family  is  shown   by 
the  annexed  sketch : — 
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The  plaintiff  got  a  decree  in  the  Lower 
Court. 

The  defendant  appeals  and  objects  that  the 
suit  is  either  barred  by  limitation,  or  that  the 
plaintiff  has  no  right  to  maintain  this  suit; 
and,  secondly,  that  the  plaintiff's  suit  is 
barred  by  a  prior  decision  between  the  same 
parties. 


The     material     facts    on    this    part  of 
the    case    are     as     follows:     Immediately 
on  the  death  of  Onoopooma  Dossee,  viz., 
on     the      14th     March     1857,     the     now 
defendant    Brojo    Rajkissoree,    setting   up 
a    title    as   guardian    of   Radhanath    Bose, 
whom  she  alleged  herself  to  have  adopted 
in  1260,  under  a  power  given  her  by  her 
husband     Muthooranath    for   that   purpose, 
applied  to  the  Judge  for  a   certificate,  as 
being    the    representative    of    Golucknath 
under  Act  XX.  of  184 1.    The  now  plaintiflF, 
as  well  as  Sooraj    Coomar  Roy  Chowdhiy 
and  Jadub  Coomar  Roy  Chowdhry,  the  sons 
of  Phoolkissoree,  the  sister  of  Golucknath, 
who  according  to  ordinary  Hindoo  Law  were 
his  heirs  and  representatives  if  the  adoption 
had   not  been  established,  intervened,  and 
opposed  the  granting  of  the  certificate.    A 
petition  of  Sooraj   Coomar  Roy  Chowdhiy 
and  Jadub  Coomar  Roy  Chowdhry,  claiming 
the   certificate    for    themselves    as  heirs  erf 
Golucknath,  was  filed  on  the  17th  of  July 
1857.     In  July  1858,  the  Judge  made  an 
order,  declaring  that  the  adoption  of  Radha- 
nath  was  proved,  and  adjudging  that  the 
certificate  should  be  granted  to  Brojo  Raj- 
kissoree as  his  guardian.    The  other  parties 
appealed  to  the  Sudder  Court ;  and  on  such 
appeal  the  Judge's  order  was  finally  upheld 
by  a  decree,  dated  the  14th  of  December 
1858. 

The  present  suit  was  instituted  by  Sree- 
nath  Bose  on  the  31st  of  December  1861; 
while  this  suit  was  pending,  viz.,  on  the 
23rd  January  I864,  Sooraj  Coomar  and  Jadub 
Coomar  entered  into  an  agreement  with  the 
plaintiff,  by  which,  after  reciting  that  Brojo 
Rajkissoree,  their  maternal  a  unt,  alleging 
that  she  had  lawfully  adopted  a  son,  and  had 
prayed  for  a  certificate  to  enable  her  to  col- 
lect the  estate  of  Golucknath,  that  they  had 
objected  and  put  forward  their  own  claim, 
but  that,  by  a  summary  decision,  she  obtained 
a  certificate;  that  they  had  delayed  to  in- 
stitute proceedings,  but  that  the  plaintiffs 
having  instituted  a  regular  suit  to  set  aside 
the  certificate  and  the  adoption  at  great 
expense,  claiming  as  heir  of  Golucknath, 
and  entitled  as  reversioner  to  the  estate  of 
Muthooranath,  an  amicable  arrangement  had 
been  made  with  which  they  were  satisfied, 
they,  Sooraj  Coomar  and  Jadub  Coomar, 
declared  that  they  consented  to  the  institu- 
tion of  the  suit.  The  agreement  provided 
for  the  mode  in  which  the  property  should  be 
divided  if  the  adoption  shou)4  be  S£t  aside. 
In   pursuance    of    this    agreement;   Sooraj 
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Coomar  and  Jadub  Coomar  filed  a  petition, 
dated  the  4th  of  February  1864,  in  the 
Jixdge's  Court,  by  which  they  say:  "Suit  17 
of  186 1  is  pending,  in  which  Sreenath  Bose 
is  plaintiff,  and  Brojo  Rajkissoree  is  defend- 
ant We  are  the  sons  of  Phoolkissoree,  the 
aster  of  Golucknath  and  Muthooranath. 
The  plaintifiF  Sreenath  has  brought  this  suit 
for  a  declaration  of  his  right  as  heir  of 
Golucknath  and  brother  of  Brojo  Rajkisso- 
ree's  husband,  and  his  right  as  reversionary 
heir  of  Muthooranath.  There  has  been  an 
amicable  arrangement  between  ourselves  and 
Sreenath,  and  an  ikrar  dated  the  23rd  of 
January  in  the  present  year.  According  to 
that  document,  Sreenath  is  competent  to  sue 
in  the  manner  he  has  done." 

On  these  facts,  I  am  of  opinion  that, 
prior  to  the  execution  of  the  ikrarnama  of 
the  23rd  January  1864,  the  plaintiff  had  no 
;  right  to  sue.  According  to  ordinary  Hin- 
doo Law,  Sooraj  Coomar  and  Jadub  Coomar 
▼ere  the  heirs  of  their  uncles  Golucknath 
and  Muthooranath. 

The  case  of  Nackeram  Loll  versus  Sooraj - 

^  j^  ^      _        ,         buns     Sohie,     Sudder 

iJ:^^«>J^rll    Dewanny  Adawlut  Re- 

Mohtshar  Koowar,  i  portS  for  1 859,  page 
&rthefhnd's      Weekly      ^i*    ghows     that     the 

2S'''p?;S'piue"  plaintiff,  not  being  the 
Koovarvs.  Lalla  Futteh  immediaU  reversioner, 
^**»**^':  Singh,  High     and  not  coming  in  on 

feVs'^PorSl:  ^"y  ^\\^%^^or.  that  the 
fio(i;aodSreemuttyRaj  more  immediate  heirs 
Uoiaaree  Dossee   rs.     were  colluding  With  the 

I  Boalnois,  p.  137.  defendants,  had  no  right 

to  maintain  a   suit   to 
let  aside  the  adoption. 

If  this  defect  is  cured  by  the  petition 
Bed  by  Sooraj  Coomar  and  Jadub  Coomar, 
which  may  be  well  doubted  {see  Ranee 
Kannaye  Gossame  versus  Meernomoyee 
Dossee,  2  Sutherland's  Weekly  Reporter, 
P«ge  65),  the  Judge,  before  admitting  them 
tt  parties  or  entertaining  the  suit  on  that 
poand,  should  have  considered  how  the  in- 
tents of  the  defendants  would  be  affected 
by  an  order  for  that  purpose. 

Now,  it  seems  to  me  tjiat  the  present  suit, 
K  instituted  on  the  4th  of  February  1 864  by 
Sooraj  Coomar  and  Jadub  Coomar,  would  have 
been  barred  by  limitation.  The  plaintiff  prays 
far  a  declaration  that  the  adoption  of 
Kidhanath  Bose  is  invalid.  It  is  not  a  suit 
fcr  the  recovery  of  possession  of  property  ; 
far,  In  fact,  the  plaintiff  alleges  himself  to  be 
ii  possession.  ,  It  therefore  falls  within  the 
m  Clause  of  Section   i  of  Act  XIV.  of 


1859,  and.  therefore,  as  more  than  six  years 
had  expired  from  the  17th  of  July  1857 
(when  they  not  only  had  full  notice  of,  but 
were  themselves  contesting,  the  acjoption  of 
Radhanath),  before  they  intervened  in  the 
suit  in  any  way,  the  suit  for  a  declaration 
of  the  invalidity  of  the  adoption  would  have 
been  barred ;  and,  as  the  plaintiff's  cause  of 
action  only  arose  and  became  completed,  and 
his  suit  became  for  the  first  time  maintain* 
able  upon  the  filing  of  the  petition  by  these 
parties,  his  suit  must  be  treated  as  having 
been  instituted  upon  the  date  on  which  this 
petition  was  filed. 

I  may  observe  that  the  case  of  Issuree 
Persaud  versus  Urjoon  Lall,  2  Hyde's  Re- 
ports, in  which  it  was  held  that  a  suit  was 
not  barred  by  limitation  against  a  party, 
whose  name  was  added  as  a  co-defendant 
after  the  period  allowed  by  law,  appears  to 
me  not  to  be  law. 

I  think  that  the  order  of  the  Judge,  so 
far  as  it  deprived  the  defendant  of  the  benefit 
of  ahe  Statute  of  Limitations,  was  irregular 
and  illegal.  So  far  as  the  plaintifiF  seeks  to 
set  aside  the  certificate  obtained  by  the 
defendant  to  enable  her  to  collect  the  estate 
of  Golucknath  under  Act  XX.  of  184 1,  under 
Clause  5,  Section  i,  Act  XIV.  of  1859,  any 
such  suit  must  have  been  brought  within  one 
year  from  the  date  of  the  final  decision  of 
the  Sudder  Court. 

I  may  add  that,  as  regards  Muthooranath's 
estate,  he  was  no  party  to  the  deed  of  com- 
promise, and  therefore  that  deed  cannot  in 
any  way  affect  the  right  of  inheritance  to 
his  property,  so  as  to  give  the  plaintiff  any 
right  of  suit  independently  of  the  ikrar 
and  petition;  and,  as  regards  both  estates, 
that  there  is  nothing  in  the  deed  which  in 
terms  affects  the  title  of  Sooraj  Coomar  and 

iadub  Coomar  as  heirs,  and  it  is  a  well- 
nown  and  well-settled  principle  that  the 
rights  of  an  heir  cannot  be  taken  away  by  a 
mere  conjecture  as  to  the  probable  intention 
of  a  testator  or  settler. 

The  case  must  go  to  a  third  Judge,  in 
order  to  determine  whether  the  preliminary 
objection  above  mentioned  bars  the  hearing 
of  the  present  suit  to  declare  the  invalidity 
of  the  adoption.  *   * 

Pundit,  J, — This  suit  was  brought  on 
the  31st  December  1861  by  the  plaintiff  on 
behalf  of  his  two  sons  and  for  himself  as 
the  son  of  Boidnath,  deceased  (one  of  the 
four  sons  of  Nund  Coomar  Bose,  deceased), 
to  obtain  a  declaration  regarding  their  and 
his  own  title  to  inheritance,  of  himself  as 
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heir  to  the  estate  of  Golucknatb,  and  of 
himself  and  of  his  sons  as  reversioners  to 
that  of  Muthooraiflith,  the  two  deceased 
sons  of  Ramdhun,  one  of  the  three  deceased 
Uncles  of  the  plaintiff,  and  also  as  re- 
versioner to  the  estate  of  the  plaintiffs 
other  two  deceased  uncles,  viz,,  Gobindpersad 
and  Rajkissen,  and  to  set  aside  the  adoption 
of  Radhanath,  alleged  to  have  been  adopted 
by  Brojo  Rajkissoree,  the  widow  of  the 
said  Muthooranath,  without  any  permission 
from  her  husband.  The  prayer  in  the 
plaint  is  also  to  set  aside  the  certificate 
under  Act  XX.  of  1841  obtained  by  the  said 
Brojo  Rajkissoree,  on  behalf  of  her  said  son, 
to  collect  the  debts  due  to  the  estate  of  the 
aforesaid  Golucknath,  brother  of  the  said 
Muthooranath.  The  minor  adopted  son, 
through  the  widow  of  Muthooranath,  the 
aforesaid  widow,  and  the  widows  of  the 
uncles  Gobindpersad  and  Rajkissen,  were 
made  defendants. 

The  defendant  Brojo  Rajkissoree,  among 
other  things,  objected  to  the  right  of  the 
plaintiff  to  succeed  as  to  the  estate  of 
Golucknath  as  heir,  as  well  as  to  his  right 
as  reversioner  to  that  of  Muthooranath  in 
preference  to  the  two  sons  of  Phoolkissoree, 
the  daughter  of  the  aforesaid  Ramdhun,  the 
father  of  Golucknath  and  Muthooranath. 

Plaintiff  urging  that,  according  to  some 
family-arrangement,  the  sons  of  daughters 
were  jnot  entitled  to  succeed,  asked  that 
these  two  sons  of  the  sister  of  Golucknath 
and  Muthooranath  might  be  made  defend-' 
ants;  and,  as  under  the  law  prevailing  in 
Bengal  they  would,  in  an  ordinary  case,  suc- 
ceed as  heirs  to  the  estate  of  Golucknath, 
and  were  the  next  reversioners  to  the  estate 
of  Muthooranath,  they  were  summoned  as 
defendants  by  the  Court  below. 


In  a  later  stage,  the  plaintiff  removed  the 
names  of  his  sons,  and  asked  to  stand  by  his 
own  title  alone.  This  request  was  also 
granted  by  the  Zillah  Judge.  Jadub  Coomar 
and  Sooraj  Coomar,  the  two  sons  of  Phool- 
kissoree, having  appeared  and  consented  to 
the  action  brought  by  the  plaintiff,  the  Judge 
at  once  proceeded  to  decide  the  merits  of  the 
adoption  in  dispute,  and  pronounced  a  decree 
in  favor  of  the  plaintiff. 

Against  this  decision  Brojo  Rajkissoree 
has  appealed,  and,  among,  other  objections, 
raised  the  following  issues  in  bar,  several 
others  raised  being  abandoned  by  her  Coun- 
sel. 


(i.)  That  the  plaintiff  is  no  heir,  in 
preference  to  the  two  sons  of  Phoolkissoree, 
to  the  estate  of  Golucknath,  and  no  rever- 
sioner to  the  estate  of  Muthooranath. 

(2.)  That  these  persons  having  assigned 
their  right  to  the  plaintiff,  and  that  ouif 
as  regards  one  of  the  two  estates,  and  given 
their  consent  to  the  plaintiff's  suit  k>ng  after 
its  institution,  the  action  of  the  plaintiff  can- 
not stand. 

(3.)  That,  even  if  it  be  allowed  to  stand, 
it  should,  with  regard  to  the  plea  of  limita* 
tion,  be  decided  by  the  new  law.  These 
persons  assigned  their  rights  at  a  time 
when  the  rights  of  the  plaintiff  had  become 
affected  by  limitation,  and  the  plaint  in 
this  case  is  for  all  these  purposes  to  be  con- 
strued as  filed  on  the  date  of  the  deed  of 
assignment  by  the  said  two  sisters'  sons 
of  Golucknath. 

(4.)  That,  under  Act  XIV.  of  1859,  a 
suit  to  set  aside  a  certificate  under  Act  XX. 
of  1841  must,  under  Clause  5,  be  instituted 
within  one  year;  that  a  certificate  in  the 
case  was  finally  granted  to  her  in  1848,  and 
so  the  case  is  out  of  time. 

(5.)  That  the  present  suit,  being  merely 
for  a  declaration,  does  not  come  under  Clause 
12 ;  and  that,  under  Clause  16,  it  should  have 
been  instituted  within  six  years  of  the  action ; 
that  the  adoption  having  been  made  in  1853, 
and  Unoopooma,  the  widow  of  Golucknath* 
having  died  in  1857,  the  action  from  the 
date  of  its  becoming  a  new  suit  is  beyond 
time  from  both  these  two  dates. 

(6.)  That  the  alleged  family-agreement 
cannot  bind  Phoolkissoree  or  her  sons,  or 
the  estate  of  Muthooranath  or  his  widow, 
as  none  of  them  were  parties  to  the  deed. 

(7.)  That  the  agreement  excludes  only 
daughter's  sons,  and  not  sister^s  sons  <rf 
the  parties  to  it. 

(8.)  That  it  further  affects  only  the  ancestral 
properties  of  the  parties,  and  not  those  self- 
acquired  by  them. 

Now,  as  the  plaintiff  has  chosen  to  keep 
aside  the  question  of  possession  Q£  dispos- 
session of  the  estate  of  Golucknath,  whose 
widow  had  died  before  the  suit,  and  as  wUh 
regard  to  his  right  as  a  reversioner  to  the 
other  estate  he  has  no  occasion  to  raise  aay 
question  connected  with  the  present  or 
future  possession  of  these  several  estates,  it  is 
immaterial  in  this  case  to  know  and  find 
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who  is  in  possessioB  of  the  estate  of  Goluck- 
nalb,  or  what  properties  he  left,  and  whether 
the  family-arrangement  affects  some  property 
or  all.  As  a  reversioner,  he  was  under  the 
old  law  required  to  sue  within  12  years 
of  the  adoption,  and  as  an  heir  within  12 
years  of  the  death  of  the  surviving  widow. 
The  plaintiff's  suit  is  admitted  to  be  within 
the  said  period.  Further,  his  suit  was 
instituted  just  a  day  before  Act  XIV.  came 
into  operation.  If  it  can  be  shown  that 
the  plaintiff  had  a  right  to  sue,  he  will  be 
fovfid  to  be  in  time. 

Even  if  the  case  of  the  plaintiff  be  consi- 
dered as  governed  by  the  new  law  of  limitation, 
I  think  that,  as  regards  the  question  of 
necessity  to  sue  within  a  year  to  set  aside 
a  certificate  under  Act  XX.  of  1841,  I  am 
not  prepared  to  hold  that  a  case  involving 
rights  to  the  possession  of  landed  property 
nnder  right  of  inheritance  in  which,  among 
other  reliefs  asked  for,  there  is  a  prayer  to 
ttt  aside  a  certificate  under  Act  XX.  of 
1841,  must  be  brought  within  a  year  from 
die  date  of  the  Act  XX.  case.  I  am  not 
iiio  quite  convinced  that,  in  a  case  where, 
by  the  alleged  adoption,  the  right  of  a 
piaiatiff  to  hold  possession  of  immoveable  an- 
oairal  property  is  affected,  the  plaintiff 
htt  not,  ander  Act  XIV.  of  1859,  a  period 
if  12  years  from  the  cause  of  action.  The 
lahiatioB  of  the  suit  was  raised  by  the 
fbiaiiff  oa  the  objection  of  the  opposing 
defendant  as  regards  the  value  of  the  pro- 
ftdies  likaly  to  be  affected  by  this  decision, 
Md  these  included  landed  estates.  Had 
fe  piaiatiff  sued  for  confirmation  of  pos- 
MnoD,  Ins  suit,  I  do  not  thiok,  would  have 
heen  considered  to  be  one  governed  by 
Chuse  12  of  the  new  law,  because  it  only 
provided  for  suits  for  tlie  recovery  of  lands 
tnd  of  any  interest  in  land,  Ac. 

I  am  constrained  to  admit  that  the  new 
kw  does  not,   1  should   think  owing  to  a 
Mistake,  make  any  distinct  allusion  to  cases 
'  if  inheritance.    Each   such  case   may   not 
iecesiarily   be  one   involving  rights  to  im- 
moveable   property.     The     word     recovery 
BBst,  however,  be  taken  to  mean,  besides 
^^fong,  obtaining  for  the  first  time;  or 
inerwise  the  word  would  not  cover  a  case 
hr  possession   within  the  right  of   inherit- 
,  or  under  a  deed  of  sale  or  mortgage  of 
never  held  before  by  a  plaintiff. 

As  to  the  appearance  and  consent  of  the 
[iio  sons  of  ^  Pbodkissoiee,  I  think  that 
[Ion  the  ffrsf  plaintiff  passed  them  over 
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upon  no  other  ground,  bu|  that  which  be 
afterwards  more  distinctly  stated  below; 
that,  according  to  his  notions,  the  daughter's 
sons  were  not  entitled  \o  succeedl  1  cannot 
conceive  under  what  other  ideas  can  he  have 
for  a  moment  expected  to  have  succeeded  in 
his  case.  He  could  not  have  expected  of 
concealing  them  or  their  existence,  which 
he  knew  was  known  to  the  defendants,  1 
have  no  concern  to  rely  upon  the  consent  of 
these  persons,  but  the  agreement  put  in  does 
not  show  that  the  plaintiff  acquired  qfier 
his  plaint  had  been  filed  any  mw  rigbts* 
He  only  managed  on  payment  of  a  consUlerr 
ation  and  by  exdiiange  of  deeds  between 
him  and  tbem,  to  make  these  persons  oome 
and  say  something  to  this  effect  "thsNt,  in 
order  to  make  the  case  instituted  by  tbe 
plaintiff  fit  to  be  adjudioated  on  the  merits* 
we  give  our  consent,  and  here  we  are  preaont 
to  make  the  case  a  complete  one  as  f af  as 
necessary  parties  are  concerned.''  TiMy 
were  purposely  omitted  to  be  named  as 
respondents  in  the  appeal  by  the  appellant, 
and  they,  having  appeared  here,  prayed  to  be 
admitted  as  respondents.  I  think  that,  in 
order  to  have  a  complete  representation  of 
parlies,  their  request  should  be  allowed.  If 
the  case  of  the  plaintiff  was  in  my  opinion 
not  a  good  case,  showing  a  right  of  action 
when  it  was  brought,  I  would  have,  if  I  had 
allowed  him  to  proceed  in  this  case  on  the 
consent  of  the  two  sons  of  Phoolkissoree, 
held  his  case  liable  to  the  rules  of  limitation 
as  prescribed  by  the  new  law,  because  this 
consent  was  given  after  the  new  law  came 
into  operation. 

It  is  true  that  the  estate  of  Muthoomnath 
cannot  be  bound  by  an  agreement  to  wkicfa'be 
or  his  heirs  were  not  parties,  but  Golucknath, 
now  deceased,  had,  according  to  the  Bengfil 
school  of  Hindoo  Law,  a  right  to  exclude  cer- 
tain legal  heirs  from  their  ordinaiy  rights  of 
succession.  The  fact  of  Phoolkissoree,  or 
her  sons,  not  joining  in  the  famih'  arrange- 
ment said  to  have  been  made  by  Golucknath 
and  others,  does  not  invalidate  Golucknath's 
right  to  define  who  will  succeed  to  his  estate 
after  his  death. 

Further,  looking  to  the  interest  of.  the 
parties,  I  find  that,  though  the  wokIs  \u  the 
agreement  are  *'  daughters"  and  ''  da««btar8' 
sons,"  yet,  as,  when  drawing  tip  Ibis  deed, 
the  parties  to  it  dealt  with  the  prapecy  of 
the  common  ancestor  Nund  Coomsr,  and  a 
paper  supposed  to  be  a  draft  of  a  wMl  by 
him,  but  which  was  never  prosel  te  h^ve 
been  executed  by  him,  was  adopted  aa  tbe 
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basis  of  the  arrangement,  it  is  quite  clear 
that  the  parties  exeoiting  the  deed  really 
excluded,  not  only  sister's  sons,  but  also 
paternal  gribdfather's  daughter's  sons  along 
with  the  sons  of  the  daughters.  The  object 
was  to  exclude  altogether  all  descendants 
in  ^t  female  line.  There  could  be  no  ob- 
ject in  excluding  daughter's  sons,  and  not 
the  sister's  sons  and  the  others.  The  argu- 
ment, on  the  other  side,  cannot  be  that  the 
omission  of  the  persons  not  named  was 
intentional.  It  must  only  be  that,  by  the 
words  used  in  the  deed,  only  the  daughter's 
sons  being  excluded,  the  interpretation 
should  not  supply  the  omission.  I,  however, 
hold  that  it  is  quite  legal  to  go  beyond  the 
letter  of  a  deed,  in  order  to  find  out  the  real 
intent  of  the  parties  executing  it.  The  in- 
tent is  evident  from  the  entire  deed,  and  the 
circumstances  under  and  the  manner  in 
which  the  family-arrangement  is  said  to  have 
been  made.  Several  passages  on  this  point 
in  Broom's  Legal  Maxims  support  my  view. 

If  the  plaintiff  was,  in  this  view  of  the 
matter,  the  heir  to  the  estate  of  Golucknath, 
upon  that  right  alone  he  is  entitled  to  see  the 
validity  of  the  adoption  tried,  though  he 
may  not  be  a  reversioner  to  the  estate  of 
Muthooranath,  and  may  not  be  in  time  with 
regard  to  this  estate,  and  though  his  right 
of  inheritance  to  the  estates  of  his  two 
other  uncles  may  not  be  affected  by  the 
adoption  in  dispute. 

I,  therefore,  think  that  the  plaintiff  is  en- 
titled to  proceed  to  a  trial  of  the  merits  of 
the  alleged  adoption,  on  the  ground  of  his 
being  the  only  heir  to  some  portion  of  the 
estates  of  Golucknath,  deceased. 

I  lay  no  stress  upon  the  assertion  made 
by  the  J^dge  below  in  his  decision  that,  when 
he  laid  down  the  two  issues  on  the  merits 
as  the  only  issues  arising  in  the  case,  both 
parties  assented  to  this  proceeding.  I  also 
cannot  make  any  legal  use  of  the  appre- 
hension which  the  legal  advisers  of  the 
plaintiff  may  have  entertained  when  they 
thought  proper  to  advise  the  plaintiff  to  sue 
before  Act  XIV.  came  into  operation.  I  also 
^cannot  attachany  importance  to  any  grounds 
of  apprehension  or  miscalculation  which  have 
led  the  plaintiff  originally  to  include  also  his 
sons  as  co-plaintiffs  with  him.  I  see  the 
case  was  unnecessarily  complicated  by  the 
plaintiff,  but  that  would  be  no  ground  to 
•  dismiss  his  plaint,  when  the  existence  of 
some  right  to  sue  is  proved  to  my  satis- 
faction. 


I  should,  therefore,  hold  that  the  plaintifi 
is  entitled  to  proceed  to  a  trial  of  the  merits 
of  the  adoption  in  dispute. 

Peacock,  C,  J, — ^This  was  a  suit  filed  by 
Sreenath  Bose  against  Brojo  Rajkissoree 
Dossee,  widow  of  Muthooranath  Bo^e,  and 
guardian  of  her  alleged  minor  adopted  son 
Radhanath  Bose,  and  other  defendants  to 
whom  it  is  not  necessar}'  to  refer  more  parti- 
cularly. 

The  suit  was  brought  to  set  aside  a  certi- 
ficate to  collect  debts  which  she  obtained 
under  Act  XX.  of  1841  as  representing  her 
alleged  adopted  son.  The  second  object  of 
the  suit  was  to  set  aside  the  adoption,  and 
the  third  was  to  obtain  a  decree  declaring 
generally  the  plaintiff's  right  as  heir  of 
Golucknath  and  Muthooranath,  but  the 
plaintiff  did  not  ask  to  have  his  rights  de- 
clared as  to  any  particular  estates. 

The  question  referred  for  the  opinion  of  a 
third  Judge  is,  whether  the  plaintiff  is  enti- 
tled in  this  suit  to  have  the  validity  of  the 
adoption  tried,  or  whether  he  is  barred  by 
limitation.     Mr.  Justice  Norman  considered 
that,   as  the   plaintiff  was   not   the  heir  of 
Muthooranath,  he  being  the  son  of  an  uncle 
of    Golucknath    and    Muthooranath    or   a 
cousin,   whereas   Sooraj    Coomar    Roy  and 
Jadub  Coomar  Roy  were  nephews,  the  sons 
of  Fhoolkissoree,  a  sister,  he  had  no  right  to 
dispute  the  adoption  at  the  time  when  the 
suit  was  commenced ;  and  that,  if  the  defect 
was  cured  by  the  ikrarnamah,  and  petition 
filed  by  Sooraj  Coomar  and  Jadub  Coomar, 
it  was  too  late,  inasmuch  as  the  suit  would 
have  been  barred  if  it  had  been  commenced 
on  the  4th  of  February  1864,  when  the  pcli-  " 
tion  was  filed.  On  the  other  hand,  Mr.  Justice 
Shumbhoonath  Pundit  considered  that,  by  the 
terms  of  a  deed  of  compromise,  dated  15th 
February  1839,  the  sons  of  the  sister  were 
excluded  from  succeeding  to  Golucknath's 
estate.     Mr.     Justice     Norman     considered 
that,  as  regards  Muthooranath* s  estate,  the 
deed  could  not  affect  the  right  of  inheritance, 
as  Muthooranath  was  no  party  to  it;  and 
that,  as  regards  the  estates  both  of  Goluck- 
nath and  Muthooranath,  there  was  nothing 
in  the  deed  which  in  terms  affected  the  title 
of  Sooraj   Coomar  and   Jadub   Coomar  as 
heirs.      Mr.  Justice  Shumbhoonath    Pundit 
admitted  that  the  estate  of  Muthooranath 
could   not  be   bound   by  an  agreement  to 
which  he  and  his  heirs  were  not  parties,  but 
he   held   that   Golucknath  had  a  right   to 
exclude  certain  legal  heirs  Irom  their  ordi- 


18670 


Civtl 


THS   WKXKLT   MPORTXR. 


Rulings, 


»47 


naiy  rights  of  succession,  and  that  the  fact 
of  the  sister  and  her  sons  not  having  joined 
in  the  family-arrangement  did  not  invalidate 
Golucknath's  right  to  define  who  should  suc- 
ceed to  his  estate  after  his  death. 

It  is  clear  that  the  plaintiff  was  not  the 
general  heir-at-law  either  to  Muthooranath 
or  Golncknath,  even  if  he  were  Golucknath's 
heir,  according  to  the  terms  of  the  deed,  of 
the  property  comprised  therein,  which,  I 
think,  he  was  not.  The  deed  settled  the 
property  comprised  in  it  in  a  particular 
manner,  but  it  did  not  profess  to  declare  who 
should  or  should  not  be  Golucknath's  heir. 
Consequently,  if  the  issue  had  been  whether, 
as  heir-at-law  of  Golucknath,  he  had  a  right 
to  dispute  the  adoption,  the  issue  must,  I 
think,  have  been  determined  against  him. 
Bat  the  issue  raised  at  the  instance  of  the 
defendant,  after  the  plaintiff  had  paid  an 
additional  stamp-duty  on  the  plaint,  was 
simply  whether  the  plaintiff  had  a  right  to 
qoestion  the  adoption. 

The  deed  of  compromise,  to  which  I  shall 
presently  more  particularly  refer,  was  put  in 
evidence,  and  has  been  referred  to  by  both 
the  learned  Judges.  Golucknath  was  a  party 
to  that  deed,  but  Muthooranath  was  not 
a  party  to  it.  In  fact,  Muthooranath  died 
before  the  deed  was  executed,  and  in  Nund 
Coomar's  lifetime.  If  he  had  survived  his 
grandfather  Nund  Coomar,  he  would  have 
taken  a  share  of  his  grandfather's  estate 
equal  to  that  of  Golucknath ;  and,  if  he  had 
i^ason  living  at  the  time  of  his  grand- 
lather's  death,  that  son  would  have  been 
entided  to  a  share  of  the  grandfather's  estate 
equal  to  that  taken  by  Golucknath.  It  ap- 
pwrs  to  me  that  the  plaintiff  ought  to  succeed 
lyon  the  issue  as  to. his  right  to  ques- 
tion the  adoption  if  he  took  under  the  deed 
«ich  an  interest  as  would  or  might  be  affect- 
ed by  the  adoption,  although  that  deed  did 
not  constitute  him  heir  to  Golucknath  or  to 
Muthooranath. 

The  suit  was  commenced  on  the  31st 
December  1861,  the  day  before  Act  XIV. 
of  1859  came  into  operation;  and  if  it  was 
rightly  commenced  on  that  day,  and,  if  the 
pbimiff  Srcenath  had  at  that  time  a  right 
to  dispute  the  adoption,  either  with  or  with- 
out the  consent  of  Phoolkissoree's  sons,  the 
•nit  was  commenced  in  time,  and  was  not 
barred  by  limitation.  The  plaint  does  not 
Jflege  that,  as  heir  of  Golucknath,  or  of 
Muthooranath,  plaintiff  had  a  right  to  ques- 
tion the  adoption,  although  he  asked  to  have 
^^  right  as  Aich  heir  declared.    We  should 


do  great  mischief  in  holding  parties  too 
strictly  to  their  pleadings.  The  issue  raised 
was  quite  wide  enougih  to  let  the  plaintiff 
into  the  merits.  The  deed  was  ^ot  referred 
to  in  the  plaint,  nor  did  the  plaintiff  set  forth 
the  ground  upon  which  he  claimed  to 
dispute  the  validity  of  the  adoption.  But, 
the  defendant  having  disputed  the  plaint- 
iff's right  to  dispute  the  adoption,  an  issue 
was  laid  down  at  the  defendant's  request 
whether  the  plaintiff  had  a  right  to  question 
the  adoption. 

With  reference  to  the  view  of  the  case 
which  I  have  taken,  I  do  not  think  it  neces- 
sary to  consider  the  effect  of  the  ikrarnamah 
of  the  23rd  January  1864  executed  by 
Sooraj  Coomar  and  Jadub  Coomar,  nor  of 
the  subsequent  proceedings  in  the  suit,  nor 
to  determine  whether  all  heirs  in  the  female 
line  were  excluded  by  the  deed  of  com- 
promise. If  the  case  turned  upon  that 
point,  I  should  be  disposed  to  hold  that  the 
words  "  grandsons  in  the  female  line"  in 
Clause  4  would  not  include  Golucknath's 
Aster's  sons. 

The  deed  of  compromise  referred  to  was 
dated  the  15th  September  1839,  and  was 
made  between  Jugodumba  Dossee,  the 
widow  of  Gobindpersad,  2nd  son  of  Nund 
Coomar,  of  the  ist  part ;  Rajkissen  Bose, 
4th  son  of  Nund  Coomar,  of  the  2nd  part ; 
Golucknath  Bose,  son  of  Ramdhun,  who 
was  the  eldest  son  of  Nund  Coomar, 
of  the  3rd  part ;  and  Boidnath  Bose,  3rd  son 
of  Nund  Coomar,  of  the  4th  part.  It  re- 
cited that  disputes  had  arisen  between 
Gobindpersad,  Rajkissen,  Golucknath,  and 
Boidnath  respecting  the  property  left  to 
them  as  the  joint  heirs  and  personal  repre- 
sentatives of  Nund  Coomar  Bose,  and  that 
a  bill  had  been  filed  in  the  Supreme  Court 
by  Gobindpersad,  Rajkissen,  and  Goluck- 
nath against  Boidnath  and  two  other  persons ; 
that  Nund  Coomar  had  died  intestate,  leav- 
ing no  widow  but  three  sons,  that  is  to  say, 
Gobindpersad,  Rajkissen,  and  Boidnath, 
and  one  grandson  Golucknath,  the  son  of 
Ramdhun,  who  died  in  his  father's  lifetime, 
which  said  three  sons  and  grandson  were 
joint-heirs  under  the  Hindoo  Law,  and  entitled 
to  succeed  to  their  father  and  grandfather 
in  equal  shares  of  one-fourth  each ;  dCnd 
praying  that  it  might  be  declared  that'Nund 
Coomar  died  intestate,  and  that  the  plaintiffs 
and  Boidnath  were  his  heirs,  and  entitled 
to  the  estate  of  Nund  Coomar.  The  deed 
then  recited  that  the  parties  had  agreed  to 
a  compromise  upon  the  terms  set  forth  in  the 
several  articles  thereof. 
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by  the  1st  ftrticle  it  was  dfedat-ed  that  the 
worship  6f  Stee  Sree  Issore  Samsoonder 
l^hstkoorjew  of  the*  homestead  of  Boroo 
should  be  Conducted  according  to  a  certain 
'<&^limate  dated  ist  Pous  123*  with  the  pro- 
duce of  the  thtee  tklOpks,  ticca,  ahfd  oAer 
lands^  mentioned  in  a  deed  of  gfft  bf  the 
said  Nund  Coomar  Bose,  deceased,  dated 
2nd  Assin  1232. 

The  2nd  articfe  directs  that  "thfe  fitre 
"new  tatooks  having  been  transferred  in 
"  the  name  of  the  said  Sree  Sree  SatnSooti- 
"  der  Thakoorjew,  the  expenses  of  the  food 
"and  clothing  of  the  family,  according  to  the 
"estimate  dated  ist  Maug  one  thousand 
"two  hundred  and  forty  of  the  said  late 
"Nund  Coomar  Bose,  should  be  defrayed 
"  from  the  produce  thereof,  atid  also  frohi  the 
"produce  of  the  garden  called  Rambagan 
"and  other  newly-purchased  free-lands,  &c., 
"and  that  those  who  had  n^o  allowance 
"  provided  f6r  them  should  receive  agreeably 
"to  the  rates  of  the  said  estimate  of  the 
"  1st  Maug  one  thousand  two  hundred  a^d 
"  forty,  and  thereafter,  on  the  increase  of  the 
"  family  of  ^ny  party,  such  addition  to  the 
*'*  family  should  receive  at  that  rate,  and, 
*  *  upon  the  death  of  such  paYties,  such  allow- 
"  ances  should  cease.  That  the  names  of  the 
"  said  Sree  Sree  Samsoonder  Thalcoorjew 
"  and  IssCre,  the  Said  late  Nund  Coomar 
"  Bose  as  sebait  thereof  having  been  con- 
"  linued  in  force  in  the  three  talooks,  &c., 
"in  the  deed  of  gift  mentioned  In  the  1st 
"  article  bf  th^it  proposal  the  names  bf  the 
"said  Gbbindpersad  Bose,  Boidnstih  Bose, 
"Rajkissen  Bosfe,  and  Golucknath  Bose 
"  should  be  entered  therein  in  the  serishta 
"  of  the  Collectbr  ^s  h'eiYs  atid  jetnmadars  of 
"Nund  Coomar  Bose,  deceased,  the  late 
"  sebait  bf  the  idol  Sree  Sree  Samsoonderjew, 
"and  among  the  five  talooks  ne'wly  pur- 
"  chased,  the  three  talooks,  m.,  Turruf 
"AUypore,  Doorganugur,  and  'Raftgopola 
"  Radanuggur,  will  be  transferred  agreeably 
"to  the  directions  of  the  SSiid  Nund  Coomar 
"Bose  contained  in  a  letter  dated  5th 
"Joistee  one  thousand  two  hundred  and 
"forty-one  from  the  name  of  Boidnalh 
"  Bose,  and  which  said  transfer  to  be  made 
%ta  the  names  and  forms  as  aforesaid,  and 
^*  th»  said  three  talooks  having  been  included 
"with  the  property  of  the  said  Sree  Sree 
"IssoPejew,  the  expense  of  the  food  and 
"  clothing  of  the  family  should  be  defrayed 
"and  paid  out  of  the  produce  thereof,  and 
"  of  the  said  garden  called  Rambagan  and 
"other  newly-purchased  and  mortgage-free 
"  lands  according  to  the  said  estimate  of  the 
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1st  Mang  one  thoaisafid  two  hmvAml  9nd 
forty,  and  those  of  such  family  who  were 
not  inclvded  in  the  sftid .  estimate  also 
receive  agreeably  to  the  rates  of  the  same, 
and  hereafter  on  the  increase  of  the  family 
as  Ugal  heirs  and  personal  represeiUiitiTes, 
except  the  sons  and  daughters  of  tbe 
daughters  of  any  of  them  the  said  Gobmd- 
per^  Bose,  Boidnath  Bose,  Rajkissen 
Bose,  and  Golucknath  Bose  should  receive 
at  the  rate  mentioned  in  the  said  esthaftte 
t)f  the  said  ist  Maug  one  thousand  two 
hundred  and  forty,  and  on  the  decease 
of  such  person  such  allowance  should 
cease." 

The  article  proceed^ed  to  declare  that  the 
two  other  of  the  five  talooks  should  be  sold, 
and  l!he  proceeds  credited  to  the  account 
bf  the  idol,  or,  if  all  the  parties  should 
consent  to  the  same,  should  be  transfeired  to 
the  sebait. 

The  3rd  article  stated  that,  '*  for  the  pnrpose 
"of  carrying  on  the  worship  of  Sree  Sree 
"  Radagobiodjew  at  Sree  Brindabun,  the 
"  moondee  or  chuck  and  shops  that  were 
"  at  MuthOora,  and  those  that  were  at  Sree 
"  Brindabun,  out  ^  the  produce  thereof  ifae 
"  worship  of  that  plaCe  should  be  conducted 
"in  the  manner  as  theretofore  performed; 
"and,  ishould  the  produce  thereof  fall  short 
"  to  deffay  the  expenses  of  the  worship 
"  theireof,  then  the  same  should  be  defrayed 
"out  bf  the  funds  of  the  said  Sree  Sree 
"  SamsOonderjew ;  and  if  it  would  be  sufficieiit 
"and  Surplus,  then  the  same  should  be 
"credited  in  the  state  of  the  said  Sree 
"  Sreejew/' 

The  s^th  article  declared  that  "  neither  of 
"them  the  said  Obbindpersad  Bose,  Boid- 
"nath  Bos^,  Rajkissen  Bose,  Golucknath 
"  Bose,  should  at  any  time,  down  to  their 
"  sons,  grandsons,  and  heirs,  be  at  liberty  to 
"  divide,  give  awfey,  sell,  pledge,  or  mortgage, 
"  for  the  debts  of  them  individually,  the  said 
"talooks,  &c.,  or  the  worship  of  the  said  ta- 
"  looks,  and  thai  none  of  thtm^  the  said 
"  Gobindpersad  Bose^  Boidnath  Base,  Raj- 
*' kissen  Bose^  and  Golucknath  Bose  in  the 
^^ female  line  should  be  at  liberty  to  interfere 
"  in  the  worship  of  the  said  idols,  or  to  sell, 
"mortgage,  or  give  away  the  properties,' 
"  above  stated  of  the  said  idols,  nor  should 
"they  have  any  right,  title,  or  interest^ 
"  whatsoever  in  the  worship  of  the  idols/' 

In  the  first  part  of  article  4,  which  re-j 
strains  the  parties  therein  mentioned  from] 
dividing,  giving  away,  selling,  pledging,  or] 
mortgaging  the  property  for  their  pri?atej 
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debts,  the  words  ''  sons  and  grandsons  and 
ktirs'  are  made  use  of,  if  in  the  latter  part, 
wiiich  applies  to  the  worship  of  the  idols,  the 
words  '' grandsons  of  any  of  the  said  parties 
in  the  female  line"  are  used,  and  uot ''  grand- 
sons and  het'rs  in  the  female  line."  A  son 
of  Ramdhun's  daughter  Phoolkissoree  might 
oSer  funeral  oblations  to  Ramdhun,  whilst  a 
^laodson  of  Goluckeath,  through  a  daughter 
of  Golucknath,  could  not.  I  cannot  say  what 
precise  object  the  parlies  had  in  view  when 
they  used  the  words  ''grandsons"  in  the  female 
fee ;  they  might  have  considered  Golucknath 
in  making  the  arrangement  as  standing  in 
the  place  of  Ramdhun,  his  father;  and  as 
making  the  same  arrangement  which  all  the 
sons  of  Nund  Coomar  might  have  made  had 
they  been  living.  But  it  is  unnecessary  for 
me,  in  my  view  of  the  case,  to  determine  the 
qaestion  whether  the  words  ''grandsons  in 
the  female  line"  in  that  part  of  the  deed 
excluded  all  heirs  generally  in  the  female 
line  from  interfering  in  the  worship. 

I  apprehend  tlurt  Sreenath  had  an  interest 
to  try  the  question  whether  Radhanath  was 
(beaidopted  son  of  Muthooranath  exclusively 
of  the  provisions  of  the  4th  article.  The 
deed  does  not  merely  provide  for  the  worship 
of  the  idols,  but  also  for  the  maintenance  of 
Nand  Coomar's  family  and  of  other  members, 
vho,  on  the  increase  of  the  family,  should  be 
1^1  heirs  and  representatives,  except  the 
sons  and  daughters  of  daughters  of  any  of 
the  said  parties  including  Golucknath. 

Further,  the  5ih  article  of  the  deed  pro- 
vides as  follows :  "  That  for  the  purpose  of 
"providing  for  the  future  payment  of  the 
**  Government  revenue  (should  it  happen  so) 
"of  the  eight  talooks,  old  and  new,  above 
"stated,  and  to  meet  the  deficiency  (should 
"any  such  occur)  in  the  worship  of  Sree  Sree 
"  Issorejew  at  the  homestead  at  Boroo  and 
**  Sree  Sree  Brindabun,  and  to  defray  the  ex- 
**  penses  of  the  embankments,  tagabees,  or  ad- 
•'vances  to  the  ryots,  and  law-suits  relating 
"  to  the  talooks  and  charges  for  the  food  and 
''clothing  of  the  family,  there  should  be 
••kept  a  fund  in  Company's  paper  to  the 
**  amount  of  sicca  rupees  forty-five  thousand 
''from  the  estate  which  should  at  all  times 
"be  ready,  and  that  such  Company's  paper 
"should  be  kept  in  the  names  and  form 
''of  Gobindpersad  Bose,  Boidnath  Bose, 
"  Rajkissen  Bose,  and  Golucknath  Bose,  the 
"heirs  and  jemmadars  of  Nund  Coomar 
''Bose,  deceased,  the  late  sebait  of  Sree 
''Sree  Samsqpnderjew,  and  that  such  sum 
"of  ticca  rupees  mty^five  thotisand  should 


"  be  made  up  as  follows :  sicca  rupees  sixteen 
"  thousand  and  five  hundred  from  the  funds 
"  in  Court,  and  which  were  then  standing  to 
"  the  credit  of  the  cause,  and  frofh  collections 
"  from  the  arrears  of  the  talooks  and  out- 
"  standings  due  on  account  of  loans  to  the 
"  amount  of  twenty-eight  thousand  and  five 
"hundred  rupees,  which  being  invested  in 
"  Company's  paper  would  make  the  aforesaid 
"  sum  of  sicca  rupees  forty-five  thousand, 
"  and  that,  in  the  event  of  there  happening 
''  any  deficiency  in  the  above  stated  expeindi- 
"  tures,  such  deficiency  should  be  made  up 
"  with  the  interest  of  that  money  and  pro- 
"  duce  of  the  talooks ;  if  even  the  interest 
"of  such  money  and  produce  of  the  taiooks 
"  should  not  be  adequate  to  make  up  or  meet 
"  such  deficiency,  then  it  should  be  paid 
"out  of  the  principal  stock,  but  that  after- 
"  wards  the  Company's  paper  to  the  said 
"  amount  of  sicca  rupees  forty-five  thou- 
"sand  should  again  be  made  up  from  the 
"  interest  of  the  money  arvd  produce  of  the 
'I  talooks,  &c.,  and  that  the  Company's  paper 
"of  the  said  amount  should  be  kept  at  the 
"  homestead  at  Boroo  under  the  locks  and 
"  keys  of  then),  the  said  Gobindpersad  Bose, 
"  Boidnath  Bose,  Rajkissen  Bose,  and 
"  Golucknath  Bose,  and  when  the  Com- 
"  pany's  paper  to  the  amount  of  sicca  ru- 
"  pees  forty-five  thousand  should  have  been 
"  made  up  in  the  manner  before  stated,  year 
"  after  year  the  interest  of  the  said  money, 
"  the  arrears  and  outstanding  dues  on  ac- 
"  count  of  loans  (the  above-stated  payments 
"of  Government  revenue,  should  it  happen 
"  so,  the  expenses  for  the  worships  of  Boroo 
"  and  Brindabun,  and  for  the  food  and  cloth- 
"  ing  of  the  family  and  law -charges, 
'"'  should  any  be  incurred,  having  been  paid 
!*  off),  the  amount  that  should  remain  there- 
"  after  should  be  equally  divided  amongst 
"  them,  the  said  Gobindpersad  Bose, 
"  Boidnath  Bose,  Rajkissen  Bose,  and 
"  Golucknath  Bose,  and  that  neither  of 
"  them  nor  their  heirs  should  be  at  liberty 
"  to  divide  the  principal  stock,  nor  should 
"  any  or  either  of  them  be  competent  to  pay 
"his  or  their  debts  out  of  it ;  as  long  as  the 
*'  family  should  exist,  so  long  should  the 
'*  Company' s  paper  to  the  amount  of  siifica 
"  rupees  forty-five  thousand  be  kept* ready 
"  for  the  purpose  of  defraying  the  expenses 
"  of  the  worship  of  Sree  Sree  Issorejew  of 
"  the  homestead  of  Boroo,  as  per  estimate 
"  1st  Poos  one  thousand  two  hundred  and 
"  thirty-eight,  and  of  Sree  Brindabun,  and  for 
I  "  supplying  the  food  and  clothing  of  the 
^  "iamrly  ficcording  to  the  ^fd  estimAe  of 
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'*  the  I  St  Maug  one  thousand  two  hundred 
"  and  forty,  and  paying  the  deficiency  of  the 
"  Government  revenue  and  law-charges  that 
''might  be* necessary;  and  that,  until  the 
"  Company's  paper  so  to  be  deposited 
"  as  aforesaid  should  amount  to  sicca  rupees 
"  forty-five  thousand,  the  profits  of  the 
"  several  talooks  arising  after  the  above 
"  stated  expenditures  being  made  should  not 
"  be  divided  by  any  one,  but  reserved  to  make 
"  up  the  said  sum  of  sicca  rupees  forty-five 
"thousand  in  Company's  paper,  and  that 
"  until  the  fund  would  amount  to  sicca  rupees 
"forty-five  thousand  in  part  of  the  sicca 
"  rupees  forty-five  thousand  above  alluded  to, 
"  the  expenses  of  the  worship  of  the  said 
"  Sree  Sree  Issorejews  should  be  borne  in 
"the  reduced  scale  in  conformity  with  the 
"  expenses  incurred  in  the  year  one  thousand 
"  two  hundred  and  forty-four." 

By  article  28  of  the  deed  it  was  appoint- 
ed that  Gobindpersad  having  taken  up  his 
residence  at  Boroo  should  personally  manage 
the  business;  in  case  of  his  refusal. or  mis- 
management, Boidnath  was  to  manage,  and 
so  on,  in  like  manner,  Rajkissen,  Goluck- 
nath,  Sreenath,  the  plaintiff,  Huronath, 
whoever  should  be  the  elder  of  the  family ; 
the  28th  article  also  provided  for  the  holding 
of  certain  offices  under  the  deed. 

If  Radhanath  Bose  were  lawfully  adopted, 
he  would  be  the  legal  heir  and  personal  re- 
presentative of  Golucknath  within  the  mean- 
ing of  the  2nd  article,  and  would  also  as  the 
heir  of  Golucknath,  not  being  the  daughter 
of  a  son,  be  entitled  to  divide  any  surplus 
after  setting  aside  and  keeping  up  the 
45,000  rupees  in  Company's  paper,  and 
paying  the  expenses  provided  by  the 
5th  article.  Sreenath,  the  plaintiff,  there- 
fore, as  the  heir  of  Boidnath,  and  as 
manager  under  the  deed,  had  an  interest  in 
showing  that  Radhanath  was  not  the  heir  of 
Golucknath,  or  entitled  to  maintenance 
under  the  deed  or  to  divide  any  surplus 
after  setting  apart  the  45,000  rupees  in 
Company's  paper  and  paying  the  other  ex- 
penses provided  for  by  article  5.  Sreenath 
as  manager  would  be  wrong  in  paying  a 
sum  of  money  to  Radhanath  if  he  was  not 
t£e  son  of  Muthooranath,  and  as  such  the 
heir  of  Golucknath.  Consequently,  he  had 
an  interest  in  having  it  determined  whether 
the  adoption  were  valid  or  not. 

Further,  if  Radhanath  were  the  legally 
adopted  son  of  Muthooranath,  he  would;  if 
he  had  been  adopted  in  the  lifetime  of 
Nund  Coomafi  have  taken  an  equal  share 


with  Golucknath  as  heir  of  Muthooranath. 
It  is  by  no  means  clear  that,  upon  his  adop- 
tion, if  valid,  he  did  not  become  entitled  to 
contest  the  deed  so  far  as  it  affected  one- 
half  of  what  passed  under  the  conve3rance 
from  Golucknath,  and  whether  he  did  not 
become  entitled  to  an  equal  share  with 
Golucknath  in  the  property  of  Nand 
Coomar  Bose,  the  common  ancestor.  Mac- 
naghten's  Hindoo  Law,  p.  70,  Vyavasia 
Durpana,  p.  1040. 

Therefore,  independently  of  the  construc- 
tion of  the  4th  article,  Sreenath  had  in  my 
opinion  the  right  to  dispute  the  validity  of 
the  adoption  of  Radhanath. 

Without  determining  whether  Mr.  Justice 
Norman  or  Mr.  Justice  Shumbhoonath  J^un- 
dit  was  right  as  to  the  construction  of  those 
words  "  grandsons  in  the  female  line  "  in  the 
4th  article,  it  appears  to  me  that  Sreenath, 
when  he  commenced  his  suit,  had  a  right 
to  question  the  validity  of  Radhanath's 
adoption.  Having  that  right  independently 
of  the  ikrarnamah  from  Phoolkissoree's  sons, 
I  agree  with  Mr.  Justice  Shumbhoonath 
Pundit  that  the  Statute  of  Limitation  did  not 
apply.  The  appeal  must,  therefore,  be  heard 
upon  the  merits. 


The  24th  July  1867. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Judges, 

Occupancy  (for  X2  years)— Section  6^  Act  X.  of 

Case  No.  401  of  1867. 

Special  Appeal  from  a  decision  passed  by 
Moulvie  Anwar  Ali,  Principal  Sadder^ 
Ameen  of  Tipper ah^  dated  the  i^i 
December  1866,  reversing  a  decisiox 
passed  by  Baboo  Greesh  Chunder  JRoj 
Sudder  Moonsiff  of  that  District  j  dcUti 
the  1st  May  rS66. 

Kalee  Kishen  Biswas  (PlaintifiF),  ApptUam 

versus 

Sreemutty  Jankee  and  others  (Defendants] 

JUspondintsT 
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Baboo  Khetiernath  Base  for  Appellant. 

Bahoo  Sreenath  Banerjee  for 
Respondents. 

The  occupation  intended  to  be  protected  by  Section 
6,  Act  X.  of  1859,  is  occupation  of  land,  the  subject  of 
•Sricnitural  or  horticultural  cultivation,  and  used  for 
piiqioses  incidental'  thereto,  and  does  not  include 
eocnpation,  the  main  object  of  which  is  the  dwelling- 
hoBse  itself,  and  where  the  cultivation  of  the  soil,  if 
say  there  be,  is  entirely  subordinate  thereto. 

Fhtar,  J, — In  this  suit  the  plaintiff  seeks 
to  have  it  declared  that  he  is  entitled,  under 
a  lease  from  the  zemindar,  to  the  possession 
of  certain  land  occupied  by  the  defendant. 
There  does  not  seem  to  be  any  contest  be- 
tween the  parties  as  to  the  authenticity  of 
this  lease,  although  it  is  suggested  that  it 
vas  executed,  not  for  the  purpose  of  passing 
a  real  interest  to  the  plaintiff,  but  to  enable 
the  zemindar  behind  its  cover  to  bring  this 
salt  of  ejectment  against  the  defendant. 

The  defendant  is  widow  of  one  Raj 
Chonder  Biswas,  who,  on  the  24th  Joistee 
1258  F.  S.,  obtained  from  the  zemindar  a 
pottah  of  the  same  plot  of  land  for  a  term 
of  ten  years.  At  the  expiration  of  this  term, 
be  held  over  for  a  period  of  some  five  or  six 
years  mere,  when  he  died  leaving  his  widow 
iQ  possession. 

The  Lower  Appellate  Court  on  this  state 
of  facts  has  held  that  the  defendant  has  a 
right  of  occupancy  under  the  provisions  of 
Section  6,  Act  X.  of  1859,  and  on  this 
groand  alone  has  dismissed  the  plaintiff's 
suit. 


The  pottah  granted  to  Raj  Chunder,  under 
vhich  he  held  possession  of  the  land  in 
qaestion,  runs  as  follows  : — 


"  This  ryottee  pottah  is  executed  in  favor 
of  Sree  Raj  Chunder  Biswas,  inhabitant 
of  Nepaira,  in  Pergunnah  Noornagar, 
within  my  zemindary,  &c.  (setting  out  cer- 
tun  boundaries  at  length):  within  these 
boundaries  a  lodging-house  (basha-baree) 
poitah  is  given  to  you  of  your  lodging- 
bouse  including  Pearee  Nultee's  house,  as 
per  above  boundaries,  for  a  period  of  ten 
years  from  1258  to  1267  Tipperah,  at  a 
rent  of  eight  annas  Company  per  year,  that 
is  for  five  rupees  for  the  whole  period. 
iou  shaU  pay  rent  year  by  year  in  the  cut- 
cherry  of  tite  chukla. 
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It  also  appears  from  the  finding  of  the 
first  Court  (seemingly  acquiesced  in  by  the 
Lower  Appellate  Court)  that  Raj  Chunder 
constructed  buildings,  and  platfted  gardens 
on  the  leasehold  plot,  and  that,  in  fact,  the 
lease  was  granted  to  him  for  the  sole  pur- 
pose of  enabling  him  to  reside  on  the  plot 
by  the  construction  of  a  lodging-house. 

In  view  of  these  facts,   I  ain  of  opinion 
that    the    subject   of    this   pottah    was    not 
"  land"  within  the  meaning  of  Act  X.  of 
1859,    and    that   consequently    neither    the 
defendant  nor  her  husband  could  be  consider- 
ed  in  respect  of  their  occupation   of  this 
plot  as  "  a  ryot  who  has  cultivated  or  held 
land"  within  the  words  of  Section  0.      In 
my  judgment,  the  occupation  intended  to  be 
protected  by  that  Section  is  occupation  of 
land  considered  as  the    subject  of  agricul- 
tural or  horticultural  cultivation,   and  used 
for  purposes  incidental  thereto,  such  as  for 
the  site  of  the  homestead,  the  ryot,  or  Malli's 
dwelling-house,   and   so  on  I  do  not  think 
ihat  it  includes  occupation,  the  main  object 
of  -  which   is  the  dwelling-house  itself,  and 
where  the   cultivation  of    the  soil,    if    any 
there  be,  is  entirely  subordinate  to  that.     I 
had  occasion  in  the  case  of  Khellut  Chunder 
Ghose  versus  Umirto,   reported    in   the    ist 
Volume  of  the  Indian.  Jurist,  New  Series, 
426,    to    consider    this    matter    very  fully, 
and  I  see  no  reason  now  to  alter  the  opinion 
which  I  then  expressed. 

It  seems  to  me,  therefore,  that  the  provi- 
sions of  Act  X.  of  1859  do  not  apply  to  this 
case;  and  I  think  the  case  ought  to  be  sent 
back  to  the  Lower  Appellate  Court,  in  order 
that  it  may  determine  whether  the  defend- 
ant's tenancy  under  the  plaintiff's  lessor 
(which  it  is  admitted  subsisted  up  to  the 
time  of  the  granting  of  plaintiff's  lease  by 
reason  of  the  holding  over  after  the  ex- 
piration of  the  pottah  of  1258)  has  been 
duly  put  an  end  to  or  not,  and  may  give 
judgment  according  to  the  result  of  its  find- 
ing. 

Bayleyy  J. — I  concur  in  considering  that 
this  case  is  not  one  coming  within  the  mean- 
ing of  Section  6,  Act  X.  of  1859.  The 
terms  of  the  pottah  refer  simply  and  solely 
10  bare  ground  on  which  a  bashst-baree 
should  be  made.  It  is  not  for  bastoo  and 
other  lands  as  might  be  in  an  ordinary  cul- 
tivator's poitah,  but  for  an  exclusive  tenure 
quite  irrespective  of  the  various  sorts  of 
land  generally  leased  to  ryots  and  held  by 
them  as  cultivators  of  the  soil.  These  alone 
are,  I  think,  contemplated  by  Section  6. 
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The  24th  July  1867. 
^  Present : 

The  Hon'ble  W.  S.  Selon-Karr  and 
Dwarkanaih  Mitter,  Judges, 

Notice  of  enhancement  —  Distinct  and  in- 
dependent holdings  —  Arrears  at  old  rates. 

Case  No.  613  of  1867  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Moorshedahad, 
dated  the  24th  December  1S66,  affirming 
a  decision  passed  by  the  Deputy  Collector 
of  Jungeepore,  dated  the  Jth  July  1866, 

Beejoy  Gobind  Bural  and  others  (Plaintiffs), 

Appellants^ 

versus 

JanDobee  Bromonya  (Defendant), 
Respondent, 

Baboos    Sreenath    Doss   and    Bhuggobutty 
Churn  Ghose  for  Appellants. 

Baboo  Kalee  Kishen  Sein  for  Respondent. 

A  landlord  servin|f  notice  of  enhancement  under  Sec- 
tion  13,  Act  X.y  has  no  right  to  consolidate  distinct  and 
independent  holdings,  without  the  consent  of  the  ryot. 
The  ryot,  on  the  other  hand,  is  entitled  to  a  notice  or 
notices  specifying  the  several  holdings  in  his  posses- 
sion, the  amount  of  enhanced  rent  he  is  liable  to  pay 
for  each,  and  the  ground  of  such  enhancement  in  each 
instance. 

Where  a  landlord's  claim  for  arrears  of  rent  at  en- 
hanced rates  was  dismissed  in  toto  by  the  first  Court; 
and  in  his  appeal  to  the  Judge  he  advanced  no  claim  for 
arrears  at  the  old  rates,  he  cannot  in  special  appeal 
objeict  to  the  Judge's  decision  on  the  ground  that  such 
arrears  were  not  decreed  to  him. 

Mitter,  J. — This  was  a  suit  brought  by 
the  special  appellant  for  arrears  of  rent  at 
enhanced  rates  after  service  of  notice  under 
the  provisions  of  Section  13,  Act  X.  of  1859. 
The  first  Court  dismissed  the  claim,  hold- 
ing that  the  special  appellant  had  failed 
to  make  out  the  grounds  of  enhancement 
relied  upon  by  him.  On  appeal,  the  Judge 
found  that  several  distinct  and  independ- 
ent  j^ummas  or  holdings  were  included  in 


the  suit;  that  two  of  these  jumraas  belonged 
to  third  parties;  and  that,  under  such  cir- 
cumstances, which  created  great  confusion 
in  the  pleadings,  the  plaintiff  was  not  entitled 
to  the  decree  he  asked  for.  Against  this 
judgment  three  grounds  of  special  appeal 
have  been  urged  before  us:  isty  that  the 
Lower  Appellate  Court  should  have  come  to  a 
more  clear  and  distinct  finding,  with  reference 
to  the  two  jummas  mentioned  above;  2»d, 
that  it  should  have  decreed  the  claim  of  the 
special  appellant,  with  reference  to  the  oiher 
jummas  found  to  be  in  ihe  possession  of  the 
respondent;  and,  3rd,  that  it  should  have 
at  least  decreed  such  arrears  as  were  due  to 
him  according  to  the  old  rates. 

With  reference  to  the  first  two  grounds,  we 
observe  that  the  decision  passed  by  the  Judge 
is  substantially  correct.     On  referring  to  the 
notice  of  enhancement,   we    find    that  the 
separate  existence  of  these  holdings  is  entirely 
ignored,  and  the  ryot  is  called  upon  to  pay 
a  consolidated  sum  of  39  rupees  12  annas 
and  8  gundahs  upon  an  aggregate  area  of  32 
beegahs  17-  cottahs  and  2  chittacks  of  land 
alleged   to  be   in   his  possession.     Such   a 
notice   is,   in   our    opinion,    wholly    illegal. 
The   landlord    had  no  right  to   consolidate 
several   distinct   and   independent  holdings 
into  one  without  the  consent   of   the   ryot. 
The  ryot,  on  the  other  hand,  was  clearly  en- 
titled to  a  notice  or  notices  specifying  dis- 
tinctly the  several  holdings  in  his  possession, 
the  amount  of  enhanced  Tent  he  was  liable 
to  pay  for  each,  and  the  ground  upon  which 
such  enhancement  was  claimed  in  each  par- 
ticular instance.     There  is  a  total  absence 
of  such  specification  in  the  notice  before  as, 
and  we  are,  therefore,  clearly  of  opinion  that 
it  is  absolutely  bad  in   law.     It   has   been 
contended  before  us  that  this  is  mere  tech- 
nical objection.     We  entirely  differ  from  such 
a  view.     For  aught  that  we   know   to  the 
contrary,  some  of  these  jummas  might  be 
absolutely  protected  from  enhancement,  while 
the  others  might  not.     What  then  would  be 
the  legal  consequences,  under  such  contin- 
gency, if  all  of  them  were  lumped  together 
and  treated  as  one  entire  holding  ?      Instead 
of  possessiYig  some  jummas  of  a  permanent 
and  mokurruree  character,  and  others  liable 
to  enhancement  (only  when  proper  grounds 
for  such  enhancement  are  found  to  exist),  the 
ryot  would  be  reduced  to  the  position  of  the 
holder   of  one  single  jumma,  the   rents  of 
which  could  be  always  enhanced  by  his  land- 
lord, whenever  he  would  be  able  to  do  so 
according  to  the  rules  of  enl^ncement  laid: 
down  by  the  law.    Then,  again,  supposing 
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that  every  one  of  these  holdings  were  liable 
to  enhancement,  it  cannot  be  denied  that 
the  tenant  in  this  case  was  at  perfect  liberty 
to  retain  some  of  them,  and  to  relinquish  the 
others  according  to  the  provisions  of  Section 
19  of  the  Act.  This  appears  to  be  the  chief, 
if  not  the  only,  reason  why  the  law  impera- 
tively requires  that  such  notices  should  be 
seived  in  or  before  the  month  of  Chyet  of 
the  year  previous  to  the  year  in  which  the 
proposed  enhancement  is  to  come  into  opera- 
tion. Was  this  opportunity  given  to  him 
bf  the  special:  appellant  by  the  mode  in 
which  he  has  proceeded  ?  Certainly  not. 
Upon  a  perusal  of  the  notice  in  question,  it 
vas  not  only  impossible  for  the  ryot  to 
avail  himself  of  any  such  opportunity,  but 
it  vas  also  impossible  to  ascertain  how  and 
upon  what  grounds  he  was  to  meet  his  land- 
lord's claim  for  enhancement  with  reference 
to  the  several  jotes  held  and  occupied  by 
him.  It  has  been  said  that  the  question 
regarding  the  sufficiency  or  otherwise  of  the 
nodce  has  been  already  disposed  of  by  a  pre- 
▼ioas  order  of  remand  passed  by  the  Lower 
.appellate  Court.  The  grounds  of  this  ad- 
judication have  not  been  shown  to  us,  but, 
CTcn  if  they  were,  we  do  not  think  that  we 
>re  precluded  from  taking  up  the  question 
at  the  time  when  we  are  finally  disposing  of 
the  case ;  more  especially  when  the  tenant 
has  been  throughout  contesting  the  legality 
of  the  notice  served  upon  hjm.  With  re- 
ference to  the  third  point  raised  before  us 
hj  the  special  appellant,  we  find  that  it  was 
^tt  urged  before  either  of  the  Lower 
Courts.  The  first  Court  dismissed  his  claim 
ni  Mo,  and,  although  he  was  the  party  who 
appealed  to  the  Judge,  he  did  not  raise  it  in 
aoy  manner  before  that  official,  either  in  his 
nemorandum  of  appeal,  or  in  the  course  of 
Uaoral  pleadings.  On  looking  to  the  plaint, 
^  find  that  the  receipt  of  a  certain  sum  of 
noney,  the  amount  of  which  even  is  not 
9^^ed,  is  admitted  by  him,  and  the  record 
Qoes  not  disclose  anything  with  reference 
to  the  amount  that  he  would  be  entitled  to 
daim  if  the  rent  had  been  calculated  ac- 
cording to  the  old  rates.  To  permit  him 
;tt  this  late  stage  of  the  proceedings  to  take 
this  new  objection  would  be  to  allow 
to  amend  his  whole  case,  and  thereby 
subject  the  ryot  to  additional  trouble  and 
nse  in  a  litigation  which  has  already 
ed  to  a  harassing  length.  We  dis- 
Ihe  special  appeal  with  costs  and  in* 
upon  thote  costs  at  the  rate  of  12  per 
per  annum. 
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The  25th  July  1867. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Execution  of  decree— Sale  of  son's  right  (to 
succeed  his  father)— Section  305,  Act  VIII. 
of  1859. 

Case  No.  132  of  1867. 

Regular  Appeal  from  a  decision  passed  by 
Baboo  Gunga  Churn  Shome,  Principal 
Sudder  Ameen  of  Sarun,  doled  the  30th 
January  i86j. 

Baboo  Gour  Surun  Dass  and  others  (Plaintiffs), 

AppellantSy 

versus 

^  Baboo  Ram  Surun  Bhukut  and  others 
(Defendants),  Respondents. 

Bahoos    Unnoda     Pershad     Banerjee    and 
Mohesh  Chunder  Chowdhry  for  Appellants. 

Mr.  R.  E.  Twidale  for  Respondents. 

Suit  laid  at  Rupees  5,446-3- 


father 

305  of  the'G)dcVf"civVl*Procedure,  which  specifies  the 
kinds  of  property  which  are  liable  to  attachment  and 
sale  in  execution  of  decree,  makes  no  mention  of  contm- 
gent  interests.  The  property  must  belong  at  the  time 
to  the  defendant. 

Glovery  y.— This  case  was  remanded  by 
the  High  Court  on  the  30th  January  1866. 
The  circumstances  are  fully  detailed  in  the 
remand-order,  and  it  is  needless  to  recapitu- 
late them  here. 

The  order  passed  by  this  Court  was  to 
declare  that  the  sons  of  Ram  Suhaye  had  a 
present  vested  right  in  the  ancestral  pro- 
perty, which  might  be  followed  by  creditors 
to  the  extent  of  the  son's  shares,  without 
waiting  for  the  death  of  their  father. 

And,  with  regard  to  one  of  the  respond- 
ents, the  only  one  who  appeared,  Sheo 
Surun  Roy,  the  case  was  remanded,  in 
order  that  the  Principal  Sudder  Ameen 
might  find  whether  his  purchase  of  Mouaah 
Packoondah  included  the  rights  of  the 
father  Ram  Suhaye,  as  well  as  of  his  sons. 
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In  other  and  clearer  words,  whether,  on  the 
supposition  that  the  sons'  own  rights  had 
already  been  sold  away  from  the  judgment- 
creditor,  thb  contingent  interests  of  these 
sons  -in  their  father's  share  had  or  had  not 
been  sold  at  the  same  time. 

The  Principal  Sudder  Ameen  has  ap- 
parently misunderstood  the  order  of  remand, 
and  has  gone  into  the  appellant's  claim  to 
sell  the  personal  rights  of  his  judgment- 
debtors  in  the  three  villages  Packoondah, 
Moneah,  and  Pertabpore,  in  satisfaction  of 
his  decree.  There  was  no  necessity  for 
this,  and  the  question,  as  between  the  decree- 
holder  and  those  who  claimed  to  hold  under 
a  previous  sale,  would  have  been  more 
properly  entertained  at  the  time  of  execu- 
tion. 

The  Court's  order  was  to  consider  Sheo 
Surun's  claim  to  escape  the  appellant's 
decree  in  toiOy  on  the  ground  that  his  pur- 
chase included  the  rights  of  both  father 
and  sons  in  Mouzah  Packoondah.  This  point 
the  Lower  Court  has  altogether  omitted  fo 
enquire  into.  As,  however,  we  have  all  the 
evidence  necessary  to  decide  the  question, 
we  think  it  better  to  do  so,  in  the  hope  of 
preventing  further  litigation  between  the 
parties. 

There  are  two  questions  involved  : — 

(i.)  Can  a  son's  right  to  succeed  by 
survivorship  to  a  father's  specific  share  of 
a  property  be  subject  to  sale  in  execu- 
tion of  decree  ?  and 

(2.)  In  this  particular  case,  did  the 
"rights"  of  the  son,  which  were  sold  to 
the  respondents,  include  their  rights  to 
succeed  to  this  share } 

It  is  admitted  that  the  shares  of  the  sons, 
the  judgment-debtors,  were  sold  to  the 
respondents  long  before  the  appellants  got 
their  decree,  and  that  the  only  property 
left  in  the  family  is  the  share  of  Ram 
Suhaye,  the  father. 

On  the  first  issue,  we  are  of  opinion  that 
such  an  interest  is  too  remote  to  be  the 
subject  of  sale. 

Section  205  of  the  Code  of  Civil  Proce- 
(fur^  specifies  the  various  kinds  oi  property 
which  are  liable  to  attachment  and  sale  in 
execution  of  decree,  but  these  must  at  the 
time  belong  to  the  defendant;  there  is  no 
mention  of  contingent  interests. 

In  the  present  case,  the  interest  sought 
to  be  claimed  as  an  asset  of  the  judgment- 
debtors  is  the  right  to  succeed  by  survi- 


vorship to  Ram  Suhaye's  share  in  the  an- 
cestral estate.  This  is  manifestly  a  con- 
tingency of  the  most  doubtful  kind.  The 
debtors  may  pre-decease  their  father  ;  nay — 
that  father  himself,  supposing  him  to 
recover  his  senses,  or  his  guardian  for 
him  if  Ram  Suhaye  still  remains  insane, 
may  dispose  of  the  share,  by  sale,  as  the 
sons  have  already  disposed  of  theirs.  The 
share  belongs  to  Ram  Suhaye  absolutely, 
and  he  may  do  what  he  likes  with  it.  It 
is  not  a  property  which  must,  in  the  course  of 
nature,  descend  to  his  heirs,  but  which  may 
do  so  if  Ram  Suhaye  chooses  to  retain  it  till 
his  death. 

In  the  case  of  Koonj  Kooer  versus 
Kummul  Kooer  (VI.  Weekly  Reporter  34) 
it  was  decided  by  a  Division  Bench  of  this 
Court  that  the  rights  of  a  so-called  rever- 
sioner, that  is,  of  one  who  would  succeed 
as  next  heir  if  he  were  alive  at  the  time  of 
the  death  of  a  Hindoo  widow,  could  not  be 
sold  in  execution  of  decree. 

The  present  case  is  much  stronger.  The 
Hindoo  widow  had  only  a  life-interest  in 
the  property,  whereas  Ram  Suhaye  may  deal 
with  his  share  as  he  pleases. 

We  think,  therefore,  that  the  appellant's 
claim  to  have  his  judgment-debtor's  contin- 
gent rights  in  Mouzah  Packoondah  sold  in 
execution  must  be  refused. 

The  same  remarks  as  those  already  made 
in  respect  of  Mouzah  Packoondah  apply  to 
the  sale  of  the  sons'  rights  in  Ram  Suhaye's 
share  in  Mouzah  Moneah. 

In  both  these  mouzahs,  there  is  no 
interest  remaining  to  the  judgment-debtors 
which  the  judgment-creditor  can  sell. 

This  being  so,  it  will  be  unnecessary  for 
us  to  consider  the  second  point  raised  in 
appeal  further  than  to  remark  that  the  same 
argument  would  apply  to  both  objections. 
If  the  sons  have  no  rights  that  can  be  sold 
in  the  share  of  their  father  Ram  Suhaye, 
it  follows  that  the  former  sale  of  their 
*'  rights  and  interest "  could  not  have 
included  those  rights. 

There  remains  the  mouzah  of  Pertabpore. 
And  here  we  think  that  the  Principal 
Sudder  Ameen  was  wrong.  This  mouzah 
was  undoubtedly  the  property,  so  far  as 
their  respective  shares  went,  of  the  judg- 
ment-debtors, and,  as  such,  might  have 
been  put  up  for  sale,  subject  to  any  lien 
that  might  have  been  prevjpusly  imposed 
upon  it. 
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The  Lower  Court  had  nothing  to  do  with 
the  validity  or  otherwise  of  the  zur-i-peshgee. 
The  land,  undoubtedly,  belonged  to  the 
jadgment-debtors,  and  should  have  been 
put  up  for  sale,  with  notice  that  the  re- 
spondent claimed  to  have  a  zur-i-peshgee 
lien  upon  it,  leaving  them  to  establish  their 
claim  if  called  upon  to  do  so. 

Oar  order  on  this  appeal  will,  therefore, 
be  that,  as  regards  the  claim  to  sell  the 
debtor's  contingent  rights  in  the  Mouzahs 
Packoondah  and  Moneah,  the  appeal  is 
dismissed  with  costs. 

And,  as  regards  Pertabpore,  the  Principal 
Sudder  Ameen's  order  is  modified,  that  is 
to  say,  that  the  appellant  may  bring  to 
sale  his  debtor's  interests  in  that  mouzah 
subject  to  any  lien  that  may  be  proved  to 
exist  upon  it.  The  Principal  Sudder 
Ameen's  finding  as  to  the  validity  of  the 
zur-i-peshgee  will  not  be  a  judgment  bind- 
ing on  the  appellants,  or  prevent  them  or 
any  one  else  from  contesting  the  point, 
shoald  they  deem  it  advisable  to  do  so. 

On  this  portion  of  the  claim  the  appellant 
will  get  costs. 


The  25th  July  1867. 

Present : 

The  Hon'ble  W.  S.  Seton-Karr  and 
Dwarkanath  Mitter,  fudges. 

Pre-emption— Mahomedan  Law. 

Case  No.  717  of  1867. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  0/ Pattia,  dated  the  i6ih  January 
iS6jj  affirming  a  decision  passed  by  the 
Sudder  Ameen  of  that  District^  dated  the 
12th  February  1866. 

Mossamut  Ladun  (one  of  the  Defendants), 

Appellant, 

versus 

Bbyro  Ram  (PlaintifiF),  Respondent, 

Baboo  Tarucknath  Sein  for  Appellant. 

Baboo  Poorno  Chunder  Shome  for 
*  Respondent. 


In  a  suit  claiming  a  right  tq  pre-emption,  where  it 
was  found,  as  a  fact,  that  the  sale  had  not  been  com- 
pleted, and  that  there  had  npt  been  a  cessation  of  the 
vendor's  ri«^ht,  it  was  hela  that,  whether  under  the 
ordinary  pnnciples  which  relate  io  contrasts  of  sale,  or 
under  the  principles  of  Mahomedan  Law,  no  right  could 
arise  in  favor  of  the  pre-emptor. 

The  privilege  of  shuffa  refers  to  cases  in  which  the 
sale  has  been  actually  completed  by  the  extinction  of 
the  rights  of  the  vendor. 

Seton-Karr^  J, — The  facts  found  in  this 
case  are,  in  the  Judge's  language,  that  the 
sale  was  made  on  the  6th  of  September 
1865  ;  ten  days  afterwards,  or  on  the  15th, 
the  plaintiff  claimed  his  right  to  pre-emption, 
but  on  the  following  day,  the  parties  to  the 
sale  annulled  the  same  by  a  petition  to  the 
Registrar,  with  whom  the  Judge  says  the 
deed  of  sale  then  lay  for  the  purpose  of  re- 
gistration, and  no  sale  was  carried  out.  It 
further  appears  that,  at  the  time  the  petition 
was  pcesented,  registration  had  not  been 
completed.  There  is  nothing  to  show,  nor  is 
the  fact  found,  that  there  had  been  any 
acceptance  on  the  part  of  the  vendee.  Yet, 
00  this  state  of  facts,  both  the  Lower  Courts 
have  upheld  the  plaintiff's  right  to  pre-emp- 
tion, holding  that  it  accrued  before  what 
they  term  the  cancelment  of  the  sale,  and 
apparently  thinking  that  the  arrangement 
between  the  parties,  by  which  matters  re- 
verted to  their  original  status,  operated  as  a 
new  sale  in  favor  of  the  pre-emptor. 

The  first  Court  has  alluded  generally  to 
passages  of  Mahomedan  Law  Books  in  sup- 
port of  its  opinion,  but  without  quoting 
those  passages  with  precision  or  in  detail. 
On  appeal  before  us,  after  hearing  the  appel- 
lant, we  called  upon  the  respondent's  pleader 
to  support  the  decision  of  the  Lower  Courts. 
The  Hedaya,  Volume  L,  Book  XVL,  page 
361,  was  quoted,  but  the  doctrine  there  laid 
down  refers  only  to  parole  sales  effected^ 
without  formal  deeds.  The  passage  in  the* 
3rd  Volume,  Book  XXXVJIL,  page  598, 
if  anything,  is  against  the  respondent,  for 
it  is  there  laid  down  that  the  pre-emptor 
cannot  claim  his  privilege  if,  before  taking 
possession,  the  vendee  resile  from  the  pur- 
chase; and  the  privilege  of  shuffa  sub- 
sequently declared  to  be  established  to  the 
pre-emptor  refers  to  cases  in  which  the  sale 
has  been  actually  completed  by  the  extinc- 
tion of  the  rights  of  the  vendor. 

In  the  present  case,  whether  we  apply 
the  ordinary  principles  which  relate  to  con- 
tracts of  sale,  or  whether  we  apply  the 
principles  of  Mahomedan  Law,  the  sale  was 
not  completed,  and  consequently  no  right 
can  arise  in  favor  of  the  pre-emptor.    The 
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following  passage  from  Baillie's  Digest  of 
Mahomedan  Law,  page  505,  supports  this 
view  ;  "  The  seller*  and  purchaser  may 
**  declare  fhat  the  sale  was  invalid,  or  a 
"  iuljeea,  or  with  a  condition  of  option  to 
*'  the  seller,  and  their  declaration  must  be 
"  accepted ;.  which  being  the  case,  there  is 
"  no  room  for  a  claim  of  pre-emption,  for  it  is 
*'  well  known  that,  to  found  such  a  claim,  it 
"  is  necessary  that  there  be  an  entire  cessa- 
**  tion  of  the  seller's  right  for  a  valid  cause." 
And  our  views  on  this  subject  are  further 
entirely  in  accordance  with  a  case  decided 
on  the  1 2th  of  May  1864,  by  Justices  Steer 
and  Levinge  in  special  appeal*  No.  1304 
^  ^     , „       of  1863.   In  the  case 

reasoning  of  the 
Lower  Courts  is  founded  on  error,  and  on 
an  assumption  that  the  sale  had  ac- 
tually taken  place,  which,  from  the  very 
facts  found,  clearly  is  not  the  case.  On  the 
facts  really  found,  the  language  of  the  Judge 
that  a  sale  was  made,  and  that  it  was  after- 
wards annulled,  is  clearly  erroneous,  and 
his  deductions  are  not  sound  in  law.  Pos- 
session had  not  passed  ;  registration  had  not 
been  completed;  the  vendee  had  not  ac- 
cepted the  purchase ;  the  right  of  the  vendor 
was  not  extinct ;  and  the  bill  of  sale  had  not 
been  delivered.  Under  these  circumstances, 
no  right  of  pre-emption  could  possibly 
arise. 

The  decisions  of  both  the  Lower  Courts 
are,  therefore,  reversed  as  erroneous  in  law, 
the  plaintiff's  suit  is  dismissed,  and  this 
appeal  is  decreed  with  all  costs  and  interest. 
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The  26th  July  1867. 
Present : 

The  Hon'ble  F.  B,  Kemp  and  F.  A.  Glover, 

yudges. 

Abuse— Damages— Right  of  suit 

Case  No.  125  of  1867. 

Regular  Appeal  from  a  decision  passed  by 
Jifr»  A,  Abercrombie,  Judge  of  Dacca,  dated 
ihfi' 2 1  si  February  i86y. 

Gour  Chunder  Puteetundee  (Plaintiff), 
Appellant, 

versus 

Mr.  A.  L.  Clay,  Deputy  Collector  and  Joint 
Magistrate  (Defendant),  Respondent, 


Baboo  Chunder  Madkub  Ghose 
for  Appellant. 

No  one  for  Respondent. 

Suit  laid  at  Rupees  1,500. 

An  action  will  lie  for  damages  on  account  of  abuse 
received  even  thoug^h  plainti^^s  professional  position 
and  gains  are  not  injured  thereby. 

Kemp,  J, — This  was  a  suit  for  damages, 
the  plaintiff  alleging  that  the  defendant 
abused  him,  and  thereby  injured  him  in 
character  and  reputation,  as  well  as  in  his 
pfofession  as  a  mooktear. 

The  Judge  finds  upon  the  face  of  the 
plaint  that  the  subject-matter  of  the  plaint 
does  not  constitute  a  cause  of  action.  The 
plaint  was,  therefore,  rejected  under  Section 
32,  Act  Vm.  of  1859. 

The  Judge  quotes  a  decision  of  the  late 
Sudder  Court,  i8th  March  1852,  Peer 
Buksh  Mooktear  versus  Principal  Sudder 
Ameen  of  Rungpore. 

The  finding  of  the  Judge  is  opposed  to 
the  decisions  of  this  Court,  and  is  clearly 
wrong.  An  action  of  this  description  will 
lie.  The  Lower  Court  will  decide  upon  the 
extent  of  the  injury  done  to  the  appellant. 
It  does  not  follow  that,  because  a  man's  pro- 
fessional position  or  gains  are  not  injured  by 
abuse  received  by  him,  that  his  feelings  are 
not  injured  and  outraged. 

The  decision  quoted  by  the  Judge  has 
since  been  set  aside,  vide  Weekly  Reporter, 
Volume  L,  page  19,  Moulvie  GolamHossein 
Khan,  plaintiff,  appellant.  The  Judge  is 
referred  to  Volume  VII.,  page  299,  Weekly 
Reporter,  Civil  Rulings,  and  Volume  VI., 
page  151. 

The  suit  is  remanded  for  trial. 


The  26th  July  1867. 
Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Limitation— Reyersioner. 

Case  No.  551  of  1867. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  West  Burdwan,  dated  the  ij/h 
February  j86j,  reversing  a  decision  passed 
by  the  Sudder  Ameen  of  that  District,  dated 
the  8th  August  i86j,  • 
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Ram  Dyal  Gossain  and  others  (Plaintiffs), 

Appellants^ 

versus 

Katlyanee  Debia  and  others  (Defendants), 

Respondmis, 

Bahoos  Juggadanund  Mookerjee  and 
Toolset  Doss  Seal  for  Appellants. 

Bahoos   Issur    Chunder    Chuckerbutty  and 
Kishen  Dyal  Roy  for  Respondents. 

Adverse  possession  for  12  years  against  a  Hindoo 
widom',  which  would  bar  her  right  of  suit,  is  also  a  bar  to 
a  suit  by  the  reversioner  brought  after  the  death  of  the 
widow. 

Glover^  J. — This  was  a  suit  to  recover 
possession  of  certain  property  said  to  have 
been  held  by  one  Onnopoorna,  the  widow 
of  Mothoora,  to  whom  plaintiffs  say  they  are 
nearest  or  kin  and  successors. 

The  defendant  pleaded  adverse  posses- 
sion for  more  than  12  years,  as  well  as  a 
soperior  title  by  inheritance. 

The  Judge  reversed  the  decision  of  the 
first  Court,  which  was  in  favor  of  the  plaint- 
iffs, on  the  ground  that  the  defendant  had 
been  in  possession  for  more  than  12  years, 
and  that  the  widow  had  never  held  any 
possession  at  any  time. 

It  is  urged  in  special  appeal  that  the  plaint- 
iSs  cause  of  action  arose  on  the  death  of  the 
vidow,  and  that  no  length  of  previous  dis- 
possession suffered  by  ner  would  bar  the 
reversioner's  suit  if  it  were  brought  within  1 2 
years  of  her  death. 

A  Full  Bench  decision  of  this  Court,  dated 
ihe  7th  April  1864,  Gobind  Dossee  versus 
Sham  Lall  Bysack,  Special  Number,  Weekly 
Reporter,  165,  has  laid  it  down  that  a  widow 
fully  represents  the  estate  of  her  deceased 
husband,  and  that  it  was  settled  law  that 
adverse  possession  which  bars  her  bars  the 
iieirs  also  after  her.  The  tendency  of  our 
Courts  of  late  years  has  been  to  elevate  the 
position  of  the  childless  Hindoo  widow,  and 
to  make  her  represent  the  estate  much  more 
felly  than  was  the  case  formerly. 

As  the  Judge  has  found,  as  a  fact,  that 
I  Onnopooma  never  had  any  possession  of  the 
disputed  property,  and  that  the  defendants 
had  that  possession  for  more  than  1 2  years, 
it  follows,  from  the  ruling  above  quoted,  that 
4e  special  appellants  are  barred  by  the 
widow's  disqualification,  and  that  this  special 
^peal  must  be^dismissed  with  costs. 


The  26th  July  1867. 

Preiint : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Limitation-— Breach  of  Indigo-contract^Clause 
z6,  Section  x,  Act  XIV.  of  1859— lostiffator— 
Liquidated  damages— Section  3,  Act  X.  of 

Case  No.  521  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Purneahy 
dated  the  2gth  November  1866^  modifying 
a  decision  passed  by  the  Sudder  Ameen 
of  that  District,  dated  the  joth  June  1S66, 

Meer  Mohomed  Kazem  (one  of  the  Defend- 
ants), Appellant, 

,  versus 

Mr.  A.  J.  Forbes  (Plaintiff),  Respondent. 

Mr.  C.  Gregory  for  Appellant. 

Baboos  Umurnath  Bose  and  Toolsee  Doss 
Seal  for  Respondent. 

A  suit  by  an  iodigo-planter  against  an  instigator 
brought  under  Section  3,  A61 X.  of  1835,  is  governed  by 
the  6  years'  limitation  provided  by  Clause  16,  Section 
I,  A  A  XIV.  of  1859.  An  instigator  can,  under  the 
former  law,  be  made  liable  to  the  extent  of  the  damage 
sustained ;  but  a  plaintiff  in  such  a  case  cannot 
obtain  liquidated  damages  calculated  on  the  penal 
amount  due  by  the  ryots  under  their  contracts,  but 
must  prove  the  amount  of  damage  done. 

Glover,  J. — This  was  one  of  a  number  of 
cognate  suits  to  declare  the  defendants  liable 
to  damages  on  the  ground  that  they  had 
instigated  certain  of  the  plaintiff's  ryots  to 
refuse  to  grow  the  indigo  for  which  they  had 
contracted.  The  damages  were  laid  at  15 
rupees  for  each  beegah  of  land  not  culti- 
vated. 

The  Court  of  first  instance  held  that  the 
instigation  was  not  proved.  But  the  Princi- 
pal Sudder  Ameen  on  appeal  decided  the 
other  way,  and  made  the  defendant  liable  at 
the  rate  of  15  rupees  per  beegah. 

The  ^rj/ point  taken  in  special  appeal,  viz., 
that  of  limitation,  we  overrule  in  accordance 
with  a  decision  of  this  Court  in  a  precisely 
similar  case,  dated  28ih  May  1866,  Mahomed 
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Kazem,  defendant,  appellant,  versus  Mr. 
Forbes,  plaintiff,  respondent,  5  Weekly  Re- 
porter 277.  It  wasthft-e  held,  and  the  judg- 
ment was  afterwards  upheld  in  review  after 
a  long  argument  {vide  7  Weekly  Reporter 
401),  that  the  six  years'  limitation  applied. 
We  are  of  the  same  opinion  as  the  learned 
Judges  who  passed  those  decisions,  and  agree 
in  the  reasons  given  by  them. 

The  second  objection  is  that  the  Principal 
Sudder  Ameen,  instead  of  going  upon  the  re- 
corded evidence  in  the  case,  allowed  his 
mind  to  be  misled  by  the  decision  of  other 
and  similar  cases  in  which  special  appeals  had 
been  made  to  this  Court.  We  have  no  doubt 
that  the  Principal  Sudder  Ameen  was  wrong 
in  this.  He  treated  as  evidence  the  general 
proof  of  instigation,  to  be  found  in  other 
cases,  instead  of  determining  the  case  before 
him-  by  the  proof  adduced  by  the  complaining 
party.  As,  however,  for  reasons  presently 
to  be  given,  we  think  that  the  special  ap- 
pellant must  succeed  on  another  ground, 
which  will  render  any  further  action  of  th« 
Lower  Appellate  Court  unnecessary,  we  con- 
tent ourselves  with  noting  the  Principal  Sud- 
der Ameen's  error  for  his  future  guidance,  and 
do  not  remand  the  case  to  him  for  re-trial. 

The  third  objection  is  that  the  Principal 
Sudder  Ameen's  decision  giving  damages  at 
the  rate  of  15  rupees  per  beegah  is  unsup- 
ported by  any  evidence  whatever,  and  is  con- 
trary to  law.  By  Section  3,  Act  X.  of  1836, 
we  observe,  an  instigator  can  be  made  liable 
to  the  extent  of  the  damage  sustained ;  but  a 
plaintiiT  suing  under  that  Act  cannot  obtain 
liquidated  damages,  calculated  on  the  penal 
amount  due  by  the  ryots  under  their  con- 
tracts. The  plaintiff  in  this  case  abandoned 
his  claim  to  recover  the  amount  of  damage 
under  Act  X.  of  1836,  on  account  of  the 
difficulty  of  proving  the  amount,  and  came 
into  Court  claiming  the  rate  which  was  pay- 
able to  him  by  the  ryots  who  had  broken 
their  contracts.  This,  we  think,  he  was  not 
entitled  to  do,  without  proving  that  that 
sum  represented  the  amount  of  loss  sustained 
by  him ;  and,  as  he  has  made  no  attempt  in 
this  case  to  prove  what  damage  he  has  sus- 
taiued,  we  think  that  his  suit  must  fail.  It 
is  contended  by  his  pleader  that  the  other  side 
in  their  cross-appeal  to  the  Principal  Sudder 
Ameen  declared  that  no  more  than  three 
times  the  amount  of  the  indigo-advances 
could  be  claimed,  and  this  he  construes  into 
an  admission  that  the  special  appellants  are 
ready  to  pay  this  sum.  But,  on  turning  to 
the  record,  we  find  that,  in  the  cross-appeal. 


the  present  special  appellant  denied  his  liabi- 
lity altogether,  and  added  that  in  any  case, 
even  if  he  were  liable  as  an-  instigator,  be 
could  not  be  in  a  worse  position  than  the 
ryots  who  had  refused  to  cultivate,  or  be 
made  to  pay  more  than  three  times  the  ad- 
vance made  to  them. 

We  think,  therefore,  that,  as  the  special 
respondent  admitted  himself  unable  to  prove 
the  amount  of  damage  done,  and  did  npt  claim 
the  1 5  rupees  per  beegah  as  a  measure  of  that 
damage,  he  must  suffer  the  consequences  of 
his  laches,  and  lose  whatever  benefit  he  has 
derived  from  proof  of  instigation  on  the  part 
of  the  special  respondent. 

The  fourth  ground  of  appeal  need  not  be 
considered,  it  being  involved  in  the  third. 
We,  therefore,  decree  this  appeal,  and  reverse 
the  decision  of  the  Principal  Sudder  Ameen 
with  costs.  Special  appeals  Nos.  520,  522, 
and  523  are  in  all  fours  with  this  case,  and 
are  decided  in  the  same  way  and  for  the  same 
reasons. 


The  26th  July  1867. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  C.  P. 
Hobhouse,  Judges, 

Inheritance. 

Case  No.  48  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Mid- 
naporey  dated  the  2^th  of  September 
i866y  reversing  a  decision  of  the  Moon^ 
siff  of  that  District,  dated  the  28th 
March  1866, 

Chytun  Mytee  and  another  (Defendants), 

Appellants, 

versus 

Lukhee  Churn  Putnaik  (Plaintiff), 
Respondent, 

Mr.  R.  T,  Allan  and  Baboo  Doorga  Doss 
Dutt  for  Appellants. 

Mr.  R.  E,  Twidale  and  Baboo  Mohendro 
Lall  Shome  for  Respondent. 


A  plaintiff  who  sued  on  inheritance  for  the 
j  of  lands  in  the  possession,  not  illegal  pr  forcible^  of 
'  fendants,  to  the  rents  whereof  it  was  held  in  a  previoos 
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suit,  in  which  he  intervened,  that  he  had  not  been  in  the 
actual  enjoyment,  is  bound  to  prove  as  well  his  title  to 
the  estate,  as  his  lineal  descent  from,  or  relation  in  such 
decree  of  contiguity  as  would  entitle  him  to  part  sue- 
cessioD  to,  the  original  acquirer  thereof.  A  descendant 
of  a  brother  of  the  original  acquirer^  and  a  descendant 
not  less  than  six  generations  off^  is  not  entitled  under 
Hinduo  Law  to  a  share  of  the  property. 

Jackson,  J, — It  seems  to  me  quite  clear 
that  the  decision  of  the  Principal  Sudder 
Ameen  is  erroneous.  The  plaintiflF  Lukhee 
Chum  is  the  son  of  Kopil  Putnaik,  whom 
be  alleges^  to  have  been  grandson  on  the 
mother's  side  of  one  Noroo,  and  Noroo,  he 
alleges,  to  have  been  lineally  descended  from 
Gobind,  who  is  admittedly  the  direct  ancestor 
of  the  defendants ;  and  he  sues  to  establish 
his  right  to  a  moiety  of  the  estate  which 
descended  from  Gobind,  and  which  is  in  the 
hands  of  the  defendants.  The  litigation 
commenced  by  the  plaintiff  intervening  in 
an  Act  X.  suit,  which  the  defendants  brought 
against  certain  ryots  for  the  recovery  of 
rents.  The  plaintiff  intervened  in  that  suit, 
and  alleged  himself  to  be  in  collection  of  the 
rents  in  question,  but  was  held  by  the  Col- 
lector not  to  be  in  the  actual  enjoyment  of 
the  rents;  and  he  therefore  brings  this 
salt. 

It  appears  to  me  that  in  such  a  suit  as 
this,  where  the  plaintiff  does  not  allege 
illegal  or  forcible  dispossession  by  the  defend- 
ants, it  is  clearly  his  business  to  prove  a 
title  to  the  estate,  and  (in  case  the  plea  of 
limitation  should  be  raised)  to  show  that  he 
exercised  his  right  within  the  requisitQ 
period.  It  does  not  appear  that  any  ques- 
(iOQ  of  limitation  was  raised  in  this  case. 
Bat  the  defendants  throughout  and  strenu- 
ously denied  that  plaintiff  had  any  title 
whatever  to  the  property  in  question. 

That  being  so,  I  think  it  was  clearly  ne- 
cessary for  plaintiff  to  prove  that  he  was 
IrneaUf  descended,  or  else  related  in  such 
degree  of  contiguity  as  would  entitle  him  to 
a  part  succession  to  the  original  acquirer  of 
the  property.  I  find  that  he  has  not  proved, 
nor  does  the  Principal  Sudder  Ameen  find 
hiffl  to  have  proved,  anything  of  the  kind. 

The  defendants  have  filed  a  pedigree  of 
the  family,  by  which  it  would  appear  that 
the  plaintiff  is  a  lineal  descendant,  not  of 
Gobind,  the  original  acquirer,  but  of  another 
ton  of  Brindabun,  who  was  the  father  of 
Gobind. 

I  think  it  clear  that,  if  that  pedigree  be 
.toatxx,  the  plaintiff,  as  a  descendant  of  a 
hstiier  of  the  original  acquirer,  and  a  de- 
'tteadant  not  less  than  six  generations  off, 


would  not  be  entitled  by  the  Hindoo  Law» 
nor  is  it  contended  tha^he  would  be  entitled » 
to  a  share  of  the  property.  He  does  not 
attempt  to  show  that  his  anc&tor  Noroo 
was  descended  from  Gobind.  He  says  that 
he  was  a  member  of  the  same  Hindoo  family ; 
and,  upon  defendant's  objection  that  Noroo 
was  a  mere  cousin  of  Doolubram,  their 
immediate  progenitor,  the  Principal  Sudder 
Ameen  observes  that  that  was  only  techni- 
cal. It  is  needless  to  say  that  that  observ- 
ation is  wholly  incorrect,  because  the  plaintiff 
would  have  to  prove  step  by  step  his  de- 
scent from  the  acquirer  of  the  property.  If 
he  fails  to  do  that,  he  fails  altogether. 

Then  a  great  deal  is  said  of  plaintiff's 
possession  and  of  his  grandfather's  posses- 
sion, and  evidence  has  been  commented  on, 
which  went  to  show  acts  of  ownership  by 
Noroo,  the  great  grandfather.  It  seems  to 
me  that,  in  a  case  of  this  description,  such 
evidence  as  to  possession  would  be  useful  and 
receivable  by  the  Court  merely  as  corrobora- 
tive of  the  plaintiff's  title  and  exercise  of 
his  rights. 

I  think,  therefore,  that,  as  no  title  whatever 
was  made  out  in  this  case,  the  Moonsiff  was 
right  in  dismissing  the  suit,  and  the  Princi- 
pal Sudder  Ameen  who  reversed  the  decision 
was  wrong.  Therefore,  the  special  appeal 
must  be  allowed  with  costs,  and  the  plaintiff's 
suit  dismissed. 

Hohhouse,  J, — I  concur  with  my  learned 
colleague.  As  I  understand  the  case,  it  is 
in  this  wise. 

The  defendants  in  this  suit  sued  under 
Act  X.  of  1859  to  collect  rents  from  certain 
ryots  on  the  estate.  In  that  suit  the  present 
plaintiff  intervened,  and  said  that  he  had  a 
right  to  collect  those  rents.  Then  the  ques- 
tion of  fact  was  found  against  the  plaintiff, 
/*.  ^.,  he  was  found  not  to  be  the  person 
who  had,  as  a  matter  of  fact,  collected  the 
rents.  His  intervention  was,  therefore,  set 
aside,  and  a  decree  given  to  tho  present 
defendants. 

He  then  sued  in  the  Civil  Court  to  declare 
that  he  had  a  right  to  eight  annas  in  the  estate, 
and,  therefore,  of  course,  to  collect  so  lituch 
of  the  rents  of  the  estate.  The  only  ques- 
tion then  was  whether  he  had  or  had  not 
such  a  right.  The  Court  of  first  instance 
found  that  he  had  not  such  a  right.  The 
Lower  Appellate  Court  found  simply  that  he 
had  possession,  but  said  nothing  at  all  about 
the  right. 
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It  seems  to  me  that  the  real  point  was 
whether  he  had  or  h*d  not  a  right,  and  it 
has  been  very  clearly  shown  by  my  learned 
colleague  tffat  he  had  no  right  at  all.  I  con- 
cur, therefore,  that  this  appeal  must  be  de- 
creed, and  the  original  suit  dismissed  with 
costs. 


The  26th  July  1867. 

Present  : 

The  Hon'ble  W.  S.  Seton-Karr  and 
Dwarkanath  Mitter,  Judges. 

Ex-parte  decree— Reversal  after  re-hcarinfi:— 
Section  119,  Act  VI 11.  of  i8S9-Section  58, 
Act  X.  of  Z859. 

Case  No.  52  of  1867. 

Regular  Appeal  from  a  decision  passed 
by  the  Principal  Sudder  Ameen  of 
Backergunge,  dated  the  r^th  December 
1866. 

Huro  Krishno  Doss  (Plaintiff),  Appellant, 


versus 

Motee  Chand  Baboo  (Defendant),  Respondent, 

Baboo  Mohinee  Mohun  Roy  for  Appellant. 

Baboo  Door'ga  Doss  Dutt  for  Respondent. 

Suit  laid  at  Rupees  13,850-13-11-6-2. 

When  a  suit  has  been  decreed  against  several  defend- 
ants, and  one  of  them,  who  was  not  present  at  the 
hearing,  obtains  a  re-hearing,  and  files  a  written  state- 
ment in  which  for  the  first  time  the  objection  is  taken 
that  the  suit  could  not  have  been  proceeded  with,  inas- 
much as  plaintiff  had  improperly  joined  two  distinct 
causes  of  action  against  two  different  individuals,  the 
Court  is  not  justified  in  re-opening  the  whole  case. 
Section  1 19,  Act  VIII.  of  1859,  ^^^^  ^^^  contemplate  the 
setting  aside  of  that  portion  of  the  decree  in  such  a  case, 
which  refers  to  the  other  defendants.  Section  58,  Act 
X.  of  1859,  treated  as  an  authority  by  analogy  in  such  a 
case,  and  Section  119,  Ad\  VI 11.  of  1859,  interpreted. 

•  Mitter,  J. — The  appellant  before  us  is 
the  "nephew  or  brother's  son  of  one  Brojo 
Rutton  Doss  Baboo,  deceased.  The  latter 
had  by  his  last  will  and  testament,  dated 
the  14th  of  Assar  1262,  bequeathed  a 
portion  of  his  estate  to  the  appellant,  and 
the  remainder  to  certain  other  parties  men- 
tioned therein.  But  the  testator's  estate 
being  charged  with  some  debts,  the  defend- 


ant,   Motee    Chand,    his    son-in-law,    was 
appointed  executor,  with  directions  to  hold 
it  in  trust  for  the  appellant  and  his  co-de- 
visees until  those  debts  were  paid  off.    The 
appellant,  alleging  that  Motee  Chand  had 
been  guilty  of  various  misconducts  in  the 
management  of    the  estate,   instituted    this 
suit  against  him,  praying  for  his  removal 
from  his  office  as    executor,  for  obtaining 
an  account  from  him  of  all  his  receipts  and 
disbursements    during    the    period    of    his 
executorship,    and    for    recovering    certain 
monies  which,   the  appellant  alleged,   had 
been  misappropriated  by  him  whilst  acting 
in    that    capacity.     The    appellant    further 
prayed  that  the  possession  of  certain  chtirs, 
which  Motee  Chand  had  fraudulently  made 
over  to  his  wife,  Petum  Kooer,  might  be 
decreed   to   him   with    mesne-profits,    and 
Petum  Kooer  was  also  made  a  defendant  in 
the  cause.     Petum  Kooer  did  not  appear 
in  the  first  instance,  but  Motee  Chand  did, 
and  defended  the  action.     On  the  3i8t  July 
1866,  the  Principal  Sudder  Ameen  gave  a 
decree  to  the  appellant  against  both  the  de- 
fendants.   Motee  Chand  remained  satisfied 
with  this  decree,  but  Petum  Kooer  appeared, 
and,  on  the  30th  of  April  1866,  filed  an  ap- 
plication to  the  Principal   Sudder  Ameen, 
praying  for  a  re -hearing  of  the  case,  upon  the 
ground  that  the  notice  of  suit  had  not  been 
served    upon    her.    This    application    was 
granted  in  August  1866,  and  Petum  Kooer 
was  permitted  to  file  her  written  statement, 
which    she    did    on    the    30th   September 
following.     In    this    written    statement,    an 
objection  was  taken  for  the  first  time  that 
the  appellant's  suit  could  not  be  proceeded 
with,  inasmuch  as  he  had  improperly  joined 
together    two    distinct    causes    of    action 
against     two     different     individuals.    The 
Principal  Sudder  Ameen  has  held  this  objec- 
tion to  be  good  and  valid,  and  has  accord- 
ingly   dismissed    the    whole    salt    of  the 
appellant,  reversing  his  former  decree  passed 
on    the    31st    July     1866.    Against    this 
judgment,  the  appellant  has  come  up  to  us, 
complaining  that,   assuming  the  objection 
taken  by  Pelum  Kooer  to  be  good    and 
valid,  the  Principal  Sudder  Ameen  had  no 
jurisdiction  on  the  ground  thereof  to  reverse 
his  former  decree  against    Motee    Chand, 
which  decree  had  become  final  and  conclu- 
;  sive  according  to  law  so  far  as  he  was  con- 
cerned.    On  referring  to  the  provisions  of 
Section   119  of  the   Procedure  Code,    we 
find  that  that  Section  does  not  conlemplate 
that,  on  an  application  being  preferred  by 
one  out  of  several  defendants,  against  whom 
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a  jadgment  has  been  passed  ex  parte,  the 
whole  of  the  former  decree,   or,  speaking 
more    correctly,    that   portion    of   it    which 
refers  to  the  other  defendants  in  the  origi- 
nal suit,  should   be  set  aside.    If  it   were 
otherwise,  grave  injustice  might  be  done  to 
the  plaintiff.     A  plaintiff  might  succeed  in 
obtaining  a  decree  against  a  large  number  of 
defendants    after    undergoing    considerable 
trouble  and  expense,  and  one  of  the  defend- 
ants cast  might    afterwards   come    forward 
and  get  the  whole  decree  reversed  on  the 
ground  of  a  purely  technical  objection  to 
the  suit,  as  has  been  the  case  in  the  present 
instance.    The  appellant's  pleader  cited  to 
as  a  case  reported  in  the  Weekly  Reporter, 
Volume  VII.,  No.  10,  page  237.    This  case 
appears  to  us  to  be  in  point.    It  is  true  that 
this  case  was  decided  upon  a  construction  of 
Section  58,  Act  X.  of  1859;  but,  as  the  lan- 
guage of  that  Section  and  of  Section  119 
before  alluded  to  is  very  nearly  similar,  we 
think  ourselves  fully  entitled  to  treat  it  by 
analogy  as  an  authority.    The  pleader  for 
the  respondent,  Motee  Chand,  referred  us 
to  the  provisions  of  Section   337,  but  we 
have  no  hesitation   in   declaring  that  that 
Section  has  nothing  to  do  with  the  case  now 
before  us.    The  only  difficulty  we  felt  is 
with  the  words  "shall  appoint  a  day  for 
proceeding  with  the  suit,"  as  used  in  Sec- 
tion 119.    But  we  interpret  these  words  to 
mean  that  a  day  is  to  be  appointed  for  pro- 
ceeding with  the  suit  so  far  as  the  defendant 
viko  has  applied  to  the  Court  under  the  pro- 
visioQs  of  that  Section  is  concerned.     In  the 
preceding  part  of  the  sentence,  it  is  said : 
"  The  Court  shall  pass  an  order  to  set  aside 
the  judgment."    What  is  the  judgment  here- 
in referred  to?    Assuredly,    the  judgment 
described  in  the  very,  first  sentence  of  the 
Section,  /.  e.,  "the  judgment  passed  ex  parte 
against  a  defendant  who  has  not  appeared." 
If,  therefore,  the    law   gives  power  to  the 
Court  to  set  aside  this  judgment,  and  this 
jadgment  only,  we  do  not  see  how  the  Court 
can  proceed  to  try  the  "  suit "  with  reference 
to  the  other  defendants  as  against  whom  the 
judgment  passed  has  not  been  set   aside. 
A  contrary  construction,   it  appears  to  us, 
would  lead  to  the  most  serious  consequences. 
For  Instance,  let  us  put  the  following  case : 
A  plaintiff  recovers  a  decree  against  several 
defendants,  one  of  whom  only  had  not  ap- 
peared at  the  time  of  hearing.    The  other 
ilefendants  remain  satis6ed  with  the  decree, 
iBd  the  plaintiff  recovers  from  them  a  large 
poitiiMi  of  the»  claim  decreed  to  him,  either 
by  volantary  payments  on  their  part,  or  by 
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enforcing  his  decree  against  them  according 
to  the  mode  prescril^^d  by  the  law.  The 
defendant,  who  had  not  appeared  at  the  first 
trial,  then  comes  forward  and  satisfies  the 
Court  that  there  are  good  grounds  for  allow- 
ing him  to  ask  for  the  reversal  of  the  ex-par te 
judgment  passed  against  him.  Would  the 
Court  be  justified  in  re  opening  the  whole 
case,  even  with  reference  to  the  defendants 
who  had  voluntarily,  or  by  process  of  exe- 
cution, satisfied  a  large  portion  of  the  decree 
passed  against  them?  We  do  not  think  it 
would.  Holding  this  view  of  the  cas|e,  we 
reverse  the  judgment  of  the  Lower  Court  so 
far  as  the  defendant  Motee  Chand  is  con- 
cerned, and  charge  him  with  the  full  costs 
of  this  appeal. 

The   original  judgment  of  the  Principal 
Sudder  Ameen  against  him  will  stand  good. 


'^  The  27th  July  1867. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover,  . 

Judges, 

Inheritance— Mitakshara  Law. 
Case  No.  48  of  1867. 

Regular  Appeal  from  a  decision  passed  by 
Baboo  Nurottun  MuUick^  Principal 
Sudder  Ameen  of  Bhaugulpore,  dated 
the  2^th  December  1866, 

Pirthee  Singh  (Plaintiff),  Appellant, 

versus 

Mussamut  Sheo  Soonduree  and  the  Collector 
of  Bhaugulpore,  on  behalf  of  the  Court  of 
Wards  (Defendants),  Respondents, 

Mr,  C,  Gregory  and  Baboo  Onookool 
Chund^r  Mookerjee  for  Appellant. 

Baboos  Kishen  Kishore  Ghose  and  Jugga^" 
danund  Mookerjee  for  Respondents^ 

Suit  laid  at  Rupees  8,365. 

Hindoo  families  are  g^ovemed  ordinarily  by  the  law 
of  their  origin,  and  not  of  their  domicile.  In  the  case  of 
a  Mitakshara  family  residing  in  Bengal,  the  presumption 
would  be  in  favor  of  its  being  eoverned^  by  Mitakshara 
law,  until  proof  were  given  of  its  having  adopted  the 
law  of  its  new  domicile. 
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Glover,  J. — ^The  following  genealogical 
tree  will  assist  the  explanation  of  the 
pleadings  in  this  suit : — 


•c 


bo 

CO— 1 
o 


E 


? 


^E— { 


^ 


Q 


& 


u 
u 

6 


i-1 


e 

9 

I 

•c 


— i 


r-.i 


E 

<« 

—  E— < 


^ 


■I 
J. 


a 
-<2 


8 

c 
a 

9 


JB 

cr 
-In 

0 
ft 


bo 

G 
-7) 

0) 


4» 

-  o 

X 


j; 


9 

b< 

-c 


■  O 
X 


V. 

s: 


"5 


■J 


"3 

Q 


gj    CO 


Wjg' 


Pirthee  Singh,  plaintiff,  sues*  to  recover 
possession  of  Talook  Suokurea,  a  joint 
aneestral  property,  as  heir  by  survivorship 
of  his  nephew  Durbejye.  His  allegations 
are  that  the  talook,  previously  held  by 
his  ancestors,  as  nankar,  was  settled  by  the 
Collector  in  1840,  with  his  father  Someer, 
from  whom  it  descended  to  his  family ;  that 
he,  I^rtheCy  as  a  son  of  Someer,  enjoyed 
this  property  jointly,  first  with  his  brother 
Maiiik,   and   afterwards  with   bis   nephew 


Durbejye;  that,  on  Durbejye's  death  daring 
the  Sonthal  rebellion,  he  became  by  the  law 
of  inheritance  the  sole  owner  of  the  estate, 
Durbejye's  daughter,  Sheo  Soonduree,  being 
entitled  only  to  maintenance. 

Pirthee  Singh  adds  that,  the  Court  of 
Wards  having  taken  possession  of  the  estate 
as  belonging  to  Sheo  Soonduree,  he  has 
brought  his  suit  to  recover  possession  against 
both. 

The  defendant,  Sheo  Soonduree,  put  in  a 
written  statement,  admitting  the  plaintiff's 
claim  to  the  estate,  and  asking  permission 
to  compromise  the  suit  on  the  basis  of  each 
taking  an  eight-annas  share  of  the  property, 
adding  that  the  plaintiff  was  willing  to  consent 
to  such  compromise.  Sheo  Soonduree  also 
objected  to  the  action  of  the  Court  of  Wards. 
She  declared  herself  of  full  age,  and  married 
to  a  husband  who  was  perfectly  able  to 
manage  her  property. 

The  Collector,  as  Court  of  Wards,  defend- 
ed the  suit  on  the  following  grounds:  (i) — 
that  Pirthee  Singh  was  not  the  son  of 
Someer  Singh;  (2) — that,  if  he  were  the 
son,  he  was  not  legitimate;  and  (3) — ^that, 
by  the  custom  of  the  family,  the  ancestral 
estates  descended  in  the  elder  line,  and  that 
Sheo  Soonduree  was,  therefore,  entitled  to 
the  property  left  by  her  father  Durbejye,  of 
which  she  has  been  always  in  possession. 

The  Principal  Sudder  Ameen  fixed  the 
following  issues : — 

(1.)  Is  Pirthee  Singh  the  son  legitimate 
or  illegitimate  of  Someer  Singh }  and 

(2.)  Does  the  law  of  primogeniture  pre- 
vail in  the  family  ? 

He  left  the  first  issue  undecided  (why  it 
is  not  easy  to  conceive,  as  the  disposal  of  it 
adversely  to  the  plaintiff  would  have  at  once 
ended  the  case);  and,  on  the  second,  found 
that,  from  the  time  of  Jye  Singh's  son 
Triboobun,  the  family-property  had  always 
descended  entire  to  the  eldest  son,  and  that 
the  custom  of  primogeniture  was,  therefore, 
established.  lie  found  also  that,  quoad  the 
succession,  there  was  no  difference  be- 
tween a  son  and  a  daughter,  and  decreed  in 
favor  of  Sheo  Soonduree. 

His  judgment  proceeded  on  the  ground 
that  the  tenure  was  essentially  a  ghatwalee 
one;  that  such  tenures  descended  whole  and 
undivided  in  the  eldest  branch  <rf  the  ghat- 
wal's  family;  and  that  there  was  proof  od 
the  record  that  the  properly  had  been 
throughout  held  by  the  eid^  son,  beginning 
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from  Triboobun  down  to  Darbejye,  to  the 
exclusion  of  the  younger  branches,  and  that 
the  castom  pleaded  had.  thereforci  been  es- 
tablished. 

Pirthee  Singh  appeals,  urging — 
(i.)  That  there   is    sufficient    proof    that 
be  is'the  legitimate  son  of  Someer. 

(2.)  That  the  estate  is  not  held  as  a 
ghatwalce  tenure,  but  is  an  ordinary  revenue- 
paying  mehal  settled  with  Someer  in 
1840;  and 

(3.)  That  there  is  no  proof  whatever 
of  the  custom  alleged  to  prevail  in  Jye 
Singh's  family. 

Before  going  into  the  appellant's  case,  it 
vill  be  as  well  to  dispose  of  an  objection 
made  at  the  close  of  the  argument  by  Baboo 
Kishen  Kishore  Ghose  on  behalf  of  the 
Coart  of  Wards,  to  the  eflPect  that  the  estate 
in  dispute  being  situate  in  what  was  former- 
ly a  Bengal  zillah,  m.,  Beerbhoom,  and 
nbject  quoad  matters  of  inheritance  to 
Bengal  custonis,  the  plaintiff  could  not,  un- 
der any  circumstances,  claim  more  than  one- 
half  of  the  estate  left  by  Someer  Singh,  and 
that  his  suit  for  the  whole  was  necessarily 
bad. 

On  this  we  observe  that  Pirthee  Singh, 
who,  in  common  with  all  the  parties,  is  a 
resident  of  Zillah  Bhaugulpore,  in  his  plaint 
distinctly  claims  under  the  Mitakshara  Law 
(which  is  admittedly  the  law  of  the  family), 
for  he  describes  himself  as  a  member  of  the 
joint  undivided  family  of  Someer,  living 
with  the  other  members  in  commensality, 
and  on  no  other  ground  could  he  claim  by 
right  of  survivorship  to  succeed  to  th^  entire 
family-estate.  Under  the  Bengal  Law,  Sheo 
Soonduree  would  be  her  father's  heiress,  and 
take  an  eight-annas  share  in  the  whole  estate, 
Pirthee  taking  the  other  half ;  but,  under  the 
Mitakshara,  she  would  be  entitled  to  main- 
tenance only,  Pirthee  taking  the  whole. 

There  can  be  no  doubt  that  the  plaintiff 
claimed  under  the  law  of  his  family,  and  no 
objection  was  ever  taken  to  his  ability  to  do 
80,  until,  as  we  have  said  above,  it  was 
started  at  the  eleventh  hour  in  appeal.  Un- 
der such  circumstances,  it  would  be  for  the 
respondent  to  show  very  distinctly  that  the 
family  of  Someer  had  submitted  themselves 
to  the  Bengal  law  of  inheritance,  and  had 
given  up  their  own.  And,  as  there  is  no 
lach  allegation  anywhere  on  the  record,  we 
think  that  the  respondent's  objection  as  to 
the  extent  of  the  plaintiff's  claim  may  be 
at  once  overruled. 


We  come  now  to  the  question  of  "legiti- 
macy." We  have  not  had  the  advantage 
of  the  Lower  Court's  decision  on  this  point, 
and  must  examine  the  evidenAs  for  our- 
selves. The  respondents  have  filed  a  peti- 
tion of  cross-appeal  under  Section  348,  ob- 
jecting to  the  omission  by  the  Principal 
Sudder  Ameen  of  this  most  important 
issue. 

The  appellant  examined  several  witnesses, 
amongst  them  the  spiritual  guide  of  the 
family  and  the  priest  who  performed  the  mar- 
riage-ceremony between  Soneer  Singh  and 
Pirthee  Singh's  mother,  and  two  kinsmen  of 
Someer. 

He  also  laid  great  stress  on  the  admis- 
sion  in  Sheo  Soonduree's  written  statement 
that  he  was  the  legitimate  son  of  his  father 
-Someer,  and  entitled,  as  such,  to  succeed  to 
his  property. 

We  do  not  consider  that  this  statement  of 
Sheo  Soonduree  can  be  received  as  evidence 
in  this  case.  She  is  a  ward  of  Government, 
and  was  not,  therefore,  capable  of  putting 
in  any  written  statement  binding  either 
herself  or  her  guardians.  Personally,  she 
has  no  locus  standi  in  this  suit,  and  can  only 
be  heard  through  her  legally  constituted 
guardians.  If  the  appellant  wished  to  benefit 
by  her  knowledge  of  the  facts  of  the  case,  he 
should  have  called  her  as  a  witness,  and 
have  examined  her  in  the  usual  way. 

On  behalf  of  the  respondent,  it  is  con- 
tended that  the  evidence  in  support  of  the 
marriage  of  Pirthee's  mother  to  Someer 
Singh  is  altogether  incredible ;  that  the  so- 
called  officiating  priest  is  proved  by  his  own 
statements  to  have  been  an  ignorant  man 
unable  even  to  repeat  the  muntras  of  mar- 
riage; that  the  woman  herself  is  proved  to 
have  been  of  low  origin,  the  niece  of  one  of 
Someer's  menial  servants;  that  she  never 
lived  with  Someer  at  his  family-house  at 
Gundowa,  and  was  never  treated  by  him 
as  his  lawful  wife ;  and  that  there  is  abun- 
dant evidence  to  prove  that  Pirthee  Singh 
was  the  son  of  one  of  Someer's  many  concu- 
bines, and*that  she  was  never  married  to 
him. 

After  going  through  all  the  evidepcj  in 
this  case,  and  hearing  Counsel  on  both  sides, 
we  are  of  opinion  that  the  marriage  of  the 
appellant's  mother  with  Someer  Singh  is 
sufficiently  proved. 

The  first  witness,  Jugobundhoo  Gossain, 
is  the  appellant's  gooroo,  and  his  father 
was  Someer  Singh's  gooroo.    He  was  in  a 
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position,  therefore,  to  give  valuable  evi- 
dence froni  his  intimate  connection  with 
the  family.  He  states*distinctly  that  Someer 
Singh  marrted  the  appellant's  mother  in 
1248  or  1249  B.  S.,  and  that  he  was  pre- 
sent at  that  marriage,  and  he  names  several 
members  of  the  family  who  were  also 
present  at  the  ceremony.  This  witness, 
we  observe,  was  the  gooroo  of  the  deceased 
Durbejye,  the  father  of  the  respondent, 
and  indeed  seems  to  have  been  more  or  less 
connected  wiih  the  whole  family.  If  he 
speaks  truth,  there  can  be  no  doubt  that 
Someer  did  marry  appellant's  mother.  His 
evidence  is  corroborated  by  that  of  Mohima- 
nund  Chuckerbutty,  the  Brahmin  who 
performed  the  marriage-ceremony,  and  by 
that  of  Soojan  and  Durbar,  who  are  kinsmen 
and  relatives  of  the  family. 

The  first  of  these  witnesses  has  been  much 
objected  to  on  the  ground  of  his  admitted 
ignorance,  for  he  himself  allows  that  he 
does  not  know  all  the  muntras  of  marriage. 
We  do  not  see  the  force  of  this  objection  -^ 
for,  as  there  are  several  forms  of  Hindoo 
marriage  which  are  equally  legal  and  bind- 
ing, it  is  sufficient  if  there  be  proof  that 
some  one  of  these  was  gone  through. 
Marriage,  according  to  Hindoo  custom,  is 
rendered  irrevocable  by  the  **  ceremony  of 
gift,"  the  gift  of  the  woman,  that  is,  to  her 
intended  husband  by  some  member  of  her 
family  qualified  to  make  the  gift ;  and  there 
is  clear  evidence  on  the  record  that  the 
woman  was  given  away  by  her  father. 

But  the  proof  of  Someer's  marriage  to  the 
appellant's  mother  does  not  rest  solely  on 
the  evidence  either  of  the  spiritual  guide 
or  of  the  officiating  priest.  There  are  the 
depositions  of  Soojan  Singh  and  Durbar 
Singh  which  corroborate  that  evidence. 
These  witnesses  are  relatives  of  Someer 
Singh,  and  assert  that  they  were  present 
when  the  marriage  took  place.  They  could 
have  no  possible  object  in  foisting  an 
illegitimate  son  into  the  family-estate;  on 
the  contrary,  it  is  but  natural  to  suppose 
that  they  would  do  their  best  to  keep  him 
oat  unless  they  fully  believed  that  his 
mother  was  married  to  their  relative. 

Theji,  there  is  the  evidence  of  the 
woman's  uncle  Soojan  Geeree.  By  itself, 
no  doubt,  it  would  not  go  for  much,  Soojan 
being  an  interested  witness ;  but,  taken  with 
the  rest  of  the  evidence,  it  adds  weight  to 
the  appellant's  case. 

We  may  add  to  this  the  evidence  of  a 
liosiile  witness — Narain  Singh,  examined  for 


the  respondent.  This  witness  says  first :  "  I 
know  that  Someer  had  one  wife"  (the  mother 
of  Manik) ;  "  if  he  had  more  wives,  I  would 
have  known  of  it."  He  then  says:  **I 
cannot  say  whether  the  mother  of  the  four 
sons  of  Someer  (the  appellant's  mother; 
— of  the  four  sons,  Pirthee  is  the  only  surviv- 
or) was  married  to  him  or  not ;"  and  again, 
"  Illegitimate  children  do  not  succeed  to  the 
property  of  their  father;  I  should  not  eat 
with  such  children.  I  can  dine  with  the 
plaintiff"  (1*.  e.,  the  appellant). 

It  seems  tolerably  clear  from  this  wit- 
ness's evidence  that  he  considered  Pirthee 
Singh  to  be  a  legitimate  son  of  Someer  Singh. 
There  can  be  no  surer  test  of  a  Hindoo's 
feeling  certain  of  any  person's  caste  or 
position  than  his  readiness  to  eat  with  him. 

The  evidence  for  the  respondent  is  gene- 
rally to  the  effect  that  Someer  Singh  kept 
many  concubines,  of  whom  Pirthee's  mother 
was  one,  and  that  she  always  lived  apart, 
and  did  not  dwell  in  the  family-house. 

One  of  these  witnesses,  however,  Bissen 
Dharee,  admits  that  the  plaintiff's  mother 
was  styled  Chota  Ranee,  a  term  which 
would  be  ordinarily  applied  to  a  younger 
wife,  and  never  to  a  concubine. 

And  of  the  other  two,  one  was  herself  a 
kept  mistress  of  Someer,  and  the  other  a 
cook  who,  on  being  pressed  in  cross-exami- 
nation, admitted  that  his  information  as  to 
Pirthee's  mother's  position  in  Someer's  house 
was  only  hearsay. 

We  have,  therefore,  a  strong  body  of  evi- 
dence circumstantially  detailed,  and  corro- 
borated to  some  extent  by  the  principal 
witness  for  the  defence,  to  the  fact  that 
Someer  Singh  did  marry  the  appellant's 
mother.  Whilst  the  direct  evidence  against 
it  is  altogether  of  a  negative  kind. 

But  we  are  told  that  the  circumstances 
of  the  case  themselves  disprove  the  marri- 
age. Now,  what  are  these  circumstances? 
They  consist  in  the  alleged  facts  that  the 
bride  was  a  woman  of  inferior  position  in 
life,  and  that  she  was  never  allowed  to 
reside  in  the  family-house  at  Gondowa. 

The  first  point  may  be  conceded.  The 
uncle  of  (he  woman  was  apparently  a 
peadah  in  Someer  Singh's  service,  but  this 
of  itself  would  be  nothing.  Ill-assorted 
marriages  are  common  enough  all  over 
the  world,  and  the  parlies  to  this  marriage, 
it  must  be  remembered,  were  inhabitants  of 
the  jungly  hill-tracts  of  the  Damun-i-koh, 
and    Someer  Singh,   though  called   Rajah. 
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was,  in  reality,  nothing  more  than  a  petty  1  has  referred  to  a  report  by  a  former  Judge 
bill  chieftain,  ignorant  and  careless  of  the  and  Magistrate  of  BhAugulpore,  Mr.  Suth- 
customs  of  the  more  civilized  districts.  He  \  eriand,  made  in  the  year  1&19.  This 
would  be  just  the  man  to  carry  out  his  ■  piece  of  evidence,  if  it  were  receivable, 
wishes  in  the  matter  of  marriage  in  defi-  '  would  have  nothing  to  do  with  the  present 
ance  of  all  questions  of  equality ;  at  all  '  status  of  the  estate,  but  it  does  not  prove 
events,  mere  disparity  of  birth  can  never  that  the  lands  in  dispute  were  ever  ghat- 
l>e  a  sufficient  reason  for  distrusting  the  '  walee  even  in  Mr.  Sutherland's  opinion,  for, 
evidence  in  support  of  the  marriage.  after  all,  only  22  villages  are  set  down  in 

The  same  remarks  apply  to  the  choice  ^elpatia  Tuppah  as  ghatwalee ;  the  greater 
of  a  residence,  and  it  may  also  be  that  number  of  villages  (124)  are  said  to  be 
Somecr  did  not  wish  to  bring  his  second  ^*J}*^^5  *^"^^  violently  usurped  by  Someer 
wife,    a     person     of     inferior     rank,     into    *"^  "^^  uncles. 

contact  with  his  first,  and  that  his  keeping  But,  were  it  proved  that  the  mouzahs  now 
the  two  apart  was  to  prevent  family-quar-  in  dispute  were  at  some  previous  date  ghat- 
fcls.  walee,  with  a  rent  reserved  in  the  shape  of 

That  Pinhee  Singh's  mother  was  in  after-  \  police-services,  it  is  quite  clear  that,  since 
years,  and  for  a  very  long  period,  an  inmate  their  resumption  by  the  Collector  in  1840, 
of  the  family-house  in  company  with  '  ^^e  nature  of  the  tenure  is  altogether 
Maniks  wife,  there  can  be  no  question.  It  changed,  and  that  they  now  form  part  of  a 
is  said  by  the  respondent  {i,  e.,  the  Court  of  regularly-settled  mehal  paying  revenue  to 
Wards)  that  she  was  so  received  out  of  cha-  Government.  The  Principal  Sudder  Ameen 
ritv,  but  of  this   there   is   no  proof  what-    »s^of  opinion  that  ''a  tenure  does  not  lose 

its  original  nature  by  the  assessment  of  a 
Government  revenue  upon  it,"  but  this  is  a 
manifest  fallacy.  Rent-free  lands,  or 
lands  held  in  requital  of  certain  ser\'ices, 
are  altogether  changed  from  the  very  nature 


e^-er. 


On  the  whole,  therefore,  we  are  disposed 
to  consider  it  proved  that  Pirthee  Singh 
was  the  legitimate  son  of  his  father  Someer 
Singh. 


\Ve  now  come  to  .he  question  of  custom.    I  ^li  Lv^Jr  In  TJ.^  T^'^a  aV^''  °1*' 

The  Principal   Sudder  Ameen  has  held    ^fh^^l^T.?  «f  c-    ■     ^^wl"*  c°™  i'*'' 
.bat  the  estate  now  in  dispute  was  held  by  |  disoeni^  whh 
Jje  Singh's  family  as  a  ghatwalee  tenure ; 

and  that,  as  ghatwalee  tenures  descend  in  1      The  appellant  can  clearly  derive  no  benefit 
the  elder  line,  he  has  treated  certain  evi- 1  in  proving  the  custom,  from  the  allegation 
dence  that  one  son  only  in  each  generation,  :  thjit  the  tenure  was  a  ghatwalee  one. 
amongst  the  many  born  to  the  family,  was       And  what  other  evidence  is  there  of  this 
held  out  to  the  world  as  the  o^^•ner,  as  con-  1  ^^^,^^  ^f  primogeniture  ? 
elusive  proof  that  the  estates  of  Jye  Smgh  . 

descended  by  custom  from  elder  son  to  I  Gne  witness  certainly  does  say  that  Someer 
elder  son,  and  that  the  younger  branches  of  succeeded  to  the  chiefship  on  the  death  of 
the  family  received  nothing  but  a  bare  main-  ^ts  father  to  the  exclusion  of  his  brothers, 
tenance.  '  and  another  speaks  generally  to  the  fact  that. 

Now,  we  can  find  no  proof  whatever  of '  '^"^  ^'^  P^'^  ^^  ^^^  country,  eldest  sons  exclude 
this,  and  we  may  observe  that  very  distinct  '  y^""^^^''  ^"^^• 

proof,  indeed,  would  be  required  to  divert  j  This  is  the  only  evidence  in  support  of 
property  from  the  regular  line  of  succes- '  the  custom,  whilst  against  it  is  the  fact  that 
'•on.  I  the  common  ancestor  and  chief  Jye  Singh  held 

In  the  first  place,  there  is  no  proof  that ,'  nearly  three  times  as  many  mouzahs  as  the 
the  tenure  ever  was  a  ghatwalee  one.  That  1  P^I"^>^  claims,  a  fact  which  can  only  be  exi 
tt  is  not  so,  now  admits  of  no  doubt,  for  in  P*^'"®f  ^X  admitting  that  the  property  tad 
1840  the  Collector  of  Bhaugulpore  resumed  '  oeen  divided  amongst  the  other  members  of 
the  estate  as  invalid   nankar,  and  made  a    r^  family;  and,  if  this  be  admitted,  what 


•Wlement  of  it  at  the  usual  rates  with  the 
||ttrtT  then  in  possession,  viz.,  Someer. 

To  prove  that  the  tenure  (consisting,  it 
■ost  be  remembered,  of  105  mouzahs)  was 
Ihaiwalee,    the*  Principal    Sudder    Ameen 


becomes  of  the  assertion    that  the    whole 
estate  descended  always  to  the  eldest  son } 

Then  we  have  also  an  admission  made  by 
Someer  himself  before  the  Deputy  Collector, 
that  his  uncles  were  in  possession  with  him! 
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The  Principal  Sudder  Ameen  has  endea- 
vored to  get  over  thai  effect  of  this  damag- 
ing piece  0^  evidence  by  supposing  that  the 
admission  was  made  falsely  by  Someer  to 
avoid  the  assessment  of  his  villages,  and, 
therefore,  says  the  Principal  Sudder  Ameen, 
it  is  not  binding.  We  need  hardly  express 
our  entire  disagreement  with  the  Lower  Court 
on  this  matter. 

Lastly,  when  the  resumption-proceedings 
were  commenced  in  1840,  Someer,  Soojan, 
Manik,  Pirthee,  Huree,  Kishen,  and  Kultan, 
a  nephew  of  Someer's,  were  all  jointly  made 
defendants  without  any  objection  being 
taken  by  Someer  that  he  was  the  sole  owner 
under  the  family-custom. 

Taking  all  the  evidence  into  consideration, 
we  have  no  hesitation  in  declaring  that  no 
such  custom  as  that  advanced  by  the  respond- 
ent is  proved. 

As,  therefore,  the  appellant  is  declared  to 
be  the  legitimate  son  of  Someer,  he  is  entitled 
as  survivor  in  the  joint  undivided  family,  to 
get  possession  of  the  ancestral  estate.  His 
grand-niece,  the  respondent,  will  only  be 
entitled  to  maintenance. 

The  Principal  Sudder  Ameen's  decision 
is  reversed  with  costs.  These  will,  under 
the  circumstances,  be  paid  out  of  the  estate 
at  present  in  the  hands  of  the  Court  of  Wards. 


The  29th  July  1867. 
Present : 

The  Hon'ble  L.  S.  Jackson,  Judge, 

Judicial  Conuaissioner  in  Non-Resfulation 
Province— Registration  Law. 

Budhu  Mahatoon,  Petitioner, 


Baboo  Anund  Chunder  Ghose  for  Petitioner. 


An  appeal  under  Section  84,  Act  XX.,  1866,  from  the 
order  of  a  Deputy  Commissioner  in  Chota  Nagcpore, 
must  be  made  to  the  Judicial  Commissioner  who  exer- 
cises the  powers  of  a  Zillah  Judge  in  all  the  districts 
of  that  Division. 

Deputy  Registrar, — This  is  a  petition 
under  the  Registration  Law,  Section  84,  Act 
XX.  of  1866. 


The  petitioner  having  presented  for  regis^- 
tration  a  mourosee  pottah  to  the  Sub-Regis- 
trar of  Hazareebaugh,  that  officer  refused  to 
admit  it  to  registry,  and  recorded  his  reason 
for  the  refusal  as  provided  by  law. 

The  petitioner  then  appealed  to  the  Re- 
gistrar of  Hazareebaugh,  who  refused  to  di- 
rect the  registry  by  the  Sub-Registrar. 

This  petition  is  now  presented  to  this 
Court  in  accordance  with  the  proviso  of  Sec- 
tion 84,  which  lays  down  that,  "  when  the 
officer  presiding  over  the  District  Court 
shall  himself  as  Registering  Officer  have 
made  any  order  appealed  against  under  this 
Section,  the  petition  shall,  within  sixty  days 
after  the  making  of  such  order,  be  presented 
to  the  High  Court." 

The  vaked  of  the  petitioner  urges  that  the 
Registrar  of  Hazareebaugh  is  also  the  Deputy 
Commissioner ;  and.  as  he  is  the  officer  pre- 
siding over  the  district,  the  petition,  as  pro- 
vided in  Section  84,  must  be  presented  to 
the  High  Court,  &c. 

It  is,  however,  open  to  question  whether 
the  Deputy  Commissioner  is  the  Presiding 
Officer  over  the  district  in  the  sense  intended 
by  the  law,  or  the  Judicial  Commissioner, 
who,  in  fact,  is  in  a  Non- Regulation  Province 
what  a  Judge  is  in  a  district.  The  Deputy 
Commissioner  in  all  civil  matters,  answering 
simply  to  a  Principal  Sudder  Ameen  in  a 
Regulation  District,  should  the  judicial  Com- 
missioner be  held  to  be  the  "  officer  presiding 
over  the  district,"  this  petition  is  wrongly 
brought  to  the  High  Court. 

Besides,  it  would  appear  that  this  petition 
was  brought  to  the  office  after  5  p,  m.  on 
the  last  of  the  sixty  days  allowed  by  law; 
but,  as  the  books  had  been  closed,  the  mookh- 
tear  was  referred  to  the  Deputy  Registrar 
for  orders  for  its  reception.  The  petiUon, 
however,  was  not  brought  to  the  Deputy 
Registrar  until  the  day  after;  and,  if  the 
time  lost  in  taking  copies  from  the  Lower 
Court  be  not  allowed,  it  is  out  of  time. 

I  beg  to  refer  the  matter  for  the  orders  of 
the  Court. 

Jackson,  J,—\\.  appears  that  the  Judicial 
Commissioner  of  Chota  Nagpore  exercises 
the  powers  of  a  Zillah  Judge  in  all  the  dis- 
tricts of  that  division.  This  Court  is,  con- 
sequently, the  principal  Court  of  Civil  Juris- 
diction in  Chota  Nagpore,  and  this  applica- 
tion ought  to  have  been  made  before  thai 
officer. 
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The  30th  July  1867. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

fudges. 

Witnessefr— Report  of,   and  Aeposition  taken 
bj,  Ameen— Section  180,  Act  VIII.,  1859. 

Case  No.  536  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  0/  Purneah, 
doled  the  28th  December  i860,  reversing 
a  decision  passed  by  the  Sudder  Ameen 
of  that  District y  dated  the  21st  May 
1866. 

Shah  Nuthoo  (Plaintiff),  Appellant, 

versus 

Ghaoessam  Singh  and  others  (Defendants), 

Respondents, 

Mr,  R,  E.  Twidale  for  Appellant. 

Bahoos  Unnoda  Pershad Banerjee  and  Anund 
Gopal  Paleet  for  Respondents. 

Wttsesses  are  to  be  weighed^  not  numbere  d. 

Tiw  report  o£  a  Civil  Ameen  and  the  deposition  taken 
by  \iaA  are  admissible  as  evidence  under  Section  180, 
Act  VIII.,  1859- 

Kemp^  J, — ^This  was  a  suit  for  recovery 
of  the  possession  of  a  ghat  which  the  plaint- 
iff averred  was  included  in  Mara  Bound 
Hazeeporc  leased  to  him,  but  which  de- 
fendant claimed  as  appertaining  to  Luchmee- 
pore. 

The  first  Court  gave  the  plaintiff  a  decree. 
In  appeal,  the  Principal  Sudder  Ameen,  Mr. 
W.  DaCosta,  observes  "that  the  witnesses 
cilcd  by  the  parties  depose  for  the  parties 
respectively,  but  that  there  was  ground 
^r  Saving  the  testimony  on  one  side,  pre- 
ference over  the  other,  viz.^  that  plaintiff 
produced  in  Court  but  one  witness,  the 
other  having  been  examined  before  the 
Ameen  who  could  not  legally  be  deputed 
to  record  evidence,  and  make  enquiries  into 
the  fiact  of  past  possession,  which  was  a 
pomt  which  required  to  be  proved  by  evi- 
dence heard  m  Court."  The  Principal  Sudder 
Ameen  refused  to  give  any  weight  to  the 
report  of  the  Ameen,  and  the  evidence  of 


the  witnesses  -before  that  officer,  and  finding 
that  plaintiff's  one  wi(pess  was  outweighed 
in  number  by  the  defendant,  ^e  reversed 
the  decision  of  the  Court  of  first  instance, 
and  decreed  the  appeal. 

The  Principal  Sudder  Ameen  appears 
to  have  decided  upon  the  principle  that  the 
party  who  brings  the  larger  number  of 
witnesses  must  succeed,  forgetting  the 
maxim  ^*  testes  ponderantur  non  numeren* 
turJ'  The  report  of  the  ^\meen  and  the 
deposition  taken  by  him  are  admissible  as 
evidence  in  this  suit  under  Section  180  of 
Act  VIII.  of  1859.  The  Ameen  was  direct- 
ed to  enquire  into  the  fact  of  possession, 
as  well  as  title  both  of  the  plaintiff  and  of 
the  defendant  at  the  time  of  ouster,  so 
that  it  was  clearly  within  the  scope  of  his 
duty  to  take  evidence  as  to  possession,  past 
and  present,  up  to  date  of  alleged  ouster. 

The  decision  of  the  Principal  Sudder 
Ameen  is  reversed.  He  will  receive  the 
report  of  the  Ameen,  and  the  evidence  taken 
by  him  as  evidence.  Of  course,  the 
Ameen  may  be  examined  by  either  party 
with  the  permission  of  the  Court,  touching 
any  matters  referred  to  by  him  or  mention- 
ed in  his  report.  The  Principal  Sudder 
Ameen,  after  weighing  the  evidence,  not 
on  the  side  of  the  defendant  alone  as  he 
has  done,  but  on  both  sides,  will  pass  a  fresh 
decision.    Costs  to  follow  the  result. 


The  30th  July  1867. 

Present  : 

The  Ilon'ble  L.  S.  Jackson  and 
C.  P.  Hobhouse,  Judges, 

Execution— Limitation— Decree  of  High  Court. 
Case  No.  142  of  1867. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Tipperah,  dated  the  28th 
February  i86j,  • 

Ishan  Chunder  Chowdhry  and  another  (two 
of  the  Decree-holders),  Appellants, 

versus 

Jagodishuree  Chowdhrain  and  others 
(Judgment-debtors),  Respondents, 
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Baboo  Srienaih  Banerjee  for  Appellants. 
r^o  one  for  Respondents. 

Following  a  previous  judgment  rules  that  12,  and  not 
3,  years'  limitation  applies  to  decrees  of  the  High  Court, 
as  being  a  Court  established  by  Royal  Charter. 

Jackson^  J, — This  was  an  application  to 
enforce  a  decree  of  the  High  Court, 
dated  30ih  June  1863.  Application  to 
execute  was  made  to  the  Judge  on  the  27lh 
June  1866.  It  mppears  that,  in  a  copy  of 
the  decree  supplied  to  the  petitioner,  the 
13th  of  June  had  been  entered  by  a  clerical 
error  instead  of  30th.  The  Judge,  there- 
fore, with  reason  considering  that  the  appli- 
cation was  made  after  the  expiration  of 
three  years,  declared  the  execution  to  be 
barred.  It  is  now  represented  to  us  that 
the  error  has  been  corrected,  and  that  the 
decree  really  was  a  decree  of  the  30th.  We 
should  not  on  this  ground  be  able  lo  reverse 
the  judgment  of  the  Court  below,  because 
that  judgment  was  right  upon  that  point  as 
the  case  stood.  But  then  it  has  been  ruled 
by  a  Division  Bench  of  this  Court  in  a  case 
reported  at  page  94,  VI.  Weekly  Reporter, 
that  the  limitation  of  three  years  does  not 
apply  to  decrees  of  the  High  Court  of  Judi- 
cature, which  is  a  Court  established  by  Royal 
Charter,  and  that  12  years  is  the  period  of 
limitation. 

On  this  point,  therefore,  the  Judge's  de- 
cision is  erroneous,  and  must  be  reversed 
with  costs.  The  petitioner  will  be  allowed 
to  execute  his  decree. 

HobhousCy  y, — I  concur. 


The  30th  July  1867. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and 
C.  P.  Hobhouse,  Judges, 

Execution — Notice— Limitation— Bona  fide 

proceeding's. 

Case  No.  18  of  1867. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Hooghly,  dated  the  2jrd 
November  1866,  reversing  an  order  passed 
by  the  Principal  Sudder  Ameen  of  that 
District,  dated  the  4th  April  i866. 


Kisto  Kant  Bural  (Judgment-debtor), 
Appellant, 

versus 

Nislarinee  Debia  and  others  (Decree-holders), 

Respondents, 

Baboo  Gopeenath  Mookerjee  for  Appellant. 

Baboo  Roopnath  Banerjee  for  Respondents. 

The  mere  issue  of  notice  in  execution  does  not  neces- 
sarily  suffice.  If  the  notice  is  not  served,  or  if  endea- 
vours had  not  been  made  to  serve  it,  that  would  indi- 
cate mala  fides  on  part  of  the  decree-holder,  and  enable 
the  judgment-debtor  to  plead  that  no  bond-fide 
proceedings  had  been  taken  within  three  years  so  as  to 
bar  the  execution. 

Jackson,  J, — It  appears  to  me  that  the 
Judge's  finding  in  this  case  is  insufficient.  He 
merely  says  notice  was  issued.  The  mere 
issue  of  notice  would  not  necessarily  suffice. 
In  this  case  the  defendant  challenges  the 
proceedings,  and  states  that  the  notice  was 
not  issued,  or,  if  issued,  was  never  served. 
If  the  notice  had  not  been  served,  and  if 
endeavours  had  not  been  made  to  serve  it, 
that  would  indicate  viala  fides  and  not  bona 
fides  on  the  part  of  the  decree-holder,  and 
then  the  defendant  would  be  enabled  to 
state  that  no  bond-fide  proceedings  had  been 
taken  within  three  years. 

I  think,  therefore,  that  the  case  must  go 
back  to  the  Judge  in  order  that  he  may  find 
distinctly  whether  the  notice  having  been 
issued  had  been  served,  or,  if  not  served, 
whether  proper  and  bond-fide  endeavours  had 
been  made  towards  service.  If  he  finds  that 
in  the  affirmative,  then  the  execution  will  be 
saved;  if  not,  it  will  be  barred. 

Hobhouse,  J. — I  concur. 


The  31st  July  1867. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Chapter  XX.,  Code  of  Criminal  Procedure— 

Easement. 

Case  No.  639  of  1867. 

Special  Appeal  from  a  decision  passed  ly 
Moulvie  A^azirooddeen  Khan,  Principal 
Sudder  Ameen  of  Dacca,  dated  the  28th 
December  1866,  reversing  a  decision  passed 
by  the  Moonsiff  of  that  District,  dated  the 
28 ih  April  1866, 
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Gooroo  Churn  Goon  and  others 
(Defendants),  Appellants, 

versus 

Ganga  Gobind  Chatterjee  (Plaintiff), 
Respondent. 

Baboos  Chunder  Madhuh  Ghose  and 
Ashootosh  Dhur  for  Appellants. 

Baboos  If  em  Chunder  Banerjee  and  Bama 
Churn  Banerjee  for  Respondent. 

Section  31 1  of  the  Code  of  Criminal  Procedure  and 
Che  other  Sections  of  Chapter  XX.  of  that  Code  refer  to 
pabBc  thoroughfares,  and  not  to  private  roards  over 
iriikfa  a  right  of  way  has  been  established. 

The  owner  of  a  piece  of  land  between  a  village  and 
tlie  paUic  road,  who  allows  his  neighbour's  cows  to  pass 
over  it  on  the  way  to  pasture,  does  not  thereby  create  a 
ri^t  of  easement  over  the  land  so  as  to  deprive  it  of 
aH  valne  by  rendering  its  cultivation  impossible. 

Glover,  J. — We  see  no  reason  to  inter- 
fere with  the  Principal  Sudder  Ameen's 
order  in  this  case.  The  plaintiff,  apparently, 
owns  a  piece  of  land,  between  a  public  road 
and  the  village,  over  which  the  cattle 
of  his  neighbours  (and  occasionally  the 
neigbboars  themselves)  have  been  ac- 
customed to  make  short  cuts  to  their  own 
qoaiters.  The  land  remained  for  some  time 
Qscultivated,  but  the  owner  now  wishes  to 
pot  it  nnder  crop,  and  sued  to  have  the 
Magistrate's  order,  requiring  the  passage 
lo  be  thrown  open,  reversed.  The  first 
Ck>ort  dismissed  the  suit ;  but  the  Judge,  on 
appeal,  decreed  the  claim.  There  is  a 
preliminary  objection  taken  by  the  special 
appellant  that  no  suit  lay  against  such  an 
order  under  Section  311  of  the  Code  of 
Criminal  Procedure.  But  that  and  the  other 
Sections  of  Chapter  XX.  of  the  Code  refer 
to  public  thoroughfares,  and  it  is  quite  clear, 
from  the  words  of  the  Magistrate's  order, 
that  he  did  not  treat  this  as  a  public  road, 
but  as  a  private  one  over  which  a  right  of 
way  had  been  established. 

For  the  rest,  the  Judge  has  found  as  a 
iaa  CD  evidence  that,  although  cows  have 
been  accustomed  to  stray  over  the  land,  and 
also  at  times  men  and  women,  there  has 
been  no  snch  continuous  and  ancient  user 
oC  the  land  by  the  public,  as  would  entitle 
it  to  be  considered  a  common  or  public  road- 
imy.  Nor  can  it,  we  conceive,  be  contend- 
ed that,  becailse  an  owner  of  a  patch   of 
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waste  land,  situated  as  this  is,  allows  his 
neighbour's  cows  to  stray  over  ii  on  their 
way  to  pasture,  that  he  thereby  creates  in 
them  or  in  their  owners  a  rigfct  of  ease- 
ment over  the  land,  the  practical  effect  of 
which  IS  to  deprive  it  of  all  value  by  ren- 
dering its  cultivation  impossible. 

We  reject  the  special  appeal  with  costs. 


The  31st  July  1867. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Hibba-namehs  —  Evidence  —  Sections  13  and 
17  (XVI.,  Z864),  Registration- Law. 

Case  No.  621  of  1867. 

Special  Appeal  from  a  decision  pc^sed  by 
the  Principal  Sudder  Ameen  of  Fur  reed- 
pore  y  dated  the  i*jth  January  i86yy  re- 
*  versing  a  decision  passed  by  the  Moon- 
siff  cf  Muksoodpore,  dated  the  a^th 
June  1866, 

Bama  Soonduree  Dossia  (Plaintiff), 
Appellant, 

versus 

Madhub  Chunder  Goohoo  (Defendant), 

Respondent, 

Baboos  Sreenath  Doss  and  Bhugobutty 
Churn  Ghose  for  Appellant. 

Baboo  Romesh  Chunder  Mitter  for 
Respondent. 

A  hibba-nanieh  executed  before  Act  XVI.,  1864,  came 
into  operation,  is  admissible  as  evidence,  though  not 
registered.  Section  13  does  not  appl)r  to  deeds  executed 
before  1st  January  1665,  and  Section  17  contains  no 
penalty  for  non-registration. 

Kemp,  J,—Tms  suit  hinged  upon  a 
hibba-nameh.  The  issue  clearly  shows  this, 
which  is  to  this  effect,  **  Whether  the  pro- 
perty in  suit  was  actually  made  over  to  the 
plaintiff  or  not." 

The  Principal  Sudder  Ameen  has  refused 
to  admit  this  hibba-nameh  as  evidence  be«aase . 
it   is  not   registered.      He   quotes   Sections 
13  and  17,  Act  XVI.  of  1864,  in  support  of 
his  judgment. 

It  is  admitted  that  the  hibba-nameh  was 
executed  before  Act  XVI.  of  1864  came 
into  operation,  or  before  the  ist  January 
1865. 
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Section  13  applies  to  deeds  executed  on 
or  after  ist  January  1^65,  and  not  to  deeds 
executed  before  that  date. 

Section  17  contains  no  penalty  for  non- 
registration such  as  is  contained  in  Section 
13,  and  moreover  this  Section  applies  equal- 
ly to  documents  which  must  be  registered, 
if  it  is  sought  to  make  them  admissible  as 
evidence,  as  to  documents  the  registration 
of  which  is  optional.  Section  17  simply 
enacts  that,  if  documents  executed  before 
I  St  January  1865  are  brought  for  registra- 
tion after  12  months  have  expired  from 
their  date,  they  shall  not  be  accepted  for 
registration ;  for  a  document  executed,  after 
1st  January  1865,  the  time  allowed  for 
registration  is  shorter,  viz,,  4  months  after 
date  of  execution.     See  Section  18. 

We  think  that  this  document  was  admis- 
sible, and  remand  t^e  suit  for  trial.  Costs 
to  follow  result. 

We  may  observe  that  the  pleader  for  the 
special  respondent  admits  that  he  is  uQt 
prepared  to  support  the  judgment  of  the 
Lower  Court. 

GloVer,  J, — I  concur  generally  in  this 
decision. 


The  3 1  St  July  1867. 
Present : 

The  Honble  W.  S.  Seton-Karr  and 
Dwarkanath  Mitter,  Judges. 

Joint  property  —  Separation  in  mess  —  Onus 

probandL 

Case  No.  867  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  24-Pergunnahsy  dated 
the  ijth  January  i86*j,  modifying  a 
decision  passed  by  the  Second  Principal 
Sudder  Ameen  of  thai  District^  dated  the 
yth  April  1866. 

Banee  Madhub  Mookerjee,  heir  of  Wooma 
"  Debia,  deceased  (Plaintiff),  Appellant, 

versus 

Bhugobutty  Churn  Banerjee  and  others 
(Defendants),  Respondents, 

Baboos  Khettur  Mohun  Mookerjee  and 
Poorno  Chunder  Shome  for  Appellant. 


Baboo  Kishen  Succa  Mooktrjit  for 
Respondents. 

Mere  separation  in  mess  is  not  sufficient  to  rebut  the 
presumption  of  Joint-property  arising  out  o£  a  nudqns 
of  joint-property. 

Dwarkanath  Mitter,  J, — ^The  point  raised 
before  us  in  this  appeal  is  that  the  Lower 
Appellate  Court,  having  found  that  the 
husband  of  the  special  appellant  and  the 
defendants,  respondents,  were  separate  in 
mess,  that  fact  alone  is  sufficient  to  throw 
the  onus  of  proof  on  the  defendants.  We 
think  that  this  contention  is  not  sound  in 
law :  mere  separation  in  mess  is  not  sufficient 
to  rebut  the  presumption  of  joint  ownership 
which  arises  when  there  is  a  nucleus  oi  joint- 
property  either  admitted  by  the  party  plead* 
ing  sole  acquisitiop  or  proved  against  hxm 
by  his  opponents.  In  this  case,  it  is  nol 
denied  that  there  was  joint-property  belong- 
ing to  the  parties,  and  the  presumption  aris- 
ing from  this  fact  can  be  no  way  rebelled 
by  the  mere  fact  of  separation  in  mess.  The 
special  appeal  is  dismissed  with  costs. 


The  31st  July  1867. 
Present : 

The  Ilon'ble  W.  S.  Seton-Karr  and 
Dwarkanath  Mitter,  Judges. 

Joint  Hindoo  family  —  Sale  of  property  —  Qnns 
of  accounting:  for  consideration-mooey. 

Case  No.  985  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Principal  Sudder  Ameen 
of  East  Burdwan  dated  the  j  rsi  January 
i86j,  modifying  a  decision  passed  by  the 
Sudder  A  meen  of  that  District,  dated  the 
2jth  January  1867, 

Koonj  Beharee  Dutt  and  another  (Plaintiffs), 

Appellants, 

versus 

Khetturnath  Dutt  and  others  (Defendants)^ 

Respondents, 

Baboo  Umbika  Churn  Banerjee  for 
Appellants.    * 
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B^ops  Bama   Churn  Banerjee  and   Nubo 
Kishen  Mookerjee  for  Respondents. 

The  mere  iact  of  the  consideration-money  for  pro- 
perty sold  by  a  member  of  a  joint  Hindoo  family, 
Bamng  passed  oat  of  his  hands,  does  not  relieve  him 
ol  the-  onus  of  proving  the  source  from  which  the 
noaey  came,  or  to  rebut  the  presumption  of  joint-owner- 
■kfp. 

Dujorkanalh  MitUr,  J, — The  special  ap 
pellant  contends  that  the  Lower  Appellate 
Court  has  committed  an  error  in  law  in  dis- 
dmrging  the  special  respondent  from  the 
OQtkS  of  proving  that  the  property  was  ex- 
closively  acquired  by  his  predecessor,  upon 
ihe  simple  ground  that  the  consideration- 
money  for  the  purchase  passed  out  of  his 
bands.  We  think  that  this  contention  is 
right.  The  respondent  is  bound  to  prove 
the  soarce  from  which  he  says  the  money 
came,  or  in  other  words  to  satisfy  the  Court 
that  the  funds  were  really  the  exclusive 
funds  of  his  predecessor.  The  mere  fact  of 
the  money  having  passed  through  his  hands 
is  not  sufficient  to  rebut  the  presumption  of 
joint  ownership  in  a  Hindoo  family  possess- 
ing joint- property.  We  remand  the  case  to 
the  Lower  Appellate  Court  to  re-try  it  with 
reference  to  the  foregoing  remarks. 


The  31st  July  1867. 

Present: 

The  Hon'ble  G.  Loch  and  Dwarkanath 
Mitter,  Judges, 

Notice  of  Enhancement—Section  i^  Act  X. ,  1859 
— Anctioa-pnrchaaer— Act  VI.  (B.  C.)  of  x84^ 
—Ryot's  competency  to  object  to  legality  of 


Case  No.  S14  of  1867  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Purneah,  dated  the  22nd  Novem- 
ber 1806 y  reversing  a  decision  passed  by 
the  Deputy  Collector  of  that  District,  dated 
the  t2th  October  i860, 

Lalla  Singh  (Plaintiff),  Appellant, 

versus 

Massamut  BU>^  Reazoonissa  (Defendant), 

Respondent, 


Baboos  Greesh  Chunder  Ghose  and  Debendro 
Narain  Bose  for  Appellant. 

Mr,  R,  E,  Twidale  for  Res|)bndent. 

Under  Section  13,  A<^  X.,  1S59,  a  ryot  served  with  the 
notice  of  enhancement,  which  is  silent  about  the  (ground 
of  enhancement,  is  not  liable  to  pay  the  hig^her  rent. 

An  auction-purchaser  is  no  exception  to  the  rule  by 
which  every  landlord  is  bound  to  ascertain  the  nature, 
extent,  and  conditions  of  his  ryot's  holding  before  he 
serves  him  with  notice  of  enhancement.  The  neces- 
sary information  may  always  be  obtained  by  the  land- 
lord proceeding  under  A<5t  Vl.  (B.  C.)  of  1862. 

A  ryot  is  competent  to  object  to  the  legality  of  the 
notice,  even  in  a  suit  in  which  he  is  plaintiff. 

Dwarkanath  Mittery  J. — The  special  ap- 
pellant in  this  case  is  a  ryot  having  a  right 
of    occupancy.     He   instituted   this  suit  to 
contest   his   liability  to  pay    the   enhanced 
rent  demanded  of  him  by  his  landlord,  the 
special  respondent,  and  the  action  is  brought 
in  the  form  of  a  complaint  of  excessive  de- 
mand of  rent  as  provided  for  by  Sections  14 
and  23  of  Act  X.  of  1859.     On  the  4th  of 
July  1866,  this  Court  had  remanded  the  case 
to  the  Lower  Appellate  Court,  with  instruc- 
tions to  re-try  it  with  special  reference  to  some 
additional  evidence  which  had  been  offered 
by  the  special  appellant,  but  improperly  ex- 
cluded  by  the  Judge   below ;   and  also  to 
investigate  whether  the  notice  of  enhance- 
ment served  upon  the  special  appellant  by 
the    special    respondent,    under    the   provi- 
sions of  Section   13  of  the  Act,  was  good 
in    law    or     not.      The    Judge    has    now 
disposed  of   the  case    against    the    special 
appellant,  holding  simply  that  he  has  failed 
to  make  out  a  sufficient  title  to  protect  him 
from  the  claim  for  enhancement  advanced  by 
his  landlord,  and  that  the  notice  alluded  to, 
though    somewhat    defective    in   detail   and 
form,  was  good  in  substance.     The  special 
appellant  has  come  up  to  us,  urging  several 
grounds ;  but,  according  to  the  view  we  have 
taken  of  the  case,  it  is  necessary  for  us  to 
notice  the  first  only.     He  complains  that  the 
notice  served  upon  him  is  bad  in  law,  because 
it  does  not  specify  the  grounds  upon  which 
his  rents  are  sought  to  be  enhanced ;  and,  on 
looking  into  that  document,  which  is  filed  as 
an  exhibit  in   the  cause,  we  find  that  this 
contention    is    perfectly    sound.      It  •states 
merely  that  the  special  appellant  should,  in 
future,  pay  at  the  rate  of  8  annas  per  beegah 
upon  an  area  of  241  beegahs,  which  has  been 
found  by  measurement  to  be  in  his  holding, 
such  a  notice  is  in  our  opinion  utterly  bad 
in  law.     Section  13  of  the  Act  states  most 
clearly  that  no  xyot  described  therein  "  shall 
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be  liable  to  pay  any  higher  rent  '*  for  the  lands 
in   his   possession,   ujjless  a    written   notice 
shall  have  been  served  upon  him,  on  or  be- 
fore a  particular  time  also  mentioned  therein, 
**  specifying  the   rent  to  which  he   will   be 
subject  for  the  ensuing  year,  and  the  ground 
on  which  an  enhancement  of  rent  is  claimed.'* 
Now,  the  notice  belbre  us  is  altogether  silent 
about  the  ground  of  enhancement,  and  the 
special  appellant,  therefore,  not  having  been 
served  with  a  notice  as  described  in  the  law, 
has  every  right  to  say  in  the  language  there- 
of that  he  "  is  not  liable  to  pay  any  higher  rent 
than  the  rent  payable  for  the  previous  years." 
The   Judge  in  the  Court  below  says   that, 
until  the  special  appellant  come  forward  to 
contest  the  notice  on  the  allegation  that  he 
held   a  mowrosee   jote   of    225    beegahs,  9 
cottahs,  at  a  jumma  of  19  rupees,  i  anna,  7 
pie,  "  it  is  difficult  to  say  how  the  zemindar 
could  serve  it  otherwise."     He  means  hereby, 
what  is   now  contended  before   us   by   the 
respondent's  pleader,   that  the   respondent, 
being   a    recent    auction-purchaser,    it    w^s 
impossible  for  him  to  know  anything  about 
the  terms  and  conditions  according  to  which 
the  special  appellant  was  holding  his  tenure; 
but  we  cannot  see  the  force  of  such  an  observa- 
tion.    Every  landlord  is  bound  to  enquire  into 
and  ascertain  the  nature,  extent,  and  condi- 
tions of  his  rj'Ot's  holding,  as  also  the  grounds 
upon  which  he  thinks  himself  entitled  to  de- 
mand an  enhancement  of  rent  according  to 
the  provisions  of  the  law,  before  he  lakes  the 
very  first  step  with  a  view  to  such  enhance- 
ment, or,  in  other  words,  before  he  calls  upon 
the  ryot  by  a  notice  in  writing  to  pay  en- 
banced  rents  from  the  commencement  of  the 
ensuing  year;  and  wq  do  not  think  that  an 
auction-purchaser  is  an  exception  to  this  rule. 
Nor  are  we  prepared  to  agree  with  the  re- 
spondent's pleader  that  it  is  almost  impossible 
for  the  landlord  to  acquire  the  necessary  in- 
formation ;  and  if  in  any  case  the  landlord  finds 
any  difficulty,  he  is  always  at  liberty  to  obtain 
it  by  proceeding  according  to  the  provisions  of 
Ad  VI.  of  1862  passed  by  the  Bengal  Council. 
The  respondent's  pleader  has  also  contended 
that,  in  a  suit  like  this,  in  which  the  special 
appellant  or  ryot  is  the  plaintiff,  he  has  no 
right  to  raise  any  objection  to  the  legality  of 
the  nt>tice,  which  he  can  do  only  when  he  is 
a  defendant  in  a  suit  brought  again  ^^t  him  for 
arrears  of  rent  at  enhanced  rates.     This  con- 
tention is  equally  untenable  with  the  preced- 
ing.    Section   14  of  the  Ad  distinctly  lays 
down    that   any    under-tenant    or    ryot    on 
whom  the  notice  described  in  the  preceding 
Section   has  been   served  is  at  liberty  '*  to 


contest  his  liability  to  pay  the  enhanced  rtni 
demanded  of  him^  either  by  complaint  of  ex- 
cessive demand  of  rent,  or  in  ansiver  to  a 
suit  preferred  against  him  for  recovery  of 
arrears  of  that  enhanced  rent.'*  If,  there* 
fore,  according  to  the  provisions  of  Sectioa 
13,  he  is  ^'' not  liable''  to  pay  any  enhanced 
rent,  unless  he  has  been  served  with  a  notice 
as  described  therein,  and  the  Legislatare 
allows  him  the  alternative  of  instituting  an 
action  of  excessive  demand  of  rent,  or  to 
defend  an  action  brought  against  him  for 
arrears  at  enhanced  rates,  we  do  not  see  any 
reason  why  he  should  be  competent  to  object 
to  the  legality  of  the  notice  in  the  one  case, 
and  not  in  the  other,  the  object  in  both  cases 
being  one  and  the  same,  i.  e.,  *'to  contest  his 
liability  to  pay  the  enhanced  rent  demanded 
of  him."  Without  going,  therefore,  into  the 
other  points  raised  before  us  in  this  appeal, 
we  decree  it  with  costs  bearing  interest  at 
the  rate  of  12  per  cent,  per  annum. 


The  31st  July  1867. 

Present  : 

rhe  Honble  F.  B.  Kemp  and  F.  A.  Glover, 

fudges. 

Appellate  Court— Procedure. 

Case  No.  598  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  fudge  of  Sylhet,  dated  the  2^h 
December  i866^  affirming  a  decision  passed 
by  the  Moonsiff  of  Lushkerpore^  dated 
the  22nd  March  1S66. 

Shumbhoonath  Chowdhry  and  another 
(Defendants),  Appellants, 

versus 

Prokash  ChunderDutt  and  others  (Plaintiffs), 

Respondents. 

Baboos  Greesh  Chunder  Ghose  and  Mohinee 
Mohun  Roy  for  Appellants. 

Baboo  Debendro  Narain  Bose  for 
Respondents. 

An  Appellate  Court  should  take  notice  of  all  the 
specific  oDJections  argfued,  before  i^,  and  not  content  it- 
self with  recording  a  general  assent  «to  a  first  Court's 
finding. 
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Giatfer,  J. — Plaintiffs  in  this  case  sued  I 
to  recover  possession  of  certain  lands  partly 
by  inheritance,  and  partly  by  purchase. 
Tbey  alleged  themselves  to  have  been  in 
joint  possession  of  the  land  till  the  year 
1264,  when  they  were  ousted  by  the  defend- 
ant. 

The  defence  was  hostile  possession  since 
the  year  1235  after  partition,  and  a  plea  of 
limitation. 

The  Moonsiff  considered  that  the  plaint- 
iffs had  been  in  possession  some  time  be- 
fore 1264,  and  that  they  were,  therefore,  in 
time ;  on  the  merits,  he  found  for  the  plaintiffs. 

The  Judge,  on  appeal,  confirmed  this 
decision,  remarking  that  the  evidence  was 
meagre  and  unsatisfactory  on  both  sides ; 
bat  that,  as  the  Moonsiff  considered  the 
plaintiff's  witnesses  respectable,  he  gave  pre- 
ponderating weight  to  their  testimony,  and 
dismissed  the  appeal. 

It  is  contended  before  us  that  the  Judge 
was  bound  to  have  decided  the  issue  of 
limitation  pleaded  by  the  defendants. 

We  think  that,  this  objection  must  be 
allowed.  No  doubt,  the  Judge  does  say  at 
the  end  of  his  decision  that,'  after  full  consi- 
deration of  the  evidence,  he  agrees  with  the 
Moonsiff,  but  he  has  not  mentioned  the  fact 
that  limitation  was  pleaded  anywhere  in 
the  body  of  his  judgment,  although  he  admits 
that  it  was  one  of  the  points  raised  before 
him  in  appeal,  and  has  not  attempted  to  meet 
any  one  of  the  defendant's  objections  on  this 
head. 

We  think  that  in  a  case  of  this  sort,  where 
the  parties  seeking  relief  have  been  admitted- 
ly out  of  possession  for  eight  years,  the  Judge 
was  bound  to  give  his  reasons  for  believing 
them  to  be  in  time,  at  all  events  to  state  that 
he  had  considered  the  arguments  on  the  point, 
and  bad  rejected  them.  In  the  present  case, 
it  is  impossible  for  any  one  to  say  whether 
the  Judge  considered  the  question  of  limita- 
tion at  all.  It  is  much  to  be  regretted  that 
this  want  of  clearness  (if  it  be  that  the  Lower 
Appellate  Court  did  decide  the  point)  should 
have  necessitated  further  delay  and  expense ; 
but  on  the  record,  as  it  stands,  we  do  not  feel 
jastified  in  rejecting  the  defendant's  appeal. 

It  will  be  time  enough  to  do  so,  after 
the  Judge  has  certified  his  reasons  for  agree- 
ing with  the  Moonsiff  that  the  plaintiffs  were 
in  possession  till  the  year  1264.  Costs  will 
Mlow  the  resiilt. 


The  31st  July  1867. 

Present : 

The  Hon'bJe  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Reversioner — Childless  Hindoo  Widow. 

Case  No.  494  of  1867. 

Special  Appeal  from  a  decision  passed  hy  the 
Principal  Sudder  Ameen  0/  Bkaugulpore, 
dated  the  3rd  December  1866,  affirming  a 
decision  passed  by  the  Moonsiff  of  Sooruj- 
gurahy  dated  the  jist  May  1866, 

Lalla  Chuttur  Narain  (Plaintiff),  Appellant^ 

versus 

^Mussamut  Wooma  Koonwaree  and  others 
(Defendants),  Respondents, 

Bahoos  Debendro  Narain  Bose^  Kalee  Kishen 

Sein,  and  Mohinee  Mohun  Roy  for 

Appellant. 

Mr,  R.  E,  Twidale  and  Baboo  Nil  Madhub 
Sein  for  Respondents. 

Heid,  following^  a  Full  Bench  case  cited,  that  a 
reversioner  can  maintain  a  suit  during  the  lifetime  of 
a  childless  Hindoo  widow  to  set  aside  a  deed  of  con- 
veyance as  inoperative  on  the  death  of  the  widow  by 
whom  it  was  granted. 

Kemp,  y, — This  was  a  declarator}'  suit 
instituted  by  a  reversioner  under  the  provi- 
sions of  Section  15,  Act  VIII.  of  1859. 

Tae  object  of  the  suit  is  to  have  a  deed 
of  conveyance  by  a  childless  Hindoo  widow 
declared  not  to  be  binding  beyond  her  life, 
inasmuch  as  it  was  executed  for  causes  not 
amounting  to  a  legal  necessity  under  the 
Hindoo  Law. 

The  Principal  Sudder  Ameen  of  Bh|u- 
gulpore  observes  that,  as  the  plaintiQ  is  a 
reversioner,  he  has  no  right  to  claim  till  the 
widow  dies,  as  the  result  is  unknown,  whether 
the  plaintiff  will  survive  the  widow  or  not. 

He  then  very  unnecessarily  adds  that, 
though  he  refrains,  as  he  terms  it,  from  go- 
ing further  into  the  case,  he  is  quite  opposed 
to  the  Moonsiff 's  finding  regarding  other 
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points,  as  that  finding;  was  inconsistent  with 
the  real  facts  of  the  ca^e. 

The  current  of  decisions  of  this  Court  of 
late,  commencing  from  that  of  the  Full 
Bench  dated  the  7th  April  1864,  published 
in  the  Special  Number  of  the  Weekly  Re- 
porter, pages  165 — 167,  has  been  to  allow 
such  suits. 

It  is  clear  that,  if  a  reversionary  heir  had 
in  all  cases  to  wait  until  the  death  of  the  life- 
tenant  before  he  could  bring  his  declaratory 
suit,  much  of  the  evidence  which  would  sup- 
port his  claim  would  be  lost  to  him  by  the 
mere  efflux  of  time,  to  say  nothing  of  the 
possibility  of  the  life-tenant  committing  such 
acts  of  waste  as  to  endanger  or  perhaps  to 
destroy  the  corpus  of  the  property. 

It  has,  therefore,  been  very  properly  held 
by  the  Full  Bench  in  their  decision  quoted 
above  that  a  reversionary  heir,  even  during 
the  lifetime  of  the  widow,  may  sue  to  have 
it  declared  that  a  conveyance  made  by  her 
was  executed  for  causes  not  allowable,  and, 
therefore,  not  binding  beyond  the  widow's 
life. 

By  the  same  decision  it  is  also  ruled  that 
a  reversionary  heir,  during  the  lifetime  of 
the  widow,  has  his  remedy  to  prevent  waste 
on  the  part  of  the  widow  or  other  life-tenant, 
and  that  the  Court  will  interfere  if  he  can 
make  out  a  sufficient  cause  for  such  inter- 
ference. 

The  case  must  go  back  for  trial.  We 
observe  for  the  guidance  of  the  Principal 
Sudder  Ameen  that  he  was  quite  wrong  in 
expressing  any  opinion  on  the  merits  of  the 
case,  when  he  was  of  opinion  that  the  suit 
could  not  be  maintained. 


The  31st  July  1867. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and 

C.  P.  Hobhouse,  Judges, 

Limitation— -Execution  of  decree  for  possession 
and  wassilat— Taking:  money  out  of  Court— 
Keeping:  decree  in  force — Section  ao,  Act  XIV., 

x8S9. 

Case  No.  74  of  1867. 

Miscellaneous  Appeal  from  an  order  passed 
by  lli^  y^^g^  9f  Backergunge,  dated  the 


rytk  December  1S66,  reversing  an  order 
passed  by  the  Principal  Sudder  Ameen  of 
that  District,  dated  the  12th  May  1866. 

Jogesh  Prokash  Gangolly  (Judgment-debtor), 

Appellant, 

versus 

Kalee  Coomar  Roy  and  others  (Decree- 
holders),  Respondents, 

Mr,  R.  7*.  Allan  and  Baboo  Tarucknath 
Dutt  for  Appellant. 

Bdboos  Romesh  Chunder  Milter  and  Sree* 
nath  Doss  for  Respondents. 

Execution  of  a  decree  in  reBpect  of  possession  of  land 
keeps  the  decree  in  force,  and  saves  the  subsequent 
application  to  execute  it  in  respect  of  wassilat. 

The  taking  out,  by  a  decree*hoIder,  of  money  depo« 
sited  in  Court  by  his  judgment-debtor  is  an  effectual 
proceeding  under  Section  20,  Act  XIV.,  1S59,  to  keep 
the  decree  in  forc6. 

Jackson,  y. — There  are  two  questions 
raised  in  this  appeal,  first,  whether  the  ap- 
plication made  on  the  5th  January  1863,  to 
execute  the  decree  in  respect  of  wassilat,  is 
not  barred  by  reason  of  the  decree-holder 
having  taken  no  previous  steps  to  execute 
this  decree  in  that  particular! 

The  decree  was  one  for  possession  of  land 
with  wassilat  and  costs.  The  decree  was 
passed  on  the  3rd  February  1857  ;  posses- 
sion of  the  land  was  taken  in  December  of 
that  year,  and  the  costs  were  paid  direct  to 
the  decree-holder,  and  certified  to  the  Court 
by  the  decree-holder's  petition,  and  this  is 
further  borne  out  by  the  return  of  the  Nazir 
which  states  the  same  thing. 

We  have  already  decided  in  another  case, 
where  a  similar  objection  was  raised,  that 
execution  of  a  decree  in  respect  of  possession 
of  land  is  a  proceeding  to  keep  the  decree 
in  force,  and  saves  the  subsequent  applica- 
tions in  respect  of  wassilat.  This  objeclioD, 
therefore,  1  think,  must  be  overruled. 

A  second  objection  is,  however,  that  the 
proceeding  of  the  7th  January  i860,  al- 
though within  three  years  next  preceding 
the  application  of  5th  January  1863,  is  not 
an  effectual  proceeding,  and  we  are  referced 
to  a  decision  of  this  Court,  which  is  reported 
at  page  49  of  VI,  Weekly  Reporter.  The 
learned  Judges  say:  **The  money  that  was 
"  paid  to  the  decree-holder  in  June  1862 
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^'was  a  sum  in  deposit,  the  proceeds  of  a 
"previous  sale  in  execution  of  this  decree. 
"The  act  of  taking  out  this  money,  which 
"  really  belonged  to  the  decree-holder,  can- 
"not,  we  think,  be  considered  a  proceeding 
"sach  as  is  contemplated  in  Section  20, 
*^ActXIV.  of  1859." 

The  facts  of  that  case  are  not  fully  stated, 
but  I  should  be  led  to  suppose  that  the 
money  so  taken  out  was  the  proceeds  of  a 
sde  which  had  taken  place  at  some  time 
previous,  perhaps  a  considerable  time  previ- 
oos.  That  money,  which  had  been  lying  in 
Court  at  the  disposal  of  the  decree-holder 
vhen  he  chose  to  claim  it,  might  have  been 
taken  probably  long  before,  and  the  fact  of 
his  applying  and  taking  it  away  at  any 
period  would  not  constitute  such  a  proceed- 
ing as  Section  20  requires.  In  ^this  case  the 
bets  are  quite  different.  It  appears  that,  on 
the  3rd  January  i860,  the  decree-holder 
applied  for  issue  of  notice  of  sale  of  the 
judgment-debtor's  goods  in  order  to  the 
levying  of  costs.  The  judgment-debtor,  to 
prevent  the  sale  of  his  property,  paid  in  the 
money  which  was  taken  out  on  the  7th 
January.  The  Judge's  decision  does  not 
clearly  show  when  the  money  was  paid  in, 
and  Mr.  Allan  has  asked  that  we  should 
itmand  it  in  order  to  a  finding  upon  that 
point.  But  the  proceedings  show  so  clearly 
that  the  money  was  really  paid  on  the  same 
day  on  which  the  decree-holder  acknowledg- 
ed the  receipt  that  it  is  quite  unnecessary 
to  remand  the  case  in  order  to  a  fur- 
ther finding  upon  this  point  by  the  Judge 

V-l- 

ncww, 

I  think,  therefore,  that  the  decree-holder 
is  fairiy  in  time,  and  that  he  oug^t  to  be 
iOowed  to  execute  the  decree. 

The  special  appeal  will  be  dismissed  with 

C0St9. 

ffo6housf,  Jp — 1  concur. 


The  31st  July  1867. 

Pre'^ent  •' 

The  Hon'ble  L.  S.  Jackson  and  C.  P. 
Hobhouse,  Judges. 

Staying  execution  of  decree — Failure  to  give 
security— Jurisdiction— Section  4,  Regulation 
XVL,  1797. 

Case  No.  309  of  1867. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Principal  Sudder  Ameen  of  BhauguU 
pore,  dated  the  i6th  March  i86y, 

Debee  Pershad  (Purchaser  of  decree). 

Appellant, 

versus 

Umurthnath  Chowdhry  and  another  (Judg- 
ment-debtors), Respondents, 

Baboo  Luckhee  Churn  Bose  for  Appellant. 

Mr,  R,  E,  Twidale  for  Respondents. 

When  an  appellant  to  the  Privy  Council  applies  to 
the  High  Court  to  stay  execution  of  the  decree  (Hi 
giving  security,  and  action  is  taken  by  the  Court  on 
such  application,  a  Principal  Sudder  Ameen  has  no 
authority,  without  the  direction  of  the  High  Court,  to 
make  an  order  on  an  application  to  execute  the  decree, 
though  the  judgment-debtor  should  have  failed  to  give 
security. 


Decree-holder  may  be  entitled,  under  Section  4,  Re< 
„  ilation  XVI.  of  1797,  to  have  f "     " 
on  application  to  the  High  Court. 


Jackson,  y, — I  THINK  this  appeal  cannot 
be  sustained. 

Goureenath  obtained  a  decree  against 
Umurthnath.  Umurthnath  has  appealed  to 
Her  Majesty  in  Council,  and  made  applica- 
tion to  this  Court  in  1865  to  stay  execution 
of  the  decree  on  giving  security.  The  Court 
ordered  a  rule  to  be  served  on  the  opposite 
party  to  show  cause,  but  he  never  appeared* 
In  the  meantime,  it  appears  that  the  rights 
of  Goureenath  have  been  sold  in  execution 
of  another  decree,  and  purchased  by«  the 
appellant.  The  appellant  has  now  applied 
to  the  Principal  Sudder  Ameen  to  execute 
the  decree,  but  the  Principal  Sudder  Ameen 
has  refused  to  do  so.  He  now  appeals  (o 
this  Court,  contending  that,  as  the  judgment* 
debtor  has  failed  to  give  security,  he  is  enti« 
lied  to  have  his  decree  executed.    He  may 


t*jb 


Civil 


THB  WEKKLY  REPORTBR, 


Rulings,  [Vol.  Vm. 


be  so  entitled  on  application  to  this  Court 
under  Section  4,  Regylaticn  XVI.  of  1797, 
but  the  Principal  Sudder  Ameen  had  no 
authority  10  make  any  order  without  the 
direction  of  this  Court.  Therefore,  the  appeal 
must  be  dismissed  with  costs. 

Hobhousey  J, — I  concur. 


The  31st  July  1867. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and  C.  P.  Hob- 
house,  Judges, 

Devise  of  property^Liability  of  heirs  taking; 
possession  under  decree  of  Court — Attach- 
ment for  testator's  debts. 

Case  No.  277  of  1867. 

Miscellaneous  Appeal  from  an  order  passed 
by  Mr.  H,  S,  Jhompson,  Principal  Sud- 
der Ameen  0/  Backer  gunge,  dated  the  3rd 
May  i86j. 

Petum  Koeree  alias  Moniah  Bibee  (Decree- 
holder),  Appellant, 

versus 

Joy  Kishen  Doss  Baboo.  (Judgment-debtor), 

Respondent, 

Baboos    Chunder  Madhub    Ghose  and 
Doorga  Bass  Dutt  for  Appellant. 

Baboo  Mohinee  Mohun  Roy  for  Respondent. 

Where  a  testator  devises  his  property  amon^  his 
heirs  and  kinsfolk  to  be  kept  under  management  in 
order  to  the  payment  of  his  debts,  and  a  decree  of 
Court  enables  the  parties  to  take  possession  of  their 
several  estates,  they  will  have  to  answer  any  suit  of 
creditors  according  to  their  liability;  but  a  Civil  Court 
is  not  competent,  without  such  suit  beine  brought,  to 
maintain  attachment  on  the  payment  of  these  deots. 

Jackson,  J. — The  order  of  the  Principal 
Stldder  Ameen  in  this  case  appears  to  me 
to  be  wholly  wrong. 

The  testator,  no  doubt,  made  a  devise  of 
his  property  to  go  among  his  several  heirs 
and  kinsfolk,  and  in  the  meantime  to  be 
kept  imder  the  management  of  one  Motee 
Chand,  in  order  to  the  gradual  payment  of 
his  debts.    By  the  order,  first,  of  the  Lower 


Court,  and  after  the  decree  of  this  Court 
modifying  that  decision,  the  several  parties 
entitled  to  take  the  estates  have  been  enabled 
to  take  possession  of  them.  Petum  Koeree, 
being  declared  by  this  Court  entitled  to 
certain  churs  and  to  the  dwelling-house, 
Motee  Chand,  who  was  appointed  to  the 
management  of  the  estate,  has  been  removed, 
and  the  parties  are  each  entitled  to  take 
their  several  shares,  and  they  will,  of  course, 
have  to  answer  any  suit  of  creditors  accord- 
ing to  their  liability  respectively  to  pay  the 
debts  still  owing  from  the  testator's  assets. 

But,  as  the  creditors  to  whom  these  debts 
are  owing  are  not  before  the  Principal 
Sudder  Ameen  in  this  case,  he  is  not  com- 
petent to  maintain  the  attachment  on  the  pay- 
ment of  these  debts.  When  any  parties  bring 
their  suits  against  the  heirs  and  representa- 
tives of  the  deceased  testator,  it  will  be  time 
for  him  to  act  as  circumstances  require,  and 
the  law  may  allow. 

The  order  of  the  Principal  Sudder  Ameen 
will  be  reversed  with  costs. 

Hobhouse,  J, — I  concur. 


The  I  St  August  1867. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  C.  P.  Hob- 
house,  Judges, 

Insufficient  evidence  of  decree  beings  kept  alire 
— Reversal  of  order  of  execution — Section  4, 
Act  H.,  X855 — Entries  in  Nazir's  book. 

Case  No.  134  of  1867. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Beerbhoom,  dated  the  S^^ 
December  1S66,  reversing  an  order  passed 
by  the  Moonsiff^  of  that  District,  dated  the 
ifth  April  1 866, 

Nilkunt  Chuckerbutty  (Decree-holder), 

Appellant, 

versus 

Shco  Narain  Koonwar  and  others 
(Judgment-debtors),  Respondents, 
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Baboo  Kishen  Succa  Mookerjee 
for  Appellant. 

No  one  for  Respondents. 

When  a  Lower  Court,  on  insufficient  evidence  of  a 
decree  having  been  kept  in  force,  orders  execution,  the 
Appellate  Court  shoula  not  summarily  reverse  the  order, 
hut  AJioald  rennit  the  case  that  the  decree^holder  may 
pfe  farther  ppoof  of  the  fact. 

Under  Section  4,  Adt  11.,  1855,  a  Court  is  entitled  to 
^  to  entries  made  by  its  own  officer,  the  Nazir,  and 
find  thereon  that  a  warrant  had  been  issued  in  accord- 
aace  with  an  application  admitted  to  have  been  made. 

Jackxon,  J, — It  appears  to  me  that  the 
Judge's  extremely  summary  decision  in  this 
case  is  wrong. 

The  decree  bore  date  the  28th  August 
1862.    It  appears  that  the  first  petition  to 
execute  this  decree  was  filed  on  the  20th 
January  1863.     The  Moonsiff,  looking  into 
the  book  kept  by  the  Narir  of  his  Court, 
foimd  entries  in  that  book,  which  showed  that, 
pursuant  to  the  application  above  mentioned, 
a  warrant  for  the  arrest  of  the  judgment- 
debtor  was  issued  on  the  29th  January  1863, 
and  it  was  stated  that,  in  consequence  of  the 
judgment-debtor  absconding,  he  could  not  be 
anested.     A  second   application,   that   im- 
mediately before  the  Court,  was  made  on  the 
17th  January  1866.  The  Moonsiff,  considering 
that,  under  these  circumstances,  effectual  pro- 
ceedings had  been  taken  to  keep  the  decree 
in  force  within   three  years   next  before  the 
application,  ordered  the  decree  to  be  executed. 
The  Judge's  decision  is  in  these  words  : 
"Peadah's  books  are  no  evidence,  and  this 
"the  Moonsiff  ought  to  know.     The  order  of 
"  the  Lower  Court  is  reversed."     If  it  were 
trae  that  the  peadah's  books  were  no  evi- 
dence, and  that  the  Moonsiff  had  improperly 
albwed  the  decree  to  be  executed  merely  on 
reference  to  these  peadah's  books,  the  Judge, 
^rving  that  the  decree-holder  had  pro- 
bably been  misled  by  the  mistake  of  the  Court 
below,  oi^ht  to  have  remitted  the  case,  in 
order  that  the  decree-holder  might  give  fur- 
ther proof  of  the  fact  stated  in  these  books, 
and  ought  not  to  have  summarily  barred  the 
plaintiff  from  all  remedy  upon  his  decree. 

But  the  Judge  appears  to  have  forgotten 
the  terms  of  Section  4,  Aft  II.  of  1855,  which 
Pmvides  that  "every  Court  shall  take  judicial 
J^oiicc  of  its  own  members  and  officers  re- 
Vciively,  and  of  their  deputies  and  subordi- 
nate officers  or  assistants."  It  seems  to  me 
q^  clear  that  the  Court  was  entitled  to 
w  into  the  books  kept  under  the  order  of 
tbc  Court  by  its  own  officer,  the  Nazir,  and 
torefer  to  any  entries  made  in  such  book  ; 
■w  that,  wher^  an  application  had  been  ad- 
wuedly  made  by  the  decrcc-holdcr  on  the 
Vol.  Vlll. 


20th  of  January  1863,  the  Moonsiff  was  quite 
warranted  in  finding  upon  the  entry  in  his 
Nazir's  book  that  the  warrant  had  been  issued 
in  accordance  with  that  petiticfki.  I  think, 
therefore,  that  the  decision  of  the  Judge  is 
I  erroneous,  that  the  Moonsiff  was  right,  and 
that  his  order  should  be  restored,  that  of  the 
Judge  being  set  aside. 

The  petitioner  will  be  allowed  to  execute 
his  decree  with  costs. 

Hobhouse,  J,  —  I  concur. 


^ 


The  I  St  August  1867. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  C.  P. 
Hobhouse,  Judges. 

Section  15,  Act  XXI 11.,  x86i— Application  for 
execution— Correctioo  of  decree. 

Case  No.  287  of  1867. 

Miscellaneous  Appeal  from  an  order  passed 
by   the   Judge  of  Jessore,   dated  the  8th 

•  March  F86y,  affirming  an  order  passed  by 
the  Principal  Sudder  Ameen  of  that  Dis\ 
tricty  dated  the  2jth  March  1866. 

Bisheshur  Roy  Chowdhry  and  others 
(Judgment-debtors),  Appellants, 

versus 

Bisheshur  Bose  (Decree-holder),  Respondent, 

Baboo  Bungs hee  Dhur  Sein  for 
Appellants. 

Baboo  Hem  Chunder  Banerjee  for 
Respondent. 

Under  Section  15,  Act  XXI 11.,  186 1,  if  aa  application 
for  execution  corresponds  with  the  terms  of  a  decree, 
it  should  be  admitted.  If  the  decree  needs  correction, 
the  Court  executing  cannot  correct  it ;  but  it  is  for  de- 
fendant to  apply  to  the  Court  which  made  the  decree. 

Jackson,  J, — This  is  a  very  clear  case. 

The  Lower  Court  (the  Court  of  the  Princi- 
pal Sudder  Ameen),  having  to  execute  the 
decree  of  the  High  Court  made  on  appeal, 
had  no  choice  but  to  ad  in  exact  conformity 
with  the  terms  of  the  decree.  Section  15, 
Aft  XXIII.  of  1 86 1,  provides  that,  an  applica- 
tion being  made  for  execution  of  a  decrte, 
the  Court,  if  it  be  shown  that  the  particulars 
given  do  not  correspond  with  the  original 
decree,  may  return  the  application  or  cause 
it  to  be  amended,  otherwise  the  application 
should  be  admitted.  The  particulars  refer 
among  other  things  (Section  212)  to  the 
amount  of  debt  or  damages  due  upon  it  or 
other  relief  granted  by   the  decree.    TJie 
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Qourt  is  not  r^q^jired  to  look,  4n4  P^nnot  look, 
9X  t^e  pmat  9f  at  tjiie  pTqcee4ing§  in  ^ 
suit  previous  to  clf^pi^  with  91  view  to  cor^eg- 
tion  of  th^4ecfeef  It  w^  obviously  the 
business  of  the  deiEendant  to  apply  tq  the 
Court  which  qia4e  tl^^  decree  for  the  cprrecr 
tion  of  \i,  if  niecessary.  ^s  h^  b^  chosen 
not  to  do  that  but  to  come  to  this  Cpuit  qb 
anf^l  ^P^9j«  I  ^b^H  wc  have  np^hlpg  (0  do 
out  to  dismiss  the  special  appeal  with  cqsts. 

Hobhouse,  J. — I  cxmcuf . 


The  ist  August  1867. 

The  Hon'ble  L.  S.  Jackson  and  C.  P. 
H^house^  yuiiges. 

Chang^e  of  re^ffio^— Incap^^  for  manag:e- 
ment— Mana^r'a  neg^fect  brduty— Appoint- 
OMBt  of-otiiernaaftffers~Vedant»tft-*TPer£ols^ 
niiwft  of  cfiemonii^-rGmfdiani^ip  ol  Miaor 

MiueHmneous  Appeals  from  an  order  passed 
by  the  y^dge'  of  Backergunge^  dated  the 
26jH^  February  r^j. 

Case  No.  281  of  1867. 

Anund  Coomar  Gangolly,  Appellant^ 

versus 

Rakhal  Chunder  Roy  aodottiers,  Respondents, 

Bafioos  RoMfsh  Ch^ndeK  M'fUr  ^nd 
Nti  Monee  Sei^  for  Appellant. 

Babpo^  Onookool  Chunder  Mookerjei  and 
Kalee  Mohun  Soss  for  Respondents. 

Case  No.  283  of  1867. 

Surosuttee  Debee,  Appellant, 

versus 

R^kbal  Chunder  Roy  a^d  others,  Respondents. 

Saioos  Romesh    Chunder  Mitter  and 
Nil  Monee  San  for  Appellant. 

^ftioos  Onoohol  Phunder  Maokerjee  and 
KaUe  Mohun  Doss  ipx  Respondents. 

A  will  that  provide  for  an  heir  becoming  disinberit- 
•d  on  changini^  his  reli^on  does  not  apply  to  the  case 
of  a  UMoo  becoming  a  Vedantist,  nor  does  that  form 
of  Hinclpoisin  incapaciti^t^  him  from  ban^r  ^  m^aager. 

Whofe  a  case  is  started,  showing  that  elder  sons  ^e 
neglecbn^  their  duty  as  managers  of  an  estate  to  the 
material  mjury  of  a  minor  son,  the  Judge  is  bound  to 
tiulttute  tnqtury. 


Where  ps^rticuUr  per^ps  have  beea  appointed  by 
will  to  be  managers^  and  any  qf  them  become  incapable 
of  acting  or  refuse  to  a<5l,  it  does  not  follow  that  others 
should  be  brought  in  their  ^ad. 

Where  managers,  by  becoming  Vedantists,  are  inca- 
pable themselves  of  performing  ceremonies  contempbt- 
^  in  the  willi  they  may  make  over  to  s^ny  persoq  cob- 
c^rned  the  requisite  expenses  for  suc^  ceremonipk. 

Whece  a  testator  makes  due  provision  for  the  guard- 
ianship of  his  minor  son,  AA  XL.  of  1 85  H  does  not  con* 
template  the  interference  of  the  Court  in  its  summary 
jurisdiction. 

facksoM,  J, — This  was  an  application  to 
the  Civil  Court  under  Section  21,  ^ct  XL.  of 
185^8,  to  recall  a  certi^cate  granted  under  the 
Act,  and  to  remove  Rakhal  Chunder  Roy  and 
Beharee  Ls^ll  Roy  from  being  managers  on 
behalf  of  their  minor  brother  Pearee  Lai{ 
Roy.  Thes^  three  were  th?  sons  of  one  Raj 
Chunder  Rqy,  who  was  formerly  a  vakeei 
of  the  Civil  Cou^t  of  Backergunge,  and  who 
died  after  making  a  will  dated  14th  Bysack 
1268,  and  a  codicil  thereto  dated  the  26th 
Jeyt  1269.  By  the  will  he  appointed  his 
wife,  together  with  a  confidential  servant  of 
the  family,  and  associated  with  them,  on 
their  coming  of  age,  the  two  elder  son%  to  be 
guardians  of  the  third  son,  and  managers  of 
the  property  during  that  third  son's  nunorlty. 
The  will  was  of  great  length,  and  laid 
down  varied  directions  for  the  management 
of  the  property.  Th^  widow  and  the  servant 
above  mentioned  renounced  their  functions 
as  managers,  and  the  n^anagership  conse- 
quently remained  in  the  hands  of  Rakhal 
Chunder  s^nd  his  brother.  They  also  became 
and  acted  as  guardians  of  the  minor  nnder 
the  appointment  made  in  th^  will.  The  pre- 
sent supplication  was  made  by  Anund  Cqouiar 
Gangolly,  who  i^  said  to  be  the  son-in-law  of 
a  brother  of  the  testator.  He  seeks  to  have 
the  brothers  removed  from  the  office  of  mana- 
gers upon  various  grounds  set  forth  in  bis 
petition.  The  mother  has  also  made  a 
separate  application  to  have  the  brothers 
removed  from  the  office  of  guardian,  and  to 
be  appointed  herself  guardian  in  their  place. 
Out  of  the  several  grounds  stated  in  the 
application  for  removing  the  respondents. 
Baboo  Romesh  Chunder  Mitter,  who  appears 
for  the  appellant,  has  selected  four. 

The  first  of  these  is  that  the  respondents, 
by  reason  of  having  renounced  the  orthodox 
Hindoo  religion,  ate  incapable  of  remaining 
managers  of  the  property. 

The  second  is  that  they  ought  to  be  dt^ 
placed  by  reason  of  their  having  violaiMl 
the  injunction  of  the  testator  that,  after  certMa 
necessary  expenses,  the  profits  were  to  be 
placed  in  deposit  until  tb^yonngest 
arrived  of  age. 
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The  Mrd  is  that,  whereas  the  testator 
imehded  to  have  four  gtiirdians  of  hU  minor 
ion,  the  two  brothet^  ought  not  to  tm  left 
alone  to  carry  out  that  office. 

ktA,  fourthly,  that,  whereas  thfe  will  pro- 
vides for  the  maintenance  of  certain  worship 
and  ceremonies,  the  elder  sons,  having  given 
op  orthodox  Hindooism,  are  incapable  of 
performing  those  ceremonies,  and  have,  in 
feict,  neglected  to  perform  theni,  whereby  the 
spintdal  welfare  of  the  minor  son  is  pi'e- 
jndibed. 

As  to  the  first  of  these  grounds,  it  appears 
to  me  that  there  is  no  foundation  fot-  it 
whoever.  The  will  has  not  provided  that 
th«  renunciation  of  religion,  as  far  as  the 
respondents  can  be  charged  with  it,  sheokl 
caase  iheir  removal  from  the  office  of  matiag- 
cn.  It  is  Slated,  indeed,  that  the  23rd 
paragraph  of  this  will  provides  that  ahy  one 
of  the  family  who  changes  his  religion  should 
be  disinherited.  But  it  does  not  appear  that 
the  elder  brothers,  by  reason  t^  their  having 
become  Vedantists,  have  been  disinherited 
or  divested  of  their  inheritance  in  any  way ; 
and  certainly  it  does  not  appear  that,  by 
reason  of  their  having  adopted  that  form  of 
Hindooism,  they  dfe  incapable  of  being 
managers. 

The  second  is  doubtless  a  point  on  which 
material  injury  to  the  minor  son  might  arise; 
aid  if  the  petitioners  had  ih  any  Way  carted 
a  case  showing  that  the  managers  were 
neglecting  their  duty  in  this  respect,  I  think 
it  would  have  been  the  duty  of  the  Judge 
to  institiite  sume  enquiry  into  the  matter, 
because  manifestly,  if  the  intention  of  the 
tesutor  was  that  the  t)i'ofit  of  all  these  shares 
should  accumulate  until  the  coming  of  age 
of  the  minor  son,  then  it  might  very  possi- 
bly happen  that,  on  the  two  eld^r  brothers 
dying  before  this  minor  \aA  come  of  age,  the 
minor  would  be  entitled  to  succeed  to  the 
whole  accumulations;  and,  therefore,  if  the 
^te  were»  contrary  to  the  intention  of  the 
will,  dissipated  before  he  came  of  age,  he 
would  be  seriously  injured.  But  we  have 
not  been  shown  any  foundation  for  the 
charge.  It  has  been  prominently  stated  in 
the  petition  that  the  brothers  have  driven 
about  the  public  road  in  open  carriages,  and 
(tut  expensive  dresses  have  been  purchased 
Sat  the  ladies  of  their  family.  But,  in  the 
absence  of  any  information  as  to  the  cifcutn- 
Hancea  of  this  family,  it  is  impossible,  I 
think,  for  ua  to  say  that,  driving  in  a  oarriage 
for  the  purpose  of  taking  exercise,  or  wear- 
ing a  particular  description  of  dtesses,  is 


extravagant  or  aUyihlUg  tjldr6  than  a  fair 
and  proper  expenditure  for  persons  of  their 
position. 

As  to  the  third  groytn^i  it  appears  to  me 
altogether  untenable.  1*he  testator,  no  doubt, 
at>poibted  his  wife  and  setvaiit,  and  suHst- 
quently  the  Iwb  clde^  stjhs,  aS  th^y  became 
of  age,  were  to  be  associated  in  the  ma^riage^ 
ftient.  There  is  nothihg  lo  indicate  that,  if 
any  two  or  ai^  one  of  the  fotir  pereous 
appointed  had  be6n  incapable  of  atting>  or 
refused  to  act,  other  persons  Were  te  be 
brought  in  their  stead.  In  this  case  the  two 
persons  named  have  renounced  their  func- 
tions. 

The  Court  is^  therefore,  ineotapetent,  I 
think,  either  to  restore  them,  or  to  appoint  any 
additional  person,  to  act  with  the  managers 
who  ar^  left. 

Upon  S!ht  fourth  point,  no  doubty  the  two 
brother^  who  had  become  Vedantists  are 
incapablei  thferaafelves  of  performing  iMi  cere- 
monies which  the  will  cdntetnplated  ;  but  it 
is  stated,  and  it  is  not  here  disputed,  that  the 
brother's  have  offered  and  are  willing  to 
make  over  either  to  the  mother  or  to  the  ap« 
plicants  In  this  case,  or  to  any  other  i}efs6<i 
who  is  concerned,  the  requisite  funds  to  pay 
the  expenses  of  those  ceremonies.  It  seettis^ 
therefore,  quite  Unnecessary  to  makfe  atty 
order  on  this  point,  and  the  fact  thai  tJiey  are 
themselves  incapacitated  for  performing  the 
eeremonies  is  cefthiiily  no  grourid  fbi*  re- 
moving them  from  the  office  6f  manttger.  Ai 
far  as  these  grounds  gx:^,  therefore,  I  fkll  td  sefe 
any  reason  for  recalling  the  cerifflcatfe. 

Then  as  to  the  irtbnd  appeal,  whlcfa  Is  dti 
the  part  of  the  mother,  who  requires  that  tfci 
brothers  sht)uld  b^  rem^vfed  frofn  the  rfffiW 
0f  guardiUn. 

It  appears  to  me  that  Act  XL.  dt  \%^ 
makes  no  provision,  either  for  the  rebiovai  of 
the  brothers,  or  for  the  re-appointmdnt  bf  fK* 
mother  as  guardian.  The  father  himsiilf  ifi 
his  will  maide  due  provision  for  th6  diiHefll  Ot 
guardian  ;  and,  he  havihg  done  so.  Ad  XL.  Of 
1858  does  not  contemplate  th^t  the  Court  \k 
Its  summary  jurisdiction  should  interfere* 
Section  7  only  allows  an  appoihtment  B^  ^^ 
Court,  "  unless  the  father  should  faaV^  ap- 
pointed a  gw^ian.'' 

I  think,  therefore,  that  both  appealft  AMM 
be  dismissed  with  cbsts. 

Hobhouse^  J.^l  Mucur  entirely. 
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The  I  St  August  1867. 

Pres$nt  : 

The  Hon'blS  W.  S,  Seton-Karr  and  Dwarka- 
nath  Mitter,  Judges, 

.  Jmnma-wasil-lMUd  papers— Section  43,  Act  II. 
of  Z855— Section  4,  Act  X.  of  1859. 

Case  No.  1005  of  1867  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Moorshedabad,  dated  the 
ijfih   March    i86jy    reversing   a   decision 

«  passed  by  the  Deputy  Collector  of  that 
District y  dated  the  jrd  October  1866. 

Ram  Lall  Chuckerbulty  and  another 
(Defendants),  Appellants^ 

versus 

Tara  Soondari  Burmonya  (Plaintiff), 
Respondent, 

*Baboo  Poorno  Chunder  Shome  for  Appellants.. 

Baboo  Issur  Chunder  Chuckerbulty       • 
for  Respondent. 

Jumma^wasil-baki  papers  OMghi  not  to  be  regarded 
as  anvthing  else  than  *'  Dooks  proved  to  have  been  re- 
gularw  kept  in  the  course  of  business,"  and  by  Section 
43,  Adt  II.  of  iS55,they  are  "admissible  as  corroborative, 
but  not  as  independent  proof  of  the  facts  therein  stated." 
They  are^  consequently  insufficient  by  themselves  and 
without  independent  proof  to  rebut  the  presumption 
•which  arises  under  Section  4,  Atft  X.  of  1859,  i"  favor  of 
a  defendant  who  has  been  found  to  hold  lands  at  a 
uniform  payment  of  rent  for  more  than  20  years. 

« 

Seton-Kari  y  J. — In  this  case  the  Judge 
finds  that  the  defendant  had  held  the  lands 
at  an  uniform  rate  of  rent  for  a  period  of 
23  years;  but,  as  a  reason  for  depriving  the 
defendant  of  the  presumption  that  thus  na- 
turally arises  in  his  favor  under  Section  4 
of  Act  X.  of  1859,  the  Judge  lays  stress  on 
certain  jumma-wasil-baki  papers  which,  for 
the  first  time,  were  admitted  in  the  Lower 
Appellate  Court. 

The  Judge  does  not  record  any  distinct 
reason  for  admitting  this  evidence  as  he 
ought  to  have  done.  But  still,  waiving 
this,  and  assuming  that  the  papers  have  been 
regularly  admitted,  the  conclusion  of  the 
Judge  that  they  were  sufficient  to  rebut  the 
presumption  found  in  the  defendants  favor 
is  a  conclusion  not  sound  in  law. 

Jumma-wasil-baki  papers  ought  not  to 
be  regarded  as  anything  else  than  *'  books 
proved  to  have  been  regularly  kept  in  the 
course  of  business,"  and  these  books,  by 
Section  43  of  Act  II.  of  1855,  are  *' admis- 
sible as  corroborative^  but  not  as  independ- 
ent proof  of  the  facts  stated  therein/' 


But  in  this  case  there  is  no  independent 
proof  adduced  by  the  plaintiff  of  that  which 
it  was  incumbent  on  him  to  prove  in  order  to 
rebut  the  presumption  found  in  favor  of  the 
defendant,  and  the  jumma-wasil-baki  pa- 
pers consequently  corroborate  nothing,  nor 
was  the  Judge  legally  justified  in  drawing 
from  them  the  conclusions  which  he  did 
draw. 

In  this  state  of  things,  there  being  no 
legal  evidence  amounting  to  independent 
proof,  which  would  rebut  the  presumption 
found  in  defendant's  favor,  that  presumpdon 
must  now  stand  good  ;  and  in  this  view, 
striking  out  the  evidence  adduced  by  plaint- 
iff as  legally  insufficient  to  sustain  the  deci- 
sion, we  must  decree  the  case  in  defendant's 
favor. 

This  appeal  is  decreed  with  all  costs,  and 
the  decision  of  the  first  Court  is  restored 
with  all  costs. 


The  I  St  August  1867. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Specific  performance— Damages. 

Case  No.  688  of  1867. 

Special  Appeal  from  a  decision  pcused  by  the 
Principal  Sudder  Ameen  of  Bhaugulpere^ 
dated  the  i^th  January  i86fy  affirming  a 
decision  passed  by  the  Moonsiff  of  thai 
District,  dated  the  ijth  May  1866. 

Pureeag  Singh  (Plaintiff),  Appellant, 

versus 

Kheer  Singh  and  another  (Defendants), 

Respondents. 

Baboo  Nil  Madhub  Sein  for  Appellant. 

Baboos  Debendro  Narain  Bose,  Kalee  Kishin 
Sein,  and  Rajender  Nath  Bose  for  Re- 
spondents. 

A  suit  for  specific  performance  to  sell  land  will  bo 
I  He  if  the  plaintiff  neglects  to  enforce  his  rights  for  a 
long  time  (io  this  case  three  years)  after  his  nghts  under 
the  contract  for  sale  accrued,  and  if  he  does  not  act  up 
to  a  condition  precedent  to  the  sale  to  him.  If  he  has 
any  claim  at  all,  it  would  be  for  damages  against  the 
person  breaking  the  contract  for  loss  sustained  by  the 
non-fulfilment  thereof. 

Glover,  J, — This  was  a  suit  for  specific 
performance  of  a  bynanamah  or  contract  to 
sell  a  certain  property  to  th^  plaintiff.  He 
now  complains  that  the  defendant  No.  i  bts 


1867.] 


Civil 


THE  WBSKLY  RIPORTER. 


Rulings, 


381 


sold  the  land  to  defendant  No.  2  in  defiance 
of  his  bynanamah. 

The  first  defendant,  the  vendee,  pleaded 
that  he  was  an  innocent  purchaser  for 
value. 

The  second  defendant,  'the  vendor,  denied 
that  he  had  entered  into  any  contract  to 
sell 

Both  Lower  Courts  dismissed  the  suit. 

Plaintiff  now  urges  specially  that  he 
pleaded  fraud  as  between  the  vendor  and 
vendee,  defendants,  which  was  not  enquired 
into  by  the  Lower  Courts. 

We  see  no  reason  to  interfere  in  this 
case.  It  has  been  found  as  a  fact  by  the 
Judge  that  the  plaintiff  did  nothing  to  en- 
force the  bynanamah  for  three  years  after  the 
date  fixed  for  carrying  out  the  contract,  and 
that  he  took  no  steps  to  refer  the  price  of 
the  land  to  arbitration,  which  was  a  condi- 
tion precedent  to  the  sale  of  the  land  to  him. 
He  also  found  substantially  that  there  was 
no  fraud  on  the  part  of  the  defendant  No.  i, 
br  he  holds  him  to  have  been  an  innocent 
purchaser  for  value  without  notice. 

Taking  this  circumstance  into  considera- 
tion, and  the  fact  of  the  special  appellant's 
own  neglect  to  look  after  his  interests  for 
ao  long  a  period  as  three  years  after  his 
right  had  accrued,  we  think  that  he  has  no 
title  for  a  specific  performance  of  the  con- 
tract made  between  him  and  the  defendant 
No.  2,  or  to  oust  a  person  who  bought  in 
good  faith  in  ignorance  of  any  such  inchoate 
agreement  between  the  two. 

If  he  has  any  claim  at  all  against  the  de- 
fendant No.  2,  it  would  be  for  damages  for 
any  loss  he  may  show  himself  to  have  sus- 
tained from  the  non-fulfilment  of  the  byna- 
namah. He  has  clearly  no  claim  against  de- 
fendant No.  I. 

The  special  appeal  is  dismissed  with 
coats. 


The  I  St  August  1867. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Possession — Declaration  of  title. 

Case  No.  701  of  1867. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  Dacca^  dated 
the  8th  January  i86j,  modifying  a  decision 
passed  by  the  Sudder  Ameen  of  that  District, 
dated  the  3rd  April  1866, 

Gugun  Chunder  Ghose  (Plaintiff),  Appellant, 

versus 

Raj  Chunder  Kur  and  others  (Defendants), 

Respondents, 

Baboo  Chunder  Madhub  Ghose  for 
Appellant. 

Baboo  Hem  Chunder  Banerjee  for 
Respondents. 

A  plaintiff,  who  sues  only  for  declaration  of  title  and 
confirmation  of  possession,  has  no  right  if  he  obtains 
such  declaration  to  turn  the  defendant  who  was  found  to 
be  in  possession  out  of  possession,  but  must  bring  a 
fresh  suit  for  that  purpose  under  Adl  X.  of  1859. 

Glover,  J. — ^This  was  a  suit  for  declara- 
tion of  title  and  confirmation  of  possession 
in  a  shikmee  talook  said  to  have  been 
purchased  by  one  Shib  Chunder  Ghose  at  an 
auction-sale  of  the  Government  Khas  Mehal, 
No.  6396. 

The  mehal  was  originally  sold  by  Govern- 
ment for  arrears  of  revenue  and  bought  in. 
It  was  then  given  in  farm  to  Ram  Narain 
Ghose,  in  whose  hands  it  is  said  to  have 
remained  till  Government  sold  its  rights  to 
the  plaintiff's  vendor. 

Plaintiff  goes  on  to  say  that  the  defendant 
through  his  ryots  instituted  a  suit  before 
the  Magistrate,  and  got  an  order  declaring 
his  possession  as  a  co-sharer  in  the  talook, 
and  that  this  order  has  disturbed  his 
(plaintiff's)  possession,  and  thrown  a^  slur 
upon  his  title. 

The  defendant  claims  to  hold  by.  purchase 
from  one  Jumoona,  a  co-sharer  with  Ram 
Narain  Ghose  in  the  estate. 

Both  Lower  Courts  found  that  the  plaint- 
iff was  the  owner  of  the  land,  and  that  the 
defendant's  alleged  purchase  from.  Jumoona 
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was  not  proved ;  but  the  Principal  Sudder 
Ameen  disagreed  so  {^r  with  the  finding  of 
the  first  Coprt  that,  instead  of  giving  the 
plaintiff  possession,  he  held  that  the  defend- 
ant, who  was  in  possession,  could  not  be 
ousted  without  a  fresh  suit  being  brought  for 
the  purpose. 

In  special  appeal  it  is  urged  that  the 
Principal  Sudder  Ameen,  when  he  found  the 
plaintiff's  title  to  the  land  proved,  and  the 
defendants'  false,  should  have  removed  the 
latter  from  possession,  or  at  all  events  should 
not  have  confirmed  them  in  it.  His  order 
should  have  stopped  at  proof  of  title. 

We  see  no  Reason  to  interfere  in  this 
matter.  The  special  appellant,  who  sued 
only  for  declaration  of  his  title  and  con- 
firmation of  a  possession  which  he  alleged 
himself  already  to  have,  got  all  that  he 
asked  for;  his  title  has  been  declared,  and 
his  possession  as  tsilookdar  confirmed ;  btft, 
as  he  did  not  ask  for  kha$  possession,  or  for 
the  ejection  of  the  defendant,  who  has  been 
found  by  the  Principal  Sudder  Ameen  to  be 
in  actual  possession  of  the  land,  he  cannot 
have  that  relief  afforded  him  in  the  present 
suit.  It  is  urged  in  his  behalf  that,  as  the 
dofendant  denied  his  title,  proof  of  that  title 
is  sufficient  to  show  that  the  defendant  has 
been  all  along  a  trespasser,  and  should  be 
evicted.  But  it  by  no  means  follows,  that 
the  defendant,  albeit  he  is  found  to  have  no 
title  under  his  purchase,  has  not  got  the 
right  to  remain  on  the  land ;  he  may, 
for  anything  to  the  contrary  shown 
en  this  reeord,  have  already  been  in  it 
years'  occupation  of  the  land  paying  rent  to 
the  former  holders  of  the  talook,  and  thus 
not  liable  to  ouster,  except  under  certain 
circumstances. 

The  special  appellant,  if  he  wishes  to 
evict  bim  and  enter  upon  khas  possess^ion  of 
his  property,  must  do  so  in  the  regular  way, 
and  .bring  a  suit  for  the  purpose  under  Ad 
X.  of  1859.  The  present  case  has  establish- 
ed the  relationship  of  landlord  and  tenant 
between  'the  parties,  and  the  suit  to  eject  can 
be  brought  in  the  Revenue  Court. 

This  special  appeal  must  be  dismissed 
with  costs. 


The  dnd  Aognst  1867. 

Present : 

y 

The  Hon'ble  Sir  Barnes  Peacock,  JT/.,  Chief 
Justice,  and  the  Hon'bie  W.  Markby, 
Jtidge, 

Ezectttion  agfainst  the  person  or  property — Wo* 
men  of  Rank — Arrest — Small  Cause  Court—- 
Sections  21,  201,  and  20%  Act  VIII.  of  iSj^-i^ 
Sections  13  and  i<,  Act  XXIII.  of  1861— Sec- 
tion 15,  Act  XI.  of  186s 

Reference  to  the  High  Court  hy  Mr.  y,  S. 
Bell,  Judge  of  the  Courts  of  Small  Camses 
at  Sealdah  and  Howrah.  ' 

J.  Davis  and  Co.,  Detret-holders, 

vetsus 

Mrs.  M.  A.  MiddletODj  Judgmenf-deUih'. 

Exemption  from  drrest  bA  t>rocesS  of  execution  imdef 
Section  21,  Act  VIII.  of  1850,  does  not  extend  to  ail 
women  of  rank,  but  is  limi^  to  Che  women  t^reia 
described,  women,  that  is,  '*  who,  according  to  the  cin^oia 
and  manners  of  the  country,  ought  not  to  be  compelled 
to  appear  iti  public." 

Under  Section  201  and  other.  Sections  dted  of  Att 
VIII.  of  1859,  ^  judcnnent-creditor  has  uncootrolkd 
option  whether  he  wm  pnx:eed  in  the  fir^  insUlfeft 
against  the  person  or  the  property  of  his  ju(^ment- 
debtor,  and  by  Section  15,  Act  AXfll.  (A  lilDi,  the 
Small  Cause  Court  is  bound  to  issue  execution  according 
to  the  nature  of  the  application,  if  made  in  writing  after 
the  passing  of  the  decree  under  Section  207,  Act  VIII. 
of  1859. 

The  Court  ma^.  At  its  discretion,  refuse  executioo 
against  the  person  and  property  at  the  same  time,  or 
against  the  person  when,  under  Section  13,  Act  X^IIU.ctf 
i^6i,or  under  Section  19,  A(^  XI.  of  1865,  application  for 
immediate  execution  is  made  verbally  at  the  time  of 
passing  the  decree. 

Case. — In  execution  of  a  decree  for  moaey, 
the  judgment-creditor  applied  for  a  warrant 
against  the  petson  of  the  jadgment-debtor; 
but,  as  she  was  a  woman  of  rank,  being  a 
Captain's  widow,  the  Court,  with  reference 
to  the  High  Court's  ruling  of  *27ih  February 

•  RokeenySoondery,      ^^^5.   re^^Sed   to    ISSae 

Miscellaneous  Appeal,  process  Of  arrest,  and  left 
Tfide  Sutherland's  Re-  it  to  the  decree-holder 
ports,  Vol.  2,  page  33.  to  proceed  against 
the  property  of  the  debtor.  The  decree- holder 
having  renewed  his  application  for  a  warrant 
against  the  body  of  his  debtor,  and  desired  a 
reference  to  the  High  Court  under  Ad  X.  of 
1867,  I  have  the  honor  to  request  you  will 
be  good  enough  to  obtain  for  me  the  opi- 
nion of  the  High  Court  on  the  following 
points : — 

I.  Whether  all  women  of  rank,  European, 
Eurasian,  or  Native,  are  exempt  from  arrest 
on  procese  of  execution  of  de*cree  ? 
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8.  H.  the  High  Court's  ruling  of  27th 
February  1865  s^>phe8  only  to  Mabomedan 
aod  Hindoo  women,  who,  under  the  provisions 
of  Section  13.  Regulation  IV.  of  1793,  and 
Seciion  ai,  Act  VXII.  of  1859,  are  exempted 
fiom  personal  appearance  in  Court ;  whether 
k  is  discretionary  with  the  Court,  when  the 
tdvency  of  the  debtor  is  out  of  doubt, 
^  direct  the  decree-holder  to  proceed 
first  against  the  property  of  his  judgment- 
debtor? 


•The  Full  Bench 
Rolia^  alluded  to 
does  not  appear  to 
Itttrebeen  made  pub- 
Ec. 


The  ruling  of  27th  February  1865  has 
not  been  fully  reported.  It  runs  thus :  "  It 
has  been  held  by  a  majority  of  a  *Full  Bench 

that  women  of  rank  are 
exempted  from  arrest  in 
execntion  of  decrees.''  In 
the  absence  of  the  con- 
text, the  manifest  import 
of  the  words  used   justifies  the    inference 
that  immunity  from  awest  in  execution  of 
decree  has  been  conceded  to  all  women  of 
nnk,  for  there  is  no  limitation  confirming 
the  privilege  only  to  Hindoo  and  Mabome- 
dan women.    We  all  know  that  a  woman 
in  the  East  is  relegated  to  a  much  lower 
rank  than  sh^  really  holds    in  the   West. 
Indeed,  in  India  and  all  polygamous  countries 
she  is  greatly  degraded.     It  would,  there- 
fore, be  anomalous  to  allow  a  woman  of  a 
k)wer  rank  in  the  social  scale,  by  reason  of 
her  remaining  secluded  from  the  public  gaze, 
to  be  privileged  from  arrest  in  execution  of 
decree,  while  the  European  lady  of  an  un- 
doubted higher  status,  owing  to  her  inter- 
mingling  with  civilized  life,"  has  to  submit  to 
the  indignity  of  being  arrested.     No  invi- 
dious distinction,  I  apprehend,  was  ever  in- 
tended to  be  made  between  females  of  rank 
of  any  nation  and  creed. 


The  judgment  of  ibe  High  Court  was  as 
fodloms: — !  , 

Whatever  mj^y  have  been  th^  decision  qf 
the  Full  Bench,  with  reference  to  Native 
ladies  of  r^okt  it  cannot  apply  to  a  case  like 
the  present. 

Section  21,  Aft  VIII.  of  1859,  does  not  use 
the  words  *' women  of  rank,"  but  **  women 
who,  according  to  the  custom  and  manners 
of  the  country,  ought  not  to  be  compelled 
to  appear  in  public." 


With  reference  to  the  second  question,  I 
am  of  opinion  that  the  terms  of  Section  19, 
Act  XI.  of  i  865,  are  permissive,  and  the  Court 
is  at  liberty,  without  regard  to  sex,  to  ex- 
eicise  a  proper  discretion  in  directing  the 
tssne  of  a  warrant  either  against  the  person  or 
property  of  a  judgment-debtor.  The  attach- 
inent  of  the  body  of  a  judgment- debtor,  when 
ibe  happens  to  be  a  temale  of  rank,  is  alto- 
gether unnecessary,  as  often  cls  the  solvency 
of  the  debtor  is  out  of  doubt.  No  injury  can 
lesnlt  to  th^  judgment-creditor  if  he  exercise 
due  diligence  in  attaching  her  properly,  and 
the  attachment  of  the  person  of  a  European 
female  of  raj^,  if  allowable,  should  be  the 
fast  reaoit  when  the  effort  to  seize  her  pro- 
perty proves  a  failure. 


We  are  of  opinion  that  exen^ptipii  f|f^)m 
arrest  on  proems  of  execution  does  not  etxt^d 
to  all  women  of  rank,  European,  Emaaian^ 
or  Native,  but  that  it  is  limited  to  t;^  wooaen 
described  in  Section  ai.  Ad  VIII.  of  1859. 

The  second  question  submitted  to  us  by 
the  C*Qurt  of  Small  Causes  is  "  whether  it  is 
"discretionary  with  the  Court,  when  th^ 
"solvency  of  the  debtor  ia  out  of  doubt,  to 
"  direct  the  decree-holder  to  proceed  against 
**the  property  of  his  judgment-debtor;"  in 
other  words,  can  the  Court  refuse  to  issue  a 
warrant  of  arrest  under  sych  circumstances  ? 

The  application  for  the  warrant  to  arrest 
in  execution  was  originally  made  at  the  time 
the  decree  was  passed  under  Section  19  of 
Ad  XI.  of  1865.  It  was  refused  on  that 
occasion,  and  subsequently  the  judgment- 
creditor  renewed  his  application. 

No  special  provision  for  execution  of  de- 
crees obtained  in  Courts  of  Sms^U  Causes  is 
made  by  the  Ad,  except  when  the  executioi) 
is  applied  for  under  Section  19.  The  case 
mus(,  therefore,  be  governed  by  the  general 
provisions  of  Ad  VIII.  of  1859,  which,  by 
Section  47  of  Ad  XL  of  1865,  are  ext^ndec) 
tQ  suits  in  Courts  of  Small  Causes. 

Section  201  of  the  Code  of  Civil  Procedure 
provides  that,  "if  the  decree  be  for  money, 
'*it  shall  be  enforced  by  the  imprisonment 
"of  the  party  against  whom  the  decree  is 
"  made,  or  by  the  attachment  and  sale  of  his 
"  property,  or  by  both,  if  necessary." 

By  Section  207  the  party  desirous  f>i 
issuing  execution  is  to  apply  to  the  C6urt, 
and  by  Section  2x2  the  application  is  to  be 
in  writing,  and  is  to  contain  various  parti* 
culars,  amongst  others  ''  the  mode  in  which 
"  the  assistance  of  the  Court  is  required, 
"  whether  by  delivery  of  property  specifically 
"  decreed,  the  arrest  and  imprisonment  of  the 
''  person  named,  ox  attachment  of  'bis  pro- 
"  petty,  Of  otherwise  as  the.c»8«.  iMy.be."    . 
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B7  Section  15,  Act  XXIII.  of  1861,  "the 
"  Court,  ou  receiving  ^le  application  contain- 
**  ing  the  particulars  mentioned  in  Section 
"212  of  Act  VIII.  of  1859,  shall  enter  a 
"  note  of  the  application,  and  the  date  on 
*'  which  it  vas  made,  in  the  register  of  the 
"suit.  If  it  shall  be  shown  to  the  Court 
"  that  the  particulars  do  not  correspond  with 
"the  original  decree,  the  Court  shall  either 
"  return  the  application  for  ^correction  to  the 
"  person  making  it,  or  shall,  with  the  consent 
"  of  such  person,  cause  the  necessary  correction 
"  to  be  made.  -  If  the  application  be  admitted, 
"the  Court  shall  order  execution  of  the 
"  decree  according  to  the  nature  of  the 
"  application."  Then  follow  provisions 
which  require  special  measures  to  be  taken 
in  certain  cases  as  preliminary  to  the  issue 
of  the  warrant;  and  Section  221  provides 
that,  when  all  necessary  preliminary  measures 
have  been  taken,  where  any  such  are  re- 
quired, the  Court,  unless  it  see  cause  to 
the  contrary,  shall  issue  the  proper  warrant 
for  the  execution  of  the  decree. 

It  appears  to  us  that,  upon  these  Sections, 
the  judgment-credifor  has  an  uncontrolled 
option  whether  he  will  proceed,  in  the  first 
instance,  against  the  person  or  the  property 
of  the  judgment-debtor.  That  option  is 
clearly  given  by  Section  201 ;  and  by 
Section  15,  Act  XXIII.  of  1861,  it  appears 
that  the  Court  is  bound,  if  the  application 
be  in  due  form,  to  admit  it,  and,  when  it  is 
admitted,  to  order  execution  "  according  to 
the  nature  of  the  application."  The  only 
words  which  give  any  apparent  discretion  to 
the  Court  are  in  Section  221  of  Act  VIII. 
of  1859  which  relate  to  the  issue  of  the 
warrant  which  the  Court  is  to  issue,  "unless 
it  see  cause  to  the  contrary."  Looking  to 
the  previous  Sections,  we  do  not  think  it  was 
the  intention  of  the  Legislature  to  contBol 
by  those  words  the  option  of  the  judgment- 
creditor.  It  would  be  very  inconsistent  if 
the  Court,  under  Section  1 5,  Act  XXIII.  of 
1861,  were  bound  to  order  the  execution,  and 
were  not  bound  under  Section  221,  Act  VIIL 
of  1859,  to  issue  the  warrant. 

It  is  to  be  observed  that  such  an  arrest 
does  not  involve  the  necessity  of  the  debtor's 
being  sent  to  prison.  Under  Section  273, 
he  must  be  taken  before  the  Court,,  and  any 
honest  jjcbtor,  with  funds  at  his  command, 
can  there  obtain  his  discharge.  There  is, 
therefore,  no  danger  of  these  provisions 
being    used    oppressively    against    solvent 

persons.  _ 

We  a're  of  opinion  that  the  Court  may  m 
iu  diacreiiw  rdu8e  execution  against  the 


person  and  property  at  the  same  time,  and 
may  also  refuse  execution  against  the  person 
when,  under  Section  13,  Ad  XXIII.  of  1861, 
or  under  Section  19,  Aft  XI.  of  1865,  appli- 
cation for  immediate  execution  is  made  ver- 
bally at  the  time  of  passing  the  decree ;  bat 
that,  when,  application  is  made  after  the 
passing  of  the  decree  by  written  application 
under  Section  207,  Ad  VIII.  of  1859,  the 
Court  is  bound  to  issue  execution  according 
to  the  nature  of  the  application. 


The  and  August  1867. 
Present  : 

The  Hon'ble  H.  V,  Bayley  and  J.  B,  Phear, 

fudges. 

Section  16,  Act  X.,  1^59— Unifonn  rent  for  20 
years— Evidence  of  snch  anii 


Case  No  461  of  1867  under  Ad  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
Mr,  C.  £,  Lance ^  Judge  of  Backergunge, 
dated  the  igth  December  r866,  affirming 
a  decision  passed  by  the  Deputy  Collector 
of  that  District,  dated  the  28th  June 
1866. 

Catherine  Foschola  (Defendant),  Appellant, 

versus 

Huro  Chunder  Bose  (Plaintiff)  and  others 
(Defendants),  Respondents. 

Baboos  Romesh  Chunder  Mitter,  Unnoda 
Pershad  Banerjee,  and  Kalee  Mohun  Doss 
for  Appellant. 

Baboos  Chunder  Madhub  Ghose  and  Hem 
Chunder  Banerjee  for  Respondents. 

Section  16,  A(5l  X.,  1S59,  does  not  require  proof  of 
actual  pajrmentof  one  rate  of  rent  for  20  years;  but 
that  the  rent  has  remained  unchanged  for  that  period. 

Uniform  rent  for  the  30  years  preeeding  the  suit  ou^t 
not  to  be  presumed  upon  evidence  Which  only  toudies  a 
portion  of  that  perioa :  on  the  other  haod»  it  is  not  neoes- 
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SAry  to  have  evidence  bearing  directly  on  ever^  one  of 
tlie  20  years.  It  is  sufficient,  if  the  whole  time  is  include 
ed  within  limits  upon  which  the  evidence  bears,  pro- 
vided  the  evidence  leads  to  the  belief  of  uniform  rent. 

Phear,  J, — In  this  suit  for  enhancement, 
the  defendant  relied  mainly  upon  the  provi- 
sions of  Section  i6  of  Act  X.  of  1859. 
With  regard  to  this  head  of  defence,  the 
Judge  thought  that  the  words  of  the  Section 
reqoire  proof  of  payment  of  one  rate  of  rent 
for  20  years  immediately  preceding  the  time 
of  suit,  and  he  was  of  opinion  that  the  evi- 
dence adduced  before  him  was  not  sufficient 
to  prove  such  payment.  He,  accordingly, 
decided  against  the  defendant's  claim. 

We  think  the  Judge  was  wrong  on  this 
point:  the  rent  may  have  remained  un- 
changed during  any  number  of  years,  al- 
tbongh  the  actual  payments  in  respect  of 
rent  may,  from  one  cause  or  another,  have 
been  very  unequal  during  the  same  time,  or 
even  nothing. 

The  case  is  remanded  in  order  that  the 
Judge  may  determine,  with  reference  to  the 
above  remarks,  whether  the  rent  at  which 
the  defendant's  talook  is  held  has  not  been 
changed  for'  the  period  of  20  years  imme- 
diately preceding  the  commencement  of  the 
suit,  and  that  he  decide  the  suit  accord- 
ingly. 

We  will  add  that  the  Judge  ought  not  to 
presume  a  uniform  rent  for  the  30  years 
preceding  suit  upon  evidence  which  only 
touches  a  portion  of  that  period.  For  in- 
stance, suppose  the  evidence  to  satisfy  him 
that  the  rent  had  been  uniform  for  18  years 
before  suit,  he  would  be  wrong  in  presuming 
from  that  alone  that  it  must  have  been  uni- 
form for  two  more  also,  or  in  other  words  for 
20  years  in  the  whole.  On  the  other  hand, 
to  support  a  finding  of  uniformity  for  any 
given  number  of  years,  it  is  not  necessary 
that  there  should  be  evidence  bearing  direct- 
ly on  every  year  of  that  number ;  it  is  suffi- 
cient if  the  whole  space  of  that  time  is  in- 
chided  between  limits  upon  which  the  evi- 
dence bears,  provided  that  that  evidence  is 
nch  as  to  lead  to  the  belief  that  the  rent 
vas  uiuform  throughout  the  intervening 
period. 

The  pleader  of  the  appellant  has  also 
objected  that  the  Ameen  employed  to  make 
a  k)cal  enquiry  was  not  a  person  who  could 
•  he  deputed  for  that  purpose;  but,  as  this 
objection  was  not  mlade  in  either  of  the 
CoQits  below,   we  decline  to    entertain    it 


Remand  accordingly. 
Vol  VIll. 


The  2nd  August  1867. 

Present :  • 

The  Hon'ble  L.  S.  Jackson  and  C.  P. 
Hobhouse,  Judges, 

Hearing  a  defendant  on  a  day  other  than  that 
fixed  for  hearing— Evidence  put  in  by  such 
defendant  after  remand. 

Case  No.  708  of  1867  under  Act  X,  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Mymensinght  dated  the 
ijth  January  i86j,  affirming  a  decision 
passed  by  the  Assistant  Collector  of  that 
District,  dated  the  31st  July  1866, 

Koonj  Beharee  Awustee  (Defendant), 

Appellant, 

» 

versus 

Tarinee  Kant  Lahoree  (Plaintiff), 
Respondent, 

Baboos   Onookool   Chunder  Mookerjee    and 
Romesh  Chunder  Milter  for  Appellant. 

Baboos   Greeja   Sunkur  Mojoomdar  and 
Chunder  Madhub  Ghose  for  Respondent. 

To  admit  a  defendant  to  be  heard  for  the  first  time 
in  a  suit  after  it  has  been  remanded,  as  if  he  had  ap- 
peared on  the  day  fixed  for  his  attendance,  is  not  such 
an  irregularity  as  the  Courts  would  be  inclined  to  notice ; 
and,  if  heard,  the  defendant  is  entitled  to  produce  hit 
evidence,  and  to  ask  the  Court  to  consider  it. 

When  a  suit  has  been  dismissed  upon  a  preliminary 
point,  and  the  decision  on  that  point  has  been  reversed 
by  the  Appellate  Court,  and  the  case  gfoes  down  with 
a  view  to  trial  on  its  merits,  evidence  may  properly  be 
received  even  from  defendants  who  had  appeared,  and 
h  fortiori  from  a  defendant  who  had  not  appeared. 

Jackson,  7.— This  special  appeal  is  not 
free  from  difficulty. 

The  plaintiff,  Tarinee  Kant  Lahoree,  sued 
several  persons  who  held  a  talook  undar 
him  for  rent  at  an  enhanced  rate  stfter 
notice.  Some  of  the  defendants  appearing, 
the  case  was  heard  before  Mr.  Boxwell,  an 
Assistent  Collector  of  Mymensingh.  He, 
in  the  first  insUnce,  decided  that  the  notice 
required  by  law  had  not  been  duly  served, 
and  he  consequently  gave  a  decree  at  the 
rate  which  he  found  to  have  been  formerly 
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paid  by  the  defendants,  bat  which  appears 
to  have  been  in  excess  of  that  which  the 
defendants  who  appeared  alleged  to  be  the 
previous  i%te.  Against  that  decision,  both 
the  plaintiff  and  the  defendants,  who  had 
appeared  before  the  Collector,  appealed ;  and, 
on  the  plaintiff's  appeal,  the  Judge,  holding 
that  the  requisite  notice  had  been  duly 
served,  reversed  the  decision  of  the  Assist- 
ant Collector,  and  remitted  the  case  to  him 
for  a  new  trial.  Upon  that,  Koonj  Beharee, 
one  of  the  defendants  who  had  not  appeared 
on  the  first  trial,  appeared  by  his  agent,  and 
it  was  alleged  on  his  behalf  that  he  resided 

,  in  the  Province  of  Oudh,  that  he  had  no 
notice  of  the  proceedings,  and  that  his 
agent  had  had  no  notice,  and  the  Assistant 
Collector  was  prayed  to  receive  the  written 
statement  which  he  tendered,  and  also  to 
take  the  evidence  that  he  was  ready  to 
adduce.  Upon  that,  the  Assistant  Collector 
ordered  his  written  statement  to  be  filed, 
allowed  the  documents  which  he  produced 
to  be  also  received  and  filed,  and  ordered 
summons  to  be  issued  for  the  attendance  *of 
his  witnesses;  but  when  the  day  of  trial 
arrived,  the  Assistant  Collector  determined 
that  he  would  not  hear  the  evidence,  either 
oral  or  documentary,  adduced  by  this  defend- 
ant. It  seems  that  the  documents  07  part 
of  the  documents  that  he  produced  had  been 
already  tendered  to  the  Appellate  Court  at 
the  first  hearing  of  the  appeal,  and  had  been 
refused  by  that  Court.   •  The  Assistant  Col- 

*  lector  was  of  opinion  that,  to  allow  those 
documents  which  had  already  been  refused 
at  the  hands  of  one  of  the  defendants  to  be 
put  in  by  another  defendant  and  co-sharer, 
would  be,  as  he  termed  it,  •*  playing  with 
the  case.'*  He,  therefore,  went  on  to  decide 
the  suit  without  looking  at  the  evidence 
tendered  by  this  defendant,  and  he  made  a 
decree  in  favor  of  the  plaintiff.  Koonj 
Beharee  appealed  thfen  to  the  Judge,  and  he 
objected  that  his  evidence  had  not  been 
heard,  and  asked  for  a  reversal  of  the  decision 
of  the  Collector.  The  Judge  went  into  the 
^estion  of  whether  or  not  the  defendant 
had  really  had  notice  of  the  suit ;  and,  being 
of  opinion  that  the  agent  who  had  finally 
appeared  might  have  appeared  in  the  first 
inttance,  and  apparently  thinking  that  this 
allegation  of  non-service  of  notice  was 
untrue,  he  threw  out  the  appeal,  and  aflSrmed 
the  decision  of  the  Assistant  Collector. 

Koonj  Beharee  now  appeals  specially  to 
this  Court,  on  the  ground  that,  as  he  was 
admitted  to  defend  the  suit  when  the  case 
was  remanded,  the  Court  ought  to  have 


considered  the  evidence  which  he  adduced* 
It  is  (juite  clear  that  the  Assistant  Collect- 
or, after  the  remand,  allowed  th!&  defend- 
ant to  appear  and  to  be  heard  in  answer  to 
the  suit,  as  if  he  had  appeared  on  the  day 
fixed  for  his  attendance.     It  does  not  pre- 
cisely   appear  for   what  reason,    or  under 
what  provision  of  Act  X.,  the  Assistant  Col- 
lector   made    this    order.    Apparently,    he 
acted    under    Section    57.    That    Section 
does   not  exactly  meet  the^  case,  because 
the  day  on  which  the  defendant  appeared 
was  not  apparently   a   day    to  which   the 
hearing    of  the  suit  had  been  postponed 
under    the    last    preceding    Section,    that 
is.    Section    56.    Section   56   again    refers 
to  Section   54,  which  states  that,  *Mf  on 
the  day  fixed   by     the  summons  or   pro- 
clamation for  the  appearance  of  the  defend- 
ants,  or  on  any  subsequent  day  to  which  the 
hearing  of  the  case  may  be  adjourned  prior 
to   the   recording    of   an  issue   for    trial." 
Therefore,  the  subsequent  day  contemplated 
in  all  these  Sections  is  the  day  for  the  ad- 
journed hearing  prior  to  the  recording  of  an 
issue  for  trial.     Certainly,  as  I  have  said, 
those  Sections  do  not  precisely  meet  this 
case,  though  it  seems  to  me  very  doubtful 
whether  it  would  be  any  undue  straining 
of  the   terms   of   those   Sections  to   apply 
them  to  the  day  which  has  been  fixed  for 
the  trial  of  the  suit  after  remand   by  an 
Appellate    Court.     Certainly,    if   there    has 
been  ^ny  irregularity  on  the  part   of  the 
Assistant  Collector  in  admitting  this  defend- 
ant to  be  heard  under  such  circumstances, 
I  think  it  is  not  one  which  the  Courts  would 
be  inclined  to  notice.     For  it  is  always  to  be 
desired  that  parties  should  be  fully  heard; 
and  where  there  is  fair  ground  to  suppose 
the  defendant  has  really  been  debarred  from 
appearing  on  the  day  first  appointed,  he 
ought   to  have  ever)'  facility  for  filing  his 
answer,  and  producing  his  evidence  after- 
wards.    I  think,  therefore,  we  should  cer- 
tainly not  be  disposed  to  interfere  with  the 
discretion    of    the    Assistant    Collector    in 
allowing  the   defendant  to  appear  at  that 
stage,  and  to  be  heard.     If  he   was  to  be 
heard,  it  follows  irresistibly  that    he    was 
entitled  to  produce  his  evidence^  and  to  ask 
the  Court  to  consider  that    evidence.     In 
fact,  the*  reason  assigned  by  the  Assistant 
Collector  for  refusing  to  receive  the  docu- 
ments  tendered    has    little  force,  because, 
when  a  suit  has  been  dismissed  upon  a  pre- 
liminary point,   and  the   decision   on   that 
preliminary  point    has    been    reversed    by 
the  Appellate  Court,  and.  thj  case  gfdes  down 
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with  a  view  to  trial  on  the  merits,  it  is 
usual  to  allow  the  parties  to  produce  any 
evidence  which  is  in  their  hands,  and  con- 
seqoentlv  evidence  might  properly  be  re- 
ceived even  from  defendants  who  had  ap- 
peared, and  a  fortiori  from  a  defendant  who 
had  not  appeared.  Now,  this  case  was  a 
suit  for  enhancement.  A  decree  had  been 
passed  in  favor  of  plaintifiF  only  for  rents 
at  the  rates  previously  paid.  The  question 
at  issue  therefore,  and  in  which  this  defend- 
ant was  particularly  interested,  was  whether 
the  plaintiff  was  entitled. to  enhance,  and 
the  trial  upon  that  point  was  entirely  a  new 
trial,  the  previous  decision  having  been 
aanalled,  and  therefore,  I  think,  that,  upon 
these  circumstances,  the  defendant  was  en- 
titled to  give  in  his  evidence,  and  to  ask 
for  the  Court's  judgment  upon  it. 

I  think,  therefore,  that  the  Judge's  deci- 
sioQ  ought  to  be  set  aside,  and  that  the  case 
ought  to  go  back  to  the  Lower  Appellate 
Court,  in  order  that  it  may  consider  the 
evidence  adduced  by  the  defendant,  or,  if 
necessary,  remit  the  case  to  the  Assistant 
Collector,  in  order  that  he  may  consider 
that  evidence. 

Hothouse,  y, — ^I  have  had  the  same  difl&- 
colty  as  my  learned  brother  in  arriving  at 
what  I  consider  to  be  a  correct  decision  in 
this  case.  But,  upon  the  whole,  I  concur 
vith  my  learned  brother  in  the  order  of 
remand  he  has  made.    And  I  would  add  to 

the  considerations  on  which  he  has  made 

Ac  order  of  remand  another  consideration. 

b  seems  to  me  that,  if  we  leave  the  case  as 

it  at  present  stands,  and  if  we  do  not  in  any 

way  amend  or  alter  the  judgment  of  the 

Cdarts    below,    a   decree    has   been    given 

against  the  appellant  specially  as  if  he  had 

been  a  party  to  the  suit,  and  as  if,  being  a 

party,  every  document  that  he  had  to  adduce 

bad  been  listened  to  and  weighed  ;  whereas, 

la  truth,  be  has  not  been  heard  as  a  party  to 

die  suit.     The  suit  has  virtually  been  tried 

if  parte  so  far  as  he  is  concerned,  and  yet,  as 

laaid  before,  the  decision  has  been  arrived 

it  as  if  he  had  been  a  party  to  the  suit. 

Yhis  is  manifestly   unjust,   and  upon  that 

consideration,   also,   I  think  that  the    case 

ihoald  go  back  to  be  tried  upon  its  merits  by 

Ihe  Court  of  firlt  instance. 


The  2nd  August  1867. 

Present:  • 

The  Hon'ble  G.  Loch  and  Dwarkanath 
Mitter,  Judges. 

Declaration  of  title— Possession— Section  180, 
Act  VIIL,  1859— Evidence  ta!ken  by  Ameen— 
Re-formation  of  dilnviated  land — Clause  5, 
Section  4,  Act  XI.,  1825. 

Case  No.  481  of  1867. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Mymensingh,  dated  the  lyth 
December  1866,  affirming  a  decision 
pcLssed  by  the  Principal  Sudder  Ameen 
of  that  District,  dated  the  joth  July 
.1866. 

Jannobee  Chowdhrain  (one  of  the  Plaintiffs), 

Appellant, 

versus 

The  Collector  of  Mymensingh  and  others 
(Defendants),  Respondents. 

Bdboos    Kishen    Doyal    Roy  and    Shushee 
Bhoosun  Sein  for  Appellant. 

Baboos  Kishen  Kishore  Ghose  and  Nuleet 
Chunder  Sein  for  Respondents. 

In  a  suit  for  declaration  of  title  and  correction  of  a 
survey-map,  on  an  allegation  of  possession,  plaintiff  is 
bound  to  prove  possession  before  the  Judge  can  inquire 
into  the  question  of  title. 

The  Judge  is  bound  under  Section  180  of  Act  VIII.  of 
1859  to  take  notice  of,  and  pronounce  an  opinion  upon, 
evidence  taken  by  an  Ameen  as  to  possession. 

Where  plaintiff  alleges  that  his  and  the  defendant's 
villages  were  washed  away,  and  have  re-formed  00  tlie 
same  site,  and  no  third  party  claims  the  new  formation 
as  an  increment  to  his  estate,  the  question  of  title  will 
have  to  be  determined  by  Clause  5,  Section  4,  Act  XI.« 
1825. 

Loch,  7.— The  Judge  states  that  plaintiff 
has  failed  to  prove  his  possession ;  that  the 
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evidence  taken  by  the  Ameen  deputed  to  make 
a  local  investigation  is  no  evidence,  and  that  he 
does  not  believe  the  e^dence  of  the  witnesses 
examined  Ifi  Court,  and  he  concludes: 
"  From  the  report  of  the  Assistant  Collector, 
''  Mr.  Boxwell,  in  original,  in  Luckhee  Debia's 
"  case,  and  the  report  of  the  Ameen  and  the 
"  survey-maps,  it  is  clear  that,  at  the  time 
''  the  cause  of  action  arose,  possession  of 
''  lands  thus  uncultivated  and  unfit  for  culti- 
''  vation  must '  have  been  merely  nominal, 
''  and  it  would  be  wrong  to  declare  that  a 
''  right  exists  from  the  mere  assertions  of  the 
''  plaintiffs  supported  only  by  their  weak 
"proof."  The  Judge  then  proceeds  to  the 
case  of  the  defendants,  and  says :  "  For  the 
"defence  it  is  clear  that  the  Government 
bought  part  of  Katowli,  and  enforced  their 
purchase  and  possession.  They  measured 
in  1260  these  churs  as  part  of  Katowli,  and 
leased  them  and  received  the  rent,  and 
occupied  and  managed  the  land  with  the 
"  land  allowed  to  be  Katowli.  I  consider  the 
"  right  of  the  defendants  to  be  preferable  to 
"  that  of  the  plaintiffs." 

The  suit  is  brought  by  plaintiffs  for  a  de- 
claration of  title,  on  an  allegation  of  posses- 
sion and  for  the  correction  of  a  survey-map. 
The  plaintiffs  are  bound  to  prove  their  pos- 
session before  they  can,  in  a  case  of  this 
nature,  obtain  a  declaration  of  title.  In  dis- 
posing of  the  question  of  possession,  the 
Judge  has  rejected  the  evidence  taken  by 
the  Ameen,  on  the  ground  that  it  is  no  evi- 
dence, but  Section  180  of  Act  VIII.  of  1859 
says :  "  The  report  and  depositions  shall  be 
taken  as  evidence  in  the  suit,  and  shall  form 
part  of  the  record."  Such  being  the  case, 
the  Judge  is  bound  to  take  notice  of  and 
pronounce  an  opinion  on  this  evidence  as  to 
possession.  Should  plaintiff's  possession  at 
the  time  when  the  cause  of  action  arose  be 
proved,  and  considering  the  state  of  the  cbur 
at  the  time,  this  possession  may  consist,  not 
only  in  receiving  rents,  but  in  appropriating 
the  grass  and  jungle,  the  Judge  will  have  to 
enquire  into  the  question  of  title.  The  alle- 
gation of  the  plaintiff  is  that  his  village 
Jhunnaye  and  the  defendant's  village  Katowli 
were  entirely  washed  away,  and  have  re-form- 
ed Qn  the  same  site.  As  no  third  party  ap- 
pears to  claim  the  newly*formed  lands  as  an 
increment  to  his  estate,  the  question  of  title 

will  have  to  be  determined   by  Clause  5, 

Section  4,  Act  XL,  1825.   We  remand  the  case 

to  the  Judge,  to  be  disposed  of  with  reference 

to  the  above  remarks. 


The  2nd  August  1867. 

Present: 

The  Hon'ble  L.  S.  Jackson  and 
C.  P.  Hobhouse,  fudges. 


Declaratory  decree—Risrht  to 

Limitation. 


Case  No.  716  of  1867  under  Aft  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Mymensinghy  dated  the  i6th 
February  186 j^  reversing  a  decision  passed 
by  the  Deputy  Collector  of  thai  District^ 
dated  the  i6th  September  1866, 

Ram  Soondaree  Debia  Chowdhrain  (Plaintiff), 

Appellant, 

versus 

Ram  Pershad  Sadhoo  and  others  (Defend- 
ants), Respondents. 

Baboo  Nil  Madhub  Sein  for  Appellant. 
Baboo  Sreenath  Doss  for  Respondents. 

A  decree  of  the  Hi^^h  Court  declaring  plaintiff's  right 
to  assess  rent  upon  land  held  by  defendant  as  Ukheraj 
is  a  binding  decision  between  the  parties  on  the  question 
of  title,  even  though  incapable  of  execution  by  reason 
of  lapse  of  time,  and  should  not  be  excluded  from  con- 
sideration by  the  Deputy  Collector. 

Jackson,  J, — In   this  case  the   plaintiff, 
who  sued  to  enhance  the  rent  of  the  defend- 
ant, and  whose  suit  was  remanded  for  trial 
by  the  Lower  Appellate  Court,  comes  up  here 
in  special  appeal  against  so  much  of  the 
order  of  remand  as  declares  that  the  decree 
of  the   High   Court  between  these  parties 
bearing  date  the  i6th  April  1861  is  not  to 
be  taken  into  consideration  bj  the  Deputy 
Collector  in  re-trying  the  case.    The  case 
has  been  remanded,  it  appears,  for  trial  of 
the  question  whether  the  rent  of  the  defend- 
ant has  been  unchanged  since  the  Decennial 
Settlement.    The  decree  of  the  High  Caosit 
which  the  Judge  declares  is  not  to  be  taken 
into  consideration,  was  a  decree  declaring 
plaintiff's  right  to  assess  rent  upon  land  held 
by  the  defendant  as  lakheraj.     That  decree, 
it  appears,  has  not  been   enforced  within 
three  years  from  the  date  of  its  passing,  and 
the  Judge  remarks  upon  that  "  the  plaintiff's 
advantage  under  the   High  Court's  decree 
became  abrogated   when  hj  limitation  the 
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execution  of  decree  became  impossible;"  and, 
in  support  of  that  position,  he  refers  to  a 
decision  of  this  Court,  which  is  to  be  found 
at  page  10,  Act  X.  Rulings,  V.  Weekly  Re- 
porter.   It  appears  to  me  that  the  Judge  is 
not  correct    in    saying   that    the    plaintiff's 
advantage  under  the  High  Court's  decree  was 
abrogated.     That    decree    was    a    decision 
which,  although  incapable  of  execution  by 
reason  of  the  lapse  of  three  years,  is  never- 
theless   a    binding    decision    between    the 
parties  on  the  question  of  title.     The  deci- 
sion from  the  V.  Weekly  Reporter,  it  appears 
to  me,  has  no  bearing  whatever  upon  the 
case.    That    decision     was    upon    a    very 
different  state  of  facts.     In  that  case  there 
had  been  a  long  litigation  between  the  plaint- 
iff and   defendant,    or   parties  whom   they 
represent,  as  to  what  the  rent  of  a  particular 
talook  was.     After  many  trials  and  appeals, 
the  late  Sudder  Court  decided  in  i860  upon 
appeal  that  the  rent  was  not  that  which  the 
defendant  alleged  it  to  be,  but  in  the  mean- 
time Act  X.  of  1859  had  been  passed;  and, 
as  the  rent  had  not,  in  fact,  been  varied  since 
the  period  of  the  Decennial  Settlement,  this 
Court  held  that  the  tenure  was  protected, 
because,   notwithstanding    the    decree,    the 
rent  had  been,  in  fact,  unchanged  since  its 
creation.     That  case   was   quite   dissimilar 
from  the  present.     It  appears  to   me   that 
the  Judge  was  wrong  in  directing  the  Deputy 
Collector  to  exclude  the  decree  of  the  High 
Court  from  his  consideration,  and  that  what- 
ever effect  that  decree  can  have  should  be 
allowed  in  considering  the  point,  which  is  to 
be  tried  on  the  remand. 

In  this  case  the  plaintiff  is  entitled  to  the 
costs  of  this  special  appeal,  whatever  the 
decision  below  may  be. 

Hobhouse,  J, — I  concur. 


I 


The  2nd  August  1867. 

Present : 

The  Hon'ble  W.  S.  Seton-Karr  and 
A.  G.  Macpherson,  Judges, 

OnlETidence— Limitatioii—Sectioa  4,  Act  XIV. 

of  Z859. 

Case  No.  661  of  1867. 

Special  Appeal  from  a  decision  passed  by 
ths  Judge  df  East  Burdwan,  dated  the  4th 


February  i86y,  affirming  a  decision 
passed  by  the  Prify:ipal  Sudder  Ameen 
of  that  District,  dated  the  gth  March  1866, 

Wooma  Soonduree  Dossee  (Defendant), 

Appellant^ 

versus  - 

Biressur  Roy  (Plaintiff),  Respondent, 

Baboo  Bama  Churn  Banerjee  for  Appellant. 

Baboos  Sreenath  Doss  and  Onookool  Chun- 
der  Mookerjee  for  Respondent. 

Oral  evidence  cannot  be  adduced  by  a  plaintiff  who 
is  barred  by  limitation  in  order  to  supplement  the  want 
of  an  acknowledgment  in  writing,  which,  under  Section 
4,  Act  XIV.  of  18^9,  will  prevent  the  ordinary  rule  of 
limitation  from  bemg  applied. 

Seton-Karr,  J. — In  this  case  I  think 
that  the  decision  of  the  Judge  is  erroneous 
in  law,  and  that  the  plaintiff's  suit  ought  to 
have  been  dismissed .  The  plaintiff  produced 
as  evidence  of ''  a  contract  which  had  been  re- 
duced to  writing''  a  bond  on  unstamped  paper 
which  he  subsequently  withdrew;  and  then 
endeavored  to  prove  by  oral  evidence,  and 
by  an  entry  in  the  khata-books  of  the  de* 
fendant  that  money  was  due  to  him.  This 
he  should  not  have  been  permitted  to  do ;  and, 
even  granting  that,  on  the  non-production 
of  any  bond  originally,  it  was  competent  to 
plaintiff  to  prove  the  existence  of  a  debt  by 
oral  evidence,  and  by  the  books  of  the  defend- 
ant, it  would,  in  that  case,  be  still  clear  that 
the  plaintiff  was  barred  by  limitation. 

The  debt  due  by  the  defendant  is  stated 
by  plaintiff  to  have  originated  in  Kartick 
1269,  and  this  suit  was  not  brought  until 
more  than  three  years  afterwards,  or  in 
Aughran  1 272.  The  plaintiff  seeks  to  bridge 
over  the  interval  necessary  to  bring  the  case 
within  three  years  by  oral  evidence,  but  this 
he  cannot  be  permitted  to  do. 

By  Section  4  of  Act  XIV.  of  1859,  a  ^^^ 
period  of  limitation  will  not  run,  unless  the 
person  liable  to  pay  the  debt  has  *'  admitted 
the  same  by  an  acknowledgment  in  wriyng." 
Oral  evidence  cannot  be  allowed  to  supple- 
ment the  want  of  such  an  acknowledgment. 
In  ruling  thus,  we  are  following  the  case 
reported  at  page  46  of  Volume  VII.  of  the 
Weekly  Reporter. 

The  case  is  barred  by  limitation,  the  suit 
is  dismissed  with  all  costs  and  interest,  and 
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the   decisions  of    bi'th^   the    Low^r    Courts 
ar6  reversed.  • 


-As  it  appeared  from  tKe 
that  he  had  entered  into 
with  the  appellant's  hu's- 
agreement  was  not  pro- 
plaiptiff  was  not  entitled, 
have  been  permitted  to 
of  the  contents  of  that 


Macfihersislh,  ^.— 
plaintiff's  own  case 
a  written  agreement 
band,  and  that  the 
perly  stamped,  the 
and  ought  not  to 
give  oral  evidence 
agreement. 

As  regards  the  entry  in  the  defendant's 
books,  the  plaintiff  can  get  no  benefit  from 
it,  because,  being  unsigned,  it  cannot  be 
treated  as  an  acknowledgment  of  the  debt, 
which,  under  Section  4  of  Act  XIV.  of  1859. 
will  prevent  the  ordinary  rule  of  limitation 
from  being  applied. 

I  concur  in  the  order  proposed  by  Mr, 
Justice  Seton-Karr. 


The  2nd  August  1867. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and 
C.  P.  Hobhduse,  Judges. 

AUeg&tioii  of    fraud — Jurisdiction  of  a    Civil 
Court  in  cajses  under  Act  X.,  1859. 

Case  No.  3217  of  1866. 

Special  Appeal  f torn  a  decision  passed  by 
the  Judge  of  East  Burdwan^  dated  the 
2jfth  Sepiember  1866 ,  affirming  a  decision 
passed  by  the  Principal  Sudder  Ameen 
0/  that  District,  dated  the  ijth  December 
1864, 

Juggobundhbo  Samunt  (Plaintiff),  Appellant, 

versus 

Gyanendur  Nath  and  others  (Defendants), 

Respondents, 

Babod  Nil  Monee  Sein  for  Appellant. 

Baboo  Otool  Chunder  Mookerje^  for 
*  Respondents. 

An  alleg-ation  of  fraud  made  in  a  plaint,  the  plaintiff 
meaning  thereby  nothing  more  than  the  defendant's 
baying  obtained  something  to  which,  in  the  pl|ijntifF's 
opinion,  he  was  not  entitlea,  does  not  give  a  Civil  Court 
jurisdiction  to  interfere  in  a  case  under  Act  X.,  1859. 

Jackson,  J. — When  the  case  was  before 
the  Court  on  the  last  occasion,'  the  Court  re- 
manded the  appeal  to  the  Zillah  Judge,  be- 


cause it  was  of  opinion  that  the  Judge  had 
wrongly  declined  jurisdiction.  The  Judge 
considered  ,that  the  plaintiff  sought  merely 
to  re-open  the  execution-proceedings  in  a  case 
under  Act  X.  of  1859. 

He  observed  that  the  plaint  contained  a 
distinct  allegation  of  fraud,  and  that  fraud, 
if  proved,  would  enable  the  Civil  Court 
to  interfere  and  to  give  the  parties  relief.  It 
now  really  turns  out  that  what  the  plaintiff 
meant  by  fraud  was  nothing  more  than  the 
defendant's  having  obtained  something  to 
which,  in  the  plaintiff's  opinion,  he  was  not 
entitled. 

It  is  evident  that,  if  that  be  fraud,  a  door 
will  be  open  to  raise  in  the  Civil  Courts  a 
question  as  to  every  thing  done  in  suits  under 
Act  X.  of  1859. 

The  plaintiff  held  a  jote  under  the  zemin- 
dar. The  zemindar  sued  him  in  the  usual 
way  for  an  arrear  of  rent.  Having  got  a 
decree,  the  zemindar  next  petitioned  that,  in 
satisfaction  of  that  decree,  the  jote  itself 
might  be  put  up  for  sale.  With  this  petition 
the  Collector's  Court  complied,  and  the  jote 
was  sold,  the  zemindar  himself  being  the 
purchaser.  It  appears  that,  either  before 
the  sale  or  after,  a  claim  was  preferred  by 
some  third  party,  who  alleged  that  18  beegahs 
of  land  belonging  to  him  had  been  impro- 
perly included  in  the  sale.  This  claim  was 
allowed,  and  the  18  beegahs  of  land  were 
released.  The  sale  was  otherwise  affirmed. 
The  late  owner  of  the  jote  now  states  that, 
under  color  of  this  sale,  the  zemindar,  as 
purchaser,  has  got  possession  of  a  certain 
quantity  of  lakheraj  land  belonging  to  the 
jotedar.  But  he  has  not  given  proof  of  any 
single  circumstance  which  can  amount  to 
fraud.  Manifestly  if,  on  the  sale  of  his  tenure 
and  the  decree-holder  going  to  take  possession 
of  what  he  had  bought,  the  jotedar  found 
that  he  was  being  deprived  of  some  portion 
of  his  lakheraj  land,  he  might  have  applied 
to  the  Collector,  who  would  have  had  power 
to  set  it  right.  That  Act  X.  provides  in  such 
cases  no  right  of  appeal  to  a  dissatisfied 
defendant,  is  a  tnatter  with  which  we  have 
nothing  to  do ;  and  it  will  give  no  jurisdiction 
to  the  Civil  Court  to  entertain  a  question 
which  ought  to  be  disposed  of  by  the  Revenue 
Courts,  if  anywhere.  It  is  now  manifest 
that  there  really  was  no  fraud  in  the  matter, 
and  that  the  plaintiff  has  brought  into  Court 
a  suit  which  he  is  unable  to  sustain. 

I  think,  therefore,  that  the  suit  was  pro- 
perly dismissed,  and  that  this  special  appeal 
must  be  also  dismissed  with  cqjsts. 
Hobhouse^  J. — I  concur. " 
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The  3rd  Aagust  1867. 

Present : 

The  Hon'ble  Sir  Bames  Peacock,  Kt,^  Chief 
Justice,  and  the  Hon'ble  C.  P.  Hobhouse, 
Judge, 

Bonndary-sait — Map — Admission — Evidence. 
Case  No.  24  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Rajshahycj  dated  the  ^th  of 
October  1S66,  affirming  a  decision  of  the 
Principal  Sudder  Ameen  of  that  District y 
dated  the  jot h  August  1864^, 

Gordon  Stuart  and  Co.  (Defendants), 
Appellants^ 

versus 

Beejoy  Gobind  Chowdhry  (Piaintifif), 
Respondent, 

Baboo  Nilmoney  Sein  for  Appellants. 
Baboo  Mohinee  Mohun  Roy  for^  Respondent. 

U  the  defendants  in  a  \>oundary-suit  accepted  in 
abrmer  suit  a  particular  map  as  correct,  their  accept- 
*nce  is  legal,  thoufi^h  not  conclusive,  evidence  against 
them  in  the  boundary-suit,  and  is  tantamount  to  an 
admissiooy  and  stands  upon  a  very  difiEerent  footing 
frsa  the  decree  in  the  first  suit. 

Peacock,  C.  J, — The  case  has  been  tried 
apon  the  merits.  The  only  question  is  as 
to  the  quanilty  of  land  to  be  apportioned  to 
the  respective  parlies  as  belonging  to  their 
respective  villages.  This  depends  upon  the 
boundaries  of  those  villages.  The  Judge 
says  that  the  map  made  in  the  other  suit 
has  already  been  accepted  by  the  parties  as 
correct.  That  map  defines  the  boundaries 
of  the  villages.  The  Judge  was  correct  in 
apportioning  the  accretions  according  to  those 
boundaries. 

We  cannot  in  special  appeal  reverse  the 
Judge's  judgment  so  far  as  ic  depends  upon  a 
question  of  boundary,  which  is  a  mere  ques- 
tion of  fact.  If  the  defendants,  Messrs. 
Gordon,  Stuart,  and  Co.,  in  a  former  suit  ac- 
cepted the  particular  map  as  correct,  their 
acceptance  is  legal  evidence  against  them  in 
this  suit,  though  not  conclusive.  Ii  is  tan- 
tamount to  an  admission,  and  stands  upon  a 
very  different  footing  from  the  decree  in  that 
luit. 

The  judgment  is  accordingly  affirmed 
with  costs.     » 


The  5th  August  1867. 

Present : 

The  Hon'ble  W.  S.  Seton-Xarr  and 
Dwarkanath  Mittra,  Judges, 

Mortgage— Lien— Priority. 

Case  No.  62  of  1867. 

Regular  Appeal  from  a  decision  passed  by 
the  Officiating  Additional  Principal  Sudder 
Ameen  of  East  Burdwan,  dated  the  2jtd 
December  1866. 

Messrs.  Erskine  and  Co.  (Plaintiffs), 
Appellants, 

versus 

Dhun  Kishen  Sein  and  others  (Defendants), 

Respondents, 

Mr.  R,  T.  Allan  and  Baboo  Bung\het  Dhur 
Sein  for  Appellants. 

.fiaboos  Kishen  Succa  Mookerjee,  Sreenath 
Doss,  and  Bhowanee  Churn  Dutt  for 
Respondents. 

Suit  laid  at  Rupees  8,564. 

A,  indebted  to  B,  binds  himself  to  B,  by  dee<^  not  to 
alienate  his  rights  in  certain  property  until  his  debt  to 
B  had  been  satisfied.  A  subsc^quently  ^ves  a  putnee  of 
that  property  to  C.  After  the  creation  ot  such  putnee,  B 
sells  to  D  the  rights  and  interests  of  A  under  A^s  deed 
to  B,  Held  that  D  has  no  right  in  a  suit  against  C  to 
set  aside  the  putnee,  as  such  putnee  had  been  created 
prior  to  D*s  purchase,  and  as  tne  lien  which  B  possessed 
had  not  passed  to  D. 

Seion-Karr,  J, — The  plaintiffs  sued  to  set 
aside  a  putnee  of  two  mouzahs,  and  to 
obtain  khas  possession  of  the  same. 

The  facts  out  of  which  the  present  conten- 
tion arises,  as  bare  facts,  are  very  little  in 
dispute,  but  the  position  of  the  parties 
and  the  rights  accruing  to  them  out  of  that 
position  have  been  both  contested  before  us. 

It  seems  that  the  defendants  Nos.  4  to  8, 
being  Okhoy  Dutt  and  others,  were  indebted 
to  the  defendants  Nos.  9  to  12  in  the  sum 
of  20,800  rupees;  and  on  the  9th  of  Magh 
1261,  or  the  21st  of  January  1854,  a  razee- 
namah  and  a  safeenamah  were  filed  by^the 
parties,  whereby  the  Dutts  bound  themselves 
not  to  transfer  by  gift  or  sale,  or  otherwise 
alienate  a  certain  zemindaree  known  as  Lot 
Biddea  until  the  debt  due  to  defendants 
9  to  12,  viz.,  the  Roys,  had  been  satisfied. 
Failing  this,  a  decree  was  to  issue,  and  be 
executed  accordingly.  On  the  20th  of  Pons 
1266,  or  some  years  after  the  razeepaipah 
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and  safeenamah  in  question,  the  Dutts 
granted  a  putnee  of^two  mouzahs  of  the 
Lot  Biddea  to  the  defendants  Dhun  Kishen 
Sein  and  otRers.  Nos.  i  to  3,  who  are  the 
real  and  substantial  defendants  in  the  present 
action.  It  has  not  been  contended  either  in 
the  Lower  Court  or  before  us  that  there  was 
anything  fraudulent  and  collusive  in  the 
putnee  in  question,  though  it  is  contended 
that,  under  the  terms  of  the  razeenaraah, 
the  Dutts  had  no  right  to  create  the  putnee, 
and  that  the  Seins  should  take  nothing. 

Then,  on  the  ^\h'oi  Assin  1271,  or  some- 
time in  September  1864,  the  defendant 
No.  13  purchased,  at  a  sale  in  execution  of 
decree,  the  rights  of  the  Dutts,  debtors  in  the 
suit  which  had  been  compromised,  but  in 
which  execution  was  taken  out  failing  the 
compromise,  and  then  he  transferred  the 
same  immediately  afterwards  to  Messrs. 
Erskine. 


On  going  to  Uke  possession,  the  plaintiffs 
found  the  defendants  Nos.  1  to  3  in  possession 
of  their  putnee,  and  so  they  have  brought 
this  suit  to  cancel  the  same,  and  to  obtain 
khas  possession  of  the  mouzahs. 

On  this  state  of  things,  and  on  the  action 
as  brought,   the    Principal    Sudder    Ameen 
has  held  that  the  plaintiffs  have  no  right  to 
enforce  the  terms  of  the  razeenamah,  and 
to   set  aside   the   putnee   created    after   the 
above  deed;   that  the   putnee  was   created 
long  before  their  purchase;  that  they  have 
acquired  the  rights  of  the  debtors,  and  not 
those  of  the  creditors ;  that  the  lien  created 
under  the  razeenamah  belongs  to  the  cre- 
ditors Nos,  9  to  12;  that  these  latter,  had 
they  chosen,  might  have  sued  to  set  aside 
the  alienation  caused  by  the  putnee,  and  to 
sell  the  property  as  it  existed  at  the  time  of 
the  razeenamah,  but  ihey  did  not ;  and  that, 
all  things  considered,  the  plaintiffs  bought 
nothing  but  the  rights  of  the  Dutts  as  they 
were  in  1864  or  1271.     Holding  these  views, 
the  Principal  Sudder  Ameen  dismissed  the 
case^ 

In  appeal  before  us,  Mr.  Allan,  admitting 
that  the  plaint  is  not  artistically  framed, 
not  the  action  properly  laid,  still  contends 
that  tie  has  a  right  to  relief  from  the  Civil 
Courts  in  his  present  action,  on  the  following 
grounds : — 

/j/._That  his  clients  are  the  holders  of 
decree  No.  49,  which  is  siill  unsatisfied. 

2nd. — ^That,  by  the  terms  of  the  decree 
which  was  to  be  carried  out  if  the  razeenamah 


were  violated,  which  decree  his  clients  have 
purchased,  the  defendants  Nos.  4  to  8  were 
interdicted,  from  alienation,  and  the  other 
defendants  Nos.  i  to  3  could  take  no  beneficial 
interest  by  their  putnee. 

jrd. — ^That,  if  the  defendants  insist  on  re- 
taining their  putnee,  they  are  bound  to  pay 
off  the  debt  due  to  Messrs.  Erskine  as  mort- 
gagee and  pledgee  in  the  room  of  the  origi- 
nal creditor. 

It  is  quite  certain  that  the  plaint,  as  fram- 
ed in  this  suit,  did  not  disclose  any  such 
cause  of  action,  nor  did  the  plaintiffs  therein 
ask  for  the  relief  which  Mr.  Allan  now 
asks  for,  nor  could  we,  under  any  view  of 
the  case,  declare  the  putnee  void,  or  give  the 
plaintiffs  khas  possession  as  prayed  for  in 
the  plaint. 

At  the  same  time,  the  third  issue  framed 
by  the  Principal  Sudder  Ameen  did  in  some 
measure  raise  this  question  now  before  us. 
That  issue  is  as  follows : — 


"  Whether  the  decree,  in  execution  of  which 
Lot  Biddea  was  sold,  contained  the  con- 
dition that  the  said  lot  could  not  be  trans- 
ferred until  the  decreUl  debt  was  first 
satisfied:  if  so,  can  the  putnee  tenure 
created  by  the  debtor-defendant  stand  good 
in  law.?" 

It  is  not  contended   by  the  respondents 
before  us  that  the  creation  of  the  putnee  is 
not  one  of  those  alienations  against  which 
the   razeenamah  and  safeenamah   were   in- 
tended to  guard.     And   from  the   record  it 
is   clear    that   in    September    1864    several 
decree-holders  simultaneously   attached  the 
property,  which  was  sold  for  the  debt  due  on 
decree  No.  49,  in  which  the  plaintiffs  pur- 
chased, as  well  as  for  that  due  on  decree 
No.    106,   and   it   is   also    certain    that    the 
proceeds  of  the  sale  were  distributed  rateably 
among  the  various  creditors,  who  all,  more  or 
less,  took  steps  to  attach  and  realize,  though 
for  some  cause,  which  is  not  very  clear,  the 
decree   in   No.   49   was  not  satisfied  either 
wholly  or  in  part. 

On  the  case  as  it  stands,  the  question  for 
our  decision,  on  all  the  points  raised  by 
Mr.  Allan,  is,  concisely  put,  whether  his 
clients  can  be  regarded  as  having  a  lien  on 
the  property  alienated,  and  whether  they  can 
compel  the  putneedars  either  to  give  up 
their  putnee,  or  to  pay  off  the  decree  which 
barred  all  alienation  before  such  payment. 

• 

In  the  course  of  arguments,  the  following 
cases  have  been  quoted  on  boin  sides : — 
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Sudder  Dewanny  Adawlut  Reports  for 
1859,  page  345. 

Sadder  Dewanny  Adawlut  Reports  for 
1858,  page  1206. 

Weekly  Reporter,  Volume  III.,  page  65. 
Ditto,  Volume  IV.,-  page  32. 

Ditto,  Volume     1.,  page  316. 

Ditto,  Volume  VI.,  page  13. 

Miscellaneous  Rulings. 

And  also  two  cases  not  printed,  the  one 
decided  by  Sir  Charles  Jackson  and  Kemp, 
JJ.,  on  the  14th  of  January  1863,  special 
appeal  No.  156  of  1861  ;  and  the  other  by 
&iyley  and  Campbell,  J  J.,  on  the  23rd  May 
1863,  special  appeal  No.  1157  of  1861. 

The  cases  quoted  from  the  decisions  of  the 
hie  Sadder  Court  are  not  in  point.  Of  the 
decisions  of  the  High  Court,  that  reported 
in  Volume  IV.,  page  32,  Civil  Rulings,  seems 
somewhat  to  favor  Mr.  Allan's  contention, 
while  those  of  x  863,  not  printed,  are  decid- 
edly in  favor  of  the  respondents.  The  other 
cases  do  not  help  us  much  in  settling  the 
question. 

Mr.  Allan's  position,  in  addition  to  the 
informal  character  of  the  plaint,  is  still 
farther  embarrassed  by  the  fact  that,  in  con- 
travention of  the  terms  of  the  razeenamah 
and  safeenamah,  his  clients  purchased,  not 
only  the  property  of  the  debtors,  but  the 
property  of  those  who  had  been  sureties  for 
the  debt.  By  the  compromise,  it  had  been 
provided  that  the  property  of  the  debtors 
shoaki  first  be  put  up  for  sale,  and  then,  if 
that  proved  insufficient,  the  property  of  the 
sareties  should  be  sold.  Thus,  if  the  terms 
of  the  razeenamah  and  safeenamah  have 
been  substantially  violated  by  the  defendants 
who  created  the  putnee,  a  similar  disregard 
of  the  terms  thereof  has  been  shown  by  Mr. 
Allan's  clients  in  purchasing  the  property 
pot  up  to  sale  by  defendants  Nos.  9  to  12. 

On  the  whole,  after  much  consideration  of 
the  facts  and  arguments,  I  am  inclined  to  the 
opinion  that  the  decision  of  the  Principal 
Sadder  Ameen  oaght  to  be  upheld,  and  that 
we  ought  not  to  grant  the  relief  now  prayed 
for  in  the  present  appeal.  The  defendants 
Not.  9  to  12  really  put  up  to  sale,  and 
Messrs  Erskine  boaght,  the  rights  and 
interests  of  the  debtors  as  they  stood  at  the 
time  of  the  sale,  and  the  plaintiffs  have  no 
tight  to  look  for  anything  more  than  what 
was  then  attached  and  sold.  The  plaint 
was  not  that  of  a  party  who  was  seeking  to 
eidorce  a  lien  ^hich  had  been  possessed  by 
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the  judgment-creditor,  and  had  passed  to  the 
plaintiff ;  and  though  mention  was  made  of 
the  improper  alienation  in  the  plaint,  and 
though  the  point  was  raised  in  Vome  shape 
before  the  Lower  Court,  I  yet  think  that, 
looking  to  the  position  of  all  the  parties, 
and  to  the  course  of  the  decisions  on  these 
controverted  questions,  Messrs.  Erskine 
cannot  be  now  said  to  stand  in  the  shoes  of 
the  judgment-creditors. 

The  case  quoted  from  Volume  IV.,  Weekly 
Reporter,  page  32,  is  one  of  considerable 
complexity,  and  the  facts  do  not  appear  to  be 
identical  with  the  facts  in  the  case  before  as. 
In  that  case  the  Judges  held  that  the  sale  in 
execution  actually  passed  to  the  plaintiffs  the 
property  which  was  mortgaged,  becaase  the 
plaint  had  asked  for  the  actual  realization 
of  the  mortgage  and  for  a  declaration  of 
right  to  redeem. 

Had  the  present  suit  been  laid  in  the 
abc(Ve  form,  the  defendants  might,  perhaps, 
have  set  up  a  different  defence,  and  they 
would  have  known  clearly  what  they  were 
called  on  to  meet,  while  we  have  no  means 
of  ascertaining  in  the  present  suit  whether 
any,  and,  if  any,  how  mach  of  the  decree 
has  been  paid  off,  or  why  it  has  not  been 
satisfied. 

The  case  decided  by  Bayley  and  Campbell, 
JJ.,  on  the  23rd  of  May  1863  seems 
exactly  in  point  with  the  present  case. 
There  a  creditor,  who  had  a  lien  on  certain 
properties,  sold  the  rights  and  interests  of 
his  debtor,  and  bought  them  himself.  When 
he  wished  to  take,  not  only  the  rights  and  in- 
terests of  the  debtor,  but  rights  alienated  and 
in  the  possession  of  another,  the  Court  held 
that  he  coald  not  succeed  without  previous 
enforcement  of  mortgage,  but  that  he  would 
not  be  prejudiced  if  he  chose  to  proceed 
against  properties  alienated  after  his  lien, 
for  any  unsatisfied  balance  of  his  money. 

The  present  case  seems  to  me  on  all  fonrs 
with  the  above. 

The  case  decided  by  Sir  C.  Jackson  and 
Kemp,  JJ.,  is  also  in  favor  of  the  re- 
spondents, though  the  facts  are  not  exactly 
the  same.  . 

It  is  true  that  Messrs.  Erskine's  ^ase 
may  be  somewhat  hard,  and  that  the  creation 
of  the  putnee  was  against  the  terms  of  the 
compromise.  But  the  maxim  '*  caveat 
emptor"  would  apply  to  their  case,  and  I 
cannot  think  that  they  are  now  legally  in 
any  position  but  that  in  which  the  debtors 
were  in  1271. 
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I  am  unable  to  say  that  the  decision  of 
the  Lower  Court  is  legally  wrong ;  and,  as 
I  cannot  see  my  way  to  granting  the  plaint- 
iffs the  relief  which  they  now  require,  1 
.would  dismiss  this  appeal  with  costs. 
,     Mtttra,  7,-1  concur  generally. 


The  5th  August  1867. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Judges. 

Limitation— Section  77,  Act  X.  of  1859. 
Case  No.  479  0^  i^^7- 

Special  Appeal  from  a  decision  passed  by  Mr, 
H'  S,  Thompson,  Principal  Sudder  Ameen 
of  Backergunge,  dated  the  irth  January 
i86j,  affirming  a  decision  passed  by  Babqp 
Brojokishore  Sein,  Moonsijf  of  that  Dis- 
trict, dated  the  loth  April  1866. 

Prosunno  Moyee  (Defendant),  Appellant, 

versus 

Ram  Komul  Sein  and  others  (Plaintiffs), 

Respondents. 

Baboo  Roopnath  Banerjee  for  Appellant. 

Baboo  Bama  Churn  Banerjee  for 
;  Respondents. 

#  • 

When  the  object  of  a  suit  is  directly  to  set  aside  an 
order  passed  under  Section  77,  Act  X.  of  1S59,  the  limit- 
ation oTone  year  applies  ;  but,  when  a  party  sues  on  a 
general  right  to  real  property,  12  years'  limitation  ap- 
plies. 

Bayley,  J- — Defendant  is  special  ap- 
pellant. The  only  plea  pressed  before  us  is 
that  this  suit  should  have  been  brought 
within  one  year  from  the  date  on  which  the 
order  was  passed  against  plaintiff  under 
Section  77,  Act  X.  of  1859. 

^The  rule  of  law  is  that,  when  the  object  is 
directly  to  set  aside  an  order  passed  under 
Section  77,  Act  X.  of  1859,  the  limitation  of 
one  year  applies,  but  that  there  is  no  such 
restriction  when  a  party  sues,  as  plaintiff 
does  here,  on  a  general  right  to  real  property, 
to  which  1 2  years*  limitation  applies.  In  this 
view  we  dismiss  this  special  appeal  with 
costs. 


The  5  th  August  1867. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Joint  Hindoo  family— Presiimptioo  of  joint  estate 
(Strict  proofs  to  rebut)— Auction-purchaser. 


Case  No.  643  of  1867. 

Special  Appeal  from  a  decision  passed  by 
Mr,  A,  Hope,  Judge  of  Sarun,  dcUed  the 
jist  December  186 j,  reversing  a  decision 

.  passed  by  Moulvie  Itrut  Hossein  Kkan^ 
Principal  Sudder  Ameen  of  that  District ^ 
dated  the  2gth  November  186^, 

Lalla  Sreedhur  Narain  (one  of  the 
Plaintiffs),  Appellant, 

versus 


Lalla  Modho  Pershad  and  others 
(Defendants),  Respondents. 

Mr.  R.  T.  Allan  and  Baboos  Unnoda  Per^ 
shad  Banerjee,  Romesh  Chunder  Mitter, 
and  Mohesh  Chunder  Chowdhry  for  Ap- 
pellant. 

Baboos  Onookool  Chunder  Mookerjee  and 
Greesh  Chunder  Ghose  for  Respondents. 

Character  of  **  strict  proofs"  which  an  auction-pur> 
chaser  of  the  rights  of  one  member  of  a  joint  Hindoo 
family  can  be  expected  to  g^ve  in  order  to  rebut  the  pre- 
sumption in  favor  of  joint  estate  in  a  joint  Hindoo 

family. 

Glover,  J. — This  was  a  suit  to  recover 
certain  property  by  right  of  inheritance. 

The  circumstances  are  fully  detailed  in 
this  Court's  order  of  remand,  dated  4th  July 
1 866  (VI.  Weekly  Reporter  70) ;  and  the 
only  question  to  be  decided  is  the  nature 
of  Beharee  the  judgment-debtor's  right  in 
the  property  sold  ;  in  other  words,  were  the 
mouzahs  in  question  the  separately  acquired 
property  of  the  elder  brother  Beharee,  or  did 
they  belong  to  the  family  ? 

The  High  Court  considered  that,  in  trying 
this  issue,  the  Judge  below  had  not  thrown 
the  onus  on  the  right  party  ;  that  the  pre- 
sumption in  a  joint  Hindoo  family  being  that 
all    the   property  was    like^se    joint,    ihc 


!: 


1867.] 


Civil 


THE   WSEKLY   REPORTSR. 


Rulings, 


»95 


defeodants,  who  put  forward  the  special  plea 
of  sq)arate  acquisition  by  Beharee,  were  bound 
to  prove  it  in  the  strictest  manner. 

The  case  was  remanded  accordingly. 

The  Judge  has  now  re-considered  his  judg- 
ment after  calling  for  further  evidence,  and 
has  again  come  to  the  conclusion  that  the 
lands  in  dispute  were  the  separately  acquired 
property  of  Beharee,  and  were  rightly  sold 
in  execatioQ  of  the  decree  against  him. 

The  plaintiff  again  appeals  specially  to 
this  Court,  urging  that  the  evidence  on 
which  the  Judge  has  found  the  property  to 
bre  belonged  separately  to  Beharee  falls 
fo  short  of  the  "strictest  proof  required 
Vf  the  order  or  remand,  and  that  the  Judge's 
(fecision  is  nothing  more  than  a  re-capitula- 
tion of  his  former  reasons — reasons  which 
vere  held  by  this  Court  to  be  insufficient. 

The  new  documentary  evidence  consists  of 
a  petition  of  Beharee  Lall,  a  list  of  property 
signed  by  him,  and  a  security-bond  executed 
bf  his  brother  Binda  Lall.  The  two  former 
docnoients  could  be  no  direct  evidence  in 
favor  of  Beharee  Lall's  separate  right,  nor 
^ord  any  presumption  that  the  property 
dealt  with  in  the  name  of  one  member  of  a 
joint-family  did  not  belong  equally  to  all. 

The  security-bond  is  relied  upon  to  show 
that  the  family  quoad  the  property  now  in 
soit  was  not  joint;  but  the  fact  is  that 
Binda  Lall  only  pledged  certain  moveable 
pioperty  as  security  for  his  brother  Beharee, 
so  that  the  document  after  all  proves  no- 
thing against  the  allegation  that  the  family 
WIS  in  all  respects  joint  and  undivided. 

Besides  these  documents,  there  is  the 
evidence  of  two  witnesses  who  depose  that 
^  property  belonged  to  Beharee  Lall,  and 
vas  purchased  by  him,  and  that,  from  the 
date  of  his  purchase,  it  remained  in  his 
possession. 

Now,  if  the  words  of  the  remand-order 
are  to  be  taken  to  mean  that  direct  proof  of 
the  separate  ownership  of  Beharee  should 
be  given  by  showing  that  the  purchase- 
money  was  his  alone,  and  that  he  alone  re- 
ceived the  rent  of  the  land,  the  defendants' 
case  must  necessarily  fail,  or  they  are  not 
in  a  position  to  give  such  evidence. 

They  are  strangers,  purchasers  at  an 
auction-sale  without  notice  that  any  one, 
save  Beharee,  had  ^any  claim  to  the  property. 
Beharee  is  now  a  plaintiff  in  this  case,  siding 
vith  his  brother  and  opposing  their  claim ; 
ttd  the  evidei)|ce  ( /.  e,^  the  account-books  of 


the  estate)  necessary  to  show  who  were  th6 
owners  of  the  property  is  not  in  their 
power,  but  in  that  of  their  adversaries. 

The  utmost  they  could  do  was  to  show  by 
documents  admittedly  executed  by  Beharee 
that  he  had  always  held  himself  out  to  the 
world  as  the  sole  owner  of  the  property,  and 
to  prove  by  oral  testimony  that  Beharee  was 
the  party  who  purchased  the  land  and 
received  its  profits. 

If,  then,  the  words  "strictest  proof"  are 
to  be  taken  as  meaning  the  strictest  proof, 
possible  to  the  defendants  under  the  circum- 
stances of  their  position,  we  think  that  what 
they  have  given  would  be  a  sufficient  carry- 
ing out  of  the  High  Court's  order  of  remand. 

We  quite  admit  the  force  of  Mr.  Allan's- 
argument  for  the  appellant,  and  have  no 
doubt  of  the  correctness  of  the  long  current 
of  decisions  which  establishes  the  presump- 
tion in  favor  of  joint-estate  in  a  joint  Hindoo 
family;  but,  if  the  order  of  remand  can 
b^  construed  as  we  think  it  ought  to  be, 
the  decision  of  the  Judge  below  on  the  ques- 
tion of  separate  ownership  by  Beharee  Lall 
becomes  one  of  fact  on  evidence  with  which 
there  Is  no  interference  possible  in  special 
appeal. 

We  think  that  the  Judge  laid  an  undue 
importance  on  the  fact  that  the  defendant 
waited  nine  years  without  objecting  to  the 
possession  of  Sadipore  by  the  auction-pur- 
chasers; but,  as  he  states  distinctly  in  his 
judgment  that  he  arrives  at  his  conclusion 
on  the  evidence  adduced  on  the  remand 
taken  with  the  evidence  before  given,  hia 
ruling  on  this  point  is  of  no  importance. 

The  special  appeal  must  be  dismissed 
with  costs. 


The  6th  August  1867. 

Present : 

The  Hon'ble  W.  S.  Seton-Karr  and  A.  G. 
Macpherson,  Judges, 

Plaint  •—  Sectiona  26  and  29,  Act  VIII.,  t650» 

Case  No.  284  of  1866. 

Regular  Appeal  from  a  decision  passed  by 
Baboo  Gunga  Churn  Shome,  Principal 
Sudder  Amee?t  of  Sarun^  dated  the  18th 
May  1866, 
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Bishen  Sahaye  Singh  (one  of  the  Defendants), 

Appellant^ 


^  versus 

Beer  Ktshore  Singh  and  others  (Plaintiffs), 

Respondents, 

Baboo  Dehendro  Narain  Bose  for 
Appellant. 

Mr,  R,  T,  Allan  for  Respondents. 

Suit  laid  at  Rupees  6,500. 

A  plaint)  which  is  unoecessarily  prolix,  or  argumenta- 
tive, or  which  contains  irrelevant  matter,  ou^^ht  to  be 
Injected  by  the  Court  to  which  it  is  presented,  or  ought 
to  be  returned  to  the  plaintiff  for  amendment. 

A  plaint,  which  contains  a  prayer  that  the  defendant 
nay  be  criminally  prosecutra  ror  forgery,  should  be 
rejected. 

Mere  argument  is  (under  Section  134  of  Act  VIII.  of 
1859)  inaditissible  ev*n  in  a  written  statement. 

The  plaintiffs  sued  to  set  aside  a  deed  of 
sale  of  a  two-annas  share  in  a  certain  mouzah 
(bearing  date  the  7th  of  January  1862,  cor- 
responding with  the  2ist  of  Pous  1269 
Fuslee),  which  deed  they  described  as  falso 
and  fraudulent. 

The  defendant  Bishen  Sahaye  maintained 
the  genuine  character  of  the  deed ;  but  the 
Principal  Sudder  Ameen  gave  the  plaintiff  a 
decree,  and  recorded  that  the  plaintifiFs,  if  so 
minded,  might  proceed  in  the  Criminal  Court 
against  the  defendants. 

In  appeal  we  have  heard  both  parties.  But 
we  have  not  thought  it  necessary  to  call  on 
the  appellant  to  reply  to  the  respondents,  who, 
in  our  opinion,  utterly  failed  to  support  the 
judgment  of  the  Lower  Court,  or  to  show  us 
any  grounds  for  supposing  the  deed  to  be 
folse  or  fraudulent. 

The  deed  of  sale  is  of  recent  date.  It  was 
executed  at  the  station  of  Motihari,  in  the 
district  of  Chumparun,  and  was  duly  register- 
ed. It  is  deposed  to  by  several  witnesses 
who  give  a  clear  and  connected  account  of 
the  execution,  and  of  the  payment  of  the 
consideration-money,  and  of  the  reasons  for 
the  sale. 

It  is  true  that  oral  evidence  of  this  kind 
requires  to  be  carefully  scrutinized,  and  to 
be  considered  in  connection  with  all  the  pro- 
babilities of  the  case.  But  the  reasons  assigned 
b/'the  Principal  Sudder  Ameen  for  discredit- 
ing \hi8  evidence  are  frivolous  and  unsa- 
tisractory;  for  example,  he  states  (as  facts 
tending  to  discredit  them)  that  the  witnesses 
made  discrepant  statements,  not  in  the  num- 
ber of  rupees,  but  in  the  number  of  annas 
in  the  consideration-money,  and  as  to  the 
exact  day  of  registration. 


Mr.  Allan  for  the  respondents,  the  plaint- 
iffs, dwells  on  the  absence  of  the  Mooktear 
Gujraj  Singh,  at  whose  house  in  Motihari  the 
deed  is  said  to  have  been  drawn  out.  Bat 
the  appellant  shows  that  he  twice  endea- 
voured to  procure  the  attendance  of  this 
person  without  effect;  and  the  plaintiffs 
might  themselves  have  subpoenaed  him,  and 
otherwise  have  enforced  his  attendance  in 
Court  if  they  thought  the  appellant  was 
intentionally  keeping  him  out  of  the  way. 

That  the  deed  should  be  executed  at 
Motihari,  where  neither  of  the  parties  reside, 
is  not  surprising.  Both  parties,  we  are  told, 
reside  in  the  district  in  different  villages, 
and  the  sudder  station  offers  to  such  parties 
facilities  both  for  registration  and  execution. 
But,  admitting  that  the  evidence  to  the  exe- 
cution and  payment  of  consideration  dis- 
covers no  higher  commendation  than  that  it  is 
precise,  and  that  it  goes  to  prove  the  points 
which  the  defendant  wished  to  prove,  the 
probabilities  drawn  from  the  conduct  and 
position  of  the  parties  are  altogether  in  favor 
of  the  genuineness  of  the  deed. 

A  paiowa  lease,  that  is,  a  lease  in  the 
nature  of  an  usufructuary  mortgage,  had  been 
granted  by  the  plaintiff  for  four  annas  of  the 
mouzahs  in  dispute,  to  Messrs.  Hill,  indigo- 
planters  in  the  neighbourhood.  This  lease 
had  been  granted  on  the  8th  of  November 
1856,  or  in  1264,  and  was  to  run  to  1273. 

On  the  9th  of  February  1863,  or  rather 
more  than  a  year  after  the  sale  which  is  now 
impugned,  the  plaintiffs  are  shown  to  have 
granted  to  the  above  gentlemen  a  fresh  lease, 
not  indeed  of  four  annas,  but  of  two  annas  of 
the  village,  and  the  new  lease  was  to  ran 
from  1271  to  1285. 

The  defendant  shows  that  he  also  granted 
a  lease  of  the  remaining  two  annas  of  the 
village,  being  the  share  which  he  had  pur- 
chased from  the  plaintiffs,  about  the  same 
time  or  on  the  3rd  of  February  1863;  and 
he  argues  that  these  facts  are  strong  cono* 
borations  of  the  sale  to  him  by  the  plaintiff, 
inasmuch  as  there  would  be  no  reason  why 
the  plaintiffs,  who  had  given  Messrs.  Hill 
a  lease  of  the  four  annas,  which  lease  had  not 
expired  in  127 1,  but  was  to  run  on  to  1273, 
should  give  a  fresh  lease  of  a  similar  portion 
of  the  property  before  the  expiry  of  the 
first  lease. 

It  seems  to  us  that  th^  only  rational  solu- 
tion of  the  fact  is  that  the  plaintiff  had,  pre- 
vious to  the  expiry  of  the  first  lease  or  in 
1269,  parted  with  one-half  of  the  property, 
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and  that  Messrs.  Hill  then  procured  from  the 
purchaser  a  lease  for  two  annas,  and  a  renewal 
from  the  original  proprietor  of  two  annas 
more,  thus  making  up  the  whole  four  annas 
of  the  mouzahs. 

The  explanation  given  by  the  plaintiffs' 
witnesses  of  this  remarkable  fact  is  that 
Messrs.  Hill  wore  out  the  plaintiffs,  by  their 
importunities,  and  forced  them  to  give  aiease. 
This  explanation  is  childish  and  absurd. 

The  Principal  Sudder  Ameen  appears  to 
have  felt  the  difficulty  created  by  the  plaintiffs' 
conduct  in  this  respect ;  but  he  gets  over  it 
by  saying  that  it  is  not  sufficient  to  outweigh 
the  other  improbabilities.  A  true  percep- 
tion of  the  rights  of  the  case  might  have 
led  him  to  the  conclusion  that  this  one  fact 
gave  strength  and  consistency  to  the  direct 
evidence,  and  that  the  improbabilities  existed 
only  in  imagination,  and  had  no  substance. 

There  are  other  points  in  the  case  which 
make  in  the  defendants'  favor. 

The  plaintiffs  argue  that,  if  the  deed  were 
genuine,  they  would  have  signed  the  same 
themselves,  and  would  not  have  signed  by 
the  pen  of  Kunjun  Sahoo.  But  it  is  shown 
that  they  were  in  the  habit  of  executing 
other  deeds  in  the  same  way  and  by  the  pen 
of  one  person. 

The  mortgage-deed  of  the  5th  of  Magh 
1266  to  Anarkoli,  the  mother  of  the  defend- 
ant, and  the  mooktearnamah  of  the  2nd  of 
April  1 858,  are  executed  in  the  same  manner. 
The  patowa  deed  of  1856  is  also  executed 
by  one  person,  Ram  Narain,  for  himself  and 
others.  Only  in  a  deed,  dated  14th  of  March 
1865,  do  the  plaintiffs  all  sign  in  their  own 
persons. 

The  plaintiffs  lay  stress  on  the  deed  of 
mortgage  to  Anarkoli,  which,  they  say,  is  in 
their  hands,  and  was  produced  by  them,  and 
not  by  the  defendant.  But,  as  the  plaintiffs 
sUll  retained  their  right  in  a  part  of  the  pro- 
perty, it  is  not  surprising  that  the  mortgage - 
deed  should  remain  with  them.  There  is  a 
visible  alteration  in  the  indorsement  on  the 
said  deed,  the  month  of  Chyet  1268  having 
been  substituted  for  some  other  date ;  and  this 
alteration  makes  the  document  wholly  worth- 
less for  the  purpose  for  which  it  was  put  in 
evidence  by  the  plaintiffs. 

The  defendants  have  given  evidence  to  show 
that  this  deed  of  mortgage  was  paid  off  at 
the  time  of  the  sale,  or  on  the  7th  of  January 
1862  ;  and  the  plaintiffs  have  not  shown  how 
or  when  otherwise  this  debt  was  paid  off  by 
them*  * 


The  motive  alleged  by  the  plaintiffs  for 
the  forgery  of  the  deed  is  not  proved,  and  is 
improbable.  It  is  simply  allefired  that  the 
defendant  and  Messrs.  Hill  have  concerted 
measures  to  defraud  the  plaintiff.  If  this 
were  really  the  case,  no  importunity  on  the 
part  of  Messrs.  Hill  would  have  succeeded 
in  wresting  a  second  lease  from  the  plaintiffs 
when  the  first  lease  had  yet  two  years  to  run. 
And  the  plea  of  any  misunderstanding  with 
Messrs.  Hill  rests  on  nothing  except  peti- 
tions to  the  Magistrate  against  Messrs.  Hill 
of  no  later  date  than  1844  and  1845 — P^^*" 
tions  which  are  no  possible  evidence  in  this 
suit  to  which  Mr.  Hill  is  not  a  party. 

The  first  lease  admittedly  granted  by  the 
plaintiffs  to  Messrs.  Hill  in  1856  shows 
clearly  that  any  difficulties  which  had  pre- 
viously existed  had  been  adjusted  satis* 
factorily. 

The  defendants  have,  in  fact,  shown  abun- 
dant cause  why  the  plaintiffs'  suit  should 
i^ever  have  been  decreed.  Motive  for  a 
fraud  so  daring  and  bare-faced  is  altogether 
wanting  on  the  part  of  the  defendants ;  while, 
on  the  other  hand,  it  is  perfectly  easy  to 
conceive  why  a  person,  situated  as  the  plaint- 
iffs are,  might  wish  to  turn  round  and  re- 
pudiate his  own  act  and  deed. 

It  is  wholly  impossible  for  us,  at  this 
stage,  to  accede  to  Mr.  Allan's  request  that 
the  case  be  remanded  for  the  evidence  of  the 
plaintiffs  and  defendants,  and  for  that  of 
Messrs.  Hill  to  be  recorded.  No  doubt,  the 
case  could  not  be  properly  tried  without  ex- 
amining the  plaintiffs ;  and  it  is  incompre- 
hensible to  us  that  they  should  not  have 
been  examined.  But  they  allowed  the  case 
to  be  decided  without  tendering  themselves  as 
witnesses,  and  they  have  failed  to  prove 
even  a  primd-facie  case.  Under  such  cir- 
cumstances, we  have  no  power  to  remand 
the  suit. 

* 

Before  concluding,  it  appears  to  us  to  be 
necessary  to  remark  at  some  length  upon  the 
plaint  which  has  been  placed  upon  the  record 
in  this  case. 


The  plaint  is  of  such  a  nature  thati  no 
Court  which  paid  the  smallest  attention  to 
the  provisions  of  the  Code  of  Civil  Procedure 
could  have  admitted  it  upon  its  files.  It  is 
drawn  in  defiance  of  the  directions  of  the 
Code,  and  contains  nearly  every  fault  which  a 
plaint  can  have,  being  most  unnecessarily 
prolix,  argumentative,  and  full  of  matter 
^  which  is  wholly  inelevant. 
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Section  26  of  Act  VIII.  of  1859  is  as 
follows:  "The  plaint  shall  be  distinctly 
"written  in  the  langu^e  in  ordinary  use  in 
"proceedings  before  the  Court,  and  shall 
"  contain  the  following  particulars : — 

"  I.  The  name,  description,  and  place  of 
"  abode  of  the  plaintiff. 

"2.  The  name,  description,  and  place  of 
"  abode  of  the  defendant,  so  far  as  they  can 
"  be  ascertained. 

"3.  The  relief  sought  for,  the  subject  of 
'.'the  claim,  the  cause  of  action,  and  when  it 
"  accrued ;  and,  if  the  cause  of  action  accrued 
"beyond  the  period  ordinarily  allowed  by 
any  law,  for  commencing  such  a  suit,  the 
ground  upon  which  exemption  from  the 
"  law  is  claimed." 

Section  29  enacts  that,  "if  the  plaint  do 
not  contain  the  several  particulars  herein- 
before required  to  be  specified  therein,  or 
if  it  contain  particulars  other  than  those 
required  to  be  specified,  whether  relevant 
to  the  suit  or  not,  or  if  the  statement  o^ 
particulars  be  unnecessarily  prolix,  or  if 
the  plaint  be  not  subscribed  and  verified  as 
hereinbefore  required,  the  Court  may  re- 
ject the  plaint,  or,  at  its  discretion,  may 
allow  the  plaint  to  be  amended." 

How  far  have  these  directions  been  at- 
tended to  ? 

The  suit  is  brought  simply  for  the  purpose 
of  obtaining  a  declaration  that  a  certain  deed 
which  purports  to  have  been  executed  by 
the  plaintiffs  is  a  forgery,  and  not  binding 
upon  the  plaintiffs. 

The  first  paragraph  of  the  plaint  is  to  the 
following  effect; — 

"Suit  for  setting  aside  a  fraudulent  and 
"  fabricated  deed  of  sale,  purporting  to  have 
"been  executed  on  the  7th  January  1862, 
"corresponding  with  Pous  1262  Fuslee,  and 
^'/or  causing  the  defendants  to  be  tried  /or 
forgery ;  laid  at  Rupees  6,5CX),  being  the 
"  consideration-money  covered  by  that  deed. 
"  The  cause  of  action  has  accrued  from  the 
"month  of  December  1863,  when  the  plaint- 
"  iffs  became  cognizant  of  the  forgery." 
Now,  if  the  plaint  had  gone  no  farther  than 
this,  Jt  would  have  contained  all  that  was 
necessary,  and  would  have  been  framed  in 
accordance  with  the  directions  of  the  Code  of 
Civil  Procedure,  except  in  so  far  as  concerns 
the  words  "and  for  causing  the  defendants 
to  be  tried  for  forgery :"  for  we  must  make 
this  exception  as  it  is  certainly  a  novel  idea 
that,  in  order  to  have  a  man  prosecuted  for 


forgery,  it  is  necessary  to  institute  a  civil 
suit.  But,  even  if  the  whole  plaint  bad  con- 
sisted only  of  the  one  paragraph  just  quoted, 
it  ought  to  have  been  rejected,  or  to  have 
been  returned  that  it  might  be  amended  by 
striking  out  all  reference  to  criminal  pro- 
ceedings. This  paragraph,  however,  is  mere- 
ly the  introduction,  and  is  in  length  only 
about  a  thirteenth  part  of  the  whole  plaint* 

We  proceed  to  give  some  extracts  from 
what  follows  : — 

"  It  appears  from  a  copy  of  the  fraudulent 
and  fabricated  deed  of  sale  that  the  defend- 
ant No.  I  has  made  the  plaintiffs  declare 
in  it  the  fact  that,  out  of  the  consideration- 
money  amounting  to  Rupees  6,500,  the 
putowa  (or  mortgage)  money  due  to  Heniy 
Hill  and  Co.,  amounting  to  Rupees  548-4, 
are  kept  in  deposit,  and  Rupees  5,951-12 
are  received  in  cash  to  meet  the  demand  of 
Mussamut  Anarkoli  Koer,  and  defray  other 
necessary  expenses  ;  but  this  Clause  (in  the 
deed)  is  the  result  of  the  foulest  device. 
If  the  putowa-money.  Rupees  548-4,  due 
to  Henry  Hill,  were  payable  out  of  the 
usufruct  of  putowa  property,  then  what  was 
the  use  of  selling  the  property?  It  would 
be  absurd  to  suppose  that  anybody  would 
sell  his  estate  to  satisfy  a  putowa  debt.  As 
for  the  debt  due  to  Mussamut  Anarkoli  Koer, 
it  was  paid  by  the  plaintiffs  out  of  their 
own  money  :  the  said  Clause  in  the  deed  of 
sale  is  the  result  of  the  foulest  device^  and 
has  been  introduced  in  it  to  carry  out  a 
fraudulent  design." 

The  whole  of  this  is  mere  argument,  and 
would  (under  Section  124)  be  inadmissible 
even  in  a  written  statement  in  which  more 
latitude  is  allowed  than  in  a  plaint.  How 
much  more  inadmissible  is  it  in  a  plaint 
which  under  Section  29  ought  to  contain  no- 
thing  save  the  particulars  specified  in  Section 
26 .?    The  plaint  continues : — 

"  It  is  usual  to  have  deeds  of  sale  attested 
"by  known  and  trustworthy  persons,  but 
"this  deed  of  sale  has  been  atte^ed  by 
"eight  persons  including  the  writer,  all  of 
"whom  are  residents  of  different  and  dis- 
"tant  villages.  It  would  be  improbable  to 
"suppose  that  people  of  different  villages 
"  would  assemble  at  a  particular  place  for  no 
"  other  reason  than  to  attest  (a  deed).  This 
"circumstance  alone  is  sufficient  to  show 
"  that  the  deed  of  sale  in  question  is  a  fabri- 
"  cation. 

"Of  the  marginal  witnesses  and  the  wri- 
"  ter  of  the  said  deed  Ram  j'rotab  Lall  m 


186;.] 


Civil 


THS  WEEKLY   REPORTER. 


Rulings. 


299 


"  one  who  is  under  the  influence  of  defend- 
^^ant  No,  I,  and  the  putwaree  of  Mouzah 
"  Boronenha  which  is  leased  out  to  him  (de- 
"fendant  No.  i).  He,  the  said  Ram  Prolab 
"  Lall,  has  already  deposed  on  behalf  of  de- 
*'fendant  No,  I's  father  Lall  Bahadoor  Lall 
"  of  Boronenha,  is  the  son  of  one  Sree  Lall, 
^^  whose  attestation  as  a  witness  is  to  be 
^' found  in  a  fabricated  bond  dated  1st  Fal- 
"goon  1269  F.  Sheopersad  Roy  of  Hurnath 
"is  the  son  of  one  Doorga  Roy's  brother, 
"  who  has  already  deposed  for  the  father  of 
^  defendant  No,  /.  Gujraj  Sing,  the  writer, 
"  is  also  one  who  has  already  deposed  for 
"  the  father  of  defendant  No.  /  in  a  suit 
"which  Oomrao  Sing  had  brought  against 
"him  (defendant  No.  I's  father).  In  such 
"a  state  of  things,  it  is  clear  that  the  wit- 
**  nesses  named  above  consist  of  dependents 
"  and  servants  of  the  defendant  and  his  father. 
"  These  are  the  persons  who  act  the  part  of 
"mendacious  witnesses  whenever  it  is  neces- 
*^sary:  they  are  produced  in  Court  and 
^  examined  whenever  it  is  deemed  expedient 
'^  to  do  so;  the  deed  and  document  in  ques- 
"  tion  have  been  fabricated  in  collusion  with 
"  themr 

This  again  is  a  mere  statement  of  evidence 
and  argument,  and  an  attempt  to  throw  dirt 
beforehand  upon  those  who,  as  the  plaintiffs 
presumed,  would  be  called  to  prove  that  they 
had  executed  the  deed,  and  who  would,  when 
in  Court,  be  open  to  cross-examination  in  a 
proper  way. 

Further  on  is  to  be  found  what  can  only 
be  looked  upon  as  gratuitous  abuse  of  the 
proprietor  of  an  indigo-factory  in  the  neigh- 
bourhood against  whom  numerous  charges 
of  fraud  are  made. 

*'  This  very  defendant,  Bishen  Suhoye  Singh, 
"  having  colluded  with  the  proprietor  of  the 
**  indigO'/actory  at  Suraha,  an  old  enemy 
"  ^/  pl<^i^liff^y  <ind  one  who  has,  from  the 
"  very  beginning,  been  devising,  mischievous 
"  plans  to  defraud  them,  the  plaintiffs,  of  their 
"  lands,  fabricated  two  bonds  for  Rs.  200, 
"  each  purporting  to  have  been  executed  by 
''these  plaintiffs  in  his  favor  on  the  28th 
"Srabuni270.  *  *  *  ♦  This  circum- 
"  stance  clearly  shows  that  all  the  witnesses 
"are  men  under  the  influence  of  Bishen 
"  Sahoye  Singh.  Bishen  Suhoye  Singh,  rely- 
"  ing  on  the  submissive  character  of  these 
"  men,  fabricated  the  deed  of  sale  in  question 
"  and  three  bonds  at  the  instigation  of  the 
^proprietor  of  the  indigofactory  at  Suraha 
"  between  whoi^  and  the  plaintiff  there  exist 
' '  a  chronic  enmity. 


"The  fact  is,  that  various  disputes  have 
been  existing  betwe^^  the  proprietor  of  the 
indigo-factory  at  Suraha  and  ^le  plaintiffs, 
and  their  mooris  from  a  period  antecedent 
to  this,  as  will  appear  on  a  reference  to 
a  number  of  papers  which  exist  in  sup- 
port of  this  statement.  Ihe  proprietors 
of  the  indigo  fcutory  have  from  the  very 
beginning  been  concerting  measures 
to  defraud  the  plaintiffs  of  their  estate ; 
but,  on  matters  being  carried  before  and 
tried  by  judicial  functionaries,  their  at- 
tempts have  proved  abortive.  The'  said 
Saheb  has  forcibly  caused  a  (deed  of) 
putowa  to  be  executed  through  the  pen  of 
one  Kunchun  Sahoo  alone.  Bishen  Suhoye 
Singh  is  an  (bahumkar)  accomplice,  or  one 
who  is  interested  in  the  success  of  the  fac- 
tory. The  proprietor  of  the  indigo-factory 
has  caused  bonds  and  a  deed  of  sale  to  be 
fabricated  by  his  elakadar  and  bahumkar 
Bishen  Suhoye  Singh  with  intent  to  defraud 
the  plaintiffs  of  their  lands.  All  witnesses 
consist  of  defendant's  friends,  accomplices  of 
Bishen  Suhoye  Singh." 

It  is  almost  incredible  that;  after  all  these 
charges  against  Mr.  Hill,  he  was  not  made  a 
party  to  this  suit,  and  was  not  even  examined 
as  a  witness ;  nor  was  there  any  proof  given 
of  the  truth  of  any  one  of  the  charges  made 
against  him. 

The  plaint  ends  with  the  prayer  *•  that 
"  the  Court  will  be  pleased  to  take  the  par- 
"ticulars  above  adverted  to  into  its  kind 
''  consideration,  and,  after  listening  to  the 
''  arguments  and  instituting  the  necessary 
"  inquiries,  set  aside  the  said  deed,  try  the 
"  defendant  (criminally),  and  award  the 
"plaintiffs    their    costs    from    the    defend- 
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We  have  deemed  it  our  duty  to  go  at 
length  into  the  details  of  the  plaint,  and  to 
point  out  its  numerous  defects,  because  it 
appears  to  us  to  be  necessary  that  this  Court 
should  do  its  utmost  to  check  the  obstinate 
and  perverse  disregard  of  the  provisions  of 
the  Code  of  Civil  Procedure  which  many  of 
the  subordinate  Courts  evince.  In  the  pre- 
sent instance,  the  plainest  and  simplest  direc- 
tions of  the  Code  have  been  wholly  neglect- 
ed. Neither  as  a  plaint,  nor  as  a  written 
statement,  ought  such  a  document  as  this 
plaint  ever  to  have  been  allowed  to  be  placed 
upon  the  files  of  any  Court. 

We  have  now  only  to  pronounce  our  deci- 
sion that  the  judgment  of  the  Lower  Court 
be  reversed,  and  that  the  suit  of  the  plaint- 
iffs be  dismissed  with  all  costs  in  all  Courts. 
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The  6th  August  1867. 
Priient : 

The  Hon'ble  L.  S.  Jackson  and  C.  P.  Hob- 
house,  Judges, 

Act  XIX.  of  1843— Registered  and  unregister- 
ed  Kobalas—r  fraudulent  sale. 

Case  No.  670  of  1867. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  Gya,  dated  the 
22nd  January  i86jy  reversing  a  decision 
passed  by  the  Sudder  Ameen  of  that  District, 
dated  the  30th  June  1866. 

Mussamut  Butoolun  (one  of  the  Defendants), 

Appellant, 

versus 

Mussamut  Ozeerun  {Plaintiff)  and  another 
(Defendant),  Respondents, 

Mr.  P.  E.  Twidale  for  Appellant. 

Baboo  Greesh  Chunder  Ghose  for 
Respondents. 

Act  XIX.  of  1843  gives  the  preference,  grenerally 
speaking,  to  a  subsequent  kobala  which  Is  registered 
over  a  prior  one  unregistered.  To  avoid  its  operation, 
plaintin  must  show  that  the  vendor  not  only  sold  and 
parted  with  his  rights  in  the  property,  but  actually 
made  over  possession  to  him. 

If,  however,  the  second  sale  was  illusory,  proving  fraud 
on  the  part  of  the  vendor,  it  would  not  stand  in  the 
way  of  plaintiff's  right. 

Jackson,  J, — Ir  appears  to  me  that  the 
decision  of  the  Principal  Sudder  Ameen  in 
this  case  does  not  dispose  of  the  whole  cause. 
It  would  have  been  a  sufficient  judgment  if 
the  case  had  been  only  between  the  plaintiff 
and  his  vendor,  and  if  there  had  been  no 
question  between  the  prior  unregistered  and 
the  subsequent  registered  kobala.  But,  as 
the  case  stands,  generally  speaking,  Act 
XIX.  of  1843  gives  the  preference  to  the 
subsequent  registered  kobala.  In  order  to 
avoid  the  operation  of  that  law,  the  plaint! fF 
would  have  to  show  that  the  vendor  had 
not  only  sold  and  parted  with  his  rights 
in  the  property,  but  had  also  made  over 
possession  to  him.  If  it  were  so  under 
several  decisions  of  this  Court,  the  operation 
of ^  Act  XIX.  would  be  avoided,  and  the 
plaintiff  would  succeed. 

Then  a  further  question  arises  in  this 
case.  It  seems  to  have  been  alleged  by 
plaintiff  that  the  second  transaction — the  sale 
to  the  defendant  Butoolun  and  others — was 
really  a  sham,  an  illusory  sale  got  up  merely 
for  the  purpose  of  defeating  the  plaintiff's 
title  under  his  prior  purchase.    Of  course, 


if  that  allegation  were  established,  that  would 
also  entitle  the  plaintiff  to  a  decree,  because 
there  would  be  then  fraud  on  the  part  of 
the  vendor,  and  the  subsequent  vendees 
which  would  not  be  allowed  to  stand  in  the 
way  of  plaintiff's  right. 

I  think,  therefore,  that  the  suit  must  be 
remanded  to  the  Lower  Appellate  Court,  in 
order  that  it  may  determine,  Hrst,  whether 
possession  passed  to  the  plaintiff  under  his 
bill  of  sale,  and,  if  so,  that  he  ought  to  get 
his  decree ;  secondly,  if  necessary,  what  the 
character  of  the  second  sale  really  is,  whe- 
ther it  was  bond  fide  as  to  the  defendant 
Butoolun  and  others,  or  a  mere  collusive 
trick  in  order  to  defeat  the  plaintiff's  rights. 
If  the  latter  allegation  be  proved,  of  course, 
the  plaintiff  will  be  equally  entitled  to  suc- 
ceed. 

The  Court  of  first  instance  refers  to  the 
subject  of  possession,  and  says  it  is  not  pro- 
bable that  the  plaintiff  could  have  got  pos- 
session. He  appears  to  have  overlooked  the 
allegation  in  the  defendant's  written  state- 
ment, which  distinctly  shows  that  the  plaint- 
iff has  somehow  or  other  got  into  possession. 
It  will  be  important  to  ascertain  what  the 
character  of  that  possession  was,  whether 
it  was  a  possession  acquired  by  the  plaintiff 
under  his  bill  of  sale,  or  a  subsequent  and 
collusive  possession  which  he  had  surrep- 
titiously obtained  by  the  means  of  other 
parties  lessees. 

Hobhouse,  J.— I  concur. 


The  6th  August  1867. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  C.  P.  Hob- 
house,  Judges. 

Sale  in  execution— Setting:  aside  of  decree. 

Case  No.  917  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Beerbhoom^ 
dated  the  31st  January  i86y,  affirming  a 
decision  passed  by  the  Moonsiff  of  that  Dis- 
trict,  dated  the  21st  February  1866. 

Pearee  Monee  Dossce  and  another  (Plaint- 
iffs), Appellants, 

versus 

The  Collector  of  Beerbhoom  and  another 
(Defendants),  Respondents. 
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Baboo  BhogobuUy  Churn  Ghose 
for  Appellants. 

Bahoos  Kishen  Kishore  Ghose,  Mohendro 

Lall  Seal,  and  Umurnath  Bose  for 

Respondents. 

A  sale  in  execution  of  a  decree  for  costs  is  not  can- 
celled^  when  that  part  of  the  decree  which  made  the 
plaintiff  answerable  for  the  costs  is  set  aside. 

JacksoHy  J. — The  plaintiff  sued  to  have 
the  sale  of  his  property  set  aside.  The 
sale  had  taken  place  in  execution  of  decree 
for  costs  at  the  suit  of  Government.  That 
part  of  the  decree  which  made  this  plaint- 
ifif  answerable  for  those  costs  was  afterwards 
set  aside,  and  they  contend  that  the 
sale  ought  to  fall.  A  case  decided  by  a 
bench  of  this  Court  is  directly  against  the 
plaintiff's  contention  (VII.  Weekly  Reporter, 
page  313).  This  decision,  which  has  been 
cited  by  Baboo  Kishen  Kishore  Ghose,  who 
appears  for  Government,  and  in  which  we 
entirely  concur,  is  conclusive  upon  the 
point. 

The  pleader  for  the  special  appellant 
sought  to  bring  before  us  an  unauthenticated 
manuscript  copy  of  a  decision  said  to  have 
been  made  in  this  Court  in  1865.  Such  a 
case  cannot,  I  think,  be  received  in  opposi- 
tion to  a  reported  case. 

The  special  appeal  must  be  dismissed 
with  costs,  a  separate  set  of  costs  being 
awarded  to  the  purchaser- defendant. 

Hobhouse,  J. — I  concur. 


The  6th  August  1867. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  C.  F. 
Hobhouse,  Judges, 

Liait  of  minmity  in  the  case  of  Mahomedans. 

Case  No.  918  of  1867. 

Special  Appeal  from  a  decision  passed  by  the 
principal  Sudder  Ameen  of  Chittagong, 
dated  the  2$th  January  i86j,  reversing  a 
decision  passed  by  theMoonsiffofSeetakoond, 
dated  the  J4ih  May  1866. 

Abdool  Oahab  Chowdhry  and  others 
(Defendants),  Appellants, 

versus 

Mttssamut  Elias  Banoo  and  others  (Plaintiffs), 

Respondents* 

Vol.  VIII. 


Baboo  Kishen  Succa  Mookerjee  for 
Appellants. 

Baboo  Gireeja  Sunkur  Mojoomdar  for 
Respondents. 

In  the  case  oE  Mahomedans,  not  subject  to  the  Court 
of  Wards,  the  limit  of  minority  is  at  least  16  years. 

Jacksouy  J, — ^The  special  appeal  in  this 
case  is,  that  the  Principal  Sudder  Ameen, 
who  heard  the  appeal  below,  has  f6und  that 
limitation  does  not  apply  to  the  case  of  the 
plaintifiFs,  inasmuch  as  they  sued  within  three 
years  after  attaining  their  majprity  which 
he  interpreted  to  mean  the  age  of  16,  and 
the  special  appellant  contends  that,  in  the 
case  of  Mahomedans  not  being  subject  to 
the  Court  of  Wards,  th^  limit  is  15  years. 
He  is  unable  to  refer  to  any  rule  of 
law  or  any  decision  which  fixes  the  limit 
of  minority  in  cases  of  such  Mahomedans 
at  15  years  :  whereas  the  clear  principle  of 
Mahomedan  Law  itself  is  that  16  years  shall 
bje  the  limit,  unless  in  certain  specified  cases 
within  which  the  present  case  does  not 
fall. 

I  myself  entertain  a  strong  opinion  that, 
since  the  passing  of  Ad  XL.  of  1858,  in 
the  case  of  all  Hindoos  and  Mahomedans 
not  subject  to  the  Court  of  Wards,  the  period 
of  majority  at  which  disqualification  ceases 
is  the  tull  age  of  18  years.  There  are  some 
rulings  of  this  Court  to  the  contrary ;  and, 
if  the  necessity  arose,  I  should  be  inclined 
to  refer  this  question  for  the  decision  of  a 
Full  Bench.  But  there  is  nothing  what- 
ever to  show  that  the  limit  should  be  15 
and  not  16  years.  I  think,  therefore,  that 
the  special  appeal  should  be  dismissed  with 
costs. 

Hobhouse,  J. — I  concur  with  my  learned 
colleague  that  the  proper  limit  in  this  case 
is  at  least  16  years. 


The  7th  August  1867. 

Present  : 

The  Hon  ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges.  ,  ' 

Jurisdiction— Usofructiiary  mortgage. 

Case  No.  92  of  1867  under  Aft  X.  of  1859. 

Regular  Appeal  from  a  decision  passed  by 
Moulvie  Ali  Hossein,  Deputy  Collector  of 
Bhaugulpore,  dated  the  26th  February 
i86y. 
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The  7th  August  1867. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  C.  P. 
Hobhouse,  Judges, 

Admittine  review  without  notice— Section  378, 

Act  VIIL»  Z859. 

Cases  Nos.  178  and  179  of  1867. 

Miscellaneous  Appeals  from  an  order  passed 
hy  the  Judge  of  Bhagulpore^  dated  the 
22nd  January  i86*jy  reversing  an  order 
passed  hy  the  Sudder  Ameen  of  that  District^ 
dated  the  24th  July  186$, 

Mussamut  Golaboo  and   others  (Judgment- 
debtors),  Appellants^ 

versus 

Ram  Dyal  Singh  and  others  (Decree-holders), 

Respondents, 

Baboo  Nil  Madhuh  Sein  for  Appellants. 

Baboo  Mohinee  Mohun  Roy  for  Respondents. 

A  proceeding  admitting  a  review,  without  notice  to 
the  opposite  party,  as  required  by  Section  378  of  the 
Code  of  Civil  Procedure,  is  wholly  vitiated  by  such 
defect,  and  not  binding  on  that  party. 

Jackson^  J, — The  decision  of  the  Judge 
in  this  case  appears  to  me  to  be  in  direct 
conformity  with  a  precedent  of  this  Court, 
to  be  found  at  page  91,  VI.  Weekly  Reporter, 
and  the  senior  [of  the  learned  Judges,  who 
remanded  this  case  to  the  Court  below,  was 
the  Judge  who  sat  with  me  on  that  occasion. 
And  whatever  error  there  may  at  first  have 
been  in  the  proceedings  of  the  Court  below 
in  this  matter,  in  entertaining  an  objection 
not  then  raised  before  it,  has  doubtless  been 
cured  by  its  being  properly  raised  now.  It 
appears  quke  clear  that  the  execution  of 
decree  had  become  barred  by  limitation 
previous  to  the  application  in  November 
1862,  that  it  was  rejected  on  that  ground  in 
January  1863.  It  appears  to  me  that  the 
subsequent  proceeding,  admitting  a  review  of 
that  order  in  the  absence  of  the  opposite 
party,  was  not  merely  an  irregularity,  but  a 
proceeding  which  was  wholly  vitiated  by 
ths^  defect,  and  in  no  way  binding  on  the 
judgment-debtor.  Section  378  of  the  Code 
of  Civil  Procedure  is  express,  no  review  of 
judgment  shall  be  granted  without  previous 
notice  to  the  opposite  party  to  enable  him 
to  appear  and  be  heard  in  support  of  the 
decree  of  which  a  review  is  solicited.  No 
order,  therefore,  obtained  upon  a  review  in 
the  absence  of  the  opposite  party,  could  be 


for  a  moment  upheld  against  a  manifestly 
valid  and  correct  decision  that  this  decree 
had  already  been  barred  by  limitation.  The 
revival  of  it,  therefore,  was  plainly  a  dis- 
honest and  unwarrantable  proceeding,  and 
the  Judge  was  right,  I  think,  in  reversing 
the  decision  of  the  Court  below. 

The  appeals  are  dismissed  in  No.  179  with 
costs,  in  the  other  case  without  costs,  as  the 
respondent  does  not  appear. 

Hobhouse]  J, — I  concur. 


The  7th  August  1867. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  C.  P, 
Hobhouse,  Judges, 

Case  No.  208  of  1867. 

Sale  in  execution— Objection  disallowed — Ap- 
peal—Sections 223,  246, 247,U64!of  Act  VIII., 
Z859,  and  Section  zz,  Act  XXIII.,  z86z. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Mymensingh,  dated  the 
2jrd  February  186 J, 

Narain  Acharjee  Chowdhry  (Judgment- 
debtor),  Appellanty 

versus 

• 

Mr.  E.  Gregory  (Decree-holder),  Respondent, 

Mr,  R,  V.  Doyne  and  Baboos  Mohinee 
Mohun  Roy  and  Mohinee  Mohun  Burdhun 
for  Appellant. 

Messrs,  J.  T.    Woodroffe  and   C,  Gregory 

for  Respondent. 

Where  the  holder  (C)  of  a  simple  money-decree, 
who  is  at  the  same  time  a  mortgagee,  applies  to  a 
Civil  Court  to  sell  mortgagor's  property  in  execution  of 
the  said  decree,  such  property  havmg  previously  been 
sold  in  execution  of  K^s  decree  and  purchased  by  iV  (Ci 
claim  upon  it  being  at  the  same  time  notified),  and 
in  his  {G*s)  application  inserts  the  name  of  A^  and 
calls  him  a  juogment-debtor  in  the  room  of  the  heir 
and  representative  of  the  deceased  debtor;  and  the 
purchaser  comes  in  and  denies  that  he  is  a  judgment- 
debtor  or  liable,  and  asks  for  the  release  of  the  property, 
and  the  Judge  disallows  his  objection : 

Held  that,  if  the  Judge's  order  was  made  after 
investigation,  then,  under  Section  246  of  Act  VI 11. ,1859, 
an  appeal  is  barred.  If  it  was  an  order  refusing  to 
investigate  the  objection, then  the  appeal  is  barred  citiier 
by  Section  247  or  by  Section  364,  unless  allowed  by 
Section  11,  Act  XXIII.  of  1861. 

Held  also  that  the  objector  was  not  a  party  to  the 
suit,  and  that  he  was  not  entitled  to  appeal  under 
Section  11. 

Section  223,  Code  of  Civil  Procedure,  can  have  no 
bearing  on  this  case. 

Jackson,  J, — It  spears  to  me  that  the 
law  does  not  allow  an  appeal  1%  this  case. 
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It  seems  that  Mr.  Gregory  lent  a  consider- 
able sum  of  money  to  Mehdi  Ally,  and  took 
a  mortgage  of  a  portion  of  his  landed 
estate.  Desiring,  afterwards,  to  recover  that 
money,  he  instituted  a  common  suit  in  the 
Civil  Court  of  Dacca  upon  the  bond,  and 
recovered  in  that  suit  a  simple  money<decree. 
The  Judge  considers  that,  by  some  operation 
of  a  decision  of  the  Chief  Justice  and  myself 
to  be  found  in  the  VI.  Weekly  Reporter,  page 
13,  the  simple  money-decree  had  been  con- 
verted into  a  decree  upon  a  mortgage.  That 
is  a  misapprehension  of  the  Judges,  for  our 
decision  went  solely  upon  the  circumstance 
that  Gregory  was  at  the  same  time  a  mort- 
gagee and  a  decree-holder.  However,  Mr. 
Gr^ory,  being  such  decree-holder  and  mort- 
gagee, applied  to  the  Judge  of  Mymensingh, 
where  the  decree  had  been  sent  for  execu- 
tion, and  in  which  district  this  property 
is  situated,  to  sell  the  mortgagor's  interest 
in  the  property  in  satisfaction  of  the 
balance  due  upon  Mr.  Gregory's  decree. 
That  share  of  the  property  had  been 
previously  sold  in  execution  of  decree  of 
Kali  Narain  Chowdhry,  and  had  been  pur- 
chased by  this  appellant  Narain,  Gregorys 
claim  upon  it  being  at  the  same  time  noticed. 
Mr.  Gregory,  in  his  application  to  the  Court 
for  execution,  inserted  the  name  of  the  pur- 
chaser Narain  in  the  2nd  and  7th  columns  of 
the  tabular  form  in  which  application  to  exe- 
cate  a  decree  is  made  in  the  ^lofussil  Courts. 
He  called  him  a  judgment-debtor  in  the  room 
of  Mirza  Ali,  the  heir  and  representative  of 
the  deceased  debtor  Mehdi  Ally,  and  he 
indicated  the  purchaser  as  one  of  those 
against  whom  he  sought  execution.  The 
purchaser,  having  received  notice  of  this 
application,  came  in  and  presented  a  petition, 
in  which  he  denied  that  he  was  judgment- 
debtor,  or  that  he  was  liable  to  pay  the 
amount  of  Mr.  Gregory's  decree.  He  recited 
the  fact  of  his  own  purchase  of  that  property 
in  Kali  Narain's  execution,  and  he  asked  the 
Court  to  release  the  property  from  attach- 
ment. 

The  Judge  evidently  understood  this  objec- 
tion to  have  been  preferred  under  Section 
246  of  the  Civil  Procedure  Code,  ^nd  he  pro- 
ceeded to  consider  it.  In  considering  the 
objection  he  states :  "  It  would  be  impossi- 
"  ble  10  decree  that  Gregory  had  no  right  to 
"the  surplus  proceeds,  because  it  was  not 
"^equitable  that  the  purchaser  should  hold 
*'  the  property,  released  from  Gregory's  lien, 
"  and  then  to  decree  that  Gregory  should  not 
*'  enforce  his  liein,  because  that  property  had 
"  been  bought  by  this  objector."    The  Judge 


forgets  that  the  mode  for  the  mortgagee  to 
assert  his  rights  is  by  a  separate  suit. 
He  proceeds  to  say:  "The  objection  is  dis- 
allowed." It  is  not  clear,  whether  he  means 
to  say,  "I  think  the  objection  is  ground- 
"less,  and  that  the  decree- holder's  claim  to 
"sell  the  property  must  prevail,"  or  to  say 
that  "  it  is  not  a  case  arising  under  Section 
"246."  But  manifestly  it  was  either  an 
order  upon  the  merits  of  the  objection,  or  it 
was  an  order  refusing  to  investigate  that 
objection.  If  it  was  an  order  made  after 
investigation,  then  clearly  by  Section  246  the 
appeal  is  barred :  if  it  was  an  order  refusing 
to  investigate  that  objection,  then  I  think  the 
appeal  is  barred  either  by  Section  247  or 
by  Section  364,  unless  the  appeal  is  given 
by  Section  11  of  Aft  XXIII.  of  1861. 

Then  it  is  necessary  to  consider  whether 
the  appellant  can  be  looked  upon  in  the 
light  of  a  party  to  the  suit  so  as  to  be  entitled 
to  appeal  under  Section  11.  It  appears  to 
me  that  he  is  not.  He  is  not  a  personal  re- 
presentative of  any  of  the  parties  to  the 
suit,  but  he  has  acquired,  by  a  sale  of  the 
Court  in  execution  of  another  man's  decree, 
some  property  which  the  decree-holder  (the 
plaintiff  in  this  suit)  sought  to  bring  to  sale. 

Mr.  Doyne,  in  the  course  of  his  argument, 
referred  to  alienations  made  pendente  liUy 
with  the  view  of  showing  that  the  purchaser 
was  involved  in  the  debtor's  liability,  and 
thus  became  a  party  to  the  siiit,  and  I  confess 
I  was  taken  by  surprise  by  his  reference  to 
Section  223.  That  Section  can  have  no 
bearing  upon  this  case.  It  relates  to  execu- 
tion of  decrees  for  immoveable  property ; 
and,  if  this  had  been  a  suit  directly  to  get 
possession  or  one  to  bring  under  the  operation 
of  the  mortgage,  this  particular  property,  then 
unquestionably  the  alienation  of  it  during 
that  suit,  would  have  been  subject  to  Section 
223,  and  that  party  who  obtained  the  decree 
would  have  been  entitled  to  immediate 
possession  of  it.  But  this  was  a  mere  money- 
decree. 

Thus  arises  the  question  which  I  put  to 
Mr.  Doyne  how,  in  such  cases,  when  there 
has  been  no  preliminary  attachment  or  in- 
junction under  the  Code,  property  which  jvas 
in  the  uncontrolled  disposition  and  power  of 
the  defendants,  and  has  been  alienated  before 
decree,  could  be  followed  in  the  hands  of  the 
purchaser  without  a  suit  being  brought  for 
that  purpose.  That  question  was  not  an- 
swered. But  I  think  the  appeal  in  this  case 
is  clearly  barred  by  the  several  Sections 
which  I  have  quoted. 
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The  7th  August  1867. 
Present : 


The  Hon'ble  L.  S.  Jackson  and  C.  P. 
Hobhouse,  Judges. 

Admtttinsf  review  without  notice—Section  378, 

Act  VIII.»  Z859. 

Cases  Nos.  178  and  179  of  1867. 

Miscellaneous  Appeals  from  an  order  passed 
by  the  Judge  of  Bhagulpore^  dated  the 
22nd  January  i86j,  reversing  an  order 
passhd  by  the  Sudder  A  meen  of  that  District ^ 
dated  the  24th  July  1863. 

Mussamut  Golaboo  and  others  (Judgment- 
debtors),  Appellants^ 

versus 

Ram  Dyal  Singh  and  others  (Decree-holders), 

Respondents, 

Baboo  Nil  Madhub  Sein  for  Appellants. 

Baboo  Mohinee  Mohun  Roy  for  Respondents. 

A  proceeding  ftdmitting  a  review,  without  notice  to 
the  opposite  party,  as  required  by  Section  378  of  the 
Code  of  Civil  Procedure,  is  wholly  vitiated  by  such 
defect,  and  not  binding  on  that  party. 

Jackson,  J, — The  decision  of  the  Judge 
in  this  case  appears  to  me  to  be  in  direct 
conformity  with  a  precedent  of  this  Court, 
to  be  found  at  page  91,  VI.  Weekly  Reporter, 
and  the  senior  'of  the  learned  Judges,  who 
remanded  this  case  to  the  Court  below,  was 
the  Judge  who  sat  with  me  on  that  occasion. 
And  whatever  error  there  may  at  first  have 
been  in  the  proceedings  of  the  Court  below 
in  this  matter,  in  entertaining  an  objection 
not  then  raised  before  it,  has  doubtless  been 
cured  by  its  being  properly  raised  now.  It 
appears  quke  clear  that  the  execution  of 
decree  had  become  barred  by  limitation 
previous  to  the  application  in  November 
1862,  that  it  was  rejected  on  that  ground  in 
January  1863.  It  appears  to  me  that  the 
subsequent  proceeding,  admitting  a  review  of 
that  order  in  the  absence  of  the  opposite 
party,  was  not  merely  an  irregularity,  but  a 
proceeding  which  was  wholly  vitiated  by 
tha^  defect,  and  in  no  way  binding  on  the 
judguient-debtor.  Section  378  of  the  Code 
of  Civil  Procedure  is  express,  no  review  of 
judgment  shall  be  granted  without  previous 
notice  to  the  opposite  party  to  enable  him 
to  appear  and  be  heard  in  support  of  the 
decree  of  which  a  review  is  solicited.  No 
order,  therefore,  obtained  upon  a  review  in 
the  absence  of  the  opposite  party,  could  be 


for  a  moment  upheld  against  a  manifestly 
valid  and  correct  decision  that  this  decree 
had  already  been  barred  by  limitation.  The 
revival  of  it,  therefore,  was  plainly  a  dis- 
honest and  unwarrantable  proceeding,  and 
the  Judge  was  right,  I  think,  in  reversing 
the  decision  of  the  Court  below. 

The  appeals  are  dismissed  in  No.  179  with 
costs,  in  the  other  case  without  costs,  as  the 
respondent  does  not  appear. 

Hobhouscj  J, — I  concur. 


The  7th  August  1867. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  C.  P. 
Hobhouse,  Judges, 

Case  No.  208  of  1867. 

Sale  in  execution — ^Objection  disallowed— Ap* 
peal— Sections  223,  246, 247,U64!of  Act  VIII., 
Z859,  and  Section  zx,  Act  XXIII.,  z86z. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Mymensingh,  dated  the 
2yd  February  i86y, 

Narain  Acharjee  Chowdhry  (Judgment- 
debtor),  Appellant, 

versus 

Mr.  E.  Gregory  (Decree-holder),  Respondent, 

Mr,  R.  V.  Doyne  and  Baboos  Mohinee 
Mohun  Roy  and  Mohinee  Mohun  Burdhun 
for  Appellant. 

Messrs,  J.  T.    Woodroffe  and   C.   Gregory 

for  Respondent. 

Where  the  holder  (C)  of  a  simple  money-decree, 
who  is  at  the  same  time  a  mortgagee,  applies  to  a 
Civil  Court  to  sell  mortgagor's  property  in  execution  of 
the  said  decree,  such  property  havmg  previously  been 
sold  in  execution  of  K*s  decree  and  purchased  by  N  {C's 
claim  upon  it  being  at  the  same  time  notiBed),  and 
in  his  (G's)  application  inserts  the  name  of  A^  and 
calls  him  a  judgment-debtor  in  the  room  of  the  beir 
and  representative  of  the  deceased  debtor;  and  the 
purchaser  comes  in  and  denies  that  he  is  a  judgment- 
debtor  or  liable,  and  asks  for  the  release  of  the  property, 
and  the  Judge  disallows  his  objection  : 

Held  that,  if  the  Judge's  order  was  made  after 
investigation,  then,  under  Section  246  of  Act  VIII.,  1859, 
an  appeal  is  barred.  If  it  was  an  order  refusing  to 
investigate  the  objection,thcn  the  appeal  is  barred  either 
by  Section  247  or  by  Section  364,  unless  allowed  by 
Section  1 1,  Act  XXIII.  of  1861. 

Held  also  that  the  objector  was  not  a  party  to  the 
suit,  and  that  he  was  not  entitled  to  appeal  under 
Section  11.  .    ^        , 

Section  223,  Code  of  Civil  Procedure,  can  have  no 
bearing  on  this  case. 

Jackson,  J. — It  appears  to  me  that  the 
law  does  not  allow  an  appeal  \h  this  case. 
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It  seems  that  Mr.  Gregory  lent  a  consider- 
able sam  of  money  to  Mehdi  Ally,  and  took 
a  mortgage  of  a  portion  of  his  landed 
estate.  Desiring,  afterwards,  to  recover  that 
money,  he  instituted  a  common  suit  in  the 
Civil  Court  of  Dacca  upon  the  bond,  and 
recovered  in  that  suit  a  simple  money-decree. 
The  Judge  considers  that,  by  some  operation 
of  a  decision  of  the  Chief  Justice  and  myself 
to  be  found  in  the  VI.  Weekly  Reporter,  page 
13,  the  simple  money-decree  had  been  con- 
verted into  a  decree  upon  a  mortgage.  That 
is  a  misapprehension  of  the  Judges,  for  our 
decision  went  solely  upon  the  circumstance 
that  Gregory  was  at  the  same  time  a  mort- 
gagee and  a  decree-holder.  However,  Mr. 
Gregory,  being  such  decree-holder  and  mort- 
gagee, applied  to  the  Judge  of  Mymensingh, 
where  the  decree  had  been  sent  for  execu- 
tion, and  in  which  district  this  property 
is  situated,  to  sell  the  mortgagor's  interest 
in  the  property  in  satisfaction  of  the 
balance  due  upon  Mr.  Gregory's  decree. 
That  share  of  the  property  had  been 
previously  sold  in  execution  of  decree  of 
Kali  Narain  Chowdhry,  and  had  been  pur- 
chased by  this  appellant  Narain,  Gregory's 
claim  upon  it  being  at  the  same  time  noticed. 
Mr.  Gregory,  in  his  application  to  the  Court 
for  execution,  inserted  the  name  of  the  pur- 
chaser Narain  in  the  and  and  7th  columns  of 
the  tabular  form  in  which  application  to  exe- 
cate  a  decree  is  made  in  the  Mofussil  Courts. 
He  called  him  a  judgment-debtor  in  the  room 
of  Mirza  Ali,  the  heir  and  representative  of 
the  deceased  debtor  Mehdi  Ally,  and  he 
indicated  the  purchaser  as  one  of  those 
against  whom  he  sought  execution.  The 
purchaser,  having  received  notice  of  this 
application,  came  in  and  presented  a  petition, 
in  which  he  denied  that  he  was  judgment- 
debtor,  or  that  he  was  liable  to  pay  the 
amount  of  Mr.  Gregory's  decree.  He  recited 
the  fact  of  his  own  purchase  of  that  property 
in  Kali  Narain's  execution,  and  he  asked  the 
Court  to  release  the  property  from  attach- 
ment. 

The  Judge  evidently  understood  this  objec- 
tion to  have  been  preferred  under  Section 
246  of  the  Civil  Procedure  Code,  ^nd  he  pro- 
ceeded to  consider  it.  In  considering  the 
objection  he  states:  "It  would  be  impossi- 
"  ble  to  decree  that  Gregory  had  no  right  to 
*'  the  surplus  proceeds,  because  it  was  not 
"equitable  that  the  purchaser  should  hold 
*'  the  property,  released  from  Gregory's  lien, 
*'  and  then  to  decree  that  Gregory  should  not 
"  enforce  his  liein,  because  that  property  had 
"been  bought  by  this  objector."    The  Judge 


forgets  that  the  mode  for  the  mortgagee  to 
assert  his  rights  is  by  a  separate  suit. 
He  proceeds  to  say:  "The  objection  is  dis- 
allowed." It  is  not  clear,  whether  he  means 
to  say,  "I  think  the  objection  is  ground- 
"less,  and  that  the  decree- holder's  claim  to 
"sell  the  property  must  prevail,"  or  to  say 
that  "  it  is  not  a  case  arising  under  Section 
"246."  But  manifestly  it  was  either  an 
order  upon  the  merits  of  the  objection,  or  it 
was  an  order  refusing  to  investigate  that 
objection.  If  it  was  an  order  made  after 
investigation,  then  clearly  by  Section  246  the 
appeal  is  barred :  if  it  was  an  order  refusing 
to  investigate  that  objection,  then  I  think  the 
appeal  is  barred  either  by  Section  247  or 
by  Section  364,  unless  the  appeal  is  given 
by  Section  1 1  of  Aft  XXIII.  of  186 1. 

Then  it  is  necessary  to  consider  whether 
the  appellant  can  be  looked  upon  in  the 
light  of  a  party  to  the  suit  so  as  to  be  entitled 
to  appeal  under  Section  11.  It  appears  to 
me  that  he  is  not.  He  is  not  a  personal  re- 
presentative of  any  of  the  parties  to  the 
suit,  but  he  has  acquired,  by  a  sale  of  the 
Court  in  execution  of  another  man's  decree, 
some  property  which  the  decree-holder  (the 
plaintiff  in  this  suit)  sought  to  bring  to  sale. 

Mr.  Doyne,  in  the  course  of  his  argument, 
referred  to  alienations  made  pendente  Hie, 
with  the  view  of  showing  that  the  purchaser 
was  involved  in  the  debtor's  liability,  and 
thus  became  a  party  to  the  siiit,  and  I  confess 
I  was  taken  by  surprise  by  his  reference  to 
Section  223.  That  Section  can  have  no 
bearing  upon  this  case.  It  relates  to  execu- 
tion of  decrees  for  immoveable  property; 
and,  if  this  had  been  a  suit  directly  to  get 
possession  or  one  to  bring  under  the  operation 
of  the  mortgage,  this  particular  property,  then 
unquestionably  the  alienation  of  it  during 
that  suit,  would  have  been  subject  to  Section 
223,  and  that  party  who  obtained  the  decree 
would  have  been  entitled  to  immediate 
possession  of  it.  But  this  was  a  mere  money- 
decree. 

Thus  arises  the  question  which  I  put  to 
Mr.  Doyne  how,  in  such  cases,  when  there 
has  been  no  preliminary  attachment  or  in- 
junction under  the  Code,  property  which  jvas 
in  the  uncontrolled  disposition  and  power  of 
the  defendants,  and  has  been  alienated  before 
decree,  could  be  followed  in  the  hands  of  the 
purchaser  without  a  suit  being  brought  for 
that  purpose.  That  question  was  not  an- 
swered. But  I  think  the  appeal  in  this  case 
is  clearly  barred  by  the  several  Sections 
which  I  have  quoted. 
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As  far  as  we  can  see,  the  Judge's  decision 
was  wrong;  but,  if  tfee  law  has  thought  fit 
to  forbid  apj^eals  in  such  cases,  and  to  refer 
parties  to  a  regular  suit  to  establish  their 
rights,  that  is  a  matter  with  which  we  have 
no  concern. 

We  can  only  dismiss  the  appeal  with  costs. 

Hohhouse,  J^—'l  concur. 

I  think  that,  so  far  as  the  investigation  is 
concerned,  no  doubt  this  investigation  is 
treated,  as  well  by  the  Judge  himself  as  by 
the  objector,  as  an  investigation  under  Sec- 
tion 246,  that  it  was  disallowed  under  that 
Section,  and  that,  therefore,  no  appeal  lies 
to  this  Court.  Even  if  it  could  Ibe  said  that 
the  Judge  treated  the  present  appellant  as  a 
party  to  the  suit,  I  think  that  then  the  Judge 
would  wTongly  have  treated  this  appellant 
as  such  party;  and  that,  therefore,  even  if 
he  had  been  so  treated,  no  appeal  would  have 
lain  to  us  under  the  provisions  of  Section  11, 
ActXXIII.  of  1861. 

I,  therefore,  concur  with  my  learned 
colleague  in  dismissing  this  appeal. 


The  7th  August  1867. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  C.  P. 
Hobhouse,  Judges, 

Decree  for  possession— Colorable  as  opposed  to 
proceeding^  to  keep  the  decree  alive. 

Case  No.  230  of  1867. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Bhaugulpore^  dated  the 
2nd  February  186'/,  reversing  an  order 
passed  by  the  Sudder  Ameen  of  that  Dis- 
trict, dated  the  6th  April  1S66. 

Tabbur  Singh  and  others  (Judgment-debtors), 

Appellants, 

<  versus 

Motee  Singh  and  others  (Decree-holders), 

JRespondents, 

Baboo  Nil  Mad  hub  Sein  for  Appellants. 

Baboo  Chunder  Madhub  Ghose  for 
Respondents. 


A  decree  for|possession  of  land  and  wassilat  was  made 
in  1S45;  but  the  decree-holder,  though  annually  pray- 
ing for  execution,  never  applied  to  the  Court  to  be  put 
into  possession,  and  in  1S64  issued  a  noticejto  the  judg- 
ment-debtors. 

Held  that  his  proceedings  were  merely  colorable 
proceedings,  the  notice  of  execution  not  >icing  a 
bond-fide  notice,  and  that  they  were  not  sufficient  in  law 
to  keep'  the  decree  alive. 

Jackson,  J. — It  appears  to  me  that  the 
decision  of  this  Judge  in  the  case  is  altogether 
unreasonable  and  unwarranted,  and  must  be 
set  aside.  He  at  first  came  to  the  conclusion 
that  the  judgment-creditor  had  taken  no  pro- 
ceedings to  keep  his  decree  in  force.  Sub« 
Sequently,  on  the  publication  of  the  Full 
Bench  Ruling  at  page  98  and  the  subsequent 
pages,  VI.  Weekly  Reporter,  the  Judg^  ad- 
mitted a  review  of  his  former  decision,  and 
then  recorded  this  judgment:  "I  am  of 
"  opinion  the  proceedings  exhibit  a  reasonable 
*'  anxiety  on  the  part  of  the  decree-holder  to 
''execute  the  decree  since  1862,  the  decree- 
''  holder  has  annually  prayed  for  execution ; 
''and,  on  the  1 6th  April  1863,  notice  was 
"  issued  to  the  judgment-debtors,  but  eight 
"persons  had  demised,  and  two  only  ac- 
"  knowledged  on  service  of  notice. 

"The  notice  of  1864  is,  in  my  opinion,  a 
" bond-fide  notice;  and,  though  suspended  at 
"the  house  of  the  judgment-debtors,  is  un- 
"  der  High  Court  precedent  of  the  6th  Sep- 
"tember  1866,  page  97,  Weekly  Reporter, 
"  Volume  VI.,  sufficient  to  keep  the  decree 
"  alive.  The  appeal  is  decreed ;  each  party 
"to  pay  their  own  costs  under  the  circam- 
"  stances.''  And  then  the  Judge  adds : 
"  The  former  order  of  this  Court,  dated  23rd 
"July  1866,  is  thus  set  aside." 

It  appears  that  the  decree  in  this  case  was 
made  in  1845.  It  was  a  decree  awarding  to 
the  plaintiff  possession  of  land  with  wassilat, 
and  it  seems  that,  down  to  this  date  in  1867, 
the  plaintiff  has  never  taken  possession  of 
the  lands  decreed  to  him.  To  say  that,  un- 
der these  circumstances,  the  plaintiff  had 
exhibited  a  reasonable  anxiety,  and  that  he 
had  annually  prayed  to  have  his  decree  ex- 
ecuted, appears  to  me  to  be  childish.  Can 
there  be  a  doubt  that,  if  he  had  intended  to 
carry  out  his  decree  to  enforce  it,  he  might, 
20  years  ago  and  more,  have  had  possession 
of  his  land  ?  Clearly  he  has  desired  to  do  no- 
thing of  the  sort :  he  has  preferred  to  leave 
the  land  in  th&  hands  of  the  defendants  to 
accumulate  an  inordinate  claim  for  wassilat 
against  them,  and  the  proceedings  which  he 
has  taken  throughout  have  been  merely  co- 
lorable proceedings.  I  have  no  hesitation 
in  expressing  this  opinion  uppn  the  facts  as 
they  appear  and  are  not  disputed.  The  Judge 
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8ays  that  the  notice  (rf  1864  appears  to  be  a 
bwd'Jidi  notice.  He  uses  the  words  bond  fide, 
but  it  is  perfectly  clear  to  me  that  he  uses 
the  words  bond  fide  as  distinguished  from 
fraudulent  or  dishonest.  The  objection  of 
the  judgment-debtor,  as  laid  before  him  by 
ibe  pleader,  pointed  out  what  the  correct 
meaning  of  bond-fide  proceedings  was,  that 
it  was  something  opposed  to  a  merely  color- 
able proceeding  to  save  the  time.  If  the 
Judge  had  kept  that  distinction  in  view,  and 
really  exercised  his  mind  upon  the 'subject 
whether  these  proceedings  were  anything 
more  than  colorable,  it  is  impossible  that  he 
oottid  have  come  to  any  conclusion  in  favor 
of  the  judgment-creditor.  This  was  clearly 
a  case  in  which  the  plaintiff  has  displayed 
culpable  negligence,  he  has  either  slept  upon 
his  rights,  or  else  has  postponed  execution, 
with  a  view  to  prefer  an  unfair  and  unrea- 
sonable claim  against  the  judgment-debtor, 
and  in  either  case  he  is  not  entitled  to  the 
assistance  of  the  Court. 

I  would  only  add  that  this  is  not  a  case  of 
a  money-decree.  Where  a  man  has  got  a 
decree  for  money,  he  is  obliged  to  take  steps 
ciiher  by  the  arrest  of  his  debtor,  or  by  pro- 
ceeding against  his  goods,  in  order  to  realize 
the  amount,  and  a  decree-holder  in  such  pro- 
ceedings is  obliged  to  watch  his  opportunity. 

Bat,  in  case  of  a  decree  for  immoveable 
property,  it  is  quite  clear  that  the  bond-fide 
step,  and  one  which  may  be  immediately 
taken,  is  to  apply  to  the  Court  to  put  him  in 
possession  of  the  land.  That  has  never  been 
done  to  this  day. 

I  think  the  decision  of  the  Court  below 
must  be  set  aside  with  costs. 

Hohhousfy  7^.— I  had  considerable  hesita- 
tion in  coming  to  the  same  conclusion  as  my 
learned  colleague  upon  this  point.  But  now 
that  it  has  been  pointed  out  to  me  that  the 
decree,  which  was  of  the  year  1845,  was  a 
decree  for  possession,  I  think  it  is  impossi- 
ble to  say,  as  a  point  of  law,  that  the  mere 
issue  upon  certain  judgment-debtors  of  the 
notice  of  execution  is  a  sufficient  bond-fide 
proceeding  in  execution  of  that  decree, 
what  this  proceeding  seems  to  me  to  have 
been  is  merely  this :  the  man  seems  to  have 
thought, ''  Well,  I  can  get  possession  of  this  at 
any  moment ;  but,  if  I  do  not  take  some  sort 
of  proceeding,  I  shall  be  stopped,"  and  there- 
fore he  takes  what  are,  in  reality,  a  series  of 
colorable  proceedings,  extending  from  the 
year  1845  up  to  the  present  time.  These 
pioccedings  d«  not  seem  to  me  in  law  sufii- 
cieiit  prociedmgs  to  keep  the  decree  alive. 


The  8th  August  1867. 

Pre^nt  : 

The  Hon'ble  H.  V.  Bay  ley  and  J.  B.  Phear, 

fudges. 

Limitation— Money-claim  fpr  dower—Lien  on 
property  for  the  same— Different  causes  of 
action— Res  adjudlcata* 

Case  No.  415  of  1866. 

Regular  Appeal  from  a  decision  passed  by 
Moulvie  Sujawut  Hossein  Khan^  Princi^ 
pal  Sudder  Ameen  of  Paina,  dated  the 
22nd  February  1866, 

Mussamut  Wafeah  (Defendant),  Appellant^ 

versus 
Mussamut  Saheeba   (Plaintiff),   Respondent, 

Mr.  C.  Gregory  and  Moonshee  Amee/  Ali 

for  Appellant. 

Mr,  R.  E,  Twidale  and  Moulvie  Syud 
Murhumul  Hossein  for  Respondent. 

Suit  laid  at  Rupees  25,000. 

The  widow  of  a  Mahomedan  sues  his  heirs  to  recover 
the  amount  of  dower  payable  to  her  on  the  dissolution 
of  the  marriage,  which  occurred  on  death  of  the  husband 
in  1239  Fuslee^HELD  that,  if  the  plaint  merely 
amounts  to  a  money-claim,  the  suit  is  barred  by  the  Act 
of  Limitation. 

A  claim  for  the  money-amount  of  a  dower,  and  a 
claim  to  establish  a  lien  on  specific  property  in  respect 
of  that  amount,  constitute  two  distinct  causes  of  action, 
and  a  plaint  which  sets  up  the  first  claim  simpliciter 
cannot  be  treated  as  if  it  set  up  the  latter. 

Where  a  widow,  who  had  taken  possession  of  her 
husband's  property,  was  ejected  by  means  of  a  suit  in 
which  her  defence  raised  no  right  of  lien  for  dower, 
m  which  suit  an  absolute  decree  of  right  was  given 
to  his  heirs,  the  right  of  Iten,  as  between  her  and 
them,  is  a  resadjuaicata. 

Phear,  J, — The  plaintiff  in  this  case  is 
the  widow  of  one  Shaikh  Mahomed  Torab, 
deceased,  and  she  is  now  suing  his  heirs 
"to  recover  Rupees  25,000,  being  the 
amount  of  dower  payable  on  the  dissolu- 
tion of  marriage  to  the  plaintifiF  by  her  late 
''  husband,"  minus  a  certain  amount  now 
relinquished. 

The  dissolution  of  the  marriage  occurred 
on  the  death  of  the  husband  in  the  month 
of  Rumzan  1239  Fuslee;  and,  therefore^  if 
the  plaint  merely  amounts  to  a  money-olaim 
(and  there  is  nothing  on  the  face  of  it  to 
make  it  appear  to  be  anything  else),  the  suit 
is  clearly  barred  by  the  Act  of  Limitation. 

But  we  have  been  referred  to  the  judg- 
ment of  a  Division  Bench  of  this  Court,  re- 
ported in  VIII.  Weekly  Reporter,  page  51, 
Civil  Rulings,  by  which  it  appears  that  a 
suit  to  recover  money  due  as  the  amount  of 
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dower  may  be  constraed  to  be  a  suit  to 
enforce  the  right  of  lien  upon  the  property 
of  the  husband  in  respect  of  dower,  even 
although  the  plaint  makes  no  sort  of  mention 
of  a  lien  or  charge  on  the  property  upon  which 
it  is  supposed  that  the  lien  is  to  be  established. 
We  entirely  agree  with  the  learned  Judges 
who  tried  that  case  that  a  claim  for  the 
money-amount  of  dower  and  a  claim  to 
establish  a  lien  on  specific  property  in 
respect  of  that  amount  constitute  two  en- 
tirely distinct  causes  of  action ;  and  for 
this  reason  we  cannot  concur  in  thd  appa- 
rent conclusion  at  which  those  learned  Judges 
arrived,  namely,  that  a  plaint  which  sets  up 
the  first  claim  simpliciter  may  be  treated  as 
if  it  really  set  up  the  latter. 

But,  assuming  that  we  are  at  liberty  to 
take  the  plaint  in  the  present  case,  as  a  plaint 
seelung  enforcement  of  a  right  of  lien  upon 
the  husband's  property,  the  facts  bearing 
on  this  point  are  as  follows :  On  the  death 
of  the  husband,  his  widow,  the  present 
plaintiff,  took  possession  of  property  which 
had  apparently  been  his  during  his  lifetime, 
and  she  retained  that  possession  until  his 
heirs  (the  present  defendants)  brought  a 
suit  against  her  to  eject  her.  In  that  suit, 
her  defence  was  that  part  of  the  property  in 
question  was  her  own ;  and  that,  although  the 
remainder  had  been  her  husband's,  still 
she  had  purchased  it  under  a  bye-mokasa. 
Her  present  claim  of  lien  for  dower  would 
have  afforded  her  ample  ground  of  defence, 
for  it  is  admitted  that  the  property  now 
sought  to  be  reached  is  identical  with  that 
which  was  then  in  suit ;  but  he  did  not  for 
some  unexplained  reason  take  this  ground  at 
that  time.  The  result  of  that  suit  was 
adverse  to  her,  and  the  present  defendants 
obtained  possession  under  and  by  virtue  of 
the  decree  then  given. 

It  is  now  argued,  on  the  authority  of  the 
case  which  we  have  already  quoted,  that 
the  ousting  of  the  plaintiff  from  possession 
by  the  present  defendants,  under  color  of 
that  decree,  constituted  a  disturbance  of  her 
exercise  of  the  right  of  lien  for  dower,  such 
as  to  give  her  a  good  cause  of  action  in  this 
su;t ;  and  that,  if  so,  she  has  come  into  Court 
within  time.  We  cannot  accept  this  view 
of  the  plaintiff's  rights.  With  regard  to 
the  case  cited  above  of  Janee  Khanun,  it  is 
sufficient  to  say  that  the  judgment  in  eject- 
ment, under  which  that  lady  was  turned  out 
of  possession,  expressly  reserved  any  right 
to  the  property  which  she  might  have  in  re- 
sped  to  dower :  it  was  consequently  not  an 
unqualified  decree  in  favor  of  her  opponent. 


Whereas,  in  the  case  before  us,  the  decree 
in  ejectment  obtained  by  the  heirs,  the 
present  defendants,  was  an  absolute  decree 
of  right  in  them  as  against  the  present 
plaintiff;  and  it  was  given  in  a  suit  in 
which  she  might  or  ought,  if  she  ever  relied 
upon  it,  to  have  raised  as  a  defence  the  very 
right  of  lien  now  desired  to  be  set  up  as  a 
substantive  claim  on  her  part,  and  never  did 
so.  Therefore,  as  between  these  parties,  the 
right  of  lien  is  a  r^j  adjudicata. 

For  the  above  reason  we  think  that,  even 
if  the  plaint  could  be  construed  as  a  prayer 
to  establish  and  realize  a  lien  for  dower  on 
the  part  of  the  plaintiff  against  the  property 
of  her  late  husband,  it  cannot  now  be  enter- 
tained. 'We  have,  however,  already  said 
that  we  do  not  think  it  can  be  treated  as 
anything  other  than  a  simple  money-claim, 
and  that,  as  such,  it  is  barred  by  lapse  of 
time. 

In  this  view  the  judgment  of  the  Court 
below  is  wrong.  We,  accordingly,  reverse 
it  with  costs. 


The  8th  August  1867. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Will— Joint^Hindoo  family. 

Case  No.  379  of  1867. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Hooghly,  dated  the2gth  December 
1866,  reversing  a  decision  pcused  by  the 
Principal  Sudder  Ameen  of  that  District^ 
dated  the  12th  December  186^, 

Teen  Cowree  Dossee  and  others  (Defendants), 

AppellantSy 

versus 

Hureehur  Mookerjee  (Plaintiff),  Respondent, 

Baboos  Onookool  Chunder  Mookerjee^  Unnoda 
Pershad  Banerjee,  and  Pearee  Mohun  Moo- 
kerjee for  Appellant. 

Mr.  M.  Modhosoodun  Dutta  and  Baboos 
Romesh  Chunder  Mitter,  Kishen  Succa 
Mookerjee,  and  Umbika  Churn  Bantrjtc 
for  Respondent. 

Letters  of  administration  with  copy  of  will  annexed 
may  be  equivalent  to  probate,  but  neither  is  of  itself 
sufficient  to  prove  a  will  the  genuineness»of  which  is 
contested. 

Glover,  7.— The  plaintiff  in  this  suit 
purchased  at  a  Sheriff's  sale  the  rights  and 
interests  of  one  Gobind  Ch«nder  in  a  cer- 
tain putnee-talook,  s^nd  as  purchaser  claimed 
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from  the  elder  brother  of  Gobind  Chunder, 
one  Kisto  Chunder,  an  eight-annas  share  of 
the  property,  alleging  it  to  be  joint-estate  of 
the  family. 

The  case  was  originally  decided  by  the 
Judge  adversely  to  the  plaintiff;  and,  on 
special  appeal  to  this  Court,  there  was  a 
remand  (24th  August  1866,  Trevor  and 
Kemp,  J  J.)  for.  further  enquiry,  first,  on  the 
qoestion  of  limitation,  and,  secondly,  as  to 
die  source  from  whence  the  purchase-money 
came. 

The  Judge  below  has  now  found  for  the 
plaintiff,  holding  that  the  dictum  of  the 
High  Court  prevented  his  re-trying  the 
question  of  the  genuineness  of  Gobind 
Chunder's  will;  and  that,  accepting  the  will 
as  genuine,  there  could  be  no  doubt  that  the 
property  was  joint,  and  no  limitation  would 
ron. 

With  respect  to  the  source  of  the  pur- 
chase-money, the  Judge  found  no  proof  that 
Gobind  Chunder  had  provided  the  funds; 
bet  that,  being  joint  with  his  brother  Kisto 
ChuDder,  he  was  entitled  to  a  half-share  of 
the  property. 

The  defendant  appeals  specially  against 
this  decision,  urging  that  there  was  nothing 
in  the  order  of  remand  which  prevented  the 
Judge  from  trying  the  genuineness  of  Gobind 
Chunder's  will;  that  the  High  Court  were 
mistaken  in  supposing  that  probate  of  the 
will  had  been  taken  out;  but  that,  even  if  it 
had  been  taken  out,  that  would  not  be  a  bar 
to  the  Civil  Court's  investigation. 

The  objection  appears  to  us  sound.  The 
remand-order  did  not  (and  indeed  could  not, 
for  the  appeal  was  a  special  one)  decide  as 
to  the  genuineness  of  the  will.  It  merely 
said  that  proof  by  the  plaintiff  as  to  the 
source  from  whence  the  purchase-money 
came,  and  proof  thai  the  brothers  were 
living  in  commensality,  would  be  strong  evi- 
dence in  the  plaintiff's  favor,  when  consi- 
dered, "together  with  the  will  of  which 
probate  had  been  taken  out."  There  was 
nothing  in  this  order  prohibiting  enquiry  into 
the  genuineness  of  the  will.  The  Judge's 
niistake,  no  doubt,  arose  from  the  use  of  the 
words  ''probate  had  been  taken  out.'' 

Now,  in  the  first  place,  there  is  no  proof 
that  probate  of  the  will  has  been  taken 
out  To  clear  up  the  point,  the  Court  sent 
for  the  papers  from  the  Original  side,  but 
did  not  find  from  them  that  probate  was 
granted  to  any  one.  Leuers  of  administra- 
tion, with  copy  of  the  will  annexed  to  the 
^yplication,  appear  to  have  been  given  to  the 
VAxm  on  the  renunciation  of  the  executors 
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named  in  the  will ;  but,  even  if  it  be  admitted 
that  such  letters  o^  administration  were 
equivalent  to  probate,  there  wa%  no  judicial 
finding  that  the  will  was  a  true  one,  and  no 
proof  in  solemn  form  as  required  by  law. 

This  Court  in  its  remand-order  appears  to 
have  thought  that  probate  had  been  granted ; 
but,  though  it  so  held,  it  did  not  from  that 
circumstance  declare  the  genuineness  of 
the  will  settled;  it  only  directed  the  Judge 
to  consider  the  probate  as  an  element  of 
proof  in  the  plaintiff's  case. 

The  question  between  the  parties  turns 
in  a  very  great  measure  upon  the  genuine- 
ness or  otherwise  of  Gobind  Chunder's  will. 
If  it  be  genuine,  we  use  the  word  in  its 
most  comprehensive  form,  then  Kristo 
Mohun's  signature  on  it  is  a  strong  piece  of 
evidence  that  the  property  in  dispute  was 
joint,  and  belonged  to  both  brothers. 

The  Judge  who,  on  the  first  occasion,  held 
that  the  will  was  not  established,  has  altered 
his  opinion  on  what  he  considers  the  vis 
major  of  this  Court's  authority. 

This,  as  we  have  already  observed,  was  a 
mistake,  and  the  case  is  now  just  where  it 
was  when  originally  remanded. 

It  must  go  back  again  for  the  Judge  to 
find  as  to  the  genuineness  or  otherwise  of 
the  will  and  of  Kisto  Chunder's  signature 
thereto,  and  the  Judge  will,  take  his  finding 
on  this  point  as  an  element  in  the  evidence 
of  the  joint  possession  of  both  brothers. 

Costs  will  follow  the  result. 


The  8th  August  1867. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

yudges. 

Mahomedan  Law— Pre-emption. 
Case  No.  367  of  1866. 
Regular  Appeal  from  a  decision  passed  by 
the  Judge  of  Sylhet,  dated  the  2jih  June 
1866, 

Nusrut  Reza  (Plaintiff),  Appellant, 

versus  • 

Umbul  Khyr  Bibee  and  others  (Defendants), 

Respondents. 

Baboo  Romanath  Bose  for  Appellant. 

Baboo  Toolsee  Dass  Seal  for  Respondents. 
Suit  laid  at  Rupees  25,000. 
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Tke  right  to  pre-emption  is  very  special  in  \ts 
clyatiacter,  and  is  founded  on  the  supposed  necei>sitics  of 
a  Mahqmedan  family  ari#ng  out  of  their  minute  sab- 
division  and  intyt-division  of  ancestral  property ;  and,  as 
the  result  of  its  exercise  is  generally  adverse  to.  public 
interest,  it  will  not  'be  recognized  by  the  High  Court 
beyond  the  limits  to  which  those  necessities  have  been 
)iiaiciaUy  decided  to  extend. 

P^ear,  J, — We  think  that  the  Judge  was 
qaite  right  on  the  evidence  in  holding  that 
the  plaintiffs  allegati(Hi  of  joint-tenancy  in 
the  lands  of  which  he  seeks  to  have  it  de- 
dared  that  he  has  a  right  of  pre-emption  is 
not  made  out. 

We  also  think  the  Judge  was  right  in  his 
view  as  to  the  applicability  of  the  decision 
of  this  Court  m  Ejnash  Kooer  versus 
Sheii^h  Amzudally,  2  Weekly  Reporter, 
p^ge  261,  Civil  Rulings.  The  right  to  pw- 
enptiou  is  very  special  in  its  character. 
It  is  founded  on  the  supposed  necessities  of 
a  Mahomedan  family,  arising  out  of  their 
ogilxiute  sub -division  and  inter-division  of 
ancQ3tral  property ;  and,  as  the  result  of  its 
exercise  is  generally  adverse  to  public  inter- 
est, it  certainly  will  not  be  recognized  by 
this  Court  beyond  the  limits  to  which  those 
necessities  have  been  judicially  decided  to 
extend. 

The  appeal  is  accordingly  dismissed  with 


The  8th  August  1867. 

Preseni : 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Judges. 

AtUchment— Sale— Section  28s  Act  VIII.  of 

1859. 

Case  No.  491  of  1867. 

Special  Appeal  from  a  decision  passed  by 
Mr.  C.  E.  Lance,  Judge  of  Backergunge, 
dated  the  i^th  January  iS6jy  c^rming 
a  decision  passed  by  Afoulvie  Someenooddeen, 
judder  Ameen  of  that  District,  dated  the 
24th  January  1866, 

Shurutoollah  Merdha  (Defendant), 

Appellant, 

versus 

GQoroo  Churn  Dass  (Plaintiff),  Respondent, 

Babaos  Romesh  Chunder  Mitter  and  Kalee 
Mohun  Dass  for  Appellant. 

Bdboos  Unnoda  Pershad  Banerjee  and 
Sreenath  Dass  for  Respondent 

The  attachment  of  immoveable  property  by  a  Court 
other  than  that  which  passed  the  decree  before  the 
decree  has  been  sent  to  it  for  execution  vitiates  the  sale 


subsequently  made  of  febat  property,  as  not  being  madim 
in  strict  observance  of  the  procedure  prescribed  by 
Section  2S5  of  Act  VUl.  of  1859. 

Ptiear,  J. — We  are  of  opinion  that  the 
decree  of  the  Lower  Appellate  Court  is  riffht, 
although  we  think  the  special  appellant  has 
shown  good  grounds  for  impeaching  the 
reasoning  which  the  Judge  gives  as  the 
basis  of  it. 

The  validity  of  the  title  of  each  party  de- 
pends solely  upon  the  sale  to  him  by  the 
Court,  and  not  at  all  upon  anything  which 
preceded  the  sale.  Now,  it  has  been  held 
by  this  Court  in  the  case  which  is  reported 
in  VII.  Weekly  Reporter,  page  485,  Civil 
Rulings,  that  a  sale  of  immoveable  property 
in  execution  of  a  decree,  which  property  19 
situated  beyond  the  jurisdiction  of  the  Court 
making  the  decree,  will  not  be  good  unless 
it  has  been  made  in  strict  observance  of  the 
procedure  prescribed  by  Section  285  of  Aft 
VIII.  of  1859.  It  is  obvious  that  the  defend- 
ant's sale  was  not  so  made,  for  the  attach- 
ment of  the  property  (the  necessary  condi- 
tion precedent  to  sale,  because  the  Court 
has  nothing  to  sell,  except  that  which  is 
attached  by  it)  was  effected  by  the  Dowlutpore 
Court  before  the  decree  had  been  sent  to  ii 
for  execution.  In  accordance,  therefore, 
with  the  decision  above  quoted,  which  we 
follow,  we  hold  that  that  attachment  is  not 
sufficient  to  support  the  subsequent  sale. 
Consequently  the  defendant  has  no  title  to 
oppose  to  the  primd-facie  case  of  the  plaiot- 
iff,  and  the  decree  of  the  Appellate  Court 
must  stand.  The  appeal  is  dismissed  with 
costs. 


The  8th  August  1867. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Usufnictoary  mortsfasfe— JuriadictiofL 

Case  No.  3151  of  1866  under  Aft  X.  of  iS;^ 

Special  Appeal  from  a  decision  passed  by 
Mr,  H,  R,  Maddocks,  Judge  of  Bhaugul^ 
pore,  dated  the  i^th  September  1866,  affirm- 
ing a  decision  passed  by  Moulvie  Syud  Alt 
//ossein,  Deputy  Collector  of  that  District^ 
dated  the  8th  May  i866,    - 

RuUon  Singh  and  others  (Defendants), 

Appellants^ 

versus 

Greedharec  Lall  (PlaintifE),  Respondent, 
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Bkiirs,  R.  T.  Allan  attd  C.  Gregory  for 

Appellatits. 

B^09s  Debtndro  Narvik  Bose  smd  Chunder 
Madhub  Ghose  for  Respondent. 

A  suit  to  cancel  a  zur-i-peshjg^ee,  by  which  the  lessee 
irto  to  receive  the  tisufnict  as  intfeVest  foi-  his  advaftcfe, 
and  to  repay  the  principal  by  the  rent  it»erved,  is  of  the 
nature  of  an  usufructuary  mortgag'e,  ana  as  such  cannot 
be  brought  under  Act  X.  of  1859,  ^"^  is  cognizable  only 
hfrtheUVilConttB. 

GUPery  J, — This  was  a  suit  under  Act 
X.  of  1859  ^o  cancel  a  lease  on  account  of 
breach  of  its  conditions.  T*he  plaintiff,  it 
ippeirt,  took  an  advance  of  Rupfeei  1,400 
h&B^  Ike  defendant,  giving  him  a  zuri* 
pesb^ee  lease  for  nine  years,  at  a  yearly  rent 
of  Rupees  160  ;  the  rent  to  oe  applied  to  the 
repayment  of  the  advance.  There  >Va*  i 
stipulation  attached  to  the  lease  that  no  por- 
tfett  trf  the  land  sht)ald  bfe  let  tb  In  ittdigo- 
bctory ;  and  thM^  If  it  were  so  let,  the  leas^ 
should  be  voided. 

The  plaintiff's  case  was  that  the  defendant 
had  granted  a  sub-lease  concealing,  or  at 
l^t  without  mentioning  the  prohibition,  and 
ttnt  the  sub-lessee  had  given  a  poftit^n  of 
the  land  to  an  indigo-factory,  and  had  so 
involved  the  original  iur-i-peshgeedar  in 
a  breach  of  covenant  involving  forfeiture 
of  bis  lease. 

Bdlh  Lower  Courts  held  thb  l^ase  to  be 
cancelled  by  the  breach  of  its  conditions. 

Various  objections  are  taken  in  special 
appeal,  which  it  will  be  unnecessary  for  us 
lo  enter  into,  as  we  are  clearly  of  opinion 
that  the  plaintiff's  suit  was  improperly 
brought  under  Act  X.  of  1859,  and  was  cog- 
nizable only  in  the  Civil  Court. 

The  lease  which  the  plaintiff  seeks  to 
cancel  was  an  ordinary  zur-i-peshgee,  by 
which  the  lessee  was  to  receive  the  usufruct 
as  interest  for  his  advance,  and  to  repay  the 
principal  by  the  rent  reserved.  It  has  been 
frequently  held  by  this  Court  that  such  an 
arrangement  is  an  usufructuary  mortgage. 
And  it  has  been  ruled  in  the  case  of  Maho- 
med AH,  defendant,  appellant,  versus 
Batook  Deo  Narain  Singh,  plaintiff,  respond- 
ent (1  Weekly  Repoft.er  52),  that  a  suit 
to  set  aside  such  a  lease  cannot  be  brought 
in  a  Collector's  Court,  unless  the  terms  of 
the  lease  distinctly  provide  for  such  a 
course  of  procedure  in  the  event  of  a  breach 
of  any  of  its  conditions. 

In  this  case,  moreover,  the  lessee  does 
not  pay  any  part  of  the  rent  to  the  proprie- 
tor, but  reserves  it  to  clear  Off  the  am(^ht 
advanced  as  zifr-i-peshgee. 


We,  therefore,  alldw  this  st)eciil  appeal. 
And  reverse  thfe  dccisioj^s  of  the  Co\ittsbel«w, 
with  c6sts  on  the  special  respondent.  He 
h^s  hi&  t^tfifedy  f6r  any  bre^h  ^  the  con- 
ditSbns  of  the  lease  ih  a  tlvil  suit. 


The  8th  August  1867. 
PrestlCt  : 

The  Hdti'blfe  F.  B.  Kemp  tod  ¥*.  A.  Glovfet, 

Juiges, 

User  (Evidence  oO* 
Ca6e  No.  703  of  1867. 

Special  Afptdl  from  a  dedsim  fds^d  ^ 
the  Principal  Sudder  Ameen  of  West 
Burdwan,  dated  the  joth  January  i86j^ 
reversing  a  decision  passed  by  the  Moon» 
siff  of  Burjorah,  nmd  the  3rd  May  1S66. 

Tbdsee  Dote  Kob^ertij  dhd  titheM 
(Defendants),  Appellants, 

ifitTUs 

Bh'yrub  Lall  Tewaree  and  another 
(Plaintiffs),  kesponcteitts. 

B'obos  Rajendernath  BoSt  for  Appeikknts. 

Baboo  Nil  Madhub  Stin  for  ReiSpondehts. 

In  a  suit  for  ia  declaVation  of  th^  righi  tH  \lstlr«ver 
the  water  of  a  UAk,  which  tight  sid&  dMied^  the 
finding  ctf  the  Lower  Appellate  Court  f  torn  Che  evidence 
of  witnesses  adduced  by  plaintiff,  that  plaintiff  had  used 
the  Wfelerfbr  many  years, was  not  open  to  special  aptfCftl. 
such  evidence  being  sufficient  to  prove  a  continuous  and 
uninterrupted  user  oii  part  of  the  plaintiff. 

Glover,  J, — This  was  a  suit  to  declare 
plaintiff's  right  of  User  bver  the  i^atef  (if 
defendant's  tank  for  the  purfioses  of  irriga- 
tion, a  right  which  the  defendant  denkcd. 

The  Prlticlpal  Sudder  Ataefeh  has  fbund 
it  "  satisfactorily  proved  by  thte  evidence  of 
''the  witnesses  tailed  by  the  plaintiff,  and 
**  by  the  report  of  the  Ame^n  who  held  the 
*'  local  enquiry  that  the  plaindffV  land  was 
*Mri-igated  by  the  water  of  the  disput^tl 
"  tank.'  He  gave  plaintiff  a  decl-^e  accdird- 
ingiy,  reversing  the  decision  of  the  first 
Court. 

It  is  urged  in  special  appeal  that  thb 
Principal  Sudder  Ame^n's  finding  doeS  not 
go  far  enough  lo  benefit  the  plaintiff,  whb 
must  prove  a  pfescripliviS  title.  #^ 

The  Principal  Sudder  Ameen,  we  observe, 
relies  on  the  evidence  of  witnesses  to 
prove  the  plaintiff's  case-  Of  these  ,  wit- 
nesses,  one  deposes  that  the  water  hftd  been 
used  to  irrigate  the  plaintiffs  fields  from 
time  immemorial;  another  that,  it  had 
been  soused  ever  since  he  could  remember; 
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a  third  that  he  had  seen  it  so  used  for  the 
last  lo  or  15  years^  We  think  that  this 
would  be  evidence  of  a  custom,  and  that 
it  was  not  of  that  vague  and  uncertain  charac- 
ter which  would  prevent  the  Principal  Sud- 
der  Ameen  from  relying  on  it  as  proving  a 
continuous  and  uninterrupted  user  on  the 
part  of  the  plaintifiF. 

If  this  be  so,  the  Principal  Sudder  Ameen's 
finding  as  to  the  degree  of  credibility  at- 
tachable to  the  evidence  is  one  of  fad 
with  which  we  cannot  interfere  in  special 
appeal. 

The  appeal  is,  therefore,  rejefted,  and  the 
special  appeal  dismissed  with  costs. 


The  8th  August  1867. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Enhancement  of  dependant  talookdar's  rent- 
Section  15,  Act  X.,  X859. 

Case  No.  699  of  1867  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Dacca^  dated  the  2jrd 
January  i86y,  affirming  a  decision  passed 
by  the  Assistant  Collector  of  that  Dis- 
trict^ dated  the  2gth  September  /S66, 

Nubo  Kishore  Bose  (one  of  ihe  Defendants), 

Appellant, 

versus 

Pandul   Sircar   and   others   (Plaintiffs),  and 
others  (Defendants),  Respondents, 

Baboos  Romesh  Chunder  Mitter,  Hem 
Chunder  Banerjee,  and  Gopal  Loll  Mitter 
for  Appellant. 

Baboo  Otool  Chunder  Mookerjee  for 
Respondents. 

A  dependant  talookdar's  rent  is  not  liable  tx>  en- 
hancement, unless  it  can  be  shown  to  have  chang^ed 
since  the  perpetual  settlement,  and  he  must  be  proceed- 
ed a^inst  under, Section  15  (not  17)  of  Act  X.,  1859. 

Kemp,  J. — ^This  was  a  suit  for  enhance- 
ment of  rent  after  service  of  notice  under 
Sedion  13.  The  grounds  of  enhancement 
as  per  notice  are  those  which  Seftion  17, 
A^  X.  of  1859,  contemplates, and  the  defend- 
ant,^ special  .appellant,  is  treated  as  an  oc- 
cupant ryot.  Now,  the  plaint  clearly  ad- 
mits that  the  defendant,  special  appellant, 
is  a  talookdar,  and  the  ground  of  enhance- 
ment as  per  plaint  is  that  24  rupees  was  the 
rent  recovered  up  to  1268  by  the  plaintiff  ; 
but  that,  in  a  rent-suit  in  1269,  the  defendant 


had  declared  that  his  jumma  was  11  rupees, 
and  not  24  rupees  as^ recorded  in  the  quin- 
quennial papers,  and  therefore  that  defendant 
by  his  own  statements  had  admitted  that  the 
jumma  of  the  talook  had  varied  since  the 
perpetual  settlement. 

Now,  it  is  clear  that,  on  this  plaint,  ad- 
mitting its  recitals  to  be  correct,  the  defend- 
ant is  a  dependant  talookdar,  and  that  his 
rent  is  not  liable  to  enhancement,  unless  the 
plaintifiF  can  show  that  the  rent  had  been 
changed  since  the  perpetual  settlement.  Sec- 
tion 15,  Act  X.  of  1859. 

Instead,  therefore,  of  suing  the  defendant 
under  Section  15,  the  plaintifiF  proceeded 
against  him  under  Section  17,  treating  him 
as  an  occupant  ryot.  The  Judge,  in  a  very 
meagre  and  unsatisfactory  decision,  finds  that 
the  defendant  denied  in  a  former  Act  X.  suit 
for  rent  that  he  held  the  talook  at  all,  and 
that,  therefore,  it  does  not  lie  in  his  mouth 
now  to  say  that  the  talook  existed  from  the 
time  of  the  perpetual  settlement.  This  is  a 
gross  mistake  on  the  part  of  the  Judge. 
In  the  suit  for  the  rent  of  1269,  the  defend- 
ant did  not  deny  the  existence  of  his  talook; 
what  he  did  state  was  this,  that  the  plaintiff 
in  this  suit  had  given  the  wrong  kismut,  tha^ 
the  jumma  of  his  talook  was  1 1  rupees,  and 
not  23,  as  stated  in  the  punjsala,  and  that  his 
title  in  the  talook  had  passed  to  a  third 
party  by  gift. 

The  plaintiff's  suit  in  its  present  shape 
will  not  lie.  He  must  sue  the  defendant  as 
a  dependant  talookdar,  and  not  as  an  occnpant 
ryot,  and  he  will  have  to  prove  all  the  con- 
ditions which  Section  15  requires  before  he 
can  enhance  the  rent  of  the  defendant's 
talook,  or,  if  the  talook  has  been  transferred, 
of  the  present  talookdar. 

The  appeal  is  decreed,  and  the  plaintiff's 
suit  dismissed  with  costs  of  both  Courts 
bearing  interest. 
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The  8th  August  1867. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Trastees  or  managers  under  Act  XX.,  1863— 
Misfeasance,  &c— Risfht  of  suit— Wokf  or 
Endowment. 

Case  No.  4280!  1866. 

/Regular  Appeal  from  a  decision  passed  by 
Baboo  Nuroiium  Mullick,  Principal  Sud- 
der  Ameen  0/ Bhaugulpore,  dated  the  2jrd 
August  1S66, 

Bibee  Knneez  Fatima  (Plaintiff)^  Appellant, 

versus 

Bibee  Saheba  Jan  and  others  (Defendants), 

Respondents, 

Mr.  R.  E,  Twidale  and  Moonshee  Ameer  Ali 

for  Appellant. 

Mr.  R,  V.  Doyne^  Baboos  Unnoda  Pershad 
Banerjee,  Romesh  Chunder  Mitter^ 
Opendur  Chunder  Bose,  and  Dwarkantah 
Sein  for  Respondents. 

In  the  case  of  a  public  endowment  transferred  to 
trustees,  managers,  or  superintendents  of  such  lands 
Boder  Act  XX.,  1863,  any  person  or  persons  interested 
(and  the  interest  need  not  be  a  pecuniary  one)  in  the 
refifrions  establishment,  in  its  worship  or  service  or  in 
its  trusts,  has  a  right  of  suit,  after  leave  obtained  from 
t  Civil  Court  against  such  trustees,  &c.,for  misfeasance, 
or  breach  of  trust,  or  neglect  of  duty. 

Grants  to  an  individuau  in  his  own  right,  and  for  the 
purpose  of  furnishing  him  the  means  of  subsistence,  do 
not  constitute  a  wokf  or  endowment. 

f^emp,  J. — ^The  object  of  this  suit  is  to 
obtain  a  declaration  that  certain  properties 
which  have  from  time  to  time  been  alienated 
by  the  defendant,  Syud  Shah  Enaet  Hossein, 
ibe  brother  of  the  appellant,  to  the  co-de- 
fendants, are  endowed,  and  as  such  not  alien- 
able. The  plaintiff  further  claimed  the  sum 
of  iw)  hundred  rupees  per  annum  as  main- 
tenance, and  which  sum  she  avers  is  a  charge 
upon  the  endowed  property.  The  suit  is 
valued  at  Rupees  68,736-1. 

It  is  stated  in  the  plaint  that  these  lands 
were  granted  before  the  British  administra- 
tion by  Emperors  and  Nazims  to  the  plaint- 
iffs ancestors  as  "  mudad  mash  "  to  meet  the 
kbankah  expenses  such  as  are  incurred  in 
deeding  and  supporting  indigent  students, 
b^gars,  travellers;  that  Syud  Enaet  Hossein, 
defendant  No.  7,  succeeded  to  the  appoint- 
ment of  motawullee,  or  sujjadnusheen,  as  it  is 
^nned  in  the  plaint,  of  the  endowment,  and 
bas  dealt  with  the  properties  in  a  manner 
*bolly  inconsistent  wiih  the  purposes  for 
*bich  they  were  endowed  and  in  breach  of 
tbe  trust  reposed  in  bim. 


The  written  statements  of  the  principal 
defendants  who  derive  title  from  the  defend- 
ant No.  7  are  briefly  tO  this  effect,  that  the 
plaintiff,  being  a  person  wholly  Uninterested 
in  the  properties  alleged  to  be  endowed,  is 
not  in  a  position  to  bring  this  suit ;  that  she 
has  never  been  in  the  receipt  of  any  portion 
of  the  produce  of  these  estates  as  mainte- 
nance or  in  any  other  shape ;  that  the  lands 
in  dispute  are  not  *'  wokf  or  endowed  lands ; 
that  the  alienation  of  these  lands  is  perfectly 
valid ;  and  that  this  suit  has  been  brought  at 
the  instigation  of  Syud  Shah  Enaet  Hossein, 
defendant  No.  7,  who,  after  selling  the  pro- 
perties for  a  valuable  consideration,  is  now 
fraudulently  endeavoring  to  get  them  back 
again  into  his  possession  on  the  plea  that 
they  are  endowed,  and,  therefore,  not  alien- 
able. 

The  Principal  Sudder  Ameen  states  that, 
as  the  object  of  the  suit  is  not  to  have  the 
management  of  the  endowed  properties  vested 
in  the  plaintiff,  but  that  they  may  remain 
intact  for  the  purposes  for  which  they  were 
originally  dedicated  ;  and,  as  the  plaintiff  has 
an  interest  in  the  matter  in  litigation,  she  is 
in  a  position  to  bring  this  suit. 

On  the  main  issue,  whether  the  properties 
in  dispute  are  "  wokf"  or  not,  the  Principal 
Sudder  Ameen  observes  that  no  royal  grants 
have  been  filed  ;  that  copies  of  sunnuds  pur- 
porting to  be  in  confirmation  of  previous 
royal  grants  have  been  filed ;  but,  as  the  ori- 
ginals have  not  been  produced  or  their  ab- 
sence satisfactorily  accounted  for,  these 
copies  cannot  but  be  looked  upon  with  grave 
suspicion ;  that,  admitting  for  argument's 
sake  that  they  are  bond  fide,  it  is  very  ques- 
tionable whether  they  can  be  held  to  consti- 
tute valid  wokfs. 

Regarding  the  manner  in  which  the  pro- 
perties in  dispute  have  hitherto  been  dealt 
with,  the  Principal  Sudder  Ameen  observes 
that  there  is  strong  evidence  to  show  that 
these  properties  were  never  considered  as 
endowed  by  any  of  the  descendants  of  the 
original  grantee. 

The  suit  of*  the  plaintiff  ^as  dismissed 
with  costs. 

The  main  grounds  of  appeal  are : — 

Tst. — ^Jhe  sunnuds  prove  that  the  lan^  In 
dispute  are  wokf,  the  sunnuds  granted  by 
Nazims  being  of  equal  efficacy  as  those 
granted  by  Emperors. 

2nd. — ^That,  as  the  resumption-proceedings 
dated  27th  January  1838  show  that  the 
original  sunnud  granted  by  the  Emperor  was 
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destroyed  by  fire,  the  non-prod uciiori  of  it 
iias  been  sufficiently  accounted  for. 

jrd, — That,  at  the  time  of  the  institution  of 
the  resumption-suit,  all  the  sunnuds  in  original, 
or  attested  copies  of  the  same,  which  were 
then  in  the  possession  of  the  sujjadnusheen, 
were  filed  in  that  suit,  and  have,  therefore, 
come  into  the  power  of  the  Government 
OflBcials;  copies  and  copies  of  copies  have 
been  obtained  and  filed,  which  have  been 
improperly  rejected  by  the  Lower  Court. 

^A.-^That  the  acts  of  previous  sujjadnush- 
tsens  cannot  vitiate  the  "  wokf,"  especially 
AS  this  suit  is  brought  for  the  purpose  of 
declaring  those  acts  to  be  invalid. 

Sth, — ^That  the  plaintiff  has  proved  her 
claim  to  the  maintenance  as  a  charge  on  the 
endowed  property. 

The  defendants  put  !n  a  cross-appeal  under 
the  provisions  of  Section  348  of  the  Code 
of  Civil  Procedure,  to  the  effect  that,  unless 
the  plaintiff  can  prove  that  she  is  eniitled  jo 
ttiaititenance  afe  a  charge  oh  the  properties  in 
dispute,  she  has  no  "  locus  standi,"  and  her 
suit  and  appeal  ought  to  be  dismissed  with- 
tHit  etitering  into  the  question  of  whether  the 
properties  are  endo>^'ea  or  not. 

We  lake  the  cross-appeal  of  the  defendant 
fitst. 

There  is  no  evidence  that  the  plaintiff  is 
entitled  to»  Qr  ever  received,  any  mainte- 
nance from  the  properties  in  dispute.  The 
witnesses  she  has  examined  state  in  a  general 
way  that  she  was  supported  by  Enaet 
Hosfiein>  defendant  No.  7,  her  brother,  in 
oommcHi  with  other  destitute  female  members 
of  his  family.  The  grants  of  the  lands  in 
dispute  make  no  mention  of  any  provision 
for  the  maintenance  of  the  plaintiff  or  any 
other  member  of  the  grantee's  family,  and  it 
appears  to  us  very  clear  that  this  plea  of  a 
right  to  maintenance  has  been  set  up  in  order 
to  give  support  to  the  right  to  bring  this  suit 
on  the  part  of  the  plaintiff.  Even  admitting, 
for  the  sake  of  argument,  that  the  lands  in 
dispute  are  "wokf "  or  endowed  lands,  it  is 
very  clear  that  they  are  not  public  endow- 
ments ;  for,  had  they  been  so,  they  would  cer- 
taiiiriy  have  come  under  the  management  and 
comiol  of  the  revenue  authorities  under  Re- 
golation  XIX.  of  1820.  By  Act  XX.  of  1863, 
the  Board  of  Revenue  and  the  Local  Agents 
were  relieved  from  the  duties  imposed  upon 
them  by  Regulation  XlX.  of  1820.  All  en- 
dowed properties  were  under  Act  XX.  of 
1863   translened   to  trustees,  managers,  or 


superintendents  of  such  lands^  and  the  re- 
sponsibilities of  the  Board  of  Revenue  and 
Local  Agents  ceased  and  determined. 

In  the  case  of  disputes  occurring  on  vacan- 
cies in  the  offices  of  trustee,  manager,  or 
superintendent,  any  person  interested  in  the 
establishment  to  which  such  endowed  pro- 
perties belonged,  or  in  the  trusts  relating 
thereto,  is  at  liberty  to  apply  to  the  Civil 
Court  to  appoint  a  trustee,  manager,  or 
superintendent.  . 

Local  committees  of  management,  who  are 
to  perform  the  duties  hitherto  performed  by 
the  Board  and  Local  Agents,  are  appointed 
under  the  Act,  and  the  trustees,  managers, 
or  superintendents  have  to  famish  regular 
accounts  of  the  receipts  and  disbursements 
connected  with  the  trust  to  these  committees. 
Suits  may  be  instituted  in  the  Civil  Court 
under  the  Act  against  trustees,  managers,  or 
superintendents,  or  against  any  member  of  a 
comnaittee  appointed  under  the  Act,  for  any 
misfeasance  or  breach  of  trust,  or  neglect 
of  duty,  by  any  person  or  persons  interested 
in  the'religious  esiablishmeni,  or  ifi  the  per- 
formance  of  the  worship  of  service  thereof, 
or   in  the  tmsts  relating  thereto,  and   the 
interest  required  in  order  to  entitle  a  petBon 
to  sue  need  not  be  a  pecuniary  one,  any  person 
having  a  right  of  attendance^  or  having  been 
in  the  habit  of  attending  at  the  performartoe 
of  the  worship  or  service  of  any  mosque, 
temple,  or  religious  establishment,  or  of  par- 
taking in  the  benefit  of  any  distribution  of 
alms,  shall  be  deemed  to  be  a  person  interested, 
and  therefore  eniitled  to  sue ;  but,  previous 
to  instituting  such  suit,  an  application  most 
be  made  to  the  Civil  Court  for  leave  to  insti- 
tute such  suit,  and  the  Court  is  to  determine 
whether    there    are     sufl!icient    primd-facie 
grounds  for  the  institution  of  the  suit ;  and  if, 
in  the  judgment  of  the  Court,  there  are  snch 
grounds,  leave  shall  be  given  for  its  institution. 

Now,  in  the  case  before  us,  the  endoivment, 
if  endowment  at  all,  was  a  private  one.  It 
never  came  under  the  superintendence  of  the 
Board  or  Local  Agents,  and  therefore  Act 
XX.  of  1863  does  not  apply  to  it. 

The  plaintiff  has  wholly  failed  to  prove 
that  she  has  any  interest  whatever.  There 
is  no  service  or  worship  at  which  pltiniin 
may  be  said  to  have  a  right  of  attendance. 
Nor  has  the  plaintiff  proved  any  right  of 
paruking  in  the  benefit  of  any  distribution 
of  alms.  Her  present  suit,  which  is,  as  far 
as  we  can  judge  from  the  acts  and  conduct 
of  the  parties,  instigated  by  her  brother,  the 
defendant  Enaet    Hossein,   ^   inadmissible, 
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and  ought  to  have  been  dismissed  without 
going  into  the  merits  of  the  case.  But,  as 
the  Principal  Sudder  Ameen  has  done  so, 
and  the  case  is  highly  valued'  and  may  be 
appealed  to  a  higher  tribunal,  we  enter  upon 
the  merits. 

Six  copies  or  copies  of  copies  of  grants 
have  been  filed  by  the  plaintifiF,  the  originals 
of  which  purport  to  have  been  granted  by 
Nowab  Serajoodowlah 'and  Nowab  Nuzum- 
ooddeen  Ali  Khan,  soobahs  of  the  provin- 
ces of  Bengal  and  Behar.     The  year  of  the 
grant  is  not  given  in  any  of  the  grants,  but 
the  month   and  year    of  the   reign  of  the 
Nowab    are    given ;    to  wit,    loth    Shawul, 
3rd  Juloos,  27th  Rumzan,  7th  Juloos,  and 
so  on.      The  terms  of  these  sunnuds  are  simi- 
lar.    We   shall,   therefore,   confine  our   re- 
marks to  the  sunnud  purporting  to  have  been 
granted    by    Nowab    Serajoodowlah,    Shah 
Koolee  Khan  Bahadoor,  Haibut  Jung,  Nazim 
of  Bengal  and  Behar^  dated    loth  Shawul, 
jrd  Juloos,  that  is  to  say,  in  the  third  year  of 
die  reign  of  the  said  Nazim.     Our  remarks 
OQ  this  sunnud  apply  to  the  other  sunnuds. 

This  snnnud  is  addressed  to  the  motsood- 
dees,  chowdhrees,  and  canoongoes  of  Pergun- 
nahs  Bhagulpore,  Colgong,  and  Chye  in  the 
province  of  Behar.  It  recites  that  it  would 
appear  that  certain  villages,  the  names  of 
which  are  given,  and  which  are  described 
as  istmoraree,  or  permanently  settled  and 
aymah,  or  land  held  either  rent-free  or 
subject  to  a  small  quit-rent,  had  devolved 
bjr  right  of  iaheritslnce  upon  Syud  Maho- 
Boed  Meer,  a  descendant  of  Mukdoom  Shah 
Ahioed  Peer,  who  bad  held  the  same  from 
former  times  on  a  mokurruree  jumma  under 
sonnuds  from  former  Emperors  and  Nazims ; 
that  the  said  grantee,  z.  e.,  Syud  Mahomed 
Heer,  had  a  large  family  to  support,  and  had 
to  defray  the  expenses  of  a   "  khankah  "* 

•ya/^.«"Akhankah    [o^  travellers    and   the 
is  a  monastery,  or  a    benighted,  tor  Students, 

and  mendicants  who  beg 
at   his  door;   that  the 
said    grantee  found   it 
difficult     to    discharge 
all  these  duties  which 
involved  considerable  expense ;  that,  in  con- 
sideration of  this,  the   villages  detailed  in 
^c  grant   were   given   to    him    at   a   fixed 
annual  jumma  of   Rupees   896.     The  ab- 
wAs  and  other  cesses  hitherto  levied  upon 
^c  grantee  were  remitted,  ind  the  aforesaid 
januoa,  which  had  all  along  been  paid,  was 
declared  to  h%  fixed.    It  was  further  recit- 
^  that  the  grantee,  after  paying  the  said 


place  where  religious 
ooMCcmnts  of  the  Ma- 
konedan  relurion  kem- 
pwarily  reside."  See 
WHsoo's  Glossary  of 
Indian  terms. 


jumma,  was  to  e.njoy  the  profits  of  the  pro- 
perty,  to  support  himself  therewith,  and  to 
pray  for  the  grantor.      • 

Now,  it  is  very  clear  ihst  thiis  is  not  a 
grant  constituting  a  "wokf."  There  is.no 
dedication  of  the  properties  solely  to  the 
worship  of  God,  or  to  any  religious  or 
charitable  purposes.  The  grant  recites  that 
the  grantee  and  his  predecessors  have  hi- 
therto held  the  lands  at  a  jumma  of  Rupees 
896,  which  jumma  is  declared  tcr  be  fixed  at 
that  rate  henceforth.  In  consideration  oi 
the  charitable  disposition  of  the  grantee,  and 
the  expenses  which  he  apparently  voluntarily 
incurred  in  supporting  poor  students,  in 
giving  alms  to  mendicants,  and  food  and 
shelter  to  travellers,  the  grantor  remits  the 
payment  of  abwabs  and  other  cesses,  which 
in  the  days  of  the  Nowab  Nazims  were  a 
heavy  impost,  and  directs  the  officers  of 
tehsil  to  refrain  from  exacting  the  same 
from  the  grantee.  For  this  indulgence, 
the  grantee  was  requested  to  give  the  grant- 
or the  benefit  of  his  prayers.  The  grantee 
wlis  to  enjoy  the  profits,  after  paying  the 
jumma  fixed,  viz  ,  Rupees  896.  In  short,  tho 
grants  were  grants  to  an  individual  in  his 
own  right  and  for  the  purpose  of  furnishing 
the  means  for  the  subsistence  of  the  grantee, 
and  nothing  further. 

It  is  also  clear  that,  ^  even  allowing  that 
the  copy  of  the  sunnud  is  admissible  as  evi- 
dence, it  is  one  which  is  simply  confirmatory 
of  a  former  sunnud,  and  the  terms  of  the 
former  sunnud  are  recited  in  the  copy  of  the 
latter  sunnud ;  the  absence,  therefore,  of  the 
original  royal  firman  is  immaterial  ;  if  the 
confirmatory  grant  do  not  contain  terms 
which  constitute  an  endowment,  it  is  clear 
that  the  royal  firman  did  not  do  so,  and  vice 
versd. 

The  Government  in  1838  enhanced  the 
jummas  of  some  of  the  estates  in  the  pos- 
session of  the  grantees,  and  made  a  settle- 
ment with  them  with  respect  to  the  other 
estates.  The  Government  gave  up  its  claim 
to  enhance  the  jummas,  not  because  the 
lands  were  wokf  or  endowed  lands,  but 
because  they  were  not  liable  to  enhancement 
of  jumma. 

It  may  be  said  thit  it  is  not  nece^tary 
that  the  sunnuds  should  contain  the  term 
wokf,  if  the  tenor  and  meaning  of  the 
grants  be  to  that  effect.  But  in  these 
sunnuds  there  is  no  dedication  or  endow- 
ment of  the  properties,  nor  any  terms  which 
can  be  construed  as  creating  a  wokf.  We 
quite    agree    with    the    Principal    Sudder 
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Ameen  that  the  former  proprietors  of  these 
estates  have  dealt  with  them  in  a  manner 
wholly  inconsistent  Vith  the  fact  of  their 
being  end<^ed  properties,  for  we  find  that 
the  defendant  Enaet  Hossein  made  over  the 
management  of  these  properties  to  his  son 
by  a  deed  of  tumleeknamah,.  in  which  no 
mention  is  made  of  their  being  endowed 
properties,  and  the  son  mortgaged  and 
otherwise  dealt  with  the  properties  as  pro- 
perties of  which  he  had  the  uncontrolled 
and  unreserved  power  of  alienation. 

It  also  appears  that  Enaet  Hossein,  to 
defraud  his  creditors,  made  over  the  proper- 
ties to  his  wife  in  lieu  of  dower  by  a  color- 
able deed  of  *'bye  mokasa."  In  short, 
the  conduct  of  Enaet  Hossein  has  been  frau- 
dulent throughout.  He  first  attempted  to 
mask  his  properties  from  his  creditors,  and 
now  that  they  have  passed  from  his  hands 
in  satisfaction  of  decrees  against  him  or  for 
payment  of  his  just  debts,  to  third  parties 
for  a  valuable  consideration,  he  has  put  for- 
ward the  plaintiff,  his  sister,  to  bring  this 
suit  under  a  false  averment  that  she  is  eh- 
titled  to  maintenance  as  a  charge  on  the 
properties,  and  that  the  properties  are 
endowed,  and,  as  such,  cannot  be  alienated. 

The  appeal  and  suit  of  the  plaintiff  are 
dismissed  with  costs  of  both  Courts  bearing 
interest  at  the  rate  of  12  per  cent. 


The  8th  August  1867. 

Present : 

The  Hon'ble  W.  S.  Seton-Karr  and 
A.  G.  Macpherson,  Judges, 

Bond— Absence  of  endorsement — Payment 

(Proof  oO. 

Case  No.  876  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  East  Burdwan^  dated  the 
26th  February  i86j^  reversing  a  decision 
passed  by  the  Additional  Principal  Sudder 
Ameen  of  that  District^  dated  the  2gth 
August  1866, 

Kalee  Doss  Mittra  (Defendant),  Appellant, 

versus 

Tara  Chand  Roy  (Plaintiff),  Respondent. 

Bahoos  Anund  Gopal  Palit  and  Mohendro 
Lall  Seal  for  Appellant. 

Baboo  Bama  Churn  Banerjee  for 
Respondent. 

A  stipulation  in  a  bond  that  all  payments  should  be 
endorsed  on  the  back  thereof,  and  that  all  other  pleas  of 


repayment  would  be  futile,  does  not  estop  the  defendant 
from  provinjsr  by  other  means  that  the  debt,  or  paK  of 
it,  has  been  satisfied. 

Seton-Karr^  J. — This  case  must  go  back 
to  the  Judge.  The  Judge  committed  an 
error  in  law  in  holding  that  it  was  not 
necessary  to  enquire  into  the  genuineness  of 
the  receipt  put  forward  by  the  defendant, 
because  the  bond  contained  a  stipulation 
that  all  payments  should  be  endorsed  on  the 
back  thereof,  and  that  all  other  pleas  of 
repayment  would  be  futile.  There  is  no 
doubt  that  the  defendant  is  not  estopped  in 
law  by  any  such  stipulation,  from  proving 
by  other  means  that  the  debt,  or  part  of  it, 
has  been  satisfied. 

Our  decision  is  in  conformity  with  an 
opinion  expressed  at  page  44  of  the  Sudder 
Decisions  of  1853,  and  with  the  ruling  of 
the  Judges  in  Volume  III.  of  Weekly  Re- 
porter, Miscellaneous  Rulings,  page  23,  in 
which,  apparently,  the  facts  of  the  case 
were  the  same. 

The  Judge  will  go  into  the  evidence  of 
the  receipt,  and  he  will  also  take  into  his 
consideration  the  cross-appeal  said  to  have 
been  raised  by  the  defendant,  special  appel- 
lant, as  to  his  costs.  Case  remanded  accord- 
ingly. 


The  8th  August  1 867. 

Present: 

The  Hon'ble  W.  S.  Seton-Karr  and  A.  G. 
Macpherson,  Judges. 

Resumption— Trust  for  charitable  purposes. 

Case  No.  2649  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Bhaugulpore,  dated  the  23rd 
July  1866,  reversing  a  decision  passed 
by  the  Principal  Sudder  Ameen  of  that 
District,  dated  the  31st  March  i86j. 

Rajah  Leelanund  Singh  Bahadoor 
(Defendant),  Appellant, 

versus 

Ishuree  Nundun  Dutt  Jha  and  another 
(PlaintifiFs),  Respondents. 

Messrs.  /.  W.  B.  Money  and  R.  E.  TwidaU 

for  Appellant. 

Mr.  R.  V.  Doyne  and  Baboo  Juggadanund 
Mookerjee  for  Respondents. 

The  resumption  of  lands  by  Government,  and  the 
making  a  fresh  settlement  of  the  resumed  lands  without 
any  allusion  to  their  being  held  in  trust  for  charitable 
purposes  prior  to  the  resumption-pi^iceedingB.  are  not 
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conclusive  proof  that  there  was  no  such  trust.  The 
only  question  dedded  by  the  Government  in  resuming 
was  that  those  who  claimed  the  land  as  lakheraj  had 
not  been  able  to  prove  that  the  land  was  held  under 
any  such  religious  or  charitable  trust  as  would  debar 
Government  from  resuming*. 

Macphitnon,  J.—Wk  think  that  this  spe- 
cial appeal  ought  to  be  dismissed. 

The  Lower  Court  has  carried  out  the 
order  of  remand,  and,  there  being  sufficient 
evidence  to  support  the  plaintiff's  case,  we, 
sitting  on  special  appeal,  cannot  interfere 
with  the  findings  of  the  Lower  Court. 

There  is  no  doubt  that  Rajah  Leelanund 
suffers  from  what  amounts  to  p^ross  fraud 
on  the  part  of  the  plaintiff,  Ishuree  Nundun 
Jha,  bat  we  can  do  nothing  to  assist  him 
now. 

Mr.  Money  for  the  appellant  contended 
that  the  order  of  remand  of  the  4th  April 
1866  related  specially  10  the  resumption- 
proceedings,  and  the  mode  in  which  the 
property  has  been  held  and  dealt  with  sub- 
sequent to  the  resumption-proceedings. 
But  it  appears  to  us  that  the  reference  made 
in  the  judgment  to  the  Beerbhoom  papers 
and  the  circumstances  under  which  a  seza- 
wal  came  to  be  appointed  shows  that  what 
the  Court  said  was  intended  particularly  to 
indicate  that,  without  further  evidence  as  to 
the  points  referred  to,  there  was  not  suffi- 
cient proof  as  to  there  having  been  a  trust 
for  the  idol  prior  to*  the  resumption-pro- 
ceedings. 

Mr.  Money  further  contended  that,  inas- 
much  as  Government  resumed  the  property 
in  1838  and  1841,  and  made  a  fresh  settle- 
ment with  the  plaintiff,  Ishuree  Nundun  Jha, 
no  allusion  being  made  in  the  settlement 
to  the  existence  of  any  endowment,  this 
showed  that  no  endowment  did,  in  fact,  exist 
at  the  time,  and  that,  by  reason  of  the  settle- 
ment with  him,  Ishuree  Nundun  Jha  got 
the  title  to  the  land  absolutely  free  from 
all  trust.  We  are  of  opinion,  however,  that 
this  is  not  a  correct  view  of  the  law.  The 
fact  of  the  estate  being  declared  not  to  be 
lakheraj  does  not  affect  the  principal  ques- 
tion at  all.  The  only  question  decided  by 
the  Government  officer  in  resuming  the 
land  was,  that  those  who  claimed  the  land  as 
lakheraj  had  not  been  able  to  prove  that 
the  land  was  held  under  any  such  religious 
or  charitable  trust  as  would  debar  Govern- 
ment from  resuming  it.  The  resumption- 
■proceedings  did  not  relate  to  any  question  of 
trust  as  regards  Ishuree  Nundun  Jha  and 
W  endowment  pi  which  he  was  the  shebait. 
|It  is  foimd  now  that  the  lands  were  held  on  a 
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trust  prior  to  the  resumption-proceedings, 
and  there  is  nothing  t«  show  that  they  are 
not  liable  to  that  trust.  The  appellant  has 
no  better  title  to  the  property,  the  subject 
of  this  suit,  than  Ishuree  Nundun  Jha 
himself  would  have  had  if  the  appellant 
had  never  purchased  it.  We  think,  there- 
fore, that  the  appellant  holds  it  subject  to 
the  original  trust. 

The  appeal  is  dismissed,  but  the  plaintiffs 
will  pay  their  own  costs  in  all  the  Courts. 


The  8th  August  1867. 

Present : 

The  Hnn'ble  L.  S.  Jackson  and  Dwarkanath 

Mitter,  Judges. 

Certificate  (under  Act  XXVII.  of  z86oh-Debt8. 

Case  No.  315  of  1867. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Tirkoot,  dated  the  tgth 
March  i86y, 

Mussamut  Bhugobutty  Kooer,  Appellant^ 

versus 

Bholanath  Thakoor.  Respondent. 

Mr,  R.  T,  Allan  and  Baboo  Nil Monee  Sein 

for  Appellant. 

Mr.  R.  V.  Doyne  and  Baboo  Mohesh  Chun-^ 
der  Chowdhry  for  Respondent. 

The  sole  question  in  an  application  for  a  certificate 
under  Act  XXVlI.of  i860  is  the  title  to  collect  the  debts 
due  to  the  estate  of  the  deceased,  and  it  is  not  a  matter 
for  the  Judg^e's  consideration  whether  there  are  any, 
and  what,  debts  due  to  the  estate.  The  effect  of  »pcli 
certificate  is  that  it  is  conclusive  of  the  representlnve 
title  against  all  debtors  to  the  deceased,  ana  affords  full 
indemnity  to  all  debtors  payings  their  debts  to  the  person 
to  whom  the  certificate  has  been  granted. 

Jackson^  J. — The  case  before  us  is,  strict- 
ly speaking,  an  application  under  Section  3, 
Aft  XXVII.  of  i860,  by  Bholanath  Thakoor 
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ftnd  others  for  a  certificate  enabling  them 
to  collect  debts  duetto  the  estate  of  Oodun 
Thakoor,  deceased.  It  appears  to  be  not 
disputed  tnat,  with  reference  merely  to 
Hindoo  Law,  and  to  the  ordinary  course  of 
succession  among  Hindoos  under  the  Mit- 
aksbara,  these  persons  would  be  entitled 
to  be  considered  the  representatives  of  this 
Oodun  Thakoor.  Bhagiruthee  Dey  entered 
opposition  to  the  grant  of  this  certificate 
to  the  persons  above  named  upon  the 
ground,  as  I  now  understated  it,  that  there 
wasi  no  such  thing  as  an  estate  of  Oodun 
Thakoor,  the  said  Oodun  having  given 
the  whole  of  his  estate,  by  will  or  a  docu-. 
ment  called  an  ikrarnamah  or  tukseem- 
namah,  to  Chundrabuttee,  whose  i>ersonal 
representative  Mr.  Allan's  client  claimed 
to  be.  It  appears  that,  by  ,the  document  in 
question,  a  life-interest  in  this  property  was 
granted  to  Chundrabuttee,  and  that,  after 
ner  death,  it  was  to  go  to  one  Girdharee 
Lall,  the  adopted  son  by  the  kritima  form 
of  Oodun  Thakoor ;  that  Oodun  Thakoor 
died,  and  Chundrabuttee  took  the  estate 
under  the  terms  of  the  devise,  and  that 
Girdharee  Lall  died  in  her  lifetime. 
Chundrabuttee  continued  in  possession  of 
this  estate,  and  is  only  lately  dead. 

Now,  it  is  quite  clear  that  these  two  par- 
ties brought  before  the  Zillah  Judge  a  ques- 
tion very  much  wider  than  that  properly 
raised  by  the  original  application.  They 
proposed  to  the  Zillah  Judge  to  decide,  and 
the  Zillah  Judge  was  led  into  deciding, 
which  of  the  two  parties  was  preferably 
entitled  to  all  the  property  which  had  be- 
longed to  Oodun  Thakoor,  and  which  was 
disposed  of  on  the  ikrarnamah.  The  Judge 
has  gone^into  that  question  very  fully,  and 
hafl  given  his  conclusion  upon  the  subject. 

It  seems  to  me  necessary  to  declare  that 
the  Judge's  decision  upon  this  point  was 
beyond  his  competency  in  this  case;  that 
the  sole  question  which  he  had  before  him 
was  to  determine  the  title  to  the  certificate 
to  collect  debts  due  to  the  estate  of  the  de- 
ceased Oodun  Thakoor;  that,  beyond  that, 
his  decision  was  wholly  inoperative,  and 
onfl;ht  not  to  be  used  on  any  future  occasion 
torhe  advantage  or  disadvantage  of  any 
person  concerned. 

Mr.  Allan  contended  in  this  case  that  there 
were  no  debts,  and  could  be  no  debts  due  to 
Oodun  Thakoor,  or  claimable  by  his  personal 
peprepentative.  Upon  that  point,  it  is  only 
ni^cessary  to  refer  to  two  decisions  of  this 
Court  to  be  found  at  page  20,  V.  Weekly 


Reporter,  and  page  12,  VIII.  Weekly  Report- 
er, in  which  it  is  held  that  it  is  not  a  matter 
for  the  Judge's  consideration  whether  there 
are  debts,  or  what  may  be  the  amount  of 
debts  due  to  the  estate  of  the  deceased  per- 
son, but  that  he  is  only  to  determine  the  title 
to  the  certificate,  and  to  grant  a  certificate 
accordingly.  It  may  be  that  the  person  who 
obtains  such  certificate  obtains  an  entirely 
barren  title,  and  that  he  would  derive  no 
benefit  from  it  whatever,  but  that  is  his 
affair.  I  am  inclined  to  think  it  would  be 
convenient  if  the  law  provided  that  all  appli- 
cations for  certificate  should  state  that  there 
are  debts  due  to  the  estate,  and  that  the 
Judge  should  satisfy  himself  that  there  are 
grounds  for  making  the  application.  But,  as 
held  in  the  two  cases  I  have  referred  to,  it 
appears  to  me  that  the  Ad  does  not  provide 
any  such  power,  and  that  it  is  not  for  the 
Court,  as  the  law  stands,  to  enquire  into  it. 
Now,  in  the  case  before  us,  the  Judge  has 
granted  to  the  respondents  a  certificate  to 
represent  the  estate  of  the  deceased  Oodun 
Thakoor.  The  effect  of  that  certificate  will 
be  that  it  is  conclusive  of  the  representative's 
title  against  all  debtors  to  the  deceased,  and 
shall  afford  full  indemnity  to  all  debtors 
paying  their  debts  to  the  person  in  whose 
favor  ^he  certificate  has  been  granted.  I 
think  it  only  necessary  to  say  in  reference 
to  the  appeal  that  Mr.»  Allan  has  not  succeed' 
ed  in  showing  us  that  the  lady  whom  he 
represents  ha^  the  better  right  than  the 
respondents  have  to  that  certificate.  That  is 
the  whole  question  for  our  decision  in  this 
case  as  I  understand  it,  and  I  therefore  think 
that,  with  the  declaration  above  stated  as  to 
the  legitimate  eflFect  of  this  order,  the  appeal 
ought  to  be  dismissed  with  costs. 

MiUer,  J. — I  concur. 


The  8th  August  1867. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  Dwarkanath 

Mitter,  Judges, 

Execution  of  a  decree^Adjiulmeiit  out  of  Coort 
—Evidence  on  the  point—Arrest  in  execntioa 
—Sections  aoo^  aoi,  ao6^  Act  VIII.,  1859. 

Case  No.  302  of  1867. 

Miscellaneous  Appeal  from  an  order  pasad 
by  the  Judge  of  Backergunge,  dated  ih 
&th  May  1S6J, 
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Dwarkanath  Doss  Biswas  (Judgment-debtor), 

Appellant^ 

versus 

Uiinoda  Churn  Doss  (Decree-holder), 
Respondent, 

Bahoos  Sreenaih  Doss  and  Kalee  Mohun 
Doss  for  Appellant. 

Baboo  Romesh  Chundtr  Mitter 
for  Respondent. 

Where  several  of  the  acts  requiring^  to  be  done  in 
execution  of  a  decree  are  such  as  can  be  done  through  a 
Conrt*  and  where  all  of  them  are  acts,  the  doing  of  which 
may  be  certified  to  the  Court  by  the  person  in  whose 
fivor  the  decree  was  made,  the  policy  of  Section  206  of 
dii  Code  ol  Civil  Procedure  is  to  exclude  the  reception 
of  evidence  upon  the  point,  or  any  question  arising  out 
of  evidence  before  the  Court.  No  adjustment  can  be 
reoOgntMd  unlero  made  through  the  Court,  or  certified 
by  the  person  in  whose  favor  the  decree  was  made. 

When  arrest  in  execution  has  not  been  specifically 
obfectcd  to  in  the  Court  below,  this  Court  will  not  inter- 
teie. 

Jacksofiy  y, — I  A)^  inclined  to  think  that 
the  Judge  has  given  a'  fairly  correct  state- 
ment of  >vhat  the  appellant's  object  was 
in  making  his  application  to  the  Zillah  Court. 

The  appellant  was  the  defendant  in  a 
suit  brought  by  his  nephew  to  recover  that 
nephew's  share  in  the  family-property. 
The  result  of  the  suit  was  that  t  the  parties 
came  to  a  compromise,  the  terms  of  which 
are  contained  in  the  solehnamah  executed  by 
the  uncle.  In  that  document,  which  was 
incorporated  in  the  decree  of  the  Court, 
he  undertook  to  make  over  to  his  nephew 
certain  immoveable  properties,  and  to  ex- 
plain and  certify  to  him  the  balances  and 
amounts  remaining  due  upon  claims  against 
other  parties  in  respect  of  which  no  suits 
had  been  preferred,  and  also  to  make  over 
to  the  nephew  that  portion  of  the  moveable 
property  which  fairly  came  to  the  nephew's 
share,  and  further  that  he  would  appoint 
to  the  charge  of  the  joint  concerns  and 
collections  of  the  family-estate  a  certain 
person  named,  and  in  the  event  of  the  per- 
•OB  named  refusing  to  undertake  the  charge, 
Kbctt  some  other  person  was  to  be  chosen 
on  the  advice'  of  the  arbitrators  who  had 
been  eniptofed  ill  the  matter.    These  stipu- 


lations were  all  to  be  complied  with  imme- 
diately after  the  completion  of  the  decree 
and  within  three  months,  and  it  was  agreed 
that,  in  the  event  of  the  uncle  failing  to 
comply  with  these-  conditions,  the  nephew 
was  to  enforce  fulfilment  of  them  by  exe- 
cuting the  decree.     The  nephew,    accord- 
ingly, applied  to  the  Court,  stating  that  the 
uncle  had  altogether  refused  or  omitted  to 
comply  with  the   several    stipulations,   and 
he  applied  to  enforce  the  decree  by  arrest 
of  the   uncle's  person.     It  seems  that  an 
order  was   made,  by   which   a  warrant  of 
arrest  was  to  be  issued,  but  that  was  never 
carried  into  effect.     The  uncle,  the  defend-r 
ant,  made  a  petition  some  six  weeks  after- 
wards to  the  Zillah  Court,  in  which  he  alleg- 
ed that  he  had,   in  fact,  carried   out  and 
complied  with  the  whole  of  the  stipulations ; 
that  he  had  made  over  to  the  nephew  his 
share  of  the   immoveable   property,  and  to 
the  best  of  his  knowledge   and  belief  all 
the  moveable  properly  to  which  the  nephew 
>^as  entitled,  and  he,   therefore,  contended 
that  nothing  remained  of  the  decree  to  be 
executed.    The  Judge  proceeds  to  consider 
that  question,  and  he  describes  the  oBject 
of  the  petition   in  these  words :   "  This  is 
''  an  application  from  the  judgment-debtor 
"  for  a  declaration  of  decree  to  the  effect 
''  that  he  has  carried  out  the  provisions  o^ 
"  his  deed  of  compromise,  and  that,  there- 
**  fore,  any  claim  on  the  part  of  the  decree- 
"  holder  for  raesne-profits,  in  consequence 
"  of  the   non-fulfilment    of  the    provisions 
''  contained  in  the  solehnamah,  should  not 
"  be  allowed."     These  words  do    not  very 
materially  differ  from   the  terms  in  whicn 
I   have  just    described  the    object  of    the 
petition.     The  Judge  went  into  a  good  deal 
of  evidence  on  the  subject,  and  considered 
the  matter  fully,  but  he  finally  determined 
that  he   could   not   make    the    declaration 
sought  by  the  petitioner,  and   that,   conse- 
quently, he  must  reject  the  petition.     No 
further  order  was  made,  but  apparently  the 
decree-holder  would  thereupon  be  at  liberty 
to  take  such  steps  as  he  thought  fit  in  exe- 
cution of  decree. 

Now,  the  defendant  comes  here  in  app^l", 
and  asks  us  to  set  aside  the  Judge's  om^st. 
In  the  first  place  he  seeks  to  show  that  the 
stipulations  of  the  solehnamah  have  reuITy 
been  complied  with,  and  in  the  next  place 
he  desires  to  contend  that,  supposing  that 
the  stipulations  have  not  been  all  of  theffl 
fully  carried  out,  that  yet  the  particular 
mode  of  executing  the  decree  asked  for 
by  the  plaintiff  is  not  oiie  Which  the  Court 


320 


Civil 


THK  WEEKLY  REPORTER. 


Rulings, 


[Vol.  VlTl. 


was  justified  in  allowing.  And  in  particu- 
lar he  contends  with  great  urgency  that 
it  was  never  the  inlention  of  the  parties, 
and  was  n8t  proper  in  the  circumstances, 
that  the  uncle  should  be  arrested  and 
brought  into  Court  at  the  suit  of  his  ne- 
phew. 

Now,  in  respect  of  the  last  point,  it  is 
enough  to  say  that  the  propriety  of  the 
order  of  arrest  in  the  circumstances  was  a 
matter  which  the  defendant  did  not  speci- 
fically submit  to  the  Judge.  He  did  not 
say :  "  Whatever  you  may  find  in  respect 
"  of  my  having  carried  out  the  stipulations 
"  between  me  and  my  nephew,  I  maintain 
"  that  I  cannot  in  any  circumstances  be 
"  arrested.  1  can  only  be  subject  to  certain 
"  other  orders  of  Court,  or  to  other  measures 
"  in  execution.'*  His  petition  distinctly 
was  that  the  decree  could  not  be  executed 
at  all,  and  in  his  own  words  he  was  show- 
ing cause  against  execution  of  the  decree, 
and  he  asked  that  the  application  should  be 
dismissed  with  costs.  I  do  not  think  ^ 
would  be  our  business  to  consider  whether 
the  order  for  arrest  was  an  improper  order, 
without  the  defendant  having  specifically  ob- 
jected to  it  before  the  Judge.  When  the 
decree  is  one  to  be  executed  by  the  Courts 
below,  under  the  provisions  of  Section  200 
or  Section  201,  it  is  in  the  discretion  of  the 
Court  to  order  execution  by  arrest  of  the 
party  against  whom  the  decree  is  made,  or  by 
the  attachment  and  sale  of  his  property,  or 
by  both,  if  necessary.  It  would  be  a  very 
strong  case  in  which  we  should  think  fit  to 
interfere  with  the  discretion  of  the  Court  in 
that  respect,  and  I  certainly  should  not  think 
of  interfering  with  it  when  the  objection  has 
not  been  specifically  taken  below. 

And  then,  as  to  the  question  whether  the 
stipulations  have  been  substantially  complied 
with  or  no,  I  am  entirely  of  opinion  that 
this  is  a  point  which  is  provided  for  by  Sec- 
tion 206  of  the  Code  of  Civil  Procedure. 
The  words  in  the  latter  part  of  that  Section 
are :  "  No  adjustment  of  a  decree  in  part  or  in 
"  whole  shall  be  recognized  by  the  Court, 
"  unless  such  adjustment  be  made  through 
"  thitSiCourt,  or  be  certified  to  the  Court  by 
"the  person  in  whose  favor  the  decree  has 
"  been  made,  or  to  whom  it  has  been  trans- 
"  ferred."  This  is  a  decree.  The  defendant's 
allegation  was  that  the  decree  had  been  ad- 
justed ;  that  he  had  done  all  that  he  had  to 
do  ;  and  that  no  further  relief  remained  to  be 
given  to  the  plaintiff.  Several  of  the  acts  re- 
quired to  be  done  by  the  defendant  in  this 


case  were  ads  which  could  have  been  done 
through  the  Court,  and  they  were  all  of  them 
ads,  the  doing  of  which  might  have  been 
certified  to  the  Court  by  the  person  in  whose 
favor  the  decree  had  been  made  ;  and  where 
there  are  ads  of  that  character,  it  appears 
to  ijae  that  the  policy  of  the  206th  Section 
clearly  was  to  exclude  the  reception  of  evi- 
dence upon  the  point  or  any  question  arising 
out  of  evidence  before  the  Court.  It  is 
peremptorily  directed  that  no  adjustment, 
either  in  part  or  whole,  of  a  decree  shall  be 
recognized,  unless  made  through  the  Court  or 
certified  by  the  person  in  whose  favor  the 
decree  has  been  made. 

I  think,  therefore,  that  the  Judge  did  more 
than  he  ought  to  have  done  in  taking  evi- 
dence upon  this  point.  The  only  object 
which  would  be  served  by  our  going  into 
the  evidence  which  has  been  taken  below 
would  be  in  order  to  correct  any  impression 
made  upon  our  minds  as  to  the  conduct  of 
the  defendants.  But,  inasmuch  as  such  im- 
pression will-  not  in  any  way  affect  the  order 
to  be  made  in  execution  of  decree,  I  think 
it  is  needless  that  we  should  go  through  the 
evidence  for  that  purpose.  We  have  only  to 
say  that  the  order  of  the  Zillah  Judge  is  not 
opposed  to  the  law,  and  is  not  questionable 
upon  any  point  on  which  an  appeal  lies  to 
this  Court. 

MitteTy  y, — I  entirely  concur. 


The  8th  August  1867. 

Present : 

The  Hon'ble  L.  S.  Jackson  and 
Dwarkanath  Mitter,  Judges. 

Limitation— Striking  a  case  off*  the  file. 

Case  No.  298  of  "I867. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judicial  Commissioner  of  Choia 
Nagpore,  dated  the  2yth  January  i86j^ 
affirming  an  order  passed  by  the  Assistant 
Commissioner  of  that  District y  dated  the 
10th  September  1866, 

Mudun  Bhukut  and  others  (Judgment- 
debtors),  Appellants^ 

versus 

Dooar  Bharatee  (Decree-holder),  Respondent. 

Mr,  C.   Gregory  for  Appellants. 
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Baboo  Bhowanee  Churn  Dufi  for  Respondent. 

Striking  a  case  off  the  file  is  not  an  effectual  proceed- 
ing to  keep  a  decree  in  force  under  the  Law  of  Limit- 
ation. 

Jackson,  y, — This  case  must  be  remanded 
to  the  Lower  Appellate  Court. 

It  was  a  case  of  execution  of  decree,  and 
the  judgment-debtor  pleaded  iwo  things: 
first,  limitation ;  and,  second,  satisfaction  of 
the  decree. 

On  the  question  of  satisfaction,  the  Lower 
Appellate  Court  appears  to  have  agreed  with 
the  Court  of  first  instance  that  the  decree 
had  not  been  paid  in  full. 

On  4he  question  of  limitation,  he  records 
this  opinion  :  "It  is  only  necessary  to  say  that 
the  case  was  struck  off  the  file  in  1^64,  and 
revived  in  i865."*  Now,  the  fact  is  that  the 
striking  a  case  off  the  file  is  not  a  proceeding 
in  any  sense  to  keep  the  decree  in  force.  It 
is  an  act  of  the  Court  consequent  on  the  fail- 
ure of  the  decree-holder  to  take  any  proceed- 
ing, and  the  day  on  which  the  case  may  be 
struck  off  the  file  in  no  way  indicates  the  date 
on  which  an  effectual  proceeding  has  been 
taken  by  the  decree-holder. 

It  is  necessary,  therefore,  for  the  Judge, 
before  he  can  hold  that  the  plea  of  limitation 
is  not  a  bar  to  this  application,  to  find  that, 
withm  three  years  next  before  the  application, 
the  judgment-creditor  had  taken  some  effect- 
ual proceeding  to  keep  nis  decree  in  force. 

The  case  must  go  back,  therefore,  in  order 
that  he  may  find  specifically  upon  that  point. 

Mitier,  y, — I  concur. 


The  8th  August  1867. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and  Dwarkanath 
Mitter,  yudges. 

Section  27,  Act  XXIII.,  1861— Section  387,  Act 
VIII.,  18^ — ^Appeals— Suits  and  proceeding's 
in  execution. 

Case  No.  283  of  1867. 

Miscellaneous  Appeal  /ram  an  order  passed 
h  the  Judge  of  Kast  Burdivan,  dated 
^he  28th  February  i86y,  affirviing  an 
order  passed  by  the  Moonsiff  of  that  Dis- 
irict,  dated  the  8th  December  1866, 

Ram  Jadub  Chatterjee  (Judgment-debtor), 

Appellant^ 

versus 

Rash  Monee^Dossee  (Decree-holder), 
Respondent, 


Baboo  Woomesh  Chunder  Banerjee  for 

AppeUant. 

Baboos  Unnoda  Pershad  Banerjee  and  Anund 
Chunder  Ghosal  for  Respondent. 

Section  27,  Act  XXI II.  of  iS6r,  takes  away  specia 
appeal  in  all  those  cases  that  are  expressly  alluded  to 
therein,  thus  overriding  Section  387,  Act  VIII.  of  1859. 

The  provision  applies  in  execution  of  decree  as  well 
as  in  suits  themselves,  and  to  suits  and  proceedings  in 
execution  commenced  before  1861,  or  even  before 
1859. 

Jackson,  J, — I  HAVE  never  had  the  least 
doubt  upon  the  point  raised  upon  this  pre- 
liminary objection. 

I  think,  as  we  have  held  in  other  cases  in 
this  Court,  that  the  very  explicit  words  of 
Section  2^,  Act  XXIII.  of  1861,  overriding 
Section  3S7  of  the  Civil  Procedure  Code,  take 
away  the  special  appeal  in  this  case ;  that  the 
provision  applies  as  well  to  cases  in  execution 
of  decree  as  in  suits  themselves ;  that  it  also 
applies  to  suits  and  to  proceedings  in  execu- 
tion whether  they  be  commenced  before  1861, 
or  even  before  1859. 

I,  therefore,  think  that  the  preliminary 
objection  in  this  case  must  prevail. 

The  appeal  must  be  dismissed  with  costs. 

Mitter,  J. — I  entirely  concur  with  my 
learned  colleague. 

It  appears  to  me  that  the  appellant  is  so  far 
right  in  contending  that  Act  XXIII.  of  i86i 
and  Act  VIII.  of  1859  ought  to  be  read 
together  as  parts  of  one  Act,  instead  of  their 
being  read  as  two  distinct  Acts.  But  the 
appellant  is  bound  to  show  that  his  case  falls 
within  the  proviso  in  Section  387  of  the  Pro- 
cedure Code.  He  has  not  shown  us,  and 
i'j  not  in  a  position  to  show  to  us,  that  the 
proceeding  out  of  which  the  present  appeal 
has  arisen  was  one  which  was  actually  pend- 
ing at  the  time  when  the  Act  came  into  oper- 
ation, and,  this  fact  not  having  been  estab- 
lished to  our  satisfaction  by  the  appellant's 
pleader,  I  think  that  the  present  appeal  ^n- 
not  be  allowed. 

There  can  be  no  doubt  about  the  construc- 
tion of  the  words  used  in  Section  2j  in 
Act  XXIII.  of  1 86 1.  It  clearly  bars  an 
appeal  in  all  those  cases  that  are  expressly 
alluded  to  in  that  Section,  and  the  present 
case  is  clearly  one  of  them, 
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The  9th  August  1 867. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Mortga^— Usufruct  instead  of  interest— Re- 
demption— Mesne-profits  and  Interest — Notice 
of  cross-appeal— Section  6  (E),  Act  XXVII.  of 
Z867. 

Case  No.  108  of  1867. 

Regular  Appeal  from  a  decision  passed  by 
Baboo  Nurothiin  Mullick,  Principal  Sud- 
der  Ameen  of  Bhaugulpore,  dated  the  joth 
January  i86j, 

Luleet  Singh  and  others  (Defendants), 
Appellants^ 

versus 

Mirza  Ali  Reza  and  another  (PlaintifiFs), 
Respondents. 

Baboos  Debendro  Narain  Bose  and  Nil 
Madhub  Sein  for  Appellants.  ^ 

Mr.  R.  E.  Twiddle  for  Respondents. 

Suit  laid  at  Rupees  i  ,800. 

An  estate  was  mortgaged  for  too  Rs. ;  the  mortgagee 
was  put  in  possession,  and  it  was  stipulated  that  he  was 
to  enjoy  the  usufruct  in  lieu  of  interest,  the  mortgagt)r 
being  entitled  to  redeem  at  any  time  on  repayment  of 
the  principal.  When  the  mortgagor  deposited  the  prin- 
cipal, the  mortgagee  set  up  a  talse  claim  upon  absolute 
sale,  and  forced  the  plaintiffs  into  a  regular  suit,  on  which 
possession  was  decreed  to  them  on  payment  of  the  prin- 
cipal. Held  that  they  were  entitled  to  mesne-proBts 
for  such  period  as  may  not  be  barred  by  the  Statute  of 
Limitation.  Held  also  that  plaintiffs  were  entitled  to 
interest  from  the  date  of  suit. 

Though  a  ndticc  of  a  cross-appeal  may  be  lodged 
with  the  Registrar,  High  Court,  previously,  the  cross- 
appeal  itself  must^  under  Section  348,  Ad\  VIII.,  1 S59,  be 
taken  at  the  hearing  of  the  appeal,  and  must  bear  the 
stamp  required  by  Section  6E,  Adl  XXVII.  of  1S67. 

Kemp,  J. — ^This  was  a  suit  to  recover 
Rupees  24,192  on  account  of  mesne-profits 
from  1267  to  1272  F.  S.  with  interest 
thereon  from  date  of  suit,  as  per  decrees  of 
the  Additional  Judge  of  the  district,  and  of 
the  High  Court  dated  respectively  ihe  27th 
September  1864,  and  26th  June  1865,  under 
the  following  circumstances : — 

Mouzah  Gopalpore  was  mortgaged  by 
Golam  Reza,  the  ancestor  of  the  plaintiffs, 
on^e  nth  Falgoon  1221  F.  S.,  correspond- 
ing with  15th  February  18 14,  to  the  ances- 
tor of  the  defendants,  the  mortgage-debt  be- 
ing Rupees  100. 

The  ancestor  of  the  defendants  remained 
in  possession,  enjoying  the  usufruct  in  lieu 
of  interest  on  the  money  borrowed.  After 
resumption  of  the  estate  by  the  Gk)Vernment, 
a  settlement  was  made  with  the  defendants 


on  the  1 2th  December  1864,  the  plaintiffs 
deposited  the  principal  of  the  mortgage- 
debt  in  the  Court  of  the  Judge  of  the  dis- 
trict, and  applied  in  the  Miscellaneous  De- 
partment for  redemption.  The  suit  was, 
however,  struck  off  the  file. 

A  regular  suit  was,  therefore,  instituted, 
which  terminated  in  the  plaintiffs  obtain- 
ing possession  of  the  mortgaged  property. 

The  plaintiffs,  relinquishing  the  mesne- 
profits  for  the  years  which  are  barred  under 
Ad  XIV.  of  1859,  sue  for  them  from  1267  to 
1272  F.  S. 

The  defendants  urged  that  the  claim  for 
mesne-profits  prior  to  the  date  of  the  deposit, 
which  they  aver  was  made  in  Assar  1272,  is 
inadmissible.  They  further  aver  that  the 
assets  of  the  mortgaged  property  amount  to 
Rupees  3 1 2-2-3  per  annum  as  per  settlement- 
proceedings,  from  which  must  be  deducted 
the  Government  revenue  amounting  to 
Rupees  200-2-3,  leaving  the  annual  proceeds 
at  Rupees  112;  that,  assuming  this  sum  to 
represent  the  usufruct  of  ihe  estate  enjoyed 
by  the  defendants,  the  claim  of  the  plaintiffs 
on  account  of  mesne-profits  would  at  the 
utmost  amount  to  Rupees  672,  instead  of  the 
enormous  sum  claimed  by  the  plaintiffs. 

The  Principal  SucWer  Ameen  gave  the 
plaintiffs  a  modified  decree  awarding  Rupees 
1,800  as  mesne-profits  with  interest  from 
date  of  suit  to  date  of  realization,  at  the 
rate  of  1 2  per  cent,  per  annum. 

« 

In  appeal  it  is  contended  that  there  was 
no  deposit  made  prior  to  the  decree  of  the 
High  Court,  dated  26ih  June  1865,  which 
decree  provides  that  the  plaintiffs  were  to 
obtain  possession  on  their  depositing  the 
amount  of  the  mortgage-debt ;  that  the 
Principal  Sudder  Ameen  has  misapplied  the 
provisions  of  Regulation  I.  of  1798;  that 
the  order  of  interest  to  run  from  date  of 
suit  is  wrong. 

The  plaintiffs  sought  to  put  in  a  cross- 
appeal  objecting  to  the  rate  of  wassilat 
awarded  by  the  Principal  Sudder  Ameen. 

We  find  that  the  mortgage  was  concluded 
on  this  footing.  The  mortgagor  borrowed 
100  rupees.  The  mortgagee  was  put  in 
possession  of  the  mortgaged  estate,  and  it 
was  stipulated  that  he  was  to  enjoy  the 
usufruct  in  lieu  of  interest,  the  mortgagor 
being  entitled  to  redeem  at  any  time  on  pay- 
ment of  the  principal  borrowed,  i.  e..  Rupees 
100. 
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The  mortgagor  deposited  the  principal  in 
Court  in  1261  Fusiee,  and  demanded  posses* 
sion.  The  mortgagee,  instead  of  yielding  up 
possession,  and  taking  the  money  deposited, 
set  ap  a  false  claim  of  an  absolute  sale, 
and  thus  forced  the  plaintiffs  into  a  regular 
salt,  which  involved  protracted  litigation  and 
great  expense.  The  first  deposit  was  made  by 
the  plaintiff  in  1854,  and  it  was  not  until 
1865  that  the  plaintiffs  finally  succeeded  in 
obtaining  possession. 

It  is  true  that,  in  the  decree  awarding 
possession,  it  is  provided  that  plaintiffs  were 
to  obtain  possession  on  payment  of  the  prin- 
cipal, and  that,  to  make  the  matter  doubly 
sure,  the  plaintiffs  did  make  a  second  deposit 
in  1272 ;  but,  as  they  had  already  complied 
with  the  provisions  of  the  law.  Regulation 
I.  of  1798,  in  1 26 1  Fuslee,  by  making  the 
required  deposit,  and  as  they*  were  wrong- 
fully kept  out  of  their  just  rights  by  the 
fraudulent  conduct  of  the  defendants,  they 
are,  in  our  opinion,  clearly  entitled  to  obtain 
mesne- profits  from  1267,  or  for  such  period 
as  may  not  be  barred  by  the  Statute  of  Limit- 
ation, which  period  in  this  case  extends 
from  1267  to  1272  as  claimed  by  the  plaint- 
iffs. Had  the  defendants  given  up  posses- 
sion in  1261,  when  the  plaintiffs  were  legal- 
ly entitled  to  it,  this  suit  would  have  been 
unnecessary.  The  defendants,  appellants, 
object  orally  to  the  amount  of  wassilat 
awarded  by  the  Principal  Sudder  Ameen, 
but  this  objection  was  not  distinctly  taken 
in  their  grounds  of  appeal,  and  is  moreover 
unreasonable.  The  Principal  Sudder  Ameen 
has  calculated  the  wassilat  on  the  assets  as 
fixed  by  the  Government  settlement,  making 
a  small  allowance  for  the  increased  value  of 
land  since  that  settlement  was  concluded. 

On  the  question  of  interest,  we  think 
that  the  plaintiffs  are  clearly  entitled  to  it 
from  date  of  suit,  considering  the  very  long 
period  during  which  they  have  been  de- 
prived of  their  just  rights  by  the  fraudulent 
acts  of  the  defendants. 

The  plaintiff's  cross-appeal  is  inadmissible, 
as  it  has  not  been  presented  upon  the  stamp 
required  by  Section  6  (E),  Act  XXVIl.  of 
18(7.  It  is  said  that  the  petition  was  put 
m  the  day  before  Act  XXVII.  of  1 867  came 
into  operation ;  and  that,  as  it  is  engrossed 
on  a  stamp  of  2  rupees,  it  is  admissible : 
page  102,  Miscellaneous  Rulings,  Volume 
Vl.,  is  quoted.  On  turning  to  the  ruling 
quoted,  we  find  that  the  learned  Judges  held 
that,  as  a  *'  point  of  practice/'  there  can  be 
■0  objectioa  fo  a  refipondeot  filing  a  notice 


with  the  Registrar,  and  specifying  in  the 
notice  the  objections  which  he  intends  to 
take  on  the  hearing  of'the  appeal. 

This  rule  is  a  good  one,  and  ^as  passed  to 
prevent  the  pleaders  of  the  opposite  party 
not  being  taken  by  surprise,  and  being  conse- 
quently unprepared  to  meet  the  arguments 
taken  in  cross-appeal  at  the  hearing. 

The  cross-appeal  must,  under  Section 
348  of  Aa  VIII.  of  1859,  be  taken  at  the 
hearing  of  the  appeal,  and  it  must  be  put  in 
on  the  proper  stamp  under  Section  6  (E),  Aft 
XXVII.  of  1867,  although  a  notice  of  an 
intention  to  take  a  cross-appeal  may  have 
been  lodged  with  the  Registrar  before  that 
Aft  came  into  operation.  See  Weekly 
Reporter,  Volume  VII.,  page  452,  Civil 
Rulings.  The  respondents  now  state  that 
they  are  not  willing  to  pay  the  stamp-fees 
required,  and  their  cross- appeal  cannot  be 
admitted. 

The  decision  of  the  Principal  Sudder 
Ameen  is,  therefore,  afiSrmed,  and  the  appeal 
of  the  defendants  is  dismissed  with  costs 
and  interest. 


The  9th  August  1867. 
Present : 

The  Hon'ble  W.  S.  Seton-Karr  and  A.  G. 
Macpherson,  Judges. 

Will— Lunitation— Reversioner  (suit  by). 

Case  No.  21  of  1867. 

Regular  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  East 
Burdwan,  dated  the  2yd  June  1866, 

Soudaminee  Dossee  (Plaintiff),  Appellant, 

versus 

Bistoo  Narain  Roy  and  others  (Defendants), 

Respondents, 

Mr,  R.  V,  Doyne  and  Bahoos  Sreenath  Doss 
and  Kedarnath  Chatter jee  for  Appellant. 

Bahoos  Kishen  Ki shore  Ghose,  Unnoda 
Per  shad  Banerjee,  and  Tarucknath  Sein 
for  Respondents.  , 

Suit  laid  at  Rupees  44,s^6-7''/. 

Suit  by  A,  A  Hindoo  lady  and  daughter  of  B,  to 
declare  invalid  a  will  of  B,  made  in  tavor  of  C,  a 
relative.  It  appeared  that  D,  the  widow  of  B,  in- 
stituted proceedings  against  C,  the  devisee*  in  which 
she  claimed  the  property  of  B,  Subsequently,  the 
widow,  by  a  deed  of  compromise,  admitted  the  riehts 
of  C,  and  abandoned  her  own.  Held  per  Seton-Aatr, 
J.,  that  limitation  in  the  present  suit  i)y  A  agajnt  C, 
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the  devisee,  run  from  the  date  on  which  the  widow 
admitted  the  devisee's  rigfhts,  and  not  from  any  prior 
date,  as  during  the  perio<^f  the  widow's  dispute  with 
the  devisee  she  was  protecting  the  interests  of  A,  who 
claimed  to  be  Ae  reversioner,  who  would  not  have  been 
heard  in  the  matter,  and  had  no  right  to  sue  duri.ig  the 
pendency  of  such  litigation. 

On  the  whole  case  the  will  was  found  valid  by  both 
Judges, 

Seioft'Karr,  y, — The  plaintiff  sues,  as  a 
pauper,  to  set  aside  what  she  terms  a  forged 
will,  to  confirm  her  reversionary  right  to 
the  properties  left  by  her  father,  and  to  ob- 
tain possession,  as  manager,  during  the  life- 
time of  the  widow  of  her  father,  who  is  the 
step-mother  of  the  plaintiff. 

The  defendant  Bistoo  Narain  asserts  the 
validity  and  geni^neness  of  the  will,  and 
urges  that  the  claim  is  barred  by  limita- 
tion. 

The  position  of  the  parties  will  be  under- 
stood from  the  family- tree  which  is  here 
set  forth : — 

Umakant  Roy. 


Gooroo  Doss. 

I 


^^_- -^ 

Bistoo  Narain 
(Defendant), 


Juggut  Narain. 


p\ 

Ram  Narain  married 
Kulyanessuree  as 
second  wife. 


r ; — ^ 

Soudaminee,  daughter 

by  first  wife  {Plaintiff). 


( \ 

Doorga  Prosunno, 
minor  son. 

Ram  Narain,  it  is  stated  by  the  defendant, 
and  not  denied  by  plaintiff,  died  on  the  6th 
of  Kartick  1253,  or  some  time  after  the 
middle  of  October  1846. 

On  the  3rd  of  Kartick  1246,  or  three  days 
previous  to  his  death,  he  is  said  by  the 
defendant  to  have  executed  the  will  now  in 
dispute,  in  which;^  after  reciting  his  illness 
and  fear  of  death,  he  assigns  to  his  step- 
mother as  maintenance  the  sum  of  200 
rupees  a  year,  and  a  similar  sum  to  his 
second  wife  Kulyanessuree,  and  he  then 
makes  over  the  whole  of  his  real  and  per- 
sonal property,  save  the  ornaments  of  the 
women  to  the  defendant  Bistoo,  who  is  his 
firsbs^pusin. 

Nothing  whatever  is  left  by  this  document 
to  the  plaintiff,  and  she  is  only  mentioned  in 
the  will  as  his  "  dhatta  kunya,"  or  married 
daughter. 

The  case  between  the  parties  turns  prin- 
cipally on  the  gen^uineness  of  the  will,  and 
we  may  say  that  it  is  the  only  /act  in  dis- 
pute. 


The  Principal  Sudder  Ameen  has  found 
the  claim  barred  by  limitation,  and  we 
gather  from  his  judgment,  which  is  very 
brief,  that  he  thought  the  will  genuine,  inas- 
much as  plaintiff  had  not  given  any  direct 
evidence  respecting  its  invalidity,  and  as  evi- 
dence had  been  given  by  the  defendant  as 
to  its  execution. 

In  appeal  it  has  been  urged  before  ns 
by  Mr.  Doyne,  /j/,  that  the  suit  is  not 
barred  by  limitation;  and,  2ndlyy  that  the 
will  is  not  genuine. 

As  regards  limitation,  it  is  necessary 
to  go  somewhat  into  the  history  of  various 
litigations;  and  it  "appears  that,  within  three 
months  from  the  date  of  the  alleged  execu- 
tion of  the  will,  and  from  the  death  of  the 
testator,  Bistoo  Narain  appeared  before  the 
Moonsiff  in  a  case  of  execution  of  decree, 
and  prayed  that  he  might  be  allowed  to 
represent  the  deceased  Ram  Narain  as  decree- 
holder,  versus  one  Bissambhur  Mundal. 
This  was  on  the  7th  of  January  1847 ;  and, 
after  a  proclamation  and  the  examination  of 
certain  witnesses,  the  prayer  was  complied 
with,  and  Bistoo  Narain  was  allowed  to  carry 
out  the  decree  in  place  of  Ram  Narain. 

To  this  proceeding  the  plaintiff  was  no 
party,  but,  subsequently,  one  Kasheenalh,  as 
putneedar,  brought  a  suit  for  rents  from 
1245  ^^  125^  against  Soudaminee,  the 
plaintiff  before  us,  Kulyanessuree,  the  step- 
mother, and  Bistoo  Narain.  In  this  case 
Bistoo  propounded  the  will  now  in  dispute, 
and  Soudaminee  asserted  that  she  had 
arrived  at  her  majority,  and  that  no  will 
had  been  executed  by  her  father.  This  is 
the  case  which  the  Principal  Sudder  Ameen 
takes  as  the  date  from  which  limitation  runs, 
and  it  was  decided  on  the  24th  of  September 
1852,  a  decree  being  given  for  rents  against 
Kulyanessuree  and  Bistoo. 

It  next  appears  that  Kulyanessuree  sued 
Bistoo  before  the  Magistrate,  under  Act  IV. 
of  1840,  alleging  that  she  had  succeeded 
to  the  property  of  her  husband,  and  that 
Bistoo  was  only  her  karpurdaz^  or  manager; 
but  the  Magistrate,  finding  Bistoo  in  posses- 
sion, maintained  him  there,  and  then  follow- 
ed a  civil  suit  on  the  part  of  Kulyanessuree, 
who,  however,  ended  by  compromising  the 
same  on  the  25th  of  April  1853,  or  the  I2tli 
of  Bysack  1260.  In  tJie  razeenamah  filed 
on  this  occasion,  the  then  plaintiff  recited 
the  history  of  the  family  and  the  contents  of 
the  will,  and  admitted  that  she  had  been  badly 
advised  in  instituting  the  suit,  and  in  im* 
pugning  the  genuineoess  of  ^a  deed  which 
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had  beeo  really  executed  by  her  husband, 
and  could  not  be  set  aside. 

Mr.  Doyne  contends,  as  the  plaintiff  con- 
tended in  the  Court  below,  that  limitation 
can  only  run  from  the  date  of  this  compro- 
mise (from  which  admittedly  the  suit  is  in 
time);  that  adverse  possession  only  com- 
menced then,  when  the  widow  of  Ram 
Narain  collusively  and  improperly  ceded 
her  rights  to  Bistoo,  and  imperilled  the  in- 
terests of  the  plaintiff,  reversioner;  that 
the  plaintiff  could  not  have  been  heard  in 
defence  of  her  own  interests  before  this  trans- 
action, or  until  the  widow  ceased  to  con- 
tend with  Bistoo;  and  that  the  plaintiff  was 
not  bound  to  bring  a  suit  merely  because 
she  had  attained  to  a  knowledge  of  an  alleg- 
ed will  in  the  suit  instituted  by  the  put- 
oeedar  for  rents,  in  which  suit  nothing  was 
decided  but  liability  for  rents. 

In  the  course  of  argument  on  this  point, 
the  following  cases  have  been  cited : — 

Marshall's  Reports,  page      33 

Weekly  Reporter,  Volume  II.      „      271 

>,      a  76 
VI.    „      222 

Hay's  Reports,  „        I.      „      107 

»  239 
II.     „  477 
Sadder    Dewanny    Adawlut    Re- 
ports, 1859,  „  3 10 
„            M                 .,      "858,  „  995 
Special  Number,  Weekly  Reporter,  „  165 

None  of  these  cases  are,  however,  exactly 
in  point.  Some  of  them  recognize  the 
power  of  the  reversioner  to  sue  during  the 
lifetime  of  the  widow,  in  order  to  prevent 
waste  or  destruction  of  the  property,  and 
in  order  to  declare  that  a  conveyance  is  not 
binding  except  during  the  widow's  lifetime 
{u€  Special  Number,  page  165,  and  Volume 
VL,  Weekly  Reporter,  page  221).  In  the 
case  reported  at  Volume  II.,  page  273,  it  is 
certainly  ruled  that,  in  a  suit  to  set  aside 
a  deed,  the  cause  of  action  accrues  when 
the  deed  is  executed,  or  at  such  time  as  the 
deed  which  is  impugned  came  to  the  know- 
ledge of  the  plaintiff. 

Bat  in  the  present  case  I  think  there  is 
iUi  difference,  m.,  that  the  plaintiff  had 
hid  no  occasion  to  sue  so  long  as  the  widow 
wu  urging  her  claim  to  the  property,  and 
was  suing  Bistoo,  first  in  the  Magistrate's, 
ttd  then  in  the  Civil,  Court.  For  this 
period  the  widow  was  practically  protecting 
the  lights  of  the  reversioner,  who  would  not 
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have  been  heard  in  the  matter,  and  who 
had  no  call  to  sue.         » 

When  the  widow  gave  up  her  •own  rights, 
acknowledged  the  validity  of  the  will, 
and  left  Bistoo  in  undisputed  possession, 
not  as  agent,  but  as  devisee  under  the  will, 
then  the  rights  of  the  plaintiff  were  en- 
dangered, and  she  was  bound  to  sue.  In  this 
view,  I  hold  that  limitation  began  to  run 
only  from  the  25th  of  April  1853,  and  that, 
consequently,  the  suit,  which  was  instituted 
on  the  1 6th  of  March  1865,  would  be  in 
time  by  rather  more  than  a  month. 

Holding  this,  it  becomes  necessary  to 
decide  as  to  the  genuineness  of  the  Vill, 
and  our  decision  will  obviously  be  guided 
by  a  consideration  of  the  direct  evidence,  as 
well  as  of  the  internal  probabilities  of  the 
deed. 

The  names  of  nine  witnesses  are  engrossed 
on  the  deed.  The  depositions  of  Bhugeeruth 
Laha,  the  writer,  of  Kaaai  Lall,  and  of 
Kyshen  Singh,  were  taken  in  the  case,  in 
which  Bistoo  in  1847  applied  to  the  JVIoonsiff 
to  succeed  to  Ram  Narain  as  decfee-holder, 
and  copies  of  those  depositions  have  been 
put  in  this  case,  and  they  were  not  objected 
to  in  the  Lower  Court. 

But  they  were  not  taken  in  a  case  in 
which  Soudaminee  was  a  party,  and  we 
have  attached  no  weight  to  them  in  forming 
our  judgment. 

But  the  evidence  of  Mooktaram  Ghose, 
and  of  the  attesting  witnesses  to  the  deed, 
has  been  taken  at  length  in  this  suit,  and  he 
proves  the  execution  of  the  will,  the  illness 
of  the  testator,  and  the  demise  of  all  the 
attesting  witnesses,  except  Khettra  Kobiraj, 
who,  apparently,  cannot  Reproduced. 

Also  one  Romanath,  the  son  of  Bhugeeruth 
Laha,  the  writer,  has  appeared,  and  has 
deposed  to  his  father's  presence  at  the  time 
and  to  the  writing  of  the  deed,  the  deponent 
being  himself  also  present  at  the  time.  The 
same  circumstances  have  also  been  deposed 
to  by  Ram  Kristo  Koar,  Raj  Kishore  Roy, 
Luckhee  Narain  Mookerjee,  Mon  Mohun 
Mookerjee,  and  Kishen  Doss  Mundul. 
These  witnesses  are  apparently  of  a^- 
spectable  station  in  life,  and  no  reason  is 
assigned  why  they  should  give  false  evidence 
in  favor  of  the  defendant. 

But  the  internal  evidence  and  the  probabi« 
lities  are  also  in  favor  of  the  will. 

The  plaintiff  was  married  at  the  time  of 
the    testator's    death,    but   had    no    issue. 
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There  would  not  exist,  we  think,  in  the  mind 
of  a  Hindoo  any  panticular  motive  for  mak- 
ing any  special  provision  for  a  daughter  so 
situated.  There  might,  indeed,  be  some- 
thing calculated  to  excite  suspicion  in  the 
fact  that  the  testator  deprived  his  second 
wife  of  her  life-interest  in  the  property,  and 
left  her  only  a  maintenance  of  200  rupees 
a  year.  But  the  widow  sits  down  content- 
edly, and,  after  a  brief  contest,  acknow- 
ledges the  genuineness  of  the  deed.  There 
is  no  proof,  nor  we  may  add,  any  probability 
of  collusion  between  Bistoo  and  Kullya- 
nessuree  in  such  a  matter,  or  any  reason  for 
thinking  that  KuIIyanessuree  treacherously 
or  ignorantly  abandoned  her  rights. 

The  object  and  scope  of  the  will  are 
what  might  be  looked  for  in  a  person  situat- 
ed as  the  testator,  who  had  no  nearer  male 
relative  than  the  devisee;  and,  at  any  rate, 
we  cannot  pronounce  the  will  as  immoral 
or  inofficious  in  a  purely  Hindoo  point  of 
view. 

Then,  the  conduct  of  the  plaintiff  herself 
has  been  such  as  to  lend  strength  and  corro- 
boration to  the  defence. 

She  was  fully  aware  of  the  will  as  far 
back  as  July  1852,  and  she  must  have 
known  of  the  abandonment  of  her  rights  by 
KuIIyanessuree  in  the  April  following.  Yet, 
for  nearly  12  years,  she  sits  down  contented- 
ly, and  only  sues  when  nearly  all  the  attest- 
ing witnesses  have  passed  away,  and  when 
it  is  scarcely  possible  for  the  defendant  to 
adduce  direct  evidence  of  a  better  or  fuller 
nature  than  he  has  done.  Moreover,  as  a 
fact,  the  will  is  fairly  proved. 

The  conduct  of  Bistoo,  we  may  add,  has, 
on  the  other  hand,  been  straightforward 
and  consistent  from  the  beginning. 

Though  the  will  was  not  registered,  it 
certainly  saw  the  light  within  three  months 
of  the  testator's  death.  Bistoo  was  all 
along  m  possession,  and  was  found  to  be  in 
possession  by  the  Criminal  Court.  In  vari- 
ous proceedings,  in  the  year  1848,  in  various 
Courts,  the  defendant  appeared  in  the  same 
tharacter,  and  early  publicity  and  persistent 
nt^ntenance  of  his  rights  have  characterized 
alThis  actions  throughout. 

Looking  to  the  amount  and  character  of 
the  direct  evidence  and  to  the  internal  pro- 
babilities, as  well  as  to  the  extreme  negli- 
gence of  the  plaintiff,  I  can  have  no  reason- 
able doubt  that  the  will  is  genuine,  and 
that  the  suit  was  rightly  dismissed  on  the 
merits. 


The  appeal  is,  therefore,  dismissed  with 
costs. 

Macpherson,  y^—l  think  that  the  will 
is  well  proved,  and  concur  generally  in  the 
reasons  for  arriving  Kt  this  conclusion  as- 
signed by  Mr.  Justice  Seton-Karr. 

The  appeal  will,  therefore,  be  dismissed 
with  costs. 


The  9th  August  1867. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Enhancement— Clause  3,  Section  17,  Act  X.  of  { 
1859— Boundaries  of  jote. 

Case  No.  729  of  1867  under  Aft  X.  of  1859. 

Special  Appeal  from  a  decision  passed  hy 
the  Judge  of  Purneah^  dated  the  28th 
December  1866,  affirming  a  decision  passed 
hy  the  Assistant  Collector  of  that  District^ 
dated  the  3rd  August  1866, 

Bibee  Reazoonissa  (PlaintiflF),  Appellant, 

versus 

Shaikh  Dad  AH  (Defendant),  Respondent. 

Baboo  Romanath  Bose  for  Appellant 

Baboo  Greesh  Chunder  Ghose  for 
Respondent. 

In  a  suit  for  enhancement  under  Clause  3,  Section  I7» 
A(5l  X.  of  1859,  on  the  ground  that  defendant  held  Unas 
in  excess  of  that  originally  granted  to  him,  the  mere 
fact  that  defendant  held  for  20  years  at  an  uovarytn; 
rent  does  not  excuse  him  from  payment  of  rent  on  any 
land  in  excess  of  his  jote,  unless  under  special  cir- 
cumstances. 

Glovery  J, — ^This  was  a  suit  under  CTausc 
3,  Section  17,  Act  X.  of  1859,  for  enhance- 
ment on  the  ground  that  -the  defendant's 
jote  had  been  found  on  measurement  to  be 
125  beegahs,  instead  of  102^  beegahs.  The 
ryot  denied  holding  any  excess,  and  pleaded 
that  he  had  paid  an  unvarying  rent  from 
time  immemorial. 

The  Assistant  Collector  refused  to  take 
the  evidence  offered  by  the  landlord,  on  the 
ground  that  the  questions  of  notice  and 
measurement  were  not  disputed.  Fof  the 
rest  he  found  that  the  defendant  had  been 
holding  his  jote  for  20  years  at  an  unvarj'- 
ing  rate,  and  was  not,  therefore,  liable  to  en- 
hancement 

The  Judge  held  that  the  plaintiff  b&d: 
failed  to  produce  any  evidence  in  support 
of  his  plea  that  the  area  Sf  the  jote  was 
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formerly  I02i  beegahs,  and   on  the  other 
points  agreed  with  the  Assistant  Collector. 

This  decision  cannot  stand.  In  the  first 
place  the  Judge  is  wrong  in  stating  that  no 
evidence  to  prove  the  original  area  of  the 
defendant's  jote  was  forthcoming.  It  is 
admitted  by  the  Assistant  Colleftor  that  he 
refused  to  take  the  plaintiff's  evidence,  and 
in  the  fourth  ground  of  the  plaintiff's 
appeal  to  the  Judge  objedion  is  taken  to 
the  Assistant  Colleftor's  ruling  on  this  point. 
The  special  appellant,  therefore,  had  no  op- 
portunity of  puuing  in  his  proofs  as  to  the 
original  size  of  the  jote;  he  wished  to 
file  them  in  the  first  instance,  but  was 
prevented.  , 

Then,  again,  the  mere  fa6l  of  holding 
for  20  years  would  not  excuse  the  ryot 
from  payment  of  rent  on  any  excess  land 
he  had  contrived  to  hold  over  and  above  I 
his  jote ;  unless,  indeed,  that  jote  were  defined 
as  to  extent  and  boundaries,  or  by  the  latter 
alone,  in  which  case  he  might  retain  at  the 
original  rent  all  the  land  comprised  within 
those  boundaries.  But  in  this  case  we  are 
told  that  no  pottah  exifjts  or  any  specifi- 
cation of  boundaries.  The  ryot  is  said  to 
have  held  a  jote  of  102  J  beegahs  without 
pottah. 

The  case  must  go  back  to  the  Assistant 
Collector,  who  will  take  evidence  from  the 
plaintiff, yfrj/,  as  to  the  extent  of  defendant's 
holding  as  granted  to  him  by  the  zemindar  ; 
and,  2ndly,  as  to  the  amount  of  land  he  holds 
in  his  possession  now;  and,  if  the  latter 
exceed  the  former,  the  defendant,  unless 
he  prove  special  circumstances  which  are 
not  to  be  found  in  the  pleadings,  will  be 
liable  for  the  excess. 


Mr.  William  Minto  (one  of  the  Defendants), 

Appell^nty 

'  versus  % 

Kalee  Churn  Doss  (Plaintiff),  Respondent. 

•  Bahoos  Chunder  Madhuh  Ghose  and 
Sreenath  Banerjee  for  Appellant, 

Bahoos  Kalee  Prosunno  Duii,  Otool  Chunder 
Mookerjee^  Bama  Churn  Banerjee^  and 
Nuho  Kishen  Mookerjeeiox  Respondent. 

Suit  laid  at  Rupees  5CX). 

Government  took,  for  public  purposes,  a  quantity  of 
land  which  included  4  cottahs  leased  by  M  to  plaintiff 
as  the  site  of  an  iron-foundry.  Proceedings  with  a 
view  to  compensation  were  duly  had,  pursuant  to  Act 
VI.  of  1857,  and  the  arbitrators  awarded  a  sum  for  the 
whole  land  and  premises,  of  which  sum  they  gave 
plaintiff  a  small  part,  and  the  rest  to  M»  Plaintiff,  who 
did  not  appear  before  the  arbitrators,  brings  a  suit  to 
reimburse  himself  for  loss  sustained  by  having  been 
turned  out  of  his  holding  and  deprived  of  the  machinery, 
&c.,  of  his  foundr3r.    Held  that  M  as  lessor  is  not 


Costs  to  follow  the  result. 


The  9th  August  1867. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Judges, 

Uued  land  takes  for  public  purposes--Com- 
peaMtkm  under  Act  VI.,  1857— Tenant's  claim 
tor  damages—Lessor's  liabtlity. 

Case  No.  434  of  1866. 

Afir/ar  Appeal  from  a  decision  passed  by 
Balo^  Mohendronath  Bose,  Officiating 
ftmHpal  Smddtr  Ameen  of  Hooghly, 
^aM  the  aoti  September  t866. 


answerable  for  plaintiff's  eviction,  or  for  damages  on 
any  other  ground. 

Phear,  J. — The  plaintiff  in  this  suit  be- 
came in  Assar  1266  tenant  to  the  first-named 
defendant  Mackey  of  certain  4  cottahs  of 
ground  as  the  site  of  an  iron-foundry  for  a 
term  of  five  years. 

During  the  pendency  of  this  tenancy,  the 
Government  of  India  took  for  public  purposes, 
namely,  for  the  use  of  the  East  Indian  Rail- 
way, a  considerable  quantity  of  land  belong- 
ing to  Mr.  Mackey,  in  which  was  included 
the  4  cottahs  leased  to  the  plaintiff.  Proceed- 
ings for  the  assessment  of  the  purchase- 
money  and  compensation  were  duly  had 
pursuant  to  the  provisions  in  that  behalf  of 
Act  VI.  of  1857,  and  the  arbitrators  awarded 
Rupees  5,20,000  in  respect  thereof  for  the 
whole  of  the  land  and  premises.  Of  this 
sum,  they  gave  Rupees  6,520  to  the  zemindar, 
and  the  remaining  Rupees  5,i3>48o  to 
Mr.  Mackey.  The  present  plaintiff  did  not 
appear  before  the  arbitrators  to  claim  any  in- 
terest in  the  land  or  to.  ask  for  a  portion  of 
the  compensation.  He  now  brings  this  suit 
to  reimburse  himself  for  the  loss  which  he 
says  he  has  sustained  by  reason  of  being 
turned  out  of  his  holding  and  deprived  of  the 
machinery,  &c.,  of  the  foundry. 

It  is  not  clear  from  the  plaint  upon  what 
ground  the  plaintiff  seeks  to  make  Mr.  Mackey 
liable  to  recoup  him  this  loss.  The  words  of 
the  plaint  seem  to  imply  that  the  cause  of 
action  was  simply  the  disturbance  of  the 
tenant's  peaceable  possession.  We  are  dis- 
tinctly of  opinion  that,  under  the  circum- 
stances of  the  case,  Mr.  Mackey,  as  lessor, 
is  not  answerable  for  the  eviction  of  the  plaint- 
iff from  the  4  coitahs.    Nor  do  we  ^sce  any 
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other  ground  upon  which  the  plaintiff  can  be 
entitled  to  damages  {^qm  Mr.  Mackey.  But 
then  it  is  sayl  that  the  plaintiff  really  is  suing 
to  obtain  from  Mr.  Mackey  so  much  of  the 
purchase-money  and  compensation  received 
by  him  from  the  Government  as  was  awarded 
for  property  which,  in  fact,  belonging  to  the 
plaintiff,  although  the  arbitrators  treated  and 
valued  it  as  a  portion  of  ^Ir.  Mackey's 
larger  interest.  Assuming  that  the  pluntiff 
has  an  equitable  right  as  against  Mr.  Mackey 
in  respect  of  this,  and  that  his  plaint  is 
such  as  to  enable  him  to  assert  it  now,  we 
think  that  the  evidence  before  us  is  entirely 
insufficient  to  lead  us  to  any  definite  con- 
clusion upon  it.  We  are  by  no  means  satis- 
fied that  any  property  of  the  plaintiff's  was 
included  in  that  which  the  arbitrators  valued ; 
and,  if  any  there  was  so  valued,  the  plaintiff 
has  not  placed  us  in  the  position  to  make  even 
a  guess  at  the  relation  which  that  property 
bore,  to  the  whole  of  the  land  and  assets 
which  the  arbitrators  assessed  by  their  award 
at  Rupees  5,20,000.  We  are,  consequently, 
quite  unable  to  arrive  at  any  judgment  as  to 
the  aliquot  part  of  the  whole  compensation 
and  purchase-money  which  is  attributable 
to  the  plaintiff's  share  of  tfie  property. 

It  thus  appears  to  us  that  the  plaintiff  has 
completely  failed  to  make  out  his  case.  His 
pleader  has  pressed  us  to  refer  the  case  to 
the  Lower  Court  under  the  provisions  of  Sec- 
tions 354  and  355  of  Act  VIII.  of  1859,  in 
order  that  the  deficiency  in  the  evidence  may 
be  supplied ;  but  we  do  not  think  that  we 
ought  to  show  the  plaintiff  any  favor  of  this 
kind.  He  did  not  choose  to  go  before  the 
arbitrators  in  1862,  when  the  matter  was 
fresh,  and  the  property  desired  to  be  valued 
could  have  been  inspected  and  spoken  to  in 
the  condition  of  daily  use,  and  he  is  scarcely 
entitled,  now  that  five  years  have  elapsed  by 
his  own  laches,  to  claim  any  indulgence  to 
aid  him  in  repairing  his  own  imperfection  on 
this  head.  We  also  see  traces  of  much 
vexatious  behaviour  on  his  part.  When 
notice  was  given  to  him  to  remove  his  ma- 
chinery and  moveable  materials  from  the 
ground,  he  refused  to  do  so,  thinking  it  better 
poljcy  to  seek  compensation  for  them  through 
the  medium  of  a  suit  in  the  Civil  Court.  In 
pursuance  of  this  intention,  he  first  brought 
his  suit  against  the  Railway  Company  alone, 
but  this  he  withdrew  before  proceeding  to 
trial.  He  now  sues  that  Railway,  the  Collec- 
tor, and  Mr.  Mackey  jointly,  and  yet  even 
now  is  unprepared  to  make  out  a  case  against 
either  defendant. 


On  this  view  of  the  facts,  we  reverse  the 
decision  of  the  Lower  Court,  and  dismiss  the 
suit  with  costs  in  both  Courts. 


The  9th  August  1867. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  Dwarkaoath 

Mitter,  Judges. 

Suit  for  dispossessiofl— Oral  evidence  of 
possession — JummaF-waail-bakee  papers. 

Case  No.  957  of  1867. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Tirhooty  dated  the  2gth  January 
i86j,  affirming  a  decision  passed  by  the 
Moonsij^  of  Durbangah,  dated  the  gth 
June  i86s» 

Sheo  Suhaye  Roy  and  others  (Plaintiffs), 

Appellants, 

versus 

Goodur  Roy  and  others  (Defendants), 
Respondents. 

Baboo  Poorno  Chunder  Shome  for 
Appellants. 

No  one  for  Respondents. 

In  a  suit  brought  on  an  allegration  of  forcible  dis- 
possession, oral  evidence,  if  creatble  and  pertinent,  is 
sufficient  to  establish  the  foct  of  possession. 

It  is  doubtful  whether,  under  Section  43,  Act  IK  of 
1845,  jumma^wasil'dakee  papers  are  admissible  as  corro- 
borative evidence. 

Jackson,  J. — I  THINK  that  this  case  most 
go  back  to  the  Lower  Appellate  Court 

The  allegation  was  one  of  forcible  dis- 
possession in  the  year  1267  B.  S.  The  de- 
fendants met  that  with  a  distinct  denial  that 
plaintiffs  had  been  in  possession  at  the  time 
stated  or  at  any  time  within  12  years,  or 
that  the  defendants  had,  as  alleged,  forcibly 
dispossessed  them. 

The  Moonsiff,  who  tried  the  suit,  was  of 
opinion  that  the  witnesses  for  the  plaintiff, 
whom  he  stated,  were  dulili,  whatever  he 
meant  by  that,  made  out  the  plaintiff's  case. 
He  described  defendants'  witnesses  as  be- 
duli'li,  and  that  they  did  not  rebut  the  cvi- 
dence  for  the  plaintiff.  The  case  going 
before  the  Judge,  he  remarks  upon  the  failure 
of  plaintiff  to  produce  the  jumma-wasil- 
bakee  papers  of  certain  years,  and  to  attest 
pro|>erIy  the  preparation  of  those  jumtna* 
wasiUbakee  papers  which  had  been  produced, 
and  then  he  says  that  in  such  i^oase,  where  the 
plea  of  limitation  is  set  up,  and  the  plaintiffs 
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having  been  required  to  prove  the  fact  of 
their  possession  within  12  years,  he  cannot 
consider  mere  oral  evidence  as  sufficient  to  the 
challenge.  If  the  Judge  meant  to  say  that 
the  plaintiff  could  not  support  such  a  case  by 
oral  evidence  that  oral  evidence  was  not  le- 
gally sufficient,  then  he  was  unquestionably 
wrong.  There  can  be  no  doubt  that  oral 
evidence,  if  credible  and  pertinent,  could  suf- 
ficiently establish  the  fact  of  possession.  It 
may  be  observed  that  jumma-wassil-bakee 
papers  in  a  case  of  this  kind  are  really  of 
very  little  consequence  or  value,  as  it  is  a 
matter  of  perfect  ease  for  either  party  in  the 
suit  to  produce  any  number  of  such  papers. 
It  is  even  doubtful  whether,  under  the  terms 
of  Section  43,  Act  II.  of  1855,  jumma-wassil- 
bakee  papers  would  be  admissible  even  as 
corroborative  evidence  strictly  speaking: 
certainly,  they  are  not  independent  evidence 
of  any  kind  whatever,  and  therefore  the  ab- 
sence of  particular  papers  of  that  kind  does 
not  appear  to  be  a  very  material  omission. 

The  case  will,  therefore,  go  back  to  the 
Judge  in  order  that  he  may  determine  upon 
careful  consideration  whether  the  witnesses 
on  the  plaintiff's  side  prove  plaintiff's  allega- 
tion. He  will  bear  in  mind  that  these  same 
witnesses  were  believed  and  accepted  as 
sufficient  by  the  Court  before  which  they 
deposed. 

Mitier,  J. — 1  entirely  concur  with  my 
learned  colleague. 

It  appears  to  me  that,  in  this  case,  an  error 
in  law  has  been  committed  by  the  Lower 
Appellate  Court  in  the  investigation  of  the 
case  which  may  have  produced  an  error  in  the 
decision  of  the  case  upon  the  merits.  The 
remark  made  by  the  learned  Judge  in  the 
Couit  below  with  regard  (o  the  value  of  oral 
evidence  appears  to  me  to  be  one  which  is 
entirely  contrary  to  law. 

The  plaintiff  in  this  case  starts  with  a  de- 
cree of  1835,  which  is  admitted  by  the  def end- 
suits.  It  is  also  admitted  by  the  defendants 
that  the  lands  in  dispute  are  covered  by  that 
decree.  Under  these  circumstances,  the 
plaintiff  having  given  direct  evidence  to  prove 
ois  possession  and  dispossession,  and  this 
evidence  having  received  the  approbation  of 
the  Court  which  had  the  best  means  of  judg- 
ing upon  the  point,  It  was  incumbent  upon 
the  Judge  to  give  a  distinct  and  clear  opinion 
vpon  the  value  of  that  evidence. 

The  only  difficulty  I  felt  was,  whether 
^  Jndge  ne^s  to  say  that  oral  evidence 
^krnld  not  be  acceptad  as  evidence  of  pos- 


session within  13  years,  or  that  the  particu- 
lar  oral  evidence  adduced  in  this  case  was 
insufficient  to  satisfy  him  that  |j[ie  plaintiffs 
were  in  the  enjoyment  of  possession  of  the 
property  in  dispute  as  alleged  by  them  until 
the  date  of  ouster  ;  but,  looking  at  the  whole 
of  the  judgment,  I  think  that  the  Judge  has 
not  at  all  gone  into  the  oral  evidence  which 
was  adduced  by  the  plaintiffs.  I  am,  there- 
fore, of  opinion  that  the  ends  of  justice  re- 
quire that  this  case  should  be  remanded  to 
the  Lower  Appellate  Court  for  re-trial. 


The  9th  August  1867. 

Present: 

The  Hon'ble  L.  S.  Jackson  and  Dwarkanath 

Mitter,  Judges, 

Kubooleut 

Case  No.  967  of  1867  under  Act  X.  of  1859. 

Special  Appeal  from  a  decifion  passed  by 

the  Judge  of  Chitfagong,  dated  the  24th 

•  January     i86j,     reversing     a    decision 

passed  by  the  Deputy  Collector    of  that 

District,  dated  the  gth  August  1863, 

Yakoob  Ali  and  another  (Plaintiffs), 
Appellants, 

versus 

Kaernoollah  and  another  (Defendants), 
Respondents, 

Baboo  Bama  Churn  Banerjee  for 

Appellants. 

Mr,  R,  E.  Twidale  for  Respondents. 

In  a  suit  for  a  kubooleut  on  the  allej^tion  that  the 
defendant  is  holdings  a  specific  quantity  of  land  under 
him,  if  the  plaintiff's  alleg^ations  are  disproved,  and  the 
relation  of  landlord  and  tenant  is  not  established,  the 
plaintiff's  suit  must  altogether  fail. 
^  Quaere, — Whether  a  suit  for  a  kubooleut  on  an  allega- 
tion of  the  kind  stated  will  lie. 

Jcukson,  J, — It  appears  to  me  in  this 
case,  without  going  specifically  into  the 
points  raised  in  special  appeal,  that  the 
plaintiff  is  not  entitled  to  maintain  this  suit. 
He  alleged  in  his  plaint  that  the  defendant 
held  a  specific  quantity  of  land  under  him, 
and  he  simply  asked  that  the  defendant 
should  be  required  to  give  him  a  kubooleut 
for  that  amount  of  land.  Without  jSiying 
it  down  in  this  case,  whether  or  no  a  plaint- 
iff may  sue  for  a  kubooleut  simply  on  the 
allegation  that  the  defendant  is  holding  land 
under  him,  although  I  incline  to  the  opinion 
that  such  a  suit  will  not  lie,  I  think  it  quite 
sufficient  to  say  that,  when  the  plaintiff's 
allegations  are   for   the  most    part  wholly 
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disproved,  that  is  to  say,  when  it  is  found 
that  a  part  of  the  lan^  is  not  in  the  defend- 
ant's occupation  at  all,  and  that  another 
portion  of  it  is  held  by  him  under  a  lakhe- 
raj  title,  in  such  case  there  was  no  course, 
but  to  dismiss  plaintiff's  suit  altogether. 

I,  therefore,  think  that  the  special  appeal 
must  be  dismissed  with  costs. 

Mittery  J, — I  concur   with    my   learned 
colleague. 

The  Lower  Appellate  Court  having  found 
that  the  plaintiff,  special  appellant,  has  failed 
to  establish  that  any  relation  of  landlord 
and    tenant    exists   between    hiny  and    the 
special  respondent,  the  special  appellant  has 
got  no  ground  whatever  to  complain  against 
that  finding.     If  ihe  lands  which  are  now 
in  the  occupation  of  the  special  respondent 
are   lands  belonging  to  the  zemindaree  of ; 
the  special  appellant,  the   Revenue  Courts  { 
are  not   the    Courts  to    which  the  special  I 
appellant  is  entitled  to  resort  for  the  pur- 1 
pose  of  obtaining  relief.    This  appeal,  there- ' 
fore,  ought  to  be  dismissed  with  costs. 


Macphenon,  J. — In  this  case  we  think 
that  the  judgment  of  the  Lower  Appellate 
Court  is  wrong,  and  that  the  plaintiff  *s  suit 
ought  to  have  been  dismissed. 

The  suit  is  for  enhancement  of  the  rent  of 
a  holding  in  the  town  of  Beauleah.  The 
notice  which  is  the  basis  of  the  suit  is  so 
framed  as  to  touch,  and  barely  to  touch  upon 
all  the  grounds  of  increase  mentioned  in 
Section  17  of  Aft  X.  of  1859,  without  indi- 
cating upon  which  of  those  grounds  plaintiff 
intends  to  rely.  The  words  of  the  notice 
are  to  the  following  effect : — 

"  In  this  jote,  there  4ias  been  a  measure- 
'^  ment,  and  the  lands  have  had  their  product- 
"  ive  powers  increased ;  therefore,  according 
''to  the  nirrick  of  the  villages  in  the  turuf, 
"39  rupees,  odd  annas,  will  be  a  proper  jam- 


ma. 


The  9th  August  1867.         * 

Present  : 

The  Hon'ble  W.  S.  Seton-Karr  and 
A.  G.  Macpherson,  fudges, 

Enhancement—Notice— Productive   powers   of 
the  land— Clause  zx,  Section  17,  Act  X. 
of  1859. 

Case  No.  894  of  1867  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
ihe  Judge  of  RajshahyCy   dated  the  jfth  \ 
February     /<9^7,     reversing     a     decision  \ 
passed  by  the   Deputy    Collector  of  that  \ 
District,  dated  the  2jth  August  1866, 

Khondkar  Abdoor  Ruhman  and  others 
(Defendants),  Appellants^ 

versus 

Wooma  Chunder  Roy  and  others  (Plaintiffs),  1 

Respondents,  ' 

Bahoo  Khetturnath  Bose  for  Appellants. 

\  Baboo  Mohinee  Mohun  Roy  for 

Respondents.  1 

A  notice  in  a  suit  for  enhancement  under  Section  17, 
Act  X.  of  1859,  should  be  distinct  and  intellifrible  as 
to  the  gf rounds  upon  which  enhancement  is  soug^ht.^         , 

A  rise  in  the  value  of  the  lands  owingf  to  a  consider-  I 
able  portion  of  the  town  in  which  the  lands  are  situated 
havingf  been  swept  away  by  a  river  is  not  such  an  in- 
crease in  the  productive  powers  of  the  lands  as  is  con- 
templated by  Clause  11  of  Section  17  of  Act  X. 


From  such  a  notice,  it  is  impossible  to  say 
whether  the  enhancement  is  meant  to  be  on 
account  of  increased  productive  powers,  or 
of  the  rent  being  less  than  that  paid  for  simi- 
lar land  in  the  neighbourhood,  or  on  account 
of  its  having  been  shown  by  measurement 
that  the  tenant  held  more  land  than  he  was 
supposed  to  hold.  We  find,  too,  that,  as  a 
matter  of  fact,  there  has  been  much  doubt 
and  discussion  in  the  Lower  Courts  as  to 
what  was  the  ground  upon  which  enhance- 
ment was  sought. 

In  our  opinion,  it  is  essential  that  a  notice 
under  Section  17  of  Ad  X.  of  1859  should 
be  distinct  and  intelligible.  This  notice  not 
being  so,  the  suit  based  upon  it  fails.  There 
is  no  question  that  the  defendant  is  substan- 
tially prejudiced  by  not  having  got  distinct 
notice  of  the  ground  or  grounds  upon  which 
the  right  to  enhance  was  claimed. 

We  may  add  that  the  "  productive  powers" 
of  the  land  which  have  been  relied  ypon 
consist  merely  of  the  increased  value  now 
attached  to  lands  in  the  town  of  Rampore 
Beauleah  in  consequence  of  a  considerable 
portion  of  the  town  having  been  swept  away 
by  the  River  Ganges.  It  appears  to  us  that 
a  rise  in  the  value  of  the  land,  from  such 
a  cause  as  this,  is  not  such  an  increase  in 
the  productive  powers  of  the  lands  as  is 
contemplated  by  Clause  11  of  Section  17 
of  Aa  X. 

Our  present  order  will  be  without  preju- 
dice to  the  right  of  the  plaintiff  to  give  pro- 
per notice  hereafter  and  enhance  the  rent  of 
this  property,  if  he  can  establish  his  right  so 
to  do. 

The  decision  of  the  Court  below  is  re- 
versed, and  the  plaintiff's  suit  {dismissed  with 
costs  and  interest  in  all  the  Courts. 
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The  9th  August  1867. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and 
Dwarkanath  Mitter,  Judges. 

Act  XL.  of  X858— Acts  of  guardians  without 

certificate. 

Case  No.  1003  o^  1867. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Shahahad,  dated  the  21st  Febru- 
ary iS6jj  modifying  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  that  Dis- 
tricty  dated  the  26th  September  1866, 

Mussamut  Shooghury  Koer  (one  of  the 
Defendants),  Appellant, 

versus 

Boshisht  Narain  Singh  and  others 
(riaintiffs),  Respondents. 

Baboos  Mohesh  Chunder  Chowdhry  and 
Bhowanee  Churn  Dutt  for  Appellant. 

Baboos  Chunder  Madhub  Ghose  and  Hem 
Chunder  Banerjee  for  Respondents. 

Act  XL.  of  1858  declares  that  a  person  shall  not  be 
competent  to  institute  a  suit  in  Court,  in  respect  of 

Eoperty  of  which  he  claims  the  chargfe,  until  he  shall 
ive  obtained  a  certificate ;  but  not  that  every  act  of  a 
gvardtan  who  has  not  such  a  certificate  shall  be  null 
For  the  want  of  one. 

clear 


r  the  want  of  one. 

Jackson,  J, — It  appears  to  me  quite 
at  this  case  must  go  back. 

fSil  .«  11...  •  « 


The  special  appellant  claims  under  decrees 
executed  by  guardians  of  Boshisht  and  of 
the  minors.  The  Judge's  decision  appears 
to  me  to  be  entirely  based  upon  this,  that 
the  deed  of  sale,  as  he  says,  was  declared 
null  by  the  Judge's  decision  on  the  4th 
January  1862,  and  as  to  an  ikrarnamah  of 
3rd  February  1862,  by  which  the  parties 
agreed  to  forego  the  effect  of  that  decision, 
that  he  says,  is  not  a  legal  document,  inas- 
much as  the  guardians  had  no  authority  to 
bind  the  ward  by  such  an  instrument,  nor 
to  execute  the  bye-bil-wuffa  of  the  20th 
December  1861,  In  laying  this  down,  the 
J\idge  has  adopted  what  I  must  consider 
*n  untenable  opinion  of  the  Principal 
Sndder  Ameen  that  a  guardian  not  having 
a  certificate  under  Act  XL.  of  1858  is  not 
capable  of  doing  any  act  in  reference  to 
Ike  estate  of  his  ward.  I  am  not  aware 
w  any  authortly  for  such  a  position.    Act 


XL.  of  1858  declares  that  a  person  shall  not 
be  competent  to  instityte  any  suit  in  Court 
in  respect  of  property  of  whi^  he  claims 
the  charge  until  he  shall  have  obtained  a 
certificate.  But  then  it  provides  that  the 
Court  may  at  its  discretion  dispense  with 
such  certificate  ;  but  the  Aft  nowhere  says 
I  that  every  act  of  a  guardian  who  has  not 
;  such  a  certificate  shall  be  null  for  want  of 
I  such  certificate. 

It  is  quite  clear,  therefore,  that  the  Judge 
has  altogether  omitted,  as  the  Principal 
Sudder  Ameen  before  him  omitted  to  en- 
quire into  these  acts  of  the  guardian  whe- 
ther they  were  done  under  legal  necessity 
with  due  regard  to  the  interests  of  the 
minors,  and  whether  for  such  reasons  they 
were  justifiable  and  binding. 

I  think,  therefore,  that  the  case  must  go 
back  to  the  Judge  in  order  that  he  may  en- 
quire specifically  into  that  matter,  and  decide 
the  case  accordingly. 

I  would  add  that,  if  the  Judge  should 
^e  of  opinion  that  the  acts  of  the  guardian 
are  so  far  wanting  in  authority  that  they 
cannot  stand,  or  that  the  plaintiff  should  be 
entitled  to  recover  possession  of  the  lands 
alienated,  it  will  then  be  for  him  to  consider 
upon  what  terms  the  plaintiff  should  reco- 
ver them.  It  would  be  hardly  right  that 
the  defendant,  who  had  innocently  and 
with  reasonable  enquiry  purchased  and 
given  value  for  them,  should  be  compelled 
to  part  with  them  without  having  anything 
in  the  shape  of  an  equivalent  restored  to 
him. 

Mitter,  J.— I  entirely   concur  with  my 
learned  colleague. 


The  loth  August  1867. 
Present  : 

The  Hon'ble  C.  P.  Hobhouse  and 
Dwarkanath  Milter,  Judges. 

Evidence— ShcristedAf's  report. 
Case  No.  669  of  1867. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  Gya,  dated  the 
Sth  January  1867,  affirming  a  decision 
passed  by  the  Sudder  Ameen  of  that  Dis- 
trict,  dated  the  r^th  May  1866. 

Byjnath  Singh  and  another  (Defendants), 

Appellants, 

.  versus 

Maharanee  Indurjeet  Kooer  (Plaintiff), 
Respondent. 
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Baboo  Dihendro  Narain  Bose  for 
App^lants. 

Mr.  S.  Ver/knnes  and  Baboo  Romanaih  Bose 

for  Respondent. 

The  report  of  a  sheristadar  is  not,  under  Section  i8o 
of  the  G)de  of  Civil  Procedure  and  in  view  of  the  fact 
that  there  was  a  Commissioner  attached  to  the  Court, 
legal  evidence. 

Hobhouse,  7-— We  are  of  opinion  that 
there  is  no  point  of  law  raised  in  this  case. 
The  appeal  is  dismissed  with  costs. 

We  remark  that  the  report  of  the  sheris- 
tadar relied  upon  by  appellant  is  not,  under 
the  provisions  of  Section  180  of  the  Code  of 
Civil  Procedure  and  in  view  of  the  fact  that 
there  was  a  Commissioner  attached  to  the 
first  Court,  legal  evidence. 


The  loth  August  1867. 

Present : 

The  Hon'ble  L.  S.  Jackson,  Judge, 

Appeals-Section  88,  Act  VIII.  of  1859. 

Case  No.  399  of  1867. 


Miscellaneous  Appeal  from  an  order  passed 
by  the  Officiaiing  Principal  Sudder  Ameen 
o/Daccay  dated  the  4th  June  i86j. 

Huro  Soonduree  Chowdhrain,  Appellant, 

versus 

Baboo  Bangshee  Mohun  Doss  and  others, 

Respondents, 

Baboo  Sreenath  Doss  for  Appellant. 

No  one  for  Respondents. 

No  appeal  lies  from  an  order  refusing  to  grant  com- 
pensation under  Section  88,  Act  VIII.  o!  1859. 

Note  by  the  Deputy  Registrar, — This 
case  was  before  the  High  Court  on  a 
previous  occasion.  {^See  Weekly  Reporter, 
Volume  III.,  page  28.) 

The  present  appellant  was  the  appellant 
on  that  occasion.  His  application  was  then, 
as  now,  for  compensation  under  the  terms 
of  Section  88,  Act  VIII.  of  1859. 

On  the  previous  occasion,  application  was 
made  to,  and  granted  by,  the  Principal 
Sudder  Ameen  of  Mymensingh,  in  whose 
Court  the  money  that  had  been  attached  by 
the  order  of  the  Court  of  the  Principal 
Sudder  Ameen  of  Dacca  had  been  de- 
posited. 


'  The  order  of  the  Principal  Sudder  Ameen 
was  then  appealed  to  the  Judge  of  Mymen- 
singh who  entertained  the  appeal,  and 
reversed  the  order  as  one  passed  without 
jurisdiction. 

The  special  appeal  to  this  Court,  which 

was  admitted  by  the 
J^ Present:  Loch  and  Miscellaneous*  Bench 
uover,  jj.  ^^^  ^^^j^  .^  ^^  presence 

of  the  respondent,  of  the  question  raised  by 
the  office  as  to  whether  such  an  appeal  was 
provided  by  law,  was  dismissed  on  the 
ground  that  the  law  provided  no  appeal  in 
such  a  case,  and  that  consequently  the  Lower 
Appellate  Court  had  acted  without  jurisdic- 
tion in  receiving  and  trying  the  appeal.  The 
Court,  moreover,  reversed  the  order  of  the 
Principal  Sudder  Ameen  under  the  con- 
cluding terms  of  Section  35,  Act  XXIII.  of 
1861,  considering  that  the  order  of  the 
Principal  Sudder  Ameen  was  altogether 
illegal,  and  that  the  application  should  not 
have  been  made  to  him  but  to  the  Principal 
Sudder  Ameen  of  Dacca,  who  had  not  only 
ordered  the  attachment  of  the  deposit  in  the 
Mymensingh  Principal  Sudder  Ameen's 
Court,  but  had  afterwards  directed  the 
removal  of  the  attachment  by  an  order  in  a 
judgment  passed  in  a  case  before  him  in 
which  the  appellant  was  the  defendant. 

Application  was  then  made  to  the  Princi- 
pal Sudder  Ameen  of  Dacca,  who  rejected 


it. 

The  present  appeal  is  from  that  order  of 
rejection. 

I  beg  to  refer  the  matter  to  the  Judge 
presiding  in  the  Miscellaneous  Department 
on  the  points — 

1.  Whether  such  an  appeal  is  admissible, 
there  being  no  express  provision  for  one  by 

law  ;  and 

2.  If  there  be  an  appeal,  whether  the 
appeal  should  not  be  preferred  to  the  Lower 
Appellate  Court,  the  damages  applied  for 
being  less  than  Rupees  5,000. 

Jackson,  J— I  do  not  find  any  appeal 
provided  by  law  against  this  order.  Clearly, 
it  is  not  one  coming  under  Section  11  of 
Act  XXIII.  of  1 861,  and  it  is  not  an  order 
relating  to  execution  of  decree.  If  it  were 
a  matter  arising  out  of  Section  88  of  Act 
VIIL,  it  would  be  an  interlocutory  order, 
and  would  form  a  matter  for  objection  oa 
the  hearing  of  the  appeal  against  the  decree. 
The  appeal  cannot  be  admitted  in  this  form. 
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The  1 2th  August  1867. 
Present : 


The  Hon'ble  G.  Loch  and  Dwarkanalh 
Mitter,  Judges. 

P*»essioa-.Qnalified|  admission  by  defendant 

Case  No.  552  of  1867. 
Special  Appeal  from   a   decision  passed  by 
had,  daJed  the  2nd  February  1S67,  affirm- 

{see  '  '^'  ^^^^  September 

Gopal  Roy  and  others  (Plaintiffs), 
Appellants, 

versus 

Tekact  R07  and  others  (Defendants), 
Respondents. 

Messrs,  C.  Gregory  and  S.  Vertannes  for 

Appellants.  * 

Madhub  Ghose  for  Respondents. 

In  a  suit  in  which  the  plaintiff  sued  as  owner  of  nr«. 
possession.  "««ingr  10  try  the   question  of 

fritter,     7.— There    are   two    ooinN    i^i 
special  appeal  urged  before  us  in  this  case 
'St,  that  the   Lower   AoDellatP    Pr..,..    '!    * 
ejected  upon  illegal  grS  a  ceSn  deed 
of  conditional  sale,   dated   2nd    December  i 

roosed  the  fact  of  possession  which  was  in 
a  manner  admitted  by  the  respondents 


with   the  findmg  of  the   Lower    Appellate 

fnn.7i  'T'^'''^  the 'failure  ^  the  speciS 
appellant  to  prove  the  ikramamah  of  1846 
which  IS  the  basis  of  his  title.  But  the 
point  of  possession  is  one  of  material  import- 
ance.  Ihe  respondenu  admitted  in  their 
written  statement  that  the  special  appellant 
was  in  possession  of  the  disputed  4  annas 

hi  ^A    •^^•"  l'^^'  '^""S*"  '^'^y    qualified 

was  heW  T?h^^  '""''"^  '^""l  '^'  P^^"'"*" 
was  held  in  the  capacity  of  zur-i-peshcee- 

ft  u7  "^i'^u^*'*^     "  °"  •'''^""y  t^erefVre. 
It  IS  found  that  the  special  appellant  was  in 
possession  as  owner,  and  not  as  a  zur-i-nesh- 
^eedar,  and  if  the  special  appellant  is  still 
m  possession,  as  he  contends,  the  bare  fact 
ot  such  jwssession  having  extended  over  a 
period  sufficient  to  bar  any  claim  on  behaU 
ot  the  respondents  for  recovery  would  be 
sufficient  to  give  to  the  special  appellant  a 
title  to  be  maintained  in  possession  of  the 
disputed  property.     {See  Boulnois'  Reports, 
^°'""?el' page  70;  and  High  Court  Decisions 
Weekly    Reporter.   Volume  V.,   page   26"!) 
men.  again,  this  long  possession  would  be 
a    least  sufficient  to  raise  a  presumption  of 

will  be  for  the    respondents    to    rebut  by 

proving  that  it  was  held  in  the  capacity  <rf 

a    mortgagee.    According    to    both     these 

views,  the  question  of  possession  is  one  of 

great  importance,  and  the  Lower  Appellate 

Court  has  committed   an   error   in   law  in 

overlooking  It  altogether.     We  remand  this 

case  to  the  Lower  Appellate  Court  to  try  the 

question  of  possession,  and  then  to  give  to 

It  such  legal  effect  as  might  be  deemed  just 

and  proper  under  the  circumstances  of  the 
case. 


uJlJ/*!*'!?'^.^**  *^^''^'  point,  we  observe 

tnJjvSlytidrrX"'^  ''V" 
*n.f  itsgefuSeS.^ud'ii'taTnreX^ 
L^  "P^'al.  appellant  to  prove  TiSl 

Sifit^nr,'^  ^^  *'^°'*^  ^  derive  an? 
SionT  >.?"  "^  "^^^'^  containing  ;^ 
wmission  by  his  opponents.  With  retard 
«  toe  teeond  point,  we  arp  nt  ^-  ■  07™ 
^  iodffment  of  .K»  T  .    opinion  that 

i«  ffiwf  „  .l!t  -^T!'  ^PP«"««  Court 
the  «S     1.    i  7  '"  *•'*'  investigation  of 

^01.  vlii        ""  """°'  '"'"''*'* 


The  1 2th  Augu.st  1867. 

Present: 

The  Hon'ble  G.  Loch  and  Dwarkanath 
Mitter,  fudges. 

Butwarah.Ameen'8  fee.  (Suit  Ux  contribirtfoq 
for)— Act  XI.  of  1838.         ^^ 

Case  No.  562  of  1867. 

Special  Appeal  from  a  decision  passed  by  tkt 
Principal  Sudder  AmeeH  of  Runiport. 
dated  the  nth  January  1^67,  affiAnin^ 
a  decision  passed  hy  the  Moonsif  of  i^ 
District,  dated  the  isth  September  1S66. 
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Greesh  Chunder  Lahoree  (Defendant), 
^   AppelTanif 

versus 

Asttdoonissa  Bebee  (Plaintiff),  Respondent, 
Baboo  Bama  Churn  Banerjee  for  Appellant. 

Bahoos  Xjropeenath  Mookerjee  and  Nurshing 
Chunder  Miller  for  Respondent. 

A  suit  for  contribution  for  the  fees  of  an  Ameen  who 
was  deputed  to  make  a  butwarah  will  lie  against  another 
proprietor  of  the  estate  who  joined  with  tiie  plaintiff  in 
applying  for  the  butwarah,  and  is  not  affected  by  the 
fact  that  Uie  butwarah  was,  for  certain  reasons,  not 
carried  out.  The  Collector,  having  called  upon  the  pro- 
prietors to  pay  the  fees  of  the  Ameen,  the  plaintiff's 
payment  of  the  whole  amount  was  not  a  voluntary  pay- 
ment, as  the  Collector  could  have  sold  the  whole  estate 
to  realize  the  fees.  Such  suit  is  gfoverned  by  Act  XI. 
of  1838. 

Miller^  J, — ^The  respondent  in  this  case 
broaght  this  action  against  the  special  ap- 
pellant, her  co-sharer,  in  a  certain  zemindaree, 
for  contribution  on  account  of  the  fees  of  a 
Butwarah  Ameen,  the  whole  of  which,  it  \\ 
admitted,  has  been  paid  by  her.  The  special 
appellant  contends  that,  inasmuch  as  the 
application  for  butwarah  was  made  by  the 
liespondent  herself,  and  that;  Inasmuch  as  the 
butwarah  has  not  been  completed  in  conse- 
quence of  some  dispute  regarding  the  share  of 
one  Bibee  Luteefun,  no  claim  for  contribution 
can  lie  against  him.  The  facts  found  by  the 
Lower  Courts,  however,  are  that,  on  an  appli- 
cation  being  made  for  the  butwarah  of  the 
mehal  on  the  part  of  the  respondent,  the 
special  appellant  gave  his  consent  to  the 
butwarah,  but,  on  objections  being  preferred 
both  by  the  special  appellant  and  the  re- 
spondent regarding  the  share  of  Bibee  Lutee- 
fun, the  Collector,  by  his  proceeding  of  the  8th 
November  1861,  struck  off  the  butwarah-case 
from  his  file.  It  is  also  admitted  that  the 
Collector  issued  a  perwanah  to  all  the  pro- 
prietors of  the  estate,  calling  upon  them 
jpintly  to  pay  the  fees  of  the  Ameen  who  had 
been  previpusly  deputed  by  him  to  adjust  the 
different  sahams  or  shares. 

Upon  this  state  of  facts,  we  do  not  think 
that  the  objection  above  referred  to  is 
of  any  force.  The  pleader  for  the  special 
appellant  drew  our  attention  to  the  pro- 
visions of  Section  4,  Regulation  XIV.  of 
1 8 10.  We  think,  however,  that  the  case  is 
really  governed  by  Aft  XL  of  1838.  Ac- 
cording to  the  provisions  of  this .  Act,  the 
Revenue  officers  are  authorized  to  realize  the 
fees  of  a  Butwarah  Ameen  from  the  proprietors 
of  the  estate  at  such  times  and  in  such  pro- 
portions as  the  Governor-General  in  Council 


(now  the  Board  of  Revenue)  might  be 
pleased  to  sanction.  It  matters  little  that, 
in  the  present  case,  the  butwarah  has  not 
been  completed ;  nor  can  the  special  appellant 
complain  of  this  fact,  inasmuch  as  he  had 
joined  the  respondent,  in  asking  for  a  bul- 
warahy  and  inasmuch  as  the  Collector's  pro* 
ceeding  above  referred  to  was  held,  not  only 
upon  the  objection  of  the  respondent,  but  also 
upon  his  own.  The  Collector  had  full  power, 
with  the  sanction  of  the  higher  authorities, 
to  call  upon  all  the  proprietors  joint- 
ly to  defray  the  expenses  of  the  Butwarah 
Ameen,  which  expenses  had  been  already 
incurred.  The  respondent  having  satisfied 
this  joint  liability  is  fully  entitled,  in  our 
opinion,  to  sue  special  appellant  for  contri- 
bution. 

Another  objection  has  been  taken  before 
us  by  the  special  appellant,  namely,  that  the 
payment  made  by  the  respondent  being  a 
voluntary  payment,  the  latter  is  not  at  liberty 
to  sue  for  contribution.  According  to  the 
view  expressed  above,  this  contention  also 
cannot  stand.  If  the  Collector  bad  the  au- 
thority to  call  upon  all  the  proprietors  joint- 
ly to  pay  the  Ameen's  expenses,  he  had  also 
the  authority  to  realize  the  same  by  selling 
the  whole  estate.  The  respondent  had  every 
right  to  save  the  estate  from  sale,  because  her 
own  share  in  it  might  have  been  sold  if  the 
money  had  not  been  paid  by  her.  The  re- 
spondent has  discharged  a  joint  liability  by 
this  payment,  and  it  cannot  be  treated  as  a 
voluntary  payment  in  any  sense  of  the  term. 
The  special  appeal  is  dismissed  with  costs. 


The  1 2th  August  1867. 

Present  : 

The  Hon'ble  W.  S.  Seton-Karr  and 
A.  G.  Macpherson,  fudges. 


Acknowledgment — Limitation — Sectkm  4  and 
Clause  xo,  Section  x,  Act  XIV.  of  1S59. 

Case  No.  446  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  East  Burdwan,  doled  the 
J  1st  January  i86j,  reversing  a  decision 
passed  by  the  Principal  Sudder  Ameen 
of  that  District,  dated  the  jth  May  tS66, 

Gora  Chand  Dutt  (Plaintiff),  Appellant, 

versus 

Lokenath  Dutt  and  others  ^Defendants), 

Respondents, 

b 
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Ar.  R,  71  Allan  and  Baboos  Kalee  Prosunno 
Dull  and  Chunder  Madhuh  Ghose  for 
Appellant 

Baboos  Onookool  Chunder  Mookerjee^  Ashoo- 
tosh  Dhufy  and  Bykuntnath  Paul  for  Re- 
spondents. 

Where  there  is  a  bond  which  not  merely  secures  a 
sum  of  mone^,  but  also  hypothecates  lands  as  a  further 
security  for  its  due  payment,  and  a  suit  is  brought  to 
recover  the  money  (the  suit  in  no  way  relating  to  the 
Biortgage  or  charge  on  the  lands),  the  limitation 
prescribed  in  Clause  lo,  Section  i,  Act  XIV.  of  1859, 
applies. 

Memoranda  of  payments  made,  indorsed  on  the  bond, 
and  u^ed  by  the  defendant,  are  not  acknowledgments 
in  writing  within  the  meaning  of  Section  4,  Act  XIV.  of 
1859. 

Macpherson^  J, — The  first  point  taken 
by  Mr.  Allan  for  the  appellant  is  that, 
as  the  bond  upon  which  the  suit  was 
bronght,  not  merely  secured  the  payment  of 
a  sam  of  money,  but  also  hypothecated  lands 
as  a  farther  security  for  the  payment  being 
duly  made,  the  suit  is  within  time  if  brought 
within  12  years  from  the  time  when  the 
cause  of  action  arose;  and  two  decisions 
of  the  Madras  High  Court  in  the  cases  of 
Cbetti  Gaandam  versus  Saudaram  Killai 
and  others,  2  Madras  Reports  51,  and 
Kristna  Ram  versus  Hachapa  Sugapa,  2 
Madras  Reports  307,  are  relied  upon  in 
nq>port  of  this  contention. 

In  these  cases,  it  was  held  that,  when 
there  is  a  bond  to  secure  the  payment 
of  a  sum  of  money  with  interest,  by 
which  bond  al$o  lands  are  charged  with 
&e  payment  of  the  debt,  and  when  a  suit 
is  brought  upon  the  bond  to  recover  the 
amount  of  principal  and  interest  due  upon 
%  and  to  have  the  property  pledged 
Bold  (as  subject  to  the  lien  created  by  the 
bond)  in  satisfaction  of  the  debt — the  suit 
is  for  the  recovery  of  an  interest  in  land, 
and  the  period  of  limitation  is  twelve  years 
uider  Clause  12  of  Section  i  of  Act  XIV.  of 
1859.  Neither  of  these  cases,  however 
(vhich,  I  may  remark,  are  in  direct  conflict 
^h  two  decisions  of  this  Court,  to  be  found 
'eported  in  6  Weekly  Reporter,  pp.  132  and 
318),  apply  to  the  case  now  before  us,  which 
>i  a  simple  suit  for  the  money  due  upon  the 
iKmd,  and  contains  no  allusion  to  lands,  or 
to  the  existence  of  a  mortgage  or  charge  of 
»ny  sort.  Such  a  suit,  I  think,  clearly  falls 
within  Clause  10  of  Section  1  of  Act  XIV. 
«f  1859  (a^e  7  Weekly  Reporter  354). 
^'^ther  Clause  12  would  be  applicable  if 
^  plaint  had  4)rayed  for  a  declaration  that 
^  debt  was  a  charge  on  the  lands  mort- 


gaged, and  for  an  order  that  they  should  be 
sold  in  satisfaction  of  the  del^,  I  need  not 
now  decide. 

The  second  point  on  which  Mr.  Allan 
relies  is,  that  the  memoranda  of  payments 
made,  indorsed  on  the  bond,  and  signed  by 
the  defendants,  amount  to  an  acknowledge 
ment  under  Section  4,  Act  XIV.  of  1859,  and 
prevent  the  suit  from  being  barred  by  limi- 
tation. The  judgment  of  the  Madras  Court 
in  Kristna  Ram's  case  is  again  referred  to,  and 
it  is,  no  doubt,  directly  in  Mr.  Allan's  favour. 
That  was  a  suit  for  money  due  on  a  bond, 
and  it  was  contended  that  the  claim  was  not 
barred,  because  the  defendant  had  admitted 
the  debt  "  by  an  acknowledgment  in  writ-, 
ing  signed  by  him."  The  defendant  had, 
on  the  back  of  the  bond,  signed  a  me- 
morandum of  payments  made;  and  it 
was  this  memorandum  that  was  relied  upon 
as  an  acknowledgment.  It  was  to  the  fol- 
lowing effect :  "  Payment  on  account  of  this ; 
up  to  the  2ist  November  1858,  interest 
was  paid  in  full,  and  on  account  of  principal 
107  rupees."  The  Court  (Scotland,  C.J., 
and  Frere,  J.)  held  that  Section  4  of  Act 
XIV.  of  1859  does  not  require  that  the 
writing  should  express  in  terms  a  direct 
admission  that  the  debt  or  part  of  it  is  due^ 
but  that  it  is  left  to  the  Court  in  each  case  to 
decide  whether  the  writing,  reasonably  con- 
strued, contains  a  sufficient  admission.  And 
the  Court  further  held  that  the  memoran- 
dum in  question  clearly  implied  an  admission 
that  the  debt  due  on  the  bond  at  the  time 
the  memorandum  was  signed  was  th^ 
amount  of  the  principal  less  Rupees  107,  the 
sum  stated  to  have  been  paid. 

In  this  interpretation  of  Section  4  of  Act 
XIV.  of  1859  I  cannot  concur,  notwithstand- 
ing the  high  respect  which  I  entertain  for 
the  opinion  of  the  learned  Judges  who  decided 
the  case  of  Kristna  Ram. 

Part  payment  being,  according  to  repeated 
decisions  both  of  this  Court  and  of  the  Madras 
High  Court,  insufficient  in  itself  to  bring 
the  case  within  Section  4,  I  cannot  under- 
stand why  it  should  be  sufficient  if  a  me^ 
morandum  of  it  be  made  in  writings  and 
signed  by  the  defendant.  If  the  Legisla- 
ture intended  to  allow  an  inference  of  a 
promise  to  pay  to  be  drawn  from  a  part 
payment  proved  by  a  memorandum  signed 
by  the  defendant,  it  is  not  easy  to  com- 
prehend why  it  should  not  have  permitted 
a  similar  inference  10  be  drawn  from  any 
part    payment    well    proved.     But    it     is 
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perfectly  clear  to  my^  mind  that  what  the 
Legislature  ^tended  was  to  shut  out 
inferences  and  deductions  of  all  sorts,  and 
to  admit  nothing  short  of  a  direct  admission 
in  writing.  An  express  acknowledgment 
in  writing  that  the  debt  is  due  is  a  very 
different  thing  from  a  memorandum  made  by 
the  defendant  for  his  own  protection  and 
benefit,  that  he  has  made  a  part  payment. 
The  Madras  Court  says  that  such  a  memo- 
randum warrants  the  inference  of  a  promise 
to  pay.  I  do  not  think  that  it  warrants  any 
such  inference;  and,  if  it  did,  still,  as  in 
drawing  this  inference  the  Court  has  to  go 
far  beyond  the  actual  writing,  it  would  not 
be  an  acknowledgment  in  writing  signed 
by  the  defendant. 

It  does  not  necessarily  follow  that  a  debt 
is  due,  because  it  has  not  been  paid  ;  for  it 
may  have  been  discharged  in  other  ways 
than  by  actual  payment.  And  what  Act 
XIV.  of  1859  requires  is  an  acknowledg- 
ment in  writing  that  the  debt  or  part  of  U 
IS  due,  not  a  mere  acknowledgment  of  a 
fact  from  which  it  may  be  presumed  that 
the  debt  or  part  of  it  is  unpaid  or  due. 

I  find  that  the  opinion  I  now  express  is 
supported  by  a  recent  decision  of  a  Division 
Court  in  the  unreported  case  of  Bishawkha 
Moyee  Chowdhrain  versus  Ranee  Huro 
Soonduree  Debia  (special  appeal  2100  of 
1866).  I  have  referred  to  the  papers  in  that 
case,  and  find  that  a  memorandum  of  pay- 
ments made,  endorsed  on  the  bond,  and 
signed  by  the  defendant,  was  relied  on  as 
being  an  acknowledgment  within  the  mean- 
ing of  Section  4  of  Act  XIV.  of  1859.  But 
the  Court  (Peacock,  C.  J.,  and  L.  S.  Jack- 
son, J.)  held  that  the  endorsement  did  not 
amount  to  an  acknowledgment,  and  that 
the  suit  was  barred. 

On  the  whole,  I  hold  that  there  has  been 
no  acknowledgment  of  the  debt  within  the 
meaning  of  Section  4 ;  and,  my  opinion 
being  thus  adverse  to  the  appellant  upon 
both  the  questions  raised  by  him,  I  think 
that  the  decree  of  the  Lower  Court  ought  to 
be  confirmed,  and  that  the  appeal  must  be 
dismissed  with  costs. 

Seton-Karr,  J, — In  this  case  the  plaintiff 
sued  on  a  kistibundee  of  the  27th  Falgoon 
1260. 

The  first  Court  held  that  the  claim  would 
have  been  barred  by  limitation,  but  that, 
as  the  defendants  had  acknowledged  by 
their  signatures  certain  payments  made  on 


the  back  of  the  deed,  the  claim  was  good, 
and  the  Principal  Sudder  Ameen,  therefore, 
decreed  the  same. 

The  Judge  reversed  the  decision,  holding 
the  claim  barred  by  limitation,  because  the 
endorsements  did  not  amount  to  an  ''ac- 
knowledgment in  writing." 

In  appeal,  Mr.  Allan  takes  two  points 
before  us : — 

1st, — ^That  the  deed  sued  on  is,  in  reality, 
a  mortgage,  creating  an  interest  on  land, 
and  that  the  plaintiff  should  have  twelve 
years  to  bring  his  claim. 

2nd, — That  the  endorsements  of  payment 
on  the  back  of  the  deed,  signed  by  the 
defendants,  are  acknowledgments  in  writ- 
ing within  the  meaning  of  Section  4,  Act 
XIV.  of  1859. 

The  first  point,  I  think,  is  wholly  unten- 
able. The  plaintiff  sued  on  the  kistibundee 
to  get  his  money,  and  never  sought  to  make 
the  land  liable.  It  is  not  easy  to  see  how 
he  can  now  call  on  the  Court,  on  special 
appeal,  to  alter  the  nature  of  his  claim,  and 
to  give  him  a  relief  wholly  different  from 
that  which  he  sought. 

As  regards  this  point,  I  think  we  ought 
to  follow  the  ruling  reported  at  page  554 
of  the  Weekly  Reporter,  Volume  VII.,  6ih 
April  1867. 

As  regards  the  second  point,  I  would 
follow  the  ruling  of  our  own  High  Court, 
quoted  by  my  brother  Macphersoo,  on  special 
appeal  2100  of  1866,  and,  according  to  this 
decision,  signatures  to  part  payments  made 
by  the  defendants  would  not  be  considered 
**  acknowledgments  in  writing"  within  the 
meaning  of  Section  4  of  Act  XIV.  of  1859. 

I  would  uphold  the  decision  of  the  Judge, 
ruling  that  the  claim  is  barred  by  limitation, 
and  would  dismiss  the  appeal  with  costs. 
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The  1 2th  August  1867. 
Present : 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Judges, 

Jurisdiction— Possessory  action— Title— Clause 
6,  Section  23,  Act  X.  of  1859— Section  21,  Act  X. 
of  z8i59 — ^Transfer  of  Tenure. 

Case  No.  542  of  1867. 

Special  Appeal  from  a  decision  passed  by  Mr,  A . 
Hopty  Judge  of  Sarun,  dated  the  28th 
December  1866,  affirming  a  decision  parsed 
by  Baboo  Gunga  Churn  Shome,  Principal 
Sudder  Ameen  of  that  District ^  dated  the 
igtk  December  186$, 

Baboo  Lalljee  Sahoo  and  others  (Defendants)i 

Appellants^ 

versus 

Baboo  Bhagwan  Doss  (Plaintiff),  Respondent, 

Baboo  Kalee  Kishen  Sein  for  Appellants. 

Bahoo  Anund  Gopal  Palit  for  Respondent. 

A  suit  for  recovery  of  possession  of  land  in  which  the 
pUirtiff's  title  is  put  in  issue  and  tried  does  not  fall 
vithtn  the  words  of  Clause  6,  Section  23,  Act  X.  of  1S59, 
^  is  oog^nizable  by  the  Civil  Courts. 

A  decree  a^fainst  a  vendor  obtained  before  a  Collector 
^ncetlin^  a  pottah  of  a  jote  which  has  been  sold  is  not 
noding  on  the  purchaser  of  the  jote  if  the  purchase 
v>s  made  ^>efore  the  transfer  or  the  tenure  to  him 
took  place.  The  purchaser  having  entered  into  pos- 
session became  a  "  ryot  holding  under  a  pottah  the 
JMof  whicrh  had  not  expired  **  within  Section  2 1 ,  Act  X. 
J*  1859,  <uid,  therefore,  could  not  be  ejected  otherwise 
™*a  in  execution  of  a  decree  made  in  a  suit  against 
VBielf. 

A  yearly  tenancy  cannot  be  transferred  without  the 
*>9or's  consent,  and  the  fact  that  the  lessee  has  had 
*S)oyment  under  the  pottah  for  a  very  long  series  of 
1^  does  not  alter  the  character  of  the  interest  origi- 
■wy  created  by  the  pottah. 

Phear,  J, — Thb  plaintiff  is  purchaser  from 
I  ^  Mokha  Mezan,  of  a  jote  held  by  pottah 
^  the  defendant.  The  defendant,  after  the 
^  of  the  plaintiff's  purchase,  and  after  the 
pl^tiff  had  seceived  possession  thereunder, 
^'btained  in  the  Collector's  Court  a  decree  of 


cancel ment  of  the  pottah  against  his  (the 
plaintiff's)  vendor  for  arrears  of  rent  accrued 
due  before  the  purchase.  •Under  this  decree, 
the  plaintiff  was  evicted,  and  he  ribw  sues  in 
the  Civil  Court  to  recover  possession.  He 
has  been  successful  both  in  the  Court  of  first 
instance  and  in  the  Lower  Appellate  Court. 

On  special  appeal,  the  defendant  urges 
that  the  matter  of  suit  falls  within  the  words 
of  Clause  6,  Section  23  of  Act  X.  of  1859,  and, 
therefore,  the  Civil  Court  has  no  jurisdiction 
to  entertain  it.  We  observe,  however,  that 
the  defendant  by  his  written  statement  has 
put  in  issue  the  plaintiff's  title  in  more  than 
one  particular,  and,  as  this  issue  fairly  rises 
out  of  the  substance  of  the  plaint;  and  has 
actually  been  tried  by  the  Courts  below,  we 
think  that  he  cannot  now  say  that  the  legali- 
ty of  the  ejectment  was  alone  in  question 
between  the  parties  to  the  suit.  Consequent- 
ly, according  to  the  ruling  of  the  Full  Bench 
reported  in  7  Weekly  Reporter  186,  Civil 
Rulings,  the  suit  was  well  brought  in  the 
CU^il  Court. 

Again,  the  defendant  urges  that  the  CoU 
lector's  decree  cancelling  the  pottah,  under 
which  the  plaintiff  claims  to  hold,  is  binding 
upon  him,  because  it  was  made  against  his 
vendor.  That  would  be  so,  no  doubt,  if  it  had 
been  made  before  the  transfer  of  the  tenure 
to  him  took  place,  for  in  that  case  the  plaint- 
iff^ would  have  taken  nothing  by  his  purchase. 
But,  as  the  suit  in  the  Collector's  Court  was 
not,  in  fact,  brought  against  the  plaintiff's 
vendor  until  after  the  plaintiff  had  purchased, 
and  entered  into  possession  of  the  jote,  we 
think  that  the  principles  enunciated  by  Mr. 
Justice  Markby  in  Nobin  Kishen  Mookerjee 
versus  Shib  Pershad  Pattuck,  8  Weekly  Re- 
porter 96,  Civil  Rulings,  are  applicable  to 
this  case.  Assuming  that  the  transfer  of  the 
tenure  was  bond  fide  and  valid,  the  plaintiff 
became  thereby  ''a  ryot  holding  under  a 
''  pottah  the  term  of  which  had  not  expired  " 
(Section  21,  Act  X.  of  1859),  and,  therefore, 
could  not  be  ejected  otherwise  than  in  execu- 
tion of  decree  or  order  made  in  a  suit  against 
himself.  The  defendant's  contention  on  this 
head  cannot,  therefore,  be  upheld. 

Lastly,  the  defendant  maintains  before  us 
that  the  pottah  does  not  in  its  terms  pass  a 
transferable  interest,  and  consequently  that 
the  plaintiff  is  necessarily  a  stranger,  with- 
out title  to  the'  jote.  We  have  considered 
the  words  of  the  pottah  fully,  and  are  of 
opinion  that  the  Lower  Courts  have  placed  an 
incorrect  construction  upon  it.  We  think 
the  defendant  is  right  upon  this  point.    It 
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appears  to  us  that  the  tenancy  by  the  terms  of 
tbe  case  is  ^yearly  tenancy^  and  as  such  can- 
not be  transferred  Without  the  consent  of  the 
lessor.  'Aie  fact  that  the  lessee  has  had 
enjoyment  under  the  pottah,  for  a  very  long 
series  of  years,  does  not  alter  the  character 
of  the  interest,  which  was  originally  created 
by  the  pottah,  although,  supposing  any  ambi- 
guities to  exist  on  the  face  of  the  document 
itself  with  regard  to  that,  the  nature  of  the 
enjoyment  might  possibly  serve  to  explain 
them.  No  such  ambiguities  do  exist  in  this 
case,  and  the  long  occupation  of  the  original 
tenant  without  change  is  obviously  quite  as 
consistent  with  the  view  that  the  alleged  trans- 
ferability of  the  tenure  has  never  been  thought 
of  till  lately,  as  with  the  contrary. 

The  appeal  is  decreed,  and  the  plaintiff's 
suit  dismissed  with  costs  in  ail  Courts. 


The  lath  August  1867. 

Present : 

The  Hon'ble  G.  Loch  and  Dwarkanath 
Mitter,  fudges. 

Adverse  holdinsf  without  contract—Decree  for 
Kuboolent—Suit  for  arrears  of  rent 

Case  No.  563  of  1867  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  paused  by  the 
Judge  of  Chittagongy  dated  the  jtst  De- 
cember i866y  reversing  a  decision  passed  by 
the  Deputy  Col Uc tor  of  thai  District,  dated 
the  ioth  July  r866. 

Jan  Ali  (Plaintiff),  Appellant^ 

versus 

Goocoo  Doss  Roy  and  others  (Defendants), 

Respondents. 

Mr,  R,  E.  Twidale  and  Baboo  Nursing 
V    Chunder  Mitter  for  Appellant. 

Bahoo  Kishen  Succa  Mookerjee  for 
Respondents.  ' 

Where  a  party,  after  obtaining^  a  decree  establishing 
his  title  to  laod,  sues  for  and  gets  a  decree  for  a  kuboo- 


rears  of  rent  for  a  period  previous  to  the  Icubooleot, 
which  cannot  have  retrospective  effect. 

Mitter,  J. — ^This  was  a  suit  brought  by 
the  special  appellant  ostensibly  as  a  suit  fo- 
arrears  of  rent  at  enhanced  rates  after  serr 
vice    of     notice.     The    Lower    Appellate 
Court  has  dismissed  it  upon  the  ground  that 
the  claim  is  barred  by  Section  32,  Act  X.  of 
1859.    The    special      appellant      contends 
before   us  that  the  Lower  Appellate  Court 
has  committed  an  error  in  law  in  applying 
the  Law  of  Limitation  in  the  manner  it  has 
done.    After  hearing  the  pleaders  on  both 
sides,  we  find  that  the  special  appellant  has 
mistaken    his    remedy  ~  upon  the    admitted 
facts  of  the  case.    It  is  agreed  between  the 
parties  that  the  respondent  held  the  land  in 
suit  for  the  period  in  question  upon  a  title 
adverse  to  that  of  the  special  appellant,  and 
that,  during  this  period,  no  relationship  of 
landlord  and  tenant  existed  between  them. 
The  special  appellant  brought  a  suit  for  a 
kubooleut  against  the  respondeat,  biK  this 
suit  was  dismissed  by  the  Revenue  Court,  on 
the  ground  that,  the  special  appellant  having 
failed  to  prove  that  the  respondent  was  his '] 
tenant,  his  claim  for  a  kubooleut  could  not 
be    allowed.    The    special    appellant    then 
brought  a  suit  in  the  Civil  Court  to  establish 
his  title  to  the  land,  and  this  suit  was  de- 
creed in  his  favor  on  the  24ih  April  1865. 
He  then  brought  a  suit    for  a   kubooleut 
against    the     respondent,     and    ultimately 
succeeded  in  getting  a  decree  on  the  37th 
February    1866,    corresponding   with  Magh 
1327    M.    S.    The    period    for  which  the 
present  suit   is  brought  is  covered   by  the 
years   i224»   1225,  and   1226,   M.   S.    It  is 
a  mistake  in  the  first  place  to  call  this  soit 
a  suit  for  arrears  of  rent  at  enhanced  rates. 
The  respondent  never  paid  any  rent  to  the 
special  appellant    at  any  time  previous  to 
the  period  in  question;  nor  was  there,  as 
has  been  already  observed,  any  relationship 
of  landlord    and    tenant    existing    between 
them   until  the    date  of  the  decree  for  a 
kubooleut   above  adverted  to.    This  kuboo- 
leut, however,    cannot    have  a    retrospect- 
ive effect,   and  we    do  not    see    how    tbe 
special    appellant  can   maintain  a  suit  for 
arrears  of  rent  for  a  period  previous  thereto 
when  the  respondent  was  holding  the  land 
adversely  to  the  special   appellant  without 
any  contract,  express  or  implied,   for   the 
payment  of  rent.    Holding  this  view  of  tbe 
case,  we  think  it  unnecessary  to  try  whetiMr 
the  Lower  Appellate   Court    has    correcdy 
applied  the  Law  of  Limitation  to  the  Mt 
brought  by  the  special  appellalK.    We  dismiss 
his  appeal  wkh  costs. 
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The  12th  August  1867. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Oral  eyidence  (to  vary  written  contract). 
Case  No.  164  of  1867. 

Application /or  review  0/  judgment  passed 
by  the  Hon* hie  Justices  Kemp  and  Glover 
on  the  ^h  April  iSSj  in  special  appeal 
No.  jjr^  of  1866* 

Mnssamut  Ram  Deye  Kooer  (Appellant), 

Petitioner^ 

versus 

Baboo  Bishen  Dyal  Singh  (Respondent), 
Opposite  Party » 

Bahoo  Kalee  Kishen  Sein  for  Petitioner. 
Mr.  R.  E.  Twidale  for  Opposite  Party. 

IVol  evidence  inadmissible  to  vary  the  terms  of  a 
vntten  docnment,  except  under  special  circumstances. 

Glover,  J. — The  point  taken  in  this 
application  is  that  the  Full  Benchruling 
of  this  Court  in  the  case  of  Kasheenath 
Chauerjee  does  not  apply,  and  that  our 
Older  is  opposed  to  other  rulings  of  Divi- 
sional Benches. 

On  the  first  part  of  the  objection  we  are 
clearly  of  opinion  that  the  Full  Bench 
ruling  covers  this  case.  The  ruling  in 
Kasheenath's  case  was  that  parol  evidence 
was  not  admissible  to  vary  or  alter  the  terms 
of  a  written  contract  in  cases  where  there 
was  no  fraud  or  mistake,  and  in  which  the 
parties  intended  to  express  in  writing  what 
thek  words  imported. 

Now,  in  the  present  case,  it  is  admitted 
ihtt  the  husband  did  execute  the  deed,  and 
make  over  the  property  to  his  wife.  The 
very  nature  of  his  plaint  shows  it,  for,  if 
he  did  not  make  it  over,  how  was  he  to 

^■^— ^j— _i„^,»M»^»M        I   I  l—^— ^—    ■■■■.II  ^P.l.l  .. 

^  Stt^  Weekly  Reporter  334. 
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benefit  by  the  check  imposed  upon  himself  ? 
If  he  retained  it  in  his  own  liands,  the  evil 
that  he  said  he  wished  td  avoid  would  re- 
main with  him.  ^ 

It  is  quite  clear  also  that  there  was  neither 
fraud  nor  mistake,  and  that,  whether  the 
consideration  were  paid  or  not,  the  husband 
intended  it  to  be  understood  that  he  had 
been  so  paid. 

It  appears  to  us,  therefore,  that  this  case 
comes  exactly  within  the  Full  Bench  ruling, 
and  that  the  petitioner  was  rightly  pre- 
vented from  giving  parol  evidence  to  show 
that  no  consideration  passed,  after  distinctly 
admitting  in  a  regularly  drawn-up  deed  of 
sale  that  it  had  so  passed. 

The  adverse  rulings  quoted  in  the  Vllth 
Volume,  Weekly  Reporter,  pages  428  and 
408,  by  the  petitioner  do  not,  we  think, 
apply.  , 

In  the  first  case,  the  document  in  question 
was  a  bond,  and  it  was  held  that  oral 
evidence  could  be  taken  to  prove  that  no 
consideration  had  passed,  the  recital  in  the 
bond  notwithstanding.  But,  with  regard 
to  bonds,  the  law  has  laid  down  specifically 
that  the  mere  recital  in  them  of  payment 
of  consideration  is  not  sufficient  to  prove  the 
fact,  and  in  such  cases,  therefore,  parol  evi- 
dence of  the  payment  is  not  only  admissible 
but  essential. 

The  second  case  (page  408)  went  on  the 
apportionment  of  certain  purchase- money, 
and  it  was  held  that,  in  a  suit  for  the  pur- 
chase-money, oral  evidence  was  admissible 
to  show  how  that  money  had  been  appor- 
tioned. 

The  last  case  quoted  is  that  of  Shurab 
Singh,  appellant  (VI.  Weekly  Reporter  267), 
and  it  was  held  in  it  {^ide  marginal  note), 
''  oral  evidence  was  admissible  to  prove  that 
the  consideration  stated  in  a  deed  to  have 
been  paid  was  not  paid.'' 

On  turning  to  the  body  of  the  decision^ 
however,  we  find  that  the  marginal  not4 
does  not  represent  the  ruling,  which  was 
that  oral  evidence  was  not  admissible  to 
prove  that  only  a  small  portion  of  a  conaa- 
deration  stated  in  a  deed  to  have  been  re- 
ceived in  full  was  to  be  paid  at  the  time, 
and  that  the  rest  was  to  remain  in  abeyance 
till  a  suit  had  terminated  successfullj^  for 
the  purchaser. 

The  cases  are  altogether  different  from 
the  one  now  before  us,  and  we  see  no  rea- 
son to  alter  the  decision  originally  arrived 
at  by  us. 

The  application  must  be  rejected  with 
costs. 
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The  1 2th  August  1867. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

yudges. 

PosseBsionliiiider  a  deed  of  conveyance — Fraudu- 
lent sale-— Declaration  of  title. 

Case  No.  540  of  1867. 

Special  Appeal  from  .a  decision  passed  by 
Moulvie  Anwar  Ali  Khan^  Principal 
Sudder  Ameen  of  Tipperah,  doled  the 
24Jh  December  1866,  affirming  a  decision 
passed  by  Mr,  R,  Fenny^  Moonsiff  of 
that  District^  dated  the  16th  February 
1866. 

Mussamut  Tomminissa  (Defendant), 
Appellant, 

versus 

Mussamut  Nujeema  Banoo  (Plaintiff), 
Respondent. 

Baboo  Bama  Churn  Banerjee  for 
Appellant. 

Baboo  Sreenath  Banerjee  for  Respondent. 

Where  a  plaintiff  has  been  lon^  in  possession  under 
a  deed  of  conveyance  which  was  subject  to  an  under- 
takins^  to  reconvey  on  re-payment  within  a  period  Xoag 
elapsed,  he  is  entitled  to  establish  his  ri^ht  to  possession 
against  a  hostile  purchaser,  whose  claims  are  based  on 
a  fraudulent  sale. 

Phear,  J. — ^The  plaintiff  in  this  case 
sues  for  declaration  of  title  to  land  in  his 
possession,  the  right  to  which  is  menaced 
by  the  purchaser  at  a  sale  in  execution  of  a 
decree  for  debt,  obtained  by  one  member  of 
ins  vendor's  family  against  another. 

Both  the  Lower  Courts  find  that  the 
plaintiff  has  been  long  in  possession  under  a 
genuine  deed  of  conveyance  from  the  ori- 
ginal owner  of  the  property,  and  also  that 

the   decree   and  the   sale  thereunder  were 

« 

brought  about  coUusively  for  the  purpose  of 
recovering  the  land  and  premises  to  the 
family. 


The  objections  in  special  appeal  in  no^ 
degree  impeach  the  correctness  of  tbes 
findings,  except  so  far  as  to  say  that  the  plaint* 
iff's  conveyance  effected  a  mortgage,  and  ool  I 
an  out-and-out  sale.  However,  we  are  I 
satisfied  that  the  transfer  to  the  plaintiff  was 
absolute,  subject  only  to  an  undertaking  to 
re-convey  on  repayment  within  a  period 
which  has  long  elapsed.  It  may  be  that  the 
plaintiff's  vendor  or  his  representative  is  en- 
titled to  redeem,  but  the  plaintiff  is  also 
certainly  entitled  to  establish  his  right  to 
possession  against  a  hostile  intruder  whose 
claims  are  based  on  a  fraudulent  sale.  The 
judgment  of  the  Appellate  Court  seems 
to  us  quite  correct  on  the  facts  set  oat  in  it, 
and  we,  therefore,  dismiss  this  appeal  with 
costs. 


The  13th  August  1867. 
Present: 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 
Appellate  Coart 
Case  No.  783  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Sylhet,  dated  the  2tst  Jamh 
nary  i86y,  affirming  a  decision  passed 
by  the  Moonsiff  of  that  District,  dated 
the  joth  December  186 j. 

Radha  Gobind  Kur  and  others  (Defendants), 

Appellants, 
versus 
Ram  Kishore  Dutt   and   others  (Plaintiffs), 

Respondents. 

Baboo  Debendro  Narain  Base  for 
Appellants. 

Baboo  Rajendronath  Bose  for  Respondents. 

An  Appellate  Court  is  bound  to  ^ve  reasons  for  de- 
cidinsf  a  specific  point  (in  this  case  liniitatioo)  railed 
before  it  in  appeal,  even  if  it  confirm  generally  the 
order  of  the  Court  below. 

Glover,  J. — ^The  point  taken  in  this  spe- 
cial appeal  is  that  the  Judge  has  passed  no 
orders  on  the  question  of  limitation,  a  ques- 
tion which  was  taken  before  Rim  on  appeal. 
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No  doubt,  thw  ie  so.  The  Judge  has  decid- 
ed the  case  entirely  on  the  merits,  without 
making  the  least  mention  of  the  prelimi- 
nary objection  urged  in  the  appellant's  peti- 
tion. 

It  is  contended,  indeed,  by  the  special 
respondent,  that,  ^s  the  MoonsifiE  did  decide 
the  point,  and  as  the  Judge  confirmed  the  first 
Court's  .order,  he  has  virtually  tried  and 
disposed  of  the  issue  of  limitation  himself. 

This,  however,  is  carrying  the  doctrine  of 
'"endorsement"  too  far,  and  a  Court  of  appeal 
is  bound  to  give  reasons  for  deciding  a  specific 
point  raised  before  it,  even  if  it  confirm 
generally  the  order  of  the  Court  below. 

But,  in  this  case,  we  are  by  no  means  cl^ar 
that  even  the  Moonsiff  decided  the  issue. 
Thit  Ameen's  report,  on  which  he  appears  to 
base  his  opinion,  was  rejected  as  having  been 
made  under  improper  influence,  and,  if  that 
report  were  eliminated  from  the  record, 
there  would  seem  to  be  no  evidence  of  the 
plaintiff's  possession. 

But,  however  this  may  be,  and  it  is  a  point 
which  it  is  the  Judge's  province  to  notice, 
if  he  deem  it  necessary  to  do  so,  we  think 
that  the  Judge's  own  decision  is  deficient 
in  clearness,  and  that  he  must  distinctly  find 
whether  or  no  the  issue  of  limitation  pleaded 
by  the  defendants  is  proved.  The  plaintiff 
may  have  the  best  title  to  the  land  as  apper- 
taining to  his  estate,  but,  as  he  comes  into 
Court  for  confirmation  of  such  title,  he 
mast,  as  has  been  frequently  ruled  by  this 
Conit,  prove  that  he  is  in  possession  of  the 
disputed  land,  or  fail  in  his  suit. 

Costs  will  follow  the  result  of  the  remand. 


The  13th  August  1867. 

Present  : 

The  Hon'ble  W.  S.  Seton-Karr  and 
Dwarkanath  Mitter,  Judges, 

Parol  evidence — Possession  of  land— Conse- 
onentiBl  relief—- Declaratory  decree  under 
Section  15,  Act  VI 11.,  X859. 

Case  No.  427  of  1866. 

Regular  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  Gya,  dated  i he 
2gth  September  1866, 

Thakoor  Deen  Tewaree  (one  of  the 
Defendants),  Appellant^ 

versus 

Mowab  Syud  Ali  Hossein  Khan  and  another 
(Plailitiffs),  Respondents, 

Vol  VIII. 


Messrs,  R.  E,  Twidale  and  C  Gregory 
and  Baboo  OnookooU  Chunder  Mookerjee 
for  Appellant.  • 

Baboos  Mohesh   Chunder  Chowdhry  and 
Kalee  Kishen  Sein  for  Respondents. 

Suit  laid  at  Rupees  25,000. 

Mere  oral  testimony  is  insufficient  to  prove  possession 
of  land  without  any  of  the  documentary  evidence  (leases, 
agreements,  collection-papers,  &c.)  which  is  the  in- 
variable concomitant  of  actual  possession  in  this  country. 

Parties  not  proving  possession  and  not  entitled  to 
consequential  relief  may  yet,  under  Section  15,  Code  of 
Civil  Procedure,  obtain  a  decree  declaring  them  right- 
ful owners. 

Mitter^  J. — This  was  a  suit  instituted 
by  the  plaintiffs,  'now  respondents,  before 
us  for  the  confirmation  of  their  posses- 
sion in  certain  specified  portions  of  Talook 
Rambaud,  in  Pergunnah  Cholla,  and  Tuppa 
Rampore,  in  Pergunnah  Belonuch,  by  setting 
aside  a  miscellaneous  order  of  the  Civil 
Court  dated  3rd  February  1866  ;  as  also 
a  mooktearnamah  and  a  bill  of  sale  dated 
nth  July  1 861  and  23rd  July  1861  re- 
sp*ectively.  The  Principal  Sudder  Ameen 
of  Zillah  Gya,  who  tried  the  case  in  the 
first  instance,  has,  for  reasons  set  forth  in 
his  judgment,  dated  29th  September  1866, 
given  a  decree  to  the  respondents,  and  the 
defendant  Thakoor  Deen  Tewaree,  who  was 
the  principal  defendant  in  the  cause,  has  in 
consequence  preferred  this  appeal  to  us. 

The  pleaders  for  the  appellant  have  raised 
the  two  following  points  for  our  decision  : — 

ist, — That  the  plaintiffs,  respondents, 
have  utterly  failed  to  prove  their  alleged 
possession,  and  their  suit,  being  for  con- 
firmation of  possession,  ought,  therefore,  tp 
be  dismissed. 

2nd, — That  the  appellant  has  satisfac- 
torily proved  his  plea  of  purchase  and  the 
genuineness  of  the  mooktearnamah  and  bill  of 
sale  relied  upon  by  him  in  support  thereof. 

With  reference  to  the  first  point,  we  ob- 
serve that,  whilst  we  so  far  agree  with  the 
appellant  that  the  respondents  have  failed  to 
prove  their  allegation  of  possession,  we  can- 
not, upon  that  ground,  dismiss  the  whole  suit. 
We  are  unable  to  accept  the  finding  of  the 
Court  below  that  the  respondents  have 
succeeded  in  showing  that  they  were  in 
possession  of  the  property  in  suit  at*  any 
time  previous  to  the  institution  of  this 
action.  We  have  carefully  gone  through 
the  evidence  produced  by  them  to  establish 
this  point,  and  are  clearly  of  opinion  that 
this  evidence  is  wholly  insufficient  to  give 
any  satisfaction  to  our  minds.  We  cannot 
believe    that,   if    the   respondents    were    in 
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possession  at  any  time  since  the  death  of 
their  ancestor  Kodnitoonissa  Begum,  they 
could  haveijpossibly  failed  to  produce  docu- 
mentary evidence  to  prove  this  possession 
when  the  appellant  has  been  distinctly  chal- 
lenging them  to  do  so.  The  property  in 
suit  is  considerable  and  large  ;  upon  the 
respondent's  own  showing,  it  extends  over 
200  villages.  If  they  were  really  in  posses- 
sion of  these  villages  for  the  period  of  two 
years  that  has  elapsed  from  the  date  of 
Kodrutoonissa's  death  to  that  of  the  present 
suit,  their  means  of  proving  such  possession 
must  have  been  abundant.  Not  a  single 
pottah,  kubooleut,  jumma-wasil-bakee,  or 
other  collection.-paper  has  been  produced  ; 
and,  if  the  allegation  of  the  respondents  had 
any  foundation  in  truth,  masses  of  such 
evidence,  which  is  the  invariable  concomit- 
ant of  actual  possession  in  this  country, 
would  have  been  forthcoming.  But,  be  this 
as  it  may,  the  fact  of  their  having  failed  to 
produce  a  single  ryot,  tahsildar,  or  patwa- 
ree,  or  even  a  neighbour,  to  prove  this  ijn- 
portant  point  in  their  case,  is  a  difficulty 
which,  we  think,  it  is  nearly  impossible  for 
them  to  get  over.  They  have  produced  a 
number  of  witnesses,  it  is  true  ;  but,  even 
if  the  testimony  of  these  witnesses  were  not 
open  to  other  objections  of  a  grave  charac- 
ter, we  do  not  think  that  it  can  supply  the 
defects  pointed  out  above.  With  regard  to 
this  testimony  itself,  we  are  wholly  unable 
to  endorse  the  opinion  recorded  about  it  by 
the  Principal  Sudder  Ameen.  We  do  not 
mean  to  say  that  there  is  any  presumption 
of  perjury  against  oral  evidence  in  this 
country,  but  we  are  not  prepared  to  admit 
that  there  is  way  very  strong  presumption 
of  truth  in  its  favor.  When  oral  evidence 
standing  by  itself  tends  to  lead  to  a  conclu- 
sion which  is  not  consistent  with  the  admit- 
ted facts  and  circumstances  of  the  case,  it 
would  be  dangerous  to  rely  upon  such  evi- 
dence, unless  there  is  some  tangible  gua- 
rantee that  the  witnesses  are  speaking  the 
truth.  Our  difficulty  in  this  case  is  that  the 
Court  below,  which  had  the  best  means  of 
judging  on  this  point,  has  come  to  a  different 
conclusion  ;  but  this  difficulty  is  consider- 
ably removed  when  we  find  that  nothing  has 
been  said  about  the  respondent's  witnesses 
beyond  a  general  statement  towards  the 
conclusion  of  the  judgment  now  under  con- 
sideration. On  turning  to  this  evidence, 
however,  we  find  that  there  is  not  only  no- 
thing in  it  to  satisfy  us  that  it  comes  from 
a  reliable  source,  but  that  the  entire  result 
of  it  does  not  go  beyond  a  general  statement 


that  the  respondents  have  been  in  possession 
since  the  death  of  Kodnitoonissa  Begom. 
We  cannot  accept  such  evidence  as  seuling 
a  disputed  question  of  fact.  We  require  d>c 
materials  from  which  the  witnesses  came 
to  the  conclusion  that  the  respondents  were 
in  possession,  in  other  words,  the  varioog 
acts  of  ownership  exercised  by  the  respond- 
ents with  which  the  witnesses  were  person- 
ally acquainted.  On  these  all-important 
particulars,  we  have  not  got  the  slightest 
information ;  and,  whether  this  paacity 
of  information  has  proceeded  from  the 
negligence  or  inefficiency  of  those  who  were 
entrusted  with  the  examination  of  the 
witnesses  in  the  Court  below,  we  cannot 
upon  that  ground  accept  their  evidence  as 
it  stands,  as  being  in  any  manner  satisfac- 
tory. We  are  equally  clear  in  our  opinion 
that  the  ends  of  justice  do  not  require  that 
a  fresh  opportunity  should  be  given  to  the 
respondents  to  re-examine  these  witnesses, 
or  to  supply  their  shortcomings  in  any 
other  mode.  Our  finding,  therefore,  is  that 
the  respondents  have  utterly  failed  to 
prove  their  alleged  possession,  and  that, 
therefore,  they  are  not  entitled  to  a  decree 
for  confirmation  of  possession.  But  because 
we  are  unable  to  give  them  the  **  conse- 
quential relief"  they  have  prayed  for,  we 
do  not  see  any  substantial  reason  why  ve 
should  not  make  a  binding  declaration  of 
right  between  them  and  the  appellant  in  this 
very  case.  It  has  been  contended  that  we 
have  no  power  to  make  such  a  declaration 
in  the  present  suit,  but  we  cannot  accept 
this  contention  as  correct.  Section  15  of 
the  Procedure  Code,  which  is  set  out  in  cx- 
c.  KT      •.  u  11  u      ^e'^so  in  the  margin,  ex- 

"  No  suit  shall  be      ^,^„«i„      «.;„«,«      .,«     e«i/«k 
open  to  objection  on      P^essly      gives      US     SUCh 

the  pround  that  a    power.     The  case  before 

merely    declaratory      ^g     falls     within    the    eX* 

^^htth^cSjrand  press  wording  of  the  se. 
\t  shall  be  lawful  lot  cond  part  of  this  Section, 
the  Civil  Courts  to  The  plaintiffs,  respond- 
c^^V„'s"1;?^riJS;  enu,  had  asked  for  a 
without  granting  confirmation  of  their  pos- 
consequential  re-  session  in  the  property 
*'^^-  under    •  litigation.      This 

relief  we  have  seen  we  are  not  in  a  posi- 
tion to  give  to  them,  but  the  law  gives  as 
full  power  to  make  a  binding  declaration  ot 
title  between  the  parties  to  the  suit,  and  wc 
fail  to  perceive  any  reason  why  we  shonkl 
not  exercise  this  power  in  this  case  if  we 
think  that  justice  requires  it.  The  words 
''ivUhout  granting  consequential  relief" 
clearly  indicate  that  the  Civil  Cooits 
can  grant  the  one  sort  of  relief,  though  they 
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might  not  be  able  to  grant  the  other.     The 
law  leaves  it  in  the  discretion  of  the  Court, 
It  is  true,  but  we  are  clearly  of  opinion  that 
this  is  one  of  the  fittest  cases  in  which  such 
discretion  ought  to  be  exercised.     It  is  ad- 
mitted that  the  respondents  are  the  heirs- 
at-Iaw   to  the  deceased  Kodrutoonissa  Be- 
gum.   If  the  deeds  propounded  by  the  appel- 
lant are  not  good  and  valid  deeds,  as  con- 
tended  for  by  the   respondents,   the   latter 
are    the    undoubted    owners    of    the    pro- 
perty   in    suit.      An   issue    regarding    the 
genuineness  and  validity  of  these  deeds  has 
been  already  joined  and  decided  between  the* 
parties  in  the  Court  below ;  and  no  satisfac- 
tory reasons  have  been  shown  to  us  to  justify 
oar  interference  with  the  exercise  of  a  dis- 
cretion which  the  law  has  clearly  vested  in 
that  Court.     It  is  true  that  the  respondents 
have  failed   to   prove  one   of  the   material 
averments    in    their    plaint;    but    this    can 
hardly  be  taken  to  be  an  all-sufficient  reason 
for  depriving  ihem  of  the  entire  relief  they 
have  obtained  from  the  Court  below,  because 
we  find  that  they  are  not  entitled  to  a  part 
of  it.     From  what  we  have  seen  regarding 
the  conduct  of  both  the  parties  to  this  litiga- 
tion, we  are  clearly  of  opinion  that  an  order 
of  dismissal  would  lead  to  no  other  conse- 
quence than  that  of  allowing  them  an  addi- 
tional opportunity  to  mend  their  hands  by 
producing  further   evidence   of  a  character 
precisely  similar  to  that  which  we  regret  to 
«ay  they  have  so  unscrupulously  resorted  to 
on  the  present  occasion.     ********* 

We,  therefore,  hold  that  the  decree  of  the 
Court  below  ought  to  be  reversed  so  far  as  it 
declares  that  the  respondents  are  entitled  to 
he  maintained  in  the  possession  of  the  pro- 
perty in  suit,  and  we  confirm  it  to  the  extent 
of  declaring  that  the  respondents  are  the 
nghtfnl  owners  of  that  property.  The  costs 
of  the  Lower  Court  will  be  borne  by  the  parr 
^  themselves,  but  the  costs  of  this  appeal 
ttott  be  paid  by  the  appellant  to  the  respond- 
cois  with  interest  at  i  z  per  cent,  per  an- 
nonu 


The  13th  August  1867. 

Present : 

The  Hon'ble  \V.  S.  Seton-»arr  and 
A.  G.  Macpherson,  Judgts. 

Possession — Evidence— Regulation  X.  of  1822. 

Case  No.  303  of  1866. 

Regular  Appeal  from  a  decision  passed  by 
the  Judge  0/ Mymensingh,  dated  the  nth 
June  1866, 

The  Government  (Defendant),  Appellant y 

versus 

Rajah  Raj  Kishen  Singh  Surmona  Bahadoof 
(Plaintiff),  Respondent. 

The  Advocate-General  and  Bahoo  Kishen 
Kishore  Ghose  for  Appellant. 

Mr.  R,   V.  Doyne  and  Bahoos  Unnoda  Per^ 

shad  BanerjeCf  Onookool  Chunder  Mooker- 

jecy  Sreenath  DosSy  Hem  Chunder  Banerjee^ 

Bhugobutty    Churn    Ghose,   and    Shoshee 

Bhoosun  Sein  for  Respondent. 

Suit  laid  at  Rupees  99,000. 

At  the  time  of  the  Permanent  Settlement  the  northern 
boundary  of  the  Perg^nnah  Shoosung  (situated  in  My- 
mensinRn  at  the  foot  of  the  Garrow  hills)  was  not 
defined  by  Government.  From  before  that  time,  and 
certainly  for  more  than  sixty  years,  the  zemindars  of 
the  per^unnah  have  always,  but  in  an  irregular  and 
uncertam  manner,  exercised  certain  riehts  in  the 
Garrow  hills  and  over  the  inhabitants  who  are  half 
savages — such  as  hunting  elephants,  cutting  wood» 
levying  cesses  on  the  inhabitants  when  possible  (includ- 
ing in  some  parts  of  the  hills  a  tribute  of  one  rupee  per 
hut),  and  exacting  occasional  services  from  them.  Go- 
vernment held  a  survey  and  declared  the  northern  bound- 
ary of  Per^unnah  Shoosunjif  to  be  a  line  running  along 
the  base  of  the  Garrow  hills.  The  zemindar  having 
thereupon  sued  to  set  aside  the  survey,  and  for  a  declara- 
tion that  the  northern  boundary  lay  many  miles  further 
north,  and  for  a  declaration  that  the  intermediate 
hill-country  belonged  to  him  as  forming  part  of  Pergun- 
nah  Shoosung : 

Held,  per  Macpherson,  J .,  that  the  adls  of  possession 
proved  by  the  zemindar  were  not  sufficient  to  entitle 
nim  to  a  decree,  being  a(5ls  of  mere  easement  independ- 
ent of  possession ;  but 

He  LD  per  Seton-Karr,  J.— C(?»/rfl  (affirming  the  judg- 
ment of  the  Lower  Court). 

Macphersony  J. — The  plainliflF  sues  to  set 
aside  a  survey-award,  and  to  obtain  a  de- 
claration of  his  right  to  certain  hills,  villages, 
and  hamlets,  "as  part  and  parcel  of  Per- 
gunnah  Shoosung,"  in  the  Zillah  of  Mymen- 
singh.  The  property  in  dispute  is  a  large 
tract  of  country  containing  more  than  450 
square  miles,  situated  on  the  southern  bound- 
ary of  Mymensingh.  It  is  a  hill-country, 
covered  with  the  densest  jungle,  and  is 
inhabited  only  by  a  wild  half-savage  race 
known  as  the  Garrows. 
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The  plaint  states  that  the  cultivated 
villages,  "along  with  iht  hills  and  waste 
"  lands  to  ^le  north  thtreof  in  Pergunnah 
"  Shoosung,  are  held  and  owned  hy  the 
''plaintiff  as  his  ancestral  raj,  the  same 
"  having  been  obtained  in  .the  time  of  the 
"Mussulman  Government  on  an  agurbooree 
^^peshkus  jumma,  with  the  powers  of  a 
"Moonsiff  over  the  Garrows/'  and  that 
the  lands  in  question  were,  at  the  time  of  the 
decennial  settlement,  permanently  settled  with 
the  plaintiff's  ancestors.  It  goes  on  to  say 
that,  recently,  the  Collector  of  Mymensingh 
had  proceeded  to  determine  the  northern 
boundary  of  Pergunnah  Shoosung,  when, 
although  the  plaintiff  proved  '*  that  the  hills 
''lying  to  the  north  of  the  villages  of 
"Abulgarai  and  Shemshemgarai  form  the 
"northern  boundary  of  the  pergunnah,"  the 
Collector  declared  that  the  boundary  lay 
much  further  to  the  south,  and  excluded 
from  the  pergunnah  the  tract  lying  to  the 
north  of  the  Rajail  hills.  The  boundaries 
and  details  of  the  district  claimed  are  given 
in  the  schedule  to  the  plaint.  The  boun*d- 
aries  are:  on  the  west  the  river  Nitai,  on 
the  south  the  demarcation-line  laid  down 
in  the  survey-map,  on  the  east  the  river 
Moheskhola,  on  the  north-east  the  river  Billi 
and  the  Billi  Dhoba  and  Chora,  and  on  the 
«north  the  hills  situate  on  the  northern  limits 
of  the  villages  of  Abulgarai  and  Shemshem- 
garai. Abulgarai  and  eighteen  other  villages 
are  mentioned  by  name,  together  with  other 
villages  and  hamlets,  the  names  of  which  are 
not  given ;  "and  below  the  hills"  Kochogarai 
(and  three  others  which  are  named)  and 
several  other  villages  and  hamlets  are  also 
claimed. 

The  question  is  whether  the  Government 
are  right  in  saying  that  Pergunnah  Shoosung 
extends  northward  only  to  the  foot  of  the 
Garrow  hills — ^the  plaintiff  contending  that 
they  are  wrong,  and  that  it  runs  into  the 
Garrow  hills,  as  far  as  the  hills  to  the  north 
of  the  villages  of  Abulgarai  and  Shemshem- 
garai and  the  Billi  river. 

The  plaint  and  the  written  statement  of 
the  plaintiff  state  that  the  property  has  been 
"held  and  owned"  by  the  plaintiff  and  his 
ancestors  for  generations.  And,  in  the  sixth 
parai^  of  the  written  statement,  it  is  said 
that  it  appears  from  the  report  of  Collector 
Wroughton  in  1 788  that  the  plaintiff's  great- 
grandfather collected  rents  from  the  Garrows. 
This  IS  the  only  direct  allegation  which  I 
find  of  any  specific  ad  indicative  of  posses- 
sion. 


The  Government  of  Bengal,  acting  under 
the  provisions  of  Section  8  of  Regulation  X., 
1822,  had,  prior  to  the  institution  of  this 
suit,  that  is  to  say,  on  the  i8th  November 
1862,  directed  the  separation  of  the  disputed 
tract  from  the  estate  of  the  plaintiff,  vhich 
was  (in  the  words  of  the  Regulation)  the 
estate  of  a  neighbouring  zemindar  to  which 
this  hill-tract  was  claimed  to  be  attached. 

Regulation  X.,  1822,  was  passed  in  order 
to  enable  the  Government  to  declare  that 
certain  portions  of  the  Garrow  hills  were  not 
subject  to  the  general  Regulations  applicable 
to  the  rest  of  Bengal.  It  is  important  to 
consider  and  bear  in  mind  the  recitals  and 
provisions  contained  in  this  Regulation,  not 
only  as  affording  an  explanation  of  what  has 
taken  place  as  to  this  matter  between  the 
plaintiff  and  the  defendant,  but  also  as  show- 
ing the  state  of  things  existing  among  the 
Garrow  tribes;  for  the  description  given 
in  Regulation  X.  is  as  applicable  now  to 
the  Garrows  of  the  tract  which  is  the  subject 
of  this  suit,  as  it  was  in  1822  to  the  Garrows 
inhabiting  the  hills  on  the  frontier  of  Rung- 
pore. 

Section     i     recites    that     "  there     exist, 
"  in  the   different  parts    of    the    territories 
"  subordinate  to  Fort  William,  races  of  people 
"entirely  distinct  from  the  ordinary  popula- 
"tion,  and  to  whose  circumstances,  there- 
'*  fore,    the    system    of   Government  estab- 
"  lished     by     the    general    Regulations    is 
"  wholly     inapplicable."      It     then     recites 
that  savage   tribes  exist  on   the   north-east 
frontier  of  Rungpore,  "of  which    the    race 
denominated    Garrows  and    occupying    the 
hills   called   after  them  are  the  principal." 
Then   it   alludes   to   the  animosity  existing 
between  the  Garrows  and  the  people  of  the 
low  "country,  and  continues :   "  The  zemin- 
"  dars  of  the  frontier  have,  there  is  reason 
"  to  believe,  usually  been  the  aggressors,  by 
"  encroaching  on   the  independent  territory 
"of  the   Garrows  and   similar   rude  tribes, 
"until,   despairing    of  other    resource,    the 
"  latter    are    driven    to    seize  occasions  of 
"  private    revenge    and    retaliation.    These 
"encroachments  having  been  of  long  stand- 
"ing,  several  zemindars  were,  at  the  time 
"of  the  perpetual  settlement,  on  the  receipt 
"  of  incomes  derived  from  cesses  of  various 
"  kinds  levied  from  the  tribes,  and  hence  a 
"portion   of  the  tract  of  country  occupied 
"  by  them  has  been  considered  to  lie  within 
"tlie  operation  of  the  general  Regulations 
"  as  forming  part  of  the  zemindaries.    This, 
"however,  instead  of  conducing  to  raciaim 
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"the  tribes  to  civilized  habits,  has  rather 
"had  a  contrary  effect,  the  system  being 
"totally  inapplicable  to  their  savage  and 
"secluded  condition,  and  being  calculated 
"to  leave  them  at  the  mercy  of  the  zerain- 
"dars,  rather  than  to  offer  any  substantial 
"means  of  redress.  The  condition  of  the 
"  Garrow  mountaineers,  and  of  the  other  rude 
"tribes  on  that  frontier,  has  for  some  time 
"past  attracted  much  of  the  attention  of 
"the  Governor-General  in  Council,  and  the 
"circumstances  which  have  conduced  to 
^'  check  the  progress  of  civilization  amongst 
''them  have  been  fully  investigated  and 
"ascertained.  With  a  view,  therefore,  to 
"  promote  the  desirable  object  of  reclaiming 
"these  races  to  the  habits  of  civilized  life, 
'Mt  seems  necessary  that  a  special  plan  for 
''the  administration  of  justice,  of  a  kind 
"adapted  to  their  peculiar  customs  and 
"prejudices,  should  be  arranged  and  con- 
''certed  with  the  headmen,  and  that  mea- 
"  sores  should,  at  the  same  time,  be  taken 
for  freeing  them  from  any  dependence  on 
the  zemindars  of  the  British  Provinces, 
compensation  being,  of  course,  made  to 
"the  latter  for  any  just  pecuniary  claims 
*'ibey  may  have  over  them.  Preparatory 
"  to  the  execution  of  Measures  adopted  to 
"  this  end,  it  has  been  deemed  indispensible 
"to  suspend  the  operation  of  the  existing 
"rules  for  the  administration  of  civil  and 
"criminal  justice,  and  generally  of  the  Re- 
"gulations  of  Government  within  the  tract 
"of  country  comprised  in  or  bordering  on 
''the  hills  and  jungles  occupied  by  these 
"tribes, -and  to  appoint  a  commissioner  with 
"full  power  to  conclude  arrangements  with 
"the  chiefs,  and  to  conduct  the  entire  ad- 
"  ministration  of  the^  tract  in  question,  sub- 
"ject  only  to  such  orders  and  instructions 
"  as  he  may  receive,  from  time  to  time,  from 
**  the  Governor-General  in  Council." 

Section  2  is  as  follows:  ''The  tract  of 
"country  now  comprised  in  the  thannah 
"jurisdictions  of  Gowalpara,  Dhoobree, 
"and  Kurreebarree,  in  the  district  of 
"Rongpore,  is  hereby  declared  separated 
"  from  the  said  district,  and  the  operation  of 
'the  rules  for  the  administration  of  the 
"police  and  of  civil  and  criminal  justice,  as 
''well  as  those  for  the  collection  of  the 
"land-revenue,  customs,  abkaree,  and 
"stamp-revenues,  together  with  all  other 
"rules  contained  in  the  Regulations  printed 
"and  published  in  the  manner  prescribed 
"  by  RqjTulaiion  XLL,  1793,  ^^^  suspended, 
^A  ^hal(  fease  to  have  effect  therein 
from  the  date  of  the  promulgation  of  this 
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"Regulation,  except   in  so  far  as  may  be 
"  hereinafter  provided." 

The  only  other  part  of  the  ^gulation  to 
which  I  need  refer  specially  is  Section  8, 
which  runs  thus :  "  In  the  conduct  of  the 
"revenue-duties  of  the  tract  of  country 
"  placed  under  the  Commissioner,  as  well 
"  as  those  relating  to  the  customs,  abkaree, 
"stamps,  and  other  miscellaneous  items  as 
"to  the  land-revenue,  the  Commissioner 
"  shall  observe  the  rules  and  principles  of 
"the  general  Regulations  with  such  limita- 
"tions  and  restrictions  ad  to  the  authority 
"to  be  exercised  by  himself  as  may  be  pro- 
"  vided  in  the  instructions  he  may  receive 
"  from  lime  to  time  from  the  Governor- 
"  General  in  Council ;  provided,  however y 
'\that  it  shall  be  competent  to  the  Governor^ 
"  General  in  Council  to  direct  the  separc^-- 
^^  tion,  temporarily  or  permanently,  of  any 
''tract  of  country  occupied  by  Garrow 
"  mountaineers  or  other  rude  tribes  from 
'''the  estates  of  any  neighbouring  zemindars 
''Jo  which  the  same  may  now  claim  to  be 
"attached,  also  to  discontinue  the  collection 
"  by  zemindars  or  others  of  any  ceases,  tri- 
"  butes,  or  exactions,  on  whatsoever  pretence 
"  the  same  may  be  levied  from  such  people, 
'  and  to  make  arrangements  either  for  the 
"  remission  of  the  same,  or  for  their  collec- 
"tion  direct  by  the  officers  of  Government 
"making  such  compensation  to  zemindars 
"or  others  justly  entitled  thereto  for  the 
"  relinquishment  as  may  to  him  seem  most 
"  equitable  and  proper. 

"  Second, — No  suit  shall  be  entert$iined 
"  by  any  Civil  Court  having  jurisdiction,  or 
"that  may  hereafter  have  jurisdiction, 
"  within  the  tract  of  country,  subject  to  the 
"  authority  of  the  Commissioner,  on  account 
"of  any  act  of  the  above  description  done 
"under  the  authority  of  the  Governor- 
"  General  in  Council." 

Under  the  provisions  contained  in  the 
first  Clause  of  Section  8,  the  Government, 
adopting  the  boundary-line  laid  down  by  the 
survey-authorities,  directed  the  separation 
of  the  tract  which  is  the  subject  of  this  suit 
from  all  connection  with  the  plaintiff's 
zemindaree,  and  directed  that  compensation 
should  be  given  to  the  plaintiff  for  ai^  loss 
which  he  might  sustain  in  consequence.  The 
Rajah,  being  dissatisfied  with  this  proceeding, 
instituted  the  present  suit,  in  answer  to 
which  the  Government  simply  pleaded  that, 
under  the  second  Clause  of  Section  8,  the 
suit  was  not  cognizable  by  the  Civil  Court. 
This  plea  was  considered  to  be  good  by  the 
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Deputy  Commissioner  of  Goalpara,  by  whom 
the  case  was  in  the  first  instance  tried,  and 
by  whom  the  suit  •was  accordingly  dis- 
missed.       • 

On  appeal  to  this  Court,  however,  the 
order  of  the  Deputy  Commissioner  was  re- 
versed, the  Court  (Kemp  and  Seton-Karr, 
JJ.)  being  of  opinion  that  Regulation  X., 
1822,  did  not  authorize  the  Government  to 
act  as  it  had  done,  because  the  Regulation 
referred  only  to  the  three  thannah  jurisdic- 
tions in  Rungpore  specially  mentioned  in 
Section  t.  The  Court  did  not  thereupon 
give  judgment  for  the  plaintiff,  but  remand- 
ed the  suit  for  trial  on  the  merits,  and  trans- 
ferred it  from  the  Court  of  the  Deputy 
Commissioner  of  Goalpara  to  that  of  the 
Judge  of  Mymensingh — on  the  ground  ap- 
parently of  a  personal  objection  taken  by 
the  plaintiff  to  the  Deputy  Commissioner, 
by  whom  the  case  would,  in  ordinary  course, 
be  tried  if  remanded  to  Goalpara. 

After  the  case  was  remanded,  the  Govern- 
ment put  in  a  written  statement,  alleging  that 
the  lands  sued  for  do  not  appertain  to  Per- 
gunnah  Shoosung,  and  that  they  appertain 
to  the  "tract  of  land  known  as  the  Gar- 
row  hills,  which  are  beyond  the  revenue- 
jurisdiction  of  Mymensingh  or  of  Goal- 
"  para." 

The  case  for  the  Government  thus  is,  that 
the  lands  do  not  belong  to  the  plaintiff's 
pergunnah,  and  that  they  are  neither  in 
Mymensingh  nor  in  Goalpara,  but  are  a 
separate  distinct  tract  lying  intermediate 
between  those  two  districts. 

Many  documents  of  one  kind  or  other 
have  been  put  in  evidence,  and  eighteen  or 
twenty  witnesses  have  been  examined.  The 
Judge  decided  in  favor  of  the  plaintiff,  de- 
claring that  the  line  drawn  by  the  survey- 
authorities  is  not  the  northern  boundary  of 
Pergunnah  Shoosung  in  Mymensingh,  and 
declaring  that  the  plaintiff  has  proved  his 
right  and  title  to  the  lands  claimed  by  him. 

The  opinion  of  the  Judge  as  to  the  gene- 
ral state  of  the  facts,  as  proved,  appears  from 
the  following  passages  in  his  judgment : 
"The  witnesses  for  the  plaintiff  consist  of 
"the  Rajah's  amlah  who  collects  for  him 
"  in  t*he  hills,  of  the  traders  who  trade  with 
"  the  Garrows,  and  have  their  head-quarters 
"at  Ryak,  of  villagers  from  various  places 
"in  the  hills,  and  of  villagers  from  the 
"northern  boundary  claimed.  They  give 
"  fair  testimony,  and  declare  that  the  land 
"  claimed  is  part  of  the  Pergunnah  Shoosung, 


•*the  properly  of  the  Rajah;  that  he  exer- 
"cises  rights  of  forestry  in  all  of  it;  that 
"  the  inhabitants  cut  grass  and  bamboos  for 
"him,  and  render  him  a  sort  of  tribute  on 
"  birds  and  honey,  &c.  They  all  testify  to 
"  a  general  levy  of  a  tax  of  one  rupee  per 
'' chang  or  house;  they  state  that  all  the 
"tribe  assist  in  the  elephant-catching;  that 
"the  Rajah  alone  catches  elephants,  and  will 
"  let  no  one  else  catch  them ;  that  these  rights 
"have  always  been  exercised  by  plaintiff*8 
"ancestors  through  all  the  witnesses'  lives, 
"  and  that  their  fathers  told  them  the  same 
"  was  the  case  in  their  time.  They  declare 
**  that  the  ajoor  wood  grows  only  in  the 
"  higher  hills,  and  that  it  is  cut  for  the  Rajah, 
"and  for  him  alone;  and  that  he  takes  and 
"  leases  rights  to  coal  and  limestone. 

"The  evidence  for  the  defence  is  that 
"of  an  Inspector  pf  Police,  formerly  ameen 
"in  the  survey,  who  went  with  Mr.  Baker 
"in  his  expedition  to  Rudamn;  the  head- 
"men  told  him  that  the  distant  villages 
"  were  in  no  one's  possession,  and  paid  tax  to 
"no  one;  he  was  also  with  the  Commis- 
"  sioner  of  Goalpara  in  an  expedition  some 
"  eleven  years  ago. 

"  I  consider  this  evidence  is  very  strongly 
"  in  favor  of  the  Rajati,  and  generally  shows 
"possession  and  receipt  of  rent  and  cesses, 
"  and  gifts  or  tributes,  clearly  for  a  long  way 
"  into  the  hills ;  probably  the  inhabitants 
^*  of  the  more  distant  villages  pay  nothing 
'^  and  acknowledge  no  one,  neither  Govcrn- 
"  ment  nor  the  Rajah.  They  are  mere  sav- 
"ages;  when  annoyed,  they  disappear  in  the 
"  forest ;  if  harmed,  they  retaliate  by  murder- 
"ing  innocent  people  in  the  lower  country. 
"There  is  nothing  to  rebut  this  testimony; 
"  and,  had  the  hills  been  given  clearly  to  the 
"Rajah  at  the  decennial  settlement,  and 
"  their  boundaVies  been  fixed  and  named,  I 
"doubt  if  he  could  have  shown  any  other 
"  possession  in  such  forests. 

"  From  the  above  evidence,  and  from  ihe 
"arguments  of  the  pleaders,  I  deduce  that 
"  the  Rajah's  ancestors  obtained  a  permanent 
"settlement  of  Pergunnah   Shoosung  from 
"  being  in  possession  of  it;  that  the  settlement 
"was    completed    without    specification    of 
"  arrears  or  boundaries ;  that  the  Government 
"  of  that  day  took  no  pains  to  define  the  bonnd- 
"ary,  and  that  the  position  of  the   Rajah 
"was  similar  to  the  kind  of  possession  de- 
"scribed  in  the  preamble  of  Regulation  X. 
"of  1822." 

Against  this  decision  the  defendant^   ifae 
Government,  has  appealed.    The  groimdsfif 
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appeal  chiefly  relied  on  are  that  the  plaint- 
iff failed  to  prove  that  the  lands  in  suit  are 
part  of  the  zemindaree  settled  with  his  an- 
cestor at  the  time  of  the  decennial  settle- 
ment; that  the  evidence  shows  no  such 
possession  on  the  part  of  the  plaintiff  and 
those  through  whom  he  claims  as  will  sup- 
port such  a  suit  as  this ;  that  some  of  the 
documents  put  in  are  not  proved ;  and  that 
much  of  the  documentary  evidence  relied  on 
is  not  evidence  at  all  as  against  the  defend- 
ant. 

As  regards  the  objection  that  the  report 
of  Collector  Wroughton  of  the  I2lh  February 
1788,  and  other  similar  documents  of  which 
there  are  several,  cannot  be  read  against  the 
defendant;  I  think  that,  as  they  were  admit- 
ted without  opposition  on  the  part  of  the 
defendant  in  the  Court  below,  it  is  too 
late  now  to  say  (if  at  any  time  it  could 
have  been  properly  said)  that  they  are  inad- 
missible. I  think  that  all  these  documents 
(including  the  decisions  of  the  Goalpara 
and  Cossyah  Commissioners  as  to  the  south- 
ern boundaiy  of  their  districts)  must,  for 
the  purposes  of  this  appeal,  be  considered 
to  be  in  evidence  for  what  they  may  be 
worth.  At  the  same  time,  I  am  of  opinion 
that  nothing  which  is  contained  in  any  of 
them  is  conclusive  on  the  defendant.  So 
far  as  the  Goalpara  and  Cossyah  Commis- 
sioners, not  content  with  defining  the  bound- 
aries of  their  respective  districts,  proceeded 
to  declare  what  was  the  northern  boundary 
of  Shoosung,  their  declarations  are  clearly 
made  without  jurisdiction  and  in  excess  of 
their  authority,  and,  being  so,  they  cannot 
bind  the  defendant. 

As  regards  the  documents  which  were  not 
proved  also,  no  objection  was  taken  at  the 
trial  below ;  and  I  think  that  they  must 
now  be  deemed  to  be  in  evidence,  quantum 
valtani. 

The  general  conclusions  at  which  I  arrive 
upon  the  facts  are  not  very  unlike  those  at 
which  the  Judge  appears  to  arrive  in  the 
passages  of  his  judgment  which  I  have 
quoted — except  that  I  do  not  find  that  there 
is  any  proof  of  receipt  of  rent  or  of  possession 
in  the  ordinary  sense  of  these  terms — and 
except  that  I  do  not  deduce  that  this  part 
of  country  was  settled  with  the  Rajah's  an- 
cestors, as  being  a  portion  of  Shoosung,  at 
the  time  of  the  permanent  settlement. 

1  have  no  doubt  that  the  position  of  affairs 
has  always  been,  until  recently,  much  the 
same  as  is  described  in  the  preamble  of  Re- 
gulation X.,  i832,  viz,,  that  through  encroach- 


ment and  aggression  the  zemindars  of  the 
adjoining  Pergunnah  ^of  Shoosung  have 
(when  they  could)  levied  cesser  of  various 
kinds  from  the  mountaineers,  by  reason  of 
which  a  portion  of  the  tract  of  country  occu- 
pied by  them  may  have  come  to  be  considered 
to  be  within  the  operation  of  the  general 
Regulations,  as  forming  part  of  the  zemindary. 
But,  although  they  may  have  come  to  be 
so  considered,  it  does  not  follow  that  in  law 
they  came  to  form  part  of  the  zemindary. 
Regulation  X.,  it  is  to  be  observed,  does  not 
say  that  the  hill-tracts  with  which  it  dealt 
did,  in  fact,  form  part  of  the  adjoining 
zemindaries.  It  puts  the  position  of  the 
zemindars  no  higher  than  this  that,  by  rea- 
son of  the  exactions  levied  in  the  neighbour- 
ing hill-tracts,  those  tracts  ''are  claimed  to 
be  attached"  to  the  zemindaries.  And  there 
is  nothing  in  the  Regulation  which  admits 
the  legality  of  the  exactions  in  question : 
the  words  used  in  Section  8  are  "  also  to 
"  discontinue  the  collections  by  zemindars 
*'^or  others  of  any  cesses,  tributes,  or  exac- 
*'  tions,  on  whatsoever  pretence  the  same 
*'  may  be  levied  from  such  people."  It  is 
indisputable  that  the  tract  of  land  now  sued 
for  has  (like  the  tracts  dealt  with  by  Regu- 
lation X.)  long  been  claimed ''  to  be  attached" 
to  Shoosung ;  but  the  plaintiff  wholly  fails  to 
prove  that  it  ever,  in  fact,  formed  part  of  that 
zemindary. 

That  it  was  not  originally  settled  at  the 
time  of  the  decennial  settlement  as  part  of 
Shoosung,  I  have  no  doubt.  It  is  admitted 
that,  at  that  settlement,  the  northern  boundary 
of  the  zemindary  was  not  expressly  named 
or  fixed.  If  the  foot  of  these  Garrow  hills 
was  then  considered  to  be  the  boundary,  we 
have  at  once  a  sufficient  reason  why  no  de- 
tailed line  was  laid  down,  inasmuch  as  the 
country  at  the  foot  of  the  hills  was  then 
impenetrable  jungle,  which  had  never  been 
surveyed  by  any  one.  But  if,  on  the  other 
hand,  the  Nitai  river  and  the  rivers  Billi 
and  Moheskhola  were  considered  to  be  the 
western,  north-eastern,  and  eastern  bounda- 
ries, it  is  very  remarkable  that  they  were 
not  named,  being,  as  they  are,  large  rivers^ 
whose  existence  must  have  been  known  as 
well  then  as  now.  It  appears  to  me  that 
it  is  highly  improbable  that  these  rivers  Would 
not  have  been  named  if  it  had  been  intended 
that  they  should  be  the  limits  of  the  per- 
gunnah. 

I  agree  substantially  with  Mr.  CoUecto: 
Campbell  in  what  he  says  in  his  report  of  the 
15th  April  1859.  I  think  it  is  proved  that 
the  plaintiff  anid  his  ancestors  have  for  many 
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generations  (and  for  more  than  60  years) 
levied  certain  cesses^nd  imposts,  whenever 
they  could, f  from  the  inhabitants  of  these 
hills;  and  that  the  plaintiff  and  his  ancestors 
have  exercised  the  right  of  hunting  ele- 
phants and  of  cutting  the  ajoor  tree,  and 
have  received  or  exacted  certain  occasional 
services  from  the  hillmen.  But  in  this  I  find 
no  evidence  of  the  relation  of  landlord  and 
tenant,  or  of  proprietary  right  in  the  soil,  such 
as  entitles  the  plaintiff  to  the  decree  which 
he  has  obtained  in  the  Court  below.  There 
has  been  no  regular  levy  even  of  the  tax  of 
a  rapee  per  chang,  which  has  been  spoken  of, 
or  of  any  other  impost.  All  payments  made 
and  services  rendered  have  been  of  the  most 
casual  description  :  while,  as  regards  a  large 
portion  of  the  country  sued  for,  no  right 
whatever  can  possibly  have  been  exercised, 
the  country  being,  in  fact,  impenetrable,  ex- 
cept to  the  very  sparse  population  of  hill- 
men  who  inhabit  it. 

I  agree  with  the  Judge  below  in  the  opi- 
nion that  the  so-called  firmans  are  qui^e 
insufficient  to  show  either  possession  or  title 
to  the  hill-lands  as  forming  part  of  Shoosung, 
and  the  dowl  bundobusi  papers  show  them 
as  little.  I  agree  with  him  also  as  regards 
Collector  Wrough ton's  report. 

Collector  Scott  from  his  letter  in  1820 
does  appear  to  have  considered  that  the 
Shoosung  Rajah  made  certain  collections  in 
the  Garrow  hills.  The  fifth  para,  of  his 
letter  is  the  only  one  that  is  material  : 
The  residence  of  the  present  Rajah  is  at 
Doorgapore,  on  the  northern  bank  of  the 
**  Shomessury  river,  at  the  bottom  of  the 
''  Garrow  mountains  ;  and  that  particular  part 
**  of  the  country  is  inhabited  by  a  fine  hardy 
"  race  of  independent  people  (the  Garrows), 
'*  who  differmaterially  in  manner,  customs,  and 
"  language  from  the  cowardly  Bengalees.  The 
"  introduction  of  a  new  system  of  canoongoe 
"  or  puiwarec  among  them,  I  should  think 
"  liable  to  many  objections,  as  from  the  en- 
"quiry,  which  I  made  on  the  spot  in  the 
"  month  of  January  last,  I  am  inclined  to 
**  think  they  pay  no  fixed  rent  either  in 
"  money  or  in  kind  to  their  landlord."  Even 
Mr.  Scott,  however,  it  is  to  be  remarked, 
found  that  the  hillmen  paid  no  fixed  rent 
either  in  money  or  in  kind. 

Mr.  Kemp,  in  his  report  of  1854,  ex- 
presses the  distinct  opinion  that  the  Rajah's 
forests  (which  may  be  taken,  in  a  general 
way,  to  represent  the  lands  now  in  dispute) 
are  within  his  permanently  settled  estate. 
But  Mr.   Kemp  relied  mach  on  Collector 
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Wroughton's  report;  and  altogether  I  do 
not  agree  in  the  conclusions  arrived  at  by 
him. 

In  1858  an  Assistant  Commissioner  of  the 
Cossyah  and  Jynteah  hills,  in  a  suit  where 
the  present  plaintiff  was  defendant  and  the 
Cossyah  Rajah  was  plaintiff,  decided  that 
the  claim  then  made  by  the  latter  was  an* 
tenable,  and  declared  that  the  Billi  river  was 
the  northern  boundary  of  the  Shoosnng 
estates.  Of  this  decision,  all  that  need  be 
said  is  that,  so  far  as  it  decided  that  the 
Shoosung  estate  extended  up  to  the  Billi 
river,  it  was  wholly  without  jurisdiction.  It 
is  perhaps  worthy  of  remark,  as  illustrating 
the  inapplicability  of  the  ordinary  procedure 
of  the  regular  Courts  to  suits  for  the  posses- 
sion of  these  mountain-districts  that,  in  the 
proceedings  before  the  Assistant  Commis- 
sioner of  the  Cossyah  hills,  it  would  seem 
that  the  plaintiff's  cause  of  action  or  com- 
plaint was  that  the  defendant  had  encroached 
to  the  extent  of  one  day' s  journey  from  east 
to  west,  and  four  days'  journey  from  north 
to  south.  When  such  general  terms  as  these 
have  to  be  used,  it  is  clear  that  tribunals 
other  than  the  ordinary  ones  are  required  to 
settle  the  merits  of  the  various  claims  set 
up.  The  Assistant  Commissioner's  decision, 
like  the  decision  of  the  Goalpara  Court,  is 
conclusive  only  so  far  as  it  decides  that  the 
lands  in  question  do  not  belong  to  the  dis- 
trict lying  within  the  jurisdiction  of  the 
Court  which  passed  the  decision.  There  is 
no  doubt,  however,  as  to  the  fact  that  the  opi- 
nion of  the  Goalpara  and  Cossyah  authorities 
was  entirely  in  favor  of  the  present  plaintiff's 
claim,  and  so  strong  was  this  opinion  that 
certain  sums  which  had  been  collected  in  a 
portion  of  the  district  now  in  dispute  were 
paid  over  to  the  plaintiff  on  the  ground  of 
his  being  entitled  to  them. 

The  plaintiff  has  put  in  certain  leases 
given  by  him  to  Gibson  and  Tayler, 
authorizing  them  to  work  coal,  &c.,  in  the 
hills.  But  these  leases  are  no  evidence  of 
anything,  save  that  the  plaintiff  attempted 
to  exercise  rights  of  property  in  the  hills 
There  is  no  evidence  which  satisfies  me 
that  the  attempt  ever  came  to  be  more  than 
a  mere  attempt,  save  possibly  In  some 
degree  in  the  case  of  Gibson. 

Among  the  documents  filed  as  evidence 
are  some  thirteen  papers  all  bearing  date 
in  1 197  B.  S.,  which  purport  to  be  Jtuhoo* 
leuts  given  to  the  then  Rajah  of  Shoosung 
by  different  persons  who  had  been  appointed 
by  him  to  be  bhooyia  or  headmen  of  mehals 
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in  the  bill-country.  |They  are  all  substan- 
tially similar  in  their  terms,  and  the  follow- 
ing is  a  specimen :  *'  I  have  given  a  kuboo- 
"  leut  for  the  collections  of  the  Garrow  busUes 
*Mying  within  my  division;  and  I  will 
"give  to  your  sircar  i\  puns  of  cotton,  100 
"bamboos,  8  puns  of  cane,  i  parrot,  and 
"i  rupee  salamee.  Besides  that,  I  will 
"give  you  i  rupee  on  each  marriage  or 
"death  whenever  it  takes  place  in  the  family 
"(of  the  Rajah  of  Shoosung)/' 

These  documents,  if  genuine  (and,  alchough 
filed  with  the  record,  there  is  no  evidence 
of  any  sort  to  show  what  they  are  or  whence 
they  came,  and  their  authenticity  is  most 
doabtful),  go  to  prove  that  in  1197  various 
headmen  undertook  to  make  certain  pay- 
ments to  the  Shoosung  Rajah.  But  they  do 
not  show  any  actual  exercise  of  any  right  of 
possession  or  of  property  on  the  part  of  the 
Rajah  in  the  Garrow  mehals.  Although 
reference  is  made  in  them  to  collections  to 
be  made  from  the  various  bustees,  nothing 
is  said  in  them  as  to  the  levy  of  one  rupee 
perchang,  which  is  now  so  much  relied  upon, 
and  which,  indeed,  is  spoken  to  by  some  of 
the  witnesses  as  a  direct  rent  or  tax  paid 
by  the  occupants  of  the  several  changs  to 
the  Rajah.  If  these  kubooleuts  are  genuine, 
the  question  may  well  be  asked  why  none  of 
a  more  recent  date  are  forthcoming.  It  is 
odd  that  a  number  of  such  papers  dated  so 
far  back  as  11 97  should  be  in  existence,  and 
that  there  should  be  none  of  a  more  modern 
date. 

According  to  the  oral  •testimony    given 
by  the  witnesses  who  are  examined  for  the 
plaintiff,  the  plaintiff  is,  no  doubt,  in  posses- 
sion of  the  Garrow  villages,  *'  by  receiving 
from  each  villager  one  rupee  for  each  hold- 
ing of  the  resident  Garrow  tenants  ; "  and, 
in  addition  to  this,  the  Garrows  are  said  to 
biing  from  the  hills,  when  ordered  by  the 
ShoMung  Rajah,  coals,  lime  stone,  and  ajoor 
wood,  and  to  catch  elephants  for  his  benefit. 
And  villages  are  named  which  the  witnesses 
say  they  know  render  these  various  payments 
and  services.     But   the   statements    of   the 
witnesses  are  for  the  most  part  mere  general 
declarations  which  I  by  no  means  credit  to 
their  fall  extent.     And  there  is  nothing  to 
show  any  detailed  or  regular  collection  by 
the  plaintiff,  or  the  existence  of  any  accounts 
kept  by  him,  or  of  any  leases  granted  by 
him  to  Garrows.     True,  certain  mdividuals 
speak  of  having  themselves  paid  consider- 
able sums  anPiially  for  being  allowed  to 
ceside   at    Byak.    But    these,   are    chiefly 
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traders,  not  residing  wholly  in  the  Garrow 
country,  but. who  merely  went  there  for 
certain  months  of  the  year  for  t^e  purposes 
of  trade.  That  payments  should  be  made 
by  them  goes  but  a  small  way  towards 
proving  that  the  inhabitants  of  the  country 
generally  paid  rents.  It  is  evident  from  the 
statement  of  the  witnesses  that  (save  as  to 
the  traders  who  retufhed  annually  to  the 
low  country)  there  is  no  regular  payment, 
and  not  necessarily  any  payment  at  all,  made 
by  the  hillmen.  There  is  no  sign  of  the 
Rajah  having  ever  enforced  any  payment 
or  right  of  any  kind.  While  in  the  hills, 
the  Garrows  come  and  go  as  they  please,  ^ 
occupying  any  spot  they  choose,  without 
reference  to  the  plaintiff  or  any  agent  of  his. 
That  they  render  him  certain  services  and 
make  occasional  payments  of  money  may  be 
nevertheless  true ;  as  also  it  is  probable  that 
those  payments  and  services  are  exacted 
from  them  whenever  they  venture  out  of 
their  mountains  down  into  the  low  country 
of.Shoosung. 

There  remains  the  question  whether  the 
facts  which  I  consider  io- be  proved,  the 
levying  of  certain  cesses  (such  as  the  one 
rupee  per  chang)  when  possible,  the  cutting 
the  ajoor  tree,  the  hunting  elephants,  and 
the  exacting  petty  services  when  oppor- 
tunity offers — whether  these  amount  to  such 
a  possession  as  in  law  suffices  to  support 
this  suit,  which  is  in  the  nature  of  an  action 
of  ejectment,  so  far  at  least  as  the  evidence 
necessary  to  support  a  judgment  for  the 
plaintiff  is  concerned. 

Mr.  Doyne  has  relied  upon  the  language 
used  by  the  Chief  Justice  in  the  case  of 
Watson  &  Co.  versus  i\iQ  Government  (III. 
Weekly  Reporter  8).  In  the  course  of  his 
judgment  in  that  case,  after  quoting  certain 
passages  from  Domat's  Civil  Law,  the 
learned  Chief  Justice  says:  "The  exercise 
'•  of  such  acts  of  ownership  over  jungle-lands, 
"  as  would  ordinarily  be  exercised  over  pro- 
"perty  of  that  nature,  would  be  evidence 
"of  possession.  For  instance,  if  it  were 
"proved  that  the  ghatwals  were  in  the 
"habit  of  cutting  or  preserving  the  wpod, 
"  gathering  wax  or  wild  honey,  collecting 
"stick  lac,  &c.,  this  might  be  evidence  of 
"  acts  of  ownership  or  possession ;  and  those 
"who  have  to  deal  with  the  facts  of  the 
"  case  must  determine  whether  the  acts  were 
"referable  to  the  right  of  property  or  pos- 
"  session,  or  acts  of  mere  right  or  easement 
"  independent  of  possession  J* 
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In  the  rule  thus  enunciated,  I  entirely 
acquiesce.  But,  haTing  to  deal  with  the 
facts  of  the  present  case,  it  seems  to  me 
that  the  acts  which  are  relied  on  as  evidence 
of  possession  are  not  (to  use  the  words  of 
the  Chief  Justice)  "referable  to  the  right 
of  property  or  possession,"  but  are  "acts  of 
mere  right  or  easement  independent  of 
possession." 

I  cannot  look  upon  them  as  more  than 
mere  easements  independent  of  possession, 
when  I  find  them  exercised  over  so  com- 
paratively small  a  portion  of  the  whole 
surface  claimed,  when  I  find  them  exercised 
so  irregularly,  so  occasionally,  and  with  such 
uncertain  result.  I  do  not.consider  them  as 
any  proof  that  the  relation  of  landlord  and 
tenant,  in  any  sense  of  the  term,  exists  or 
ever  existed  between  the  plaintiff  and  the 
inhabitants  of  the  disputed  tracts. 

It  was  argued  by  Mr.  Doyne  that  the 
onus  did  not  lie  upon  the  plaintiff  to  prove 
his  case;  and  that,  even  if  the  plaintiff  had 
proved  nothing,  he  was  entitled  to  a  decree 
by  reason  of  the  form  which  the  proceed- 
ings had  taken.  He  argued  that,  inasmuch 
as  the  defendant  had,  in  the  first  instance, 
put  in  no  defence  on  the  merits,  but  had 
merely  pleaded  that,  under  Regulation  X., 
1822,  the  Civil  Courts  had  no  jurisdiction, 
the  High  Court,  when  holding  the  plea  to 
be  bad,  should  at  once  have  given  judg- 
ment for  the  plaintiff.  He  also  contended 
that  the  Lower  Court  had  no  right,  when 
the  case  was  remanded,  to  allow  the  defend- 
ant to  file  a  fresh  written  statement,  and  to 
raise  fresh  grounds  of  defence. 

As  regards  the  High  Court's  order  of 
remand,  it  is  not  now  open  to  question  any 
more  than  is  that  portion  of  the  Court's  judg- 
ment which  declared  that  the  Regulation  X. 
of  1822  did  not  deprive  the  Civil  Courts  of 
jurisdiction  in  the  matter.  If  the  one  part 
of  the  judgment  could  be  re-opened  now, 
so  might  the  other. 

As  to  the  filing  of  a  fresh  written  state- 
ment after  the  remand,  it  may  have  been 
an  irregularity.  But  the  case  was  not 
decided  on  its  merits  when  first  tried,  the 
Government  having  relied  on  the  one  defence 
arising  out  of  Regulation  X.,  1822:  the 
filing  of  the  new  written  statement  by  the 
defendant  was  not  objected  to  by  the  plaint- 
iff; and,  after  it  had  been  filed,  the  case 
was  fully  gone  into  and  tried  without 
objection  upon  the  new  issues  raised. 
Under  these  circumstances,  if  there  was  any 
irregularity,  it  has  been  cured. 


The  plaintiff  having  come  into  Courti 
praying  for  a  declaration  of  his  title  to 
these  lands  as.  forming  part  of  the  per- 
manently-settled Pergunnah  of  Shoosnng, 
the  onus  certainly  lay  upon  him  to  prove 
that  title.  And,  failing  to  prove  it,  he 
could  not  be  entitled  to  a  decree  in  his 
favor.  The  Government,  though  they  have 
never  admitted  the  plaintiff's  claim  to 
the  extent  to  which  *ic  is  asserted  in  this 
suit,  never  at  any  time  denied,  and,  as  I 
understand  Mr.  Advocate-General,  do  not 
deny,  that  the  plaintiff  has  certain  rights  or 
easements  in  or  over  portions  of  the  dis- 
puted district ;  and,  for  any  loss  which  might 
be  sustained  in  respect  of  those  rights,  the 
defendant  was  ready  and  offered  to  make 
compensation  when  acting  under  Regulation 
X.  of  1822.  I  fail,  therefore,  to  see  that 
there  is  anything  inconsistent  in  the  con- 
duct of  the  Government  in  requiring  the 
plaintiff  to  prove  his  title  as  laid  in  his 
plaint.  . 

Moreover,  looking  at  all  the  circumstances 
of  the  case,  I  fail  to  see  anything  which  is 
(as  argued  by  Mr.  Doyne)  either  oppressive 
or  unreasonable  on  the  part  of  the  Govern- 
ment, in  the  attempt  which  is  now  being 
made  to  reclaim  these  hill-tracts.  The 
plaintiff,  as  it  appears  to  me,  is  not 
entitled  to  a  declaration  that  these  tracts 
are  part  of  Shoosung,  or  that  he  has  any 
proprietary  right  as  zemindar,  or  otherwise, 
in  them.  And  the  real  question  which  the 
plaintiff  was  entitled  to  raise  as  against  the 
defendant  was  (as  is  said  by.  the  Govern- 
ment of  Bengal  in  its  letter  of  the  i8th 
November  1862,  which  was  read  to  us  by 
Mr.  Doyne),  not  one  of  disputed  boundary, 
but  a  question  as  to  the  nature  and  extent 
of  the  rights  exercised  by  the  zemindar  of 
Shoosung  within  the  limits  of  the  Garrov 
country'. 

What  the  precise  nature  and  extent  of 
those  rights  are,  I  need  not  at  present  in- 
quire. It  is  sufficient  that  I  decide  thai  the 
plaintiff  has  not  shown  himself  to  be  the 
proprietor  or  zemindar  of  these  hill-lands, 
either  by  reason  of  their  having  originally 
formed  part  of  his  permanently-setded  Per- 
gunnah of  Shoosung  (which  is  the  only  title 
alleged  in  the  plaint),  or  by  reason  of  his 
having  enjoyed  uninterrupted  possession  of 
them  for  many  years. 

In  my  opinion,  the  decree  of  the  Lower 
Court  ought  to  be  reversed,^  and  the  pUiat- 
iff's  suit  ought  to  be  dismissed  with  all  costs 
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(subsequent  to  the   remand-order)  both    in 
this  Court  and  in  the  Court  below. 

Seion-Karr,  J, — This  case  has  been  very 
fnlly  argued  by  the  Advocate-General  for 
Government,  the  appellant,  and  by  Mr. 
Doyne  for  the  Rajah  of  Shoosung,  the 
plainti£F,  who  was  successful  in  the  Court 
below.  It  Is  unnecessary  for  me  to  set  out 
ai  Imgih  the  facts  of  the  case,  the  nature  of 
the  claim,  or  the  history  of  the  various  en- 
quiries which  have  been  made  into  the 
rights  of  the  Rajah  over  the  territory  inha- 
bited by  the  Garrows,  because  the  same 
have  been  fully  set  forth  by  my  brother 
Macpherson. 

I  regret  that  I  am  compelled  to  differ 
from  him  as  to  the  result  of  the  evidence, 
and  as  to  the  points  which  it  proves  in  the 
Rajah's  favor.  I  am  of  opinion  that  the 
judgment  of  the  Lower  Court  should  be 
sabstantially  upheld,  and  that  Government 
is  not  entitled  to  have  that  decision  set  aside 
in  its  favor. 

In  the  first  place,  I  must  begin  by  observ- 
ing that  we  ought  not  to  look  for  the  same 
strict  amount  of  proof  of  possession,  and  of 
exercise  of  rights  in  the  case  of  this  wide 
and  unknown  territory  covered,  as  it  al- 
ways has  been,  with  dense  and  unhealthy 
jungle,  as  we  should  do  if  we  were  trying  a 
claim  to  landed  properties  in  the  heart  of  a 
populous  and  long-settled  district,  or  a  claim 
for  a  house  and  garden,  with  metes  and 
bounds,  at  Alipore. 

The  zemindaree  of  the  Rajah  of  Shoosung 
was,  it  is  admitted,  settled  with  him  at  a 
peshkush  jumma,  that  is,  he  paid  tribute 
for  his  lands,  and  the  very  mention  of  this 
titt)Qte  is  suggestive  of  feudal  rights  and  of 
extensive  possessions.  I  do  not  mean  to  lay 
great  stress  on  the  fact,  but,  at  any  rate,  it 
is  quite  certain  that  the  n0rthem  boundary 
of  the  Shoosung  estate  had  never  been  at 
all  defined,  though  various  Collectors  appear 
to  have  reported  on  the  matter,  until  Mr. 
C.  H.  Campbell  settled  the  case  in  1859  by 
drawing  the  line,  which  it  is  the  object  of  the 
present  suit  to  set  aside. 

It  will  simply  be  necessary  for  me  con- 
cisely to  review  the  evidence  which  the 
Rajah  has  adduced  in  support  of  his  claim, 
and  which  leads  me  to  conclusions  opposed 
to  those  of  Mr.  Justice  Macpherson. 

I  attach  no  weight  to  the  firmans  for  the 
reasons  given  by  Uie  Judge,  except  in  so  far 
••  one  d  theiA  mentions  the  supply  of  ajoor 


wood ;  this  wood,  it  is  shown  from  other 
evidence,  is  found  mainly  in  the  higher  hills 
and  within  the  tract  How  clauned  by  the 
Rajah.  But  I  attach  a  considerable  amount 
of  importance  to  the  reports  of  the  different 
Collectors  who  have  reviewed,  at  various 
times,  the  claims  of  the  Rajah.  These  re- 
ports can  most  properly  be  received,  as 
evidence,  for  what  they  are  worth.  They 
are  the  deliberately  expressed  opinions  of 
the  chief  revenue«officials  of  a  large  and 
important  district.  We  may  assume  them 
to  be  based  on  all  the  information  which 
could  be  commanded  by  servants  of  Govern- 
ment placed  in  that  responsible  situation, 
and,  with  the  exception  of  Mr.  C.  H. 
Campbell,  all  these  gentlemen  report  more 
or  less  in  favor  of  the  Rajah's  claims. 

Mr.  Wroughton,  in  1788,  stated  that  the 
great-grandfather  of  the  plaintiff  traded  with 
the  hillmen,  and  paid  the  Government  de- 
mand out  of,  or  partly  out  of,  this  source. 
His  report,  however,  is  based  on  information 
gleaned  from  others. 

But  Mr.  Scott,  on  the  26th  May  1820, 
seemed  disposed  to  admit  the  claim  of  the 
Rajah  to  hold  his  lands,  not  as  an  ordinary 
zemindar,  but  on  peshkush  or  tribute.  The 
Collector  expresses  an  opinion  that  the 
Garrows  paid  no  *'  fixed  rent "  in  money 
or  in  kind|lo  the  landlord  (/*.  (^.,  |the  Rajah). 
The  gist  of  his  letter  refers  to  the  appoint- 
ment of  a  canoongoe  who,  the  Collector 
thought,  should  be  stationed  in  the  low 
country,  and  not  in  the  hills.  But  there  is 
no  expression  of  opinion  adverse  to  the 
Rajah's  collections  of  some  kind  in  the  hills  ; 
and  I  infer  from  the  letter  that  the  Collector 
wanted  a  canoongoe  only  for  the  tract  in 
which  regular  collections  of  "-fixed  rents" 
were  known,  i,  e,,  for  the  low  country. 

Mr.  Kemp  (now  Mr.  Justice  Kemp),  whei^ 
Collector  on  the  39th  of  August  1854,  was 
of  opinion  that  the  Rajah  had  long  enjoyed 
the  right  of  catching  elephants  in  the  hill^ 
and  forests.  It  is  clear  from  this  report  that 
the  settlement  of  Shoosung  was  made  in  a 
very  summary  manner,  and  ''  without  speci- 
fication of  limits  or  villages  or  rukbah"  (area). 
Mr.  Kemp  also  relied  on  the  proceediijgs  of 
the  Political  Assistant  and  of  the  Commis- 
sioner, which  will  be  mentioned  below,  as 
showing  that,  at  all  events,  one  of  the  vil- 
lages claimed  by  the  Rajah  in  the  hills  be- 
longed to  Pergunnah  Shoosung^  This  pro- 
ceeding of  the  Political  Assistant  in  the 
Cossyah  Hills  is  dated  the   i8th  of   July 
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1839,  and  it  shows  that,  in  a  dispute  between 
the  Cossyah  and  the  Shoosang  Rajahs,  the 
boundary  of  the  foftner  Rajah  was  defined 
with  accuracy,  and  was  admitted  by  the 
Cossyah  Rajah  as  correct.  It  is  urged  that 
the  Political  Assistant  had  no  authority  to 
define  the  boundary  of  the  Shoosung  terri- 
tory, though  he  might  define  the  Cossyah 
boundary.  This  may  be,  but  his  proceed- 
ings show  clearly  that  at  that  time  the  Shoo- 
sung Rajah  was  collecting  or  exercising 
some  show  of  authority,  so  far  in  the  interior 
of  the  Garrow  hills  that  he  actually  reached 
the  pari  over  which  the  Cossyah  Rajah  had 
a  claim.  The  view  taken  by  the  Political 
Assistant  was  upheld  by  the  Commissioner 
on  the  17th  March  1841,  and  it  is  evidence 
that,  after  as  full  an  enquiry  as  was  possible, 
in  which  the  Collector  of  Mymensingh  took 
part,  certain  mouzahs,  being  likhon  and 
others,  were  released  from  the  Government 
claim,  and  were  left  in  possession  of  the 
plaintiff. 

The  Collector  of  Mymensingh  in  1837 
(September  37th)  was  of  the  same  opinioit; 
and  he  held  it  proved  from  depositions  of 
witnesses  and  other  papers  that  the  Rajah 
had  been  in  possession  of  what  he  then 
claimed  for  lour  genera/ions.  The  Collect- 
or, moreover,  explains  that  mouzahs  in  the 
hills  bore  difiEerent  names,  because  they  took 
the  name  of  the  headman  for  the  time 
being. 

The  same  remarks  apply  to  the  proceed- 
ings of  the  authorities  of  Goalpara. 

Mr.  Campbell's  review  and  settlement  of  the 
boundary  in  1859  is,  no  doubt,  very  elaborate 
and  exhaustive.  But  even  he  does  not 
appear  to  deny  that  the  Rajah  had  exercised, 
at  some  time,  certain  privileges  in  the  hills ; 
and  his  decision  as  to  the  correct  boundary 
seems  based  on  a  consideration  that  the  hills 
and  forests  cannot  be  a  part  of  the  estate 
settled  with  the  Rajah  at  the  permanent 
settlement.  The  Board  of  Revenue,  without 
giving  any  reasons,  simply  affirmed  the  view 
taken  by  Mr.  Campbell. 

There  is  also  evidence  to  show  that  the 
Rajah  gave  leases  of  quarries  of  lime  and 
coals  in  this  tract  to  Europeans,  Messrs. 
Gibson  and  W.  Tayler,  though  there  is  little 
to  show  that  the  same  quarries  were  success- 
fully  worked.  Bat  it  is  quite  certain  that 
the  Rajah  dealt  with  these  matters  as  one 
who  could  give  a  title,  and  that  European 
gentlemen  were  found  to  accept  gfants  and 
leases  from  him  on  his  own  terms,  and  that 
a  case  was  instituted  about  these  quarries 
in  which  Mr.  Gibson  was  concerned. 


The  oral  evidence  is  that  of  some  20  wit- 
nesses, who  depose  consistently  and  fully  to 
various  acts  of  trade  and  collection  and  ele- 
phant-catching on  the  part  of  the  Rajah,  and 
to  tribute  paid  by  the  Garrows  in  the  shape 
of  parrots,  mynahs  (birds),  wax,  honey,  bam- 
boos, &c.,  and  one  rupee  per  change  or  house. 
These  acts  have  been  performed,  and  this 
sort  of  tribute  paid,  according  to  all  the  wit- 
nesses' statements,  for  as  long  as  they  can 
remember. 

I  agree  with  the  estimate  of  this  evidence 
formed  by  the  Judge,  and  I  see  no  reason 
to  discredit  it,  as  that  of  either  tutored, 
incompetent,  or  ignorant  witnesses.  The 
witnesses  are  obviously  in  :i  position  to  speak 
with  certainty  on  the  subject.  Several  of 
them  trade  in  the  hiils,  and  have  resided  there 
for  such  portions  of  the  years  as  residence 
in  such  places  is  possible,  or  have  paid  rents 
to  the  Rajah  as  their  fathers  did  before  them, 
or  have  assisted  in  catching  elephants.  I 
think  that  it  is  impossible  to  require,  at  the 
hands  of  the  Rajah,  detailed  accounts  of 
regular  collections  of  such  dues  made  under 
considerable  impediments,  and  probably  at 
intervals,  and  in  a  country  of  that  wooded 
and  impervious  character  which  the  whole 
body  of  evidence,  as  well  as  historical  notoriet}*, 
shows  it  to  be.  I  agree,  however,  with  my 
brother  Macpherson,  in  thinking  it  remark- 
able that  kubooleuts,  some  1 2  or  1 3  in  number* 
should  be  forthcoming  for  the  collection  of 
rents  in  the  hills  from  the  Garrows  in  the  years 
1 196  and  1 197,  and  for  no  subsequent 
years.  But  this  fact  will  not.  in  my  mind, 
discredit  the  Rajah's  other  evidence. 

In  fact,  the  whole  of  the  evidence,  docu- 
mentary and  oral,  proves  sufficiently  to  my 
thinking  that  the  Rajah  of  Shoosung  for 
generations,  and  possibly  from  time  im- 
memorial, has  exercised  in  the  tract  of 
country  from  which  he  is  now  cut  oflF  by 
the  line  drawn  by  Government  in  1859,  a 
right  partly  feudal,  and  subject  to  fioctoa- 
tions  and  impediments ;  and  that  evidence, 
looking  to  the  nature  of  the  suit,  is  both 
credible  and  is  sufficient  to  establish  bis 
claim. 

The  Government  has  not  seriously 
attempted  to  displace  or  rebut  this  evidence, 
or  to  adduce  anything  but  some  oral 
evidence  which  is  insignificant,  to  the  effect 
that  the  Rajah  had  no  rights  in  the  tract 
in  question,  and  the  Government  does  nol 
assert  that  any  third  person  is  entitled 
to  rights  which  the  Rajah  is  unjustly 
claiming.    In   reality,   the   proceedings  of 
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the  Government  are  almost  an  admission 
that  the  Rajah  did  exercise  certain  rights 
in  a  tract  of  country,  from  which,  for  cerUin 
reasons,  it  was  desirable  to  exclude  him 
by  fixing  a  boundary  for  the  first  time   in 

1859- 

I  do  not,  in  fact,  understand  that  my 
learned  brother  Macpherson  doubts,  discred- 
its, or  impugns  the  evidence  in  any  very 
material  point,  or  that  he  takes  a  really 
different  view  of  it,  as  mere  evidence,  from 
that  which  I  take.  I  gather  that  his  judg- 
ment, adverse  to  the  Rajah,  is  based  on  a 
consideratioh  of  the  weak  and  uncertain 
character  of  these  rights  ;  that  he  holds  them 
to  be  mere  easements  or  privileges,  possibly 
usurped,  and  certainly  exercised  with  irregu- 
larity, and  that  the  evidence  is  not  suffi- 
cient or  precise  enough  to  establish  the  claim 
,on  the  sure  and  solid  footing  on  which  it 
should  be  established  in  order  to  call  for  the 
aid  of  a  judicial  tribunal  in  its  enforcement. 

He  endorses,  as  I  interpret  him,  the  con- 
tention of  Mr.  Advocate-General  that  the 
evidence  establishes  a  mere  feudal  supe- 
riority, and  not  the  relation  of  landlord  and 
tenant. 

But,  as  I  stated  at  the  commencement  of 
my  judgment,  I  think  the  chief  points  for 
our  consideration  are,  whether  the  evidence 
is  of  the  character  and  weight  which  we 
should  look  for  in  support  of  a  claim  of  this 
kind,  though  it  might  not  support  a  claim  to 
a  zemindary,  or  to  a  house  and  lands,  in  the 
settled  provinces;  whether  the  plaintiff  has 
not  proved  all  that  was,  or  could  be,  expect- 
ed of  him  ;  and  whether  he  has  not  a  right, 
on  that  evidence,  to  call  on  the  Courts  to 
remove  the  line  arbitrarily  drawn  for  the 
first  time  in  1859,  and  to  allow  him  to  exer- 
cise his  rights  of  catching  elephants,  receiv- 
ing tributes  of  honey,  wax,  birds^  apes,  and 
sach  products  of  the  forests,*  and  of  levying 
a  rapee  on  the  few  and  scattered  changs 
that  may  be  found  in  the  locality,  just  as 
he  and  his  father  have  done  for  the  last  80 
or  90  years. 

My  opinion,  after  much  consideration,  is 
that  these  questions  ought  to  be  answered 
in  ti^e  affirmative ;  that  the  Rajah  could  not 
have  produced  any  evidence  differing  much 
in  kind  from  what  he  has  produced,  though 
possibly  he  might  have  given  more  detailed 
evidence  of  the  same  kind,  or  have  filed 
collection-papers ;  that  there  is  nothing, 
except  political  convenience,  to  support  and 
joatify  the  proceedings  of  the  Collector  in 
18599  And  thafa  decree  should  pass  in  the 


Rajah's  favor  affirming  the  decision  of  the 
Judge,  and  allowing  the  Rajah  to  go  on 
collecting  in  the  tract  in'questioiias hitherto. 
Even  if  it  be  conceded  for  Government 
that  the  Rajah  has  not  shown,  by  precise 
and  documentary  evidence,  that  this  hill- 
tract  actually  formed  part  of  the  assets  of 
his  estate  at*  the  perpetual  settlement,  I 
would  still  say  that  he  has  shown  a  pre- 
scriptive right  to  collect  in,  and  receive 
tribute  from,  the  tract  in  question,  and  that 
the  Government,  in  opposition  to  the  case 
which  he  has  set  up,  has  shown  literally 
nothing  to  debar  him  from  the  future  exer- 
cise of  those  rights. 

I  would  simply  confirm  the  judgment  of 
the  Lower  Court,  and  declare  the  Rajah 
entitled  to  the  privileges  and  dues  which 
he  has  always  enjoyed  till  a  recent  date.  It 
is  obvious  that  the  collection  of  these  cesses, 
however  primitive,  irregular,  and  uncertain, 
may  form  an  important  part  of  the  plaintiffs 
income.  It  would,  no  doubt,  be  satisfactory 
if,  by  any  means,  an  arrangement  could  be 
come  to  between  the  Government  and  the 
Rajah,  by  which  the  latter  were  to  receive  a 
compensation  for  abandoning  claims  which 
may  possibly  leacf  to  disputes  and  disturbances 
with  the  savage  tribes  of  the  Garrows. 
These,  however,  are  political  questions. 
Dealing  with  the  case  as  a  judicial  tri- 
bunal ought  to  deal  with  it,  I  have  only 
to  say  that  I  think  the  judgment  ought  to 
be  affirmed  substantially,  and  the  appeal 
dismissed  with  costs. 

As  we  differ  in  effect,  the  Court's  decision 
must  be  that  the  appeal  of  the  Government 
be  dismissed  with  costs. 


The  13th  August  1867. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Limitation— Sections  5  and  6,  Act  VL  (B.  C), 
1862 — Suit  for  accrued  rent 

Case  No.  786  of  1867  under  Act  X.  of  1859, 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Purneahy  dated  the  2Sth  January 
i86y,  affirming  a  decision  passed  by  the 
Assistant  Collector  of  that  District^  dated 
the  2$th  August  1866. 

Shaikh  Ahmed  Hossein  (Plaintiff), 
Appellant^ 

versus 

Shaikh  Keramut  (Defendant), 
Respondent 
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Baboos  Sreenaik  Banerjee  and  Poorno 
Chunder  Shojne  for  Appellant. 

Baho^Goopeenauth  Mookerjee  for 
Respondent. 

Section 6,  Act  VI.  (B  C.)  of  1862,  refers  to  the  period 
within  which  suits  on  account  of  rent  which  has  accrued 
prior  to  the  date  of  deposit  under  Section  5  may  l>e 
Drought,  not  to  suits  for  rent  at  an  enhanced  rate  after 
notice. 

Kemp,  /.— This  was  a  suit  for  the  rent 
of  1273  at  an  enhanced  rate  after  service 
of  notice.  Both  the  Courts  below  have  held 
that  the  plaintiff's  (special  appellant's)  suit  is 
beyond  time,  because  it  was  not  brought 
within  six  months  from  the  date  of  the 
service  of  notice  under  Section  5,  Act  VI. 
of  1862  (Bengal  Council). 

The  Lower  Courts  have  wholly  mis- 
understood the  Act  quoted  by  them.  Section 
5  refers  to  deposits  by  tenants  of  the  rent 
which  they  may  consider  to  be  the  full 
amount  of  rent  due  from  them,  and  Section  6, 
Act  VI.  of  1863,  refers  to  the  period 
within  which  suits  on  account  of  rent  whiijh 
has  accrued  prior  to  the  date  of  deposit 
under  Section  5  must  be  brought. 

Now,  the  present  suit  is  not  for  rent  which 
has  accrued^  but  has  for  its  object  the 
enhancement  of  the  jumma  payable  hitherto 
by  the  defendant,  and  the  question  for 
trial  is  whether  the  defendant's  tenure  is 
liable  to  enhancement  or  not,  and  this  is 
what  the  tenant  understood  the  suit  to  be. 
The  deposit  under  Section  5  is  to  save  the 
rvot  from  interest  and  costs,  if  it  be  found 
that  he  has  deposited  what  was  properly 
due  from  him,  or  at  all  events  to  the  extent 
of  the  sum  so  deposited. 

Remand  for  trial. 


The  13th  August  1867. 

Present  : 

The  Hon'ble  C.  P.  Hobhouse  and 
Dwarkanath  Mitter,  Judges. 

pi^im^Oral  esunination— Issues— Section  i39> 
Act  VIII.,  1859— Procedure— Jurisdiction- 
Proprietary  title  aad  nader-teiiancj. 

Case  No.  657  of  1867. 

Special  Appeal  from  a  decision  passed  by 
Baboo  Modhoo  Sudun  Ghose^  Principal 
Sudder  Ameen  of  Chiltagong,  dated  the 
yth  January  i86j,  affirming  a  decision 
passed  by  Moulvie  Syud  Nuseeroodeen 
Ahmed^  Moonsiff  of  Sundeep^  dated  the 
22nd  March  iS66, 


Kobeeroodden  Ahmed  (one  of  the  Defend* 

ants),  Appellant^ 

versus 

Nyan  Bibee  and  others  (Plaintiffs), 
Respondents. 

Moulvie  Syud  Murhumut  Hossein  for 

Appellant. 

No  one  for  Respondents. 

A  Court  cannot  refuse  to  enquire  ioto  a  plea  set  ap 
by  a  plaintiff's  pleader  in  reply  to  questions  put  them 
by  the  Court,  althoug^h  such  plea  was  not  adyantcd  in 
the  original  plaint.  Section  139,  Code  of  Civil  Proc»> 
dure,  authonzes  a  Court  to  frame  issues. on  allegations 
collected  from  the  oral  examination  of  parties  or  their 
pleaders,  notwithstanding  discrepancy  between  these 
allegations  and  the  written  pleadings. 

Proper  procedure  pointed  out  in  a  suit  for  recovery 
of  po^ession  of  certain  lands  on  an  allegation  of  ille^l 
dispossession,  where  defendant  sets  up  a  superior  btle 
as  proprietor  against  the  allegation  of  a  similar  title  on 
the  part  of  plaintiff.  If  defendant  in  such  a  case  estab- 
lishes his  better  title  as  a  landlord,  then  plaintiff  cannot, 
in  a  Civil  Court,  succeed  on  the  title  of  an  under* 
tenant. 

Mitter,  J, — This  was  a  suit  instituted  by 
the  plaintiff,   now  special    respondent,  for 
recovering  possession  of  certain  lands,  on 
the   ground    that    the     defendant,    special 
appellant,  had  illegally  dispossessed  her  of 
the  same  in  the  year    1263.     She  having 
failed,  however,  to  disclose  her.  title  in  the 
original  plaint  filed  by  her,  the  Moonsiff  of 
Sundeep,  who  tried  the  case  in  the  first  in- 
stance, put  certain  questions  to  her  pleaders, 
and  the  latter  gave  a  reply  in  writing,  stating 
that  the  lands  in  suit  had  been  purchased  some 
time  ago  by  her  husband  Mahomed  Fazil  from 
the  proprietors  of  the  talook  in  which  they 
were  situated.     The  special  appellant  in  his 
written  statement  pleaded,  among  other  mat- 
ters, that  he  was  the  owner  of  the  talook  by 
purchase  from  the  former  holders  thereof; 
that  the  husband  of  the  special  respondent 
held    the    lands    some  time  ago  imder  a 
kubooleut  executed  by  him  in  favor  of  the 
special  appellant ;  that  the  special  appel- 
lant had  never  ejected  the  respondentt  but 
that,  her  husband  having  absconded  and  left 
the  lands,  the  special  appellant  had  taken 
possession  of  the  same   by  virtue  of  his 
rights  as  talookdar.    Various  issues  were  laid 
down  by  the  Moonsiff  regarding  the  question 
of  title  and  possession  ;  and,  after  going  into 
the  evidence  produced  by  the  parties  widi 
reference  to  the  same,  he  gave  a  decree  10 
the  special  respondent  in  full.    On  appeal* 
the  Principal  Sudder  Ameen  of  Chittagong 
has  confirmed  this  decree,  but  upon  entirely 
different  grounds.    The  Principal    Sodto 
Ameen  holds  that,  the  special  icspondoai 
I  haiviikg  failed  to  advance  her  plea  of  per* 
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chase  in  her  original  plaint,  the  Court  could 
not  give  her  a  decree  upon  that 
gronnd ;  but  that,  the  special  appellant 
having  admitted  that  her  husband  was  in 
possession  as  a  tenant,  and  having  failed  at 
the  same  time  to  prove  his  plea  of 
relinquishment,  the  special  respondent 
was  entitled  to  recover  the  lands  and  to 
hold  them  %s  a  tenant.  In  special  appeal  I  am 
clearly  of  opinion  that  this  case  must  be 
sent  back  to  the  Lower  Appellate  Court  for 
a  proper  investigation.  The  decision  of  the 
Principal  Sudder  Ameen,  as  it  stands,  is 
clearly  erroneous.  The  special  respondent 
cannot  recover  possession  of  the  lands  in 
sait  as  a  tenant  of  the  special  appellant, 
when  she  had  never  put  that  forward  as  the 
basis  of  her  claim.  Nor  is  the  Principal 
Sadder  Ameen  right,  as  it  appears  to  me,  in 
refusing  to  enquire  into  the  plea  of  pur- 
chase set  up  by  the  pleaders  of  the  special 
respondent  in  their  reply  to  the  questions 
pat  to  them  by  the  Court  of  first  instance. 
By  the  provisions  of  Section  139  of  the 
Procedure  Code,  the  Court  is  expressly 
aathorized  to  frame  the  issues  in  the  cause 
from  the  "allegations  of  fact  which  it 
collects  from  the  oral  examination  of  the 
parties  or  their  pleaders,"  any  discrepancy 
between  these  facts  and  the  allegations  made 
by  them  in  their  written  pleadings  notwith- 
standing. I  do  not  mean  to  say  that  there 
was  any  such  difference  or  variation  in  the 
present  case ;  but,  even  if  there  were,  this  was 
nothing  to  prevent  the  Principal  Sudder 
Ameen  from  going  into  the  plea  of  purchase 
raised  by  the  pleaders  for  the  special  respond- 
ent, and  decided  in  her  favor  by  the  Court  of 
first  instance.  I  wish  also  to  point  out 
the  proper  mode  in  which  this  case  ought  to 
be  investigated.  The  first  point  to  be 
enquired  into  is  the  truth  or  otherwise  of 
the  particular  cause  of  action  upon  which 
the  special  respondent  has  come  into  Court. 
If  the  special 'respondent  can  succeed   in 


showing  that  she  was  illegally  dispossessed 

by  the  special  appellant  as  alleged  by  her 

in  her  plaint,  and  further  that  she,  or  the 
party   through   whom    she   claims,   was  in 

possession  of  the  lands  in  suit  for  a  period 

of  12  years  and  upwards  before  the  date 

of  such  ejectment,    she  would   be   clearly 

entitled    to   a    verdict,    unless   the   special 

appellant    can    show    that    this    possession 

was    held    in    the    capacity    of    a    tenant 

under    himself   or   under   his   predecessor. 

This  principle  is   clearly  recognized  in  a 

decision   of  this   Court    reported   in    page 

a6i,  Volume  V.,  Weekly  Reporter,  as  also 

in    an   elaborate   judgment   passed   by  Sir 

Lawrence  Peel,  C.J.,  with  special  reference 

to  the  law  regarding  landed  property  in  the 

mofussil,   reported    in   page    70,   Boulnois' 

Reports,  Volume  I.    If,  on  the  other  hand, 

the  special  respondent  is  not  competent  to 

prove   that   her  possession   extended    over 

a   period    of    12    years,    but    the    illegal 

ejectment    M    established,    the    defendant, 

special  appellant,  should  then  be  called  upon 

to  prove   his  title,     If  he  fails  to  do  so, 

the  special  respondent  would  be  entitled  to 

a    decree.     If,    however,    he    succeeds    in 

proving  his  title,  the  special  respondent  is 

then  to  be  called  upon  to  prove  a  superior 

one  which  in  this  case  is  the  title  by  prior 

purchase  put  forward  on  her  behalf  by  her 

pleaders    in    the    Court    below.     If    she 

succeeds    in    proving    this    allegation    of 

purchase,  she  would  be  entitled  to  a  decree ; 

but  if,  on  the  other  hand,  she  fails  to  do  so, 

her  suit  ought  to  be  dismissed.     See  VII. 

Weekly    Reporter,     pp.     174.     I     would, 

therefore,  remand  this,  case  to  th«  Lower 

Appellate  Court  to  re- try  it  with  reference 

to  the  foregoing  remarks.  ' 

HpdAouse,  J. — I  concur.  I  obeerve  that 
special  appellant  has  admitted  that,  in  some 
capacity  or  other,  special  respondents  were 
in  occupation  of  the  lands  in  dispute ;  and 

that,  though  special  appellant   has  alleged 
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that  special  respondents  relinquished  the 
said  lands,  yet  that  it  has  been  found  as 
a  fact  by  the  Lower  Appellate  Court  that 
this  relinquishment  is  not  proved. 

It  seems  to  me,  therefore,  to  follow  that, 
if  special  respondents  have  been  in  occu- 
pation of  the  lands  at  any  time  within  12 
years  before  suit,  so  as  to  give  the  Courts 
jurisdiction,  then  primd  facie  special  appel- 
lant's ouster  of  special  respondents  must 
be  considered  to  have  been  an  illegal  ouster, 
•and  special  respondents  would' be  entitled 
to  be  put  again  in  possession. 

But  the  special  appellant  sets  up  a 
superior  title  as  proprietor  against  the 
allegation  of  a  similar  title  on  the  part 
of  special  respondents;  and,  of  course,  if 
special  appellant  should  prove  that  he  has 
the  better  title,  and  the  burden  of  proof*  is 
upon  special  appellant  first,  then  he  will 
be  entitled  to  retain  possession. 

I  observe  that,  if  special  appellant  should 
establish  his  better  title  as  landlord,  then 
special  respondents  cannot  in  this,  the  Civil 
Court,  succeed  on  the  title  of  an  under- 
tenant. 


The  14th  August  1867. 
Present: 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Genoineness  of  deed  on  production  of  copy — 
Issue  between  co-defendants. 

Case  No.  806  of  1867. 

Special  Appeal  from  a  decision  passed  by 
Moulvie  ^azirooddeen  Mahomed^  Principal 
Sudder  Ameen  of  Dacca,  dated  the  i^th 
January  iSSj,  a§rming  a  decision  passed 
by  Baboo  Mohesk  Chunder  Shome,  Sudder 
Afneen  of  that  District,  dated  the  7rst 
March  1866. 

Bhugwan  Chunder  Banerjee  (Plaintiff), 

Appellant, 

versus . 

Sreemuttee  Dukhina  Debia  (Defendant), 

Respondent, 


Baboos  Woomesh  Chunder  Banerjee  and 
Kalee  Mohun  Doss  for  Appellant. 

Baboos  Onookool  Chunder  Mookerjee,  Romesh 
Chunder  Mitter,  Sreenath  Banerjee,  and 
Anund  Chunder  Ghosal  for  Respondent 

The  finding  of  a  Lower  Appellate  Court  pronooadng, 
on  evidence,  on  the  genuineness  of  a  deed  on  the  pro* 
duction  of  a  copy  (the  original  having  been  lost)  is  not 
open  to  interference  in  special  appeal. 

One  of  the  defendants  to  a  suit  having  relied  on  the 
validity  of  a  hibanamah  and  a  will,  the  former  of  whidi 
was  alone  contested  below  by  the  plaintiff,  the  Lower 
Court  was  right  in  not  trying  the  issue  as  to  the  wiO 
which  was  one  raised  between  co-defendants,  and  the 
plaintiff  was  not  allowed  to  contest  that  point  in  special 
appeal. 

Glover,  J, — The  accompanying  family-tree 
will  explain  the  pleadings  in  this  case:— 
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The  plaintiff  claims  the  ancestral  property 
heretofore  held  by  Pitambur  Roy,  as  hdr  of 
his  uncle  Kisto  Kishore,  who  succeeded  oa 
his  father's  death,  and  on  whose  demisCi 
Umbika  Debia,  plaintiff's  grandmotbeff  took 
with  a  life-interest.    UmbiKk  Debia  beteg 
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now  dead,  plaintiff  claims  the  property  as 
preferential  heir,  alleging  that,  of  his  two 
surviving  aunts,  Kisto  Monee  is  a  childless 
widow,  and  Sreemuttee,  though  married,  has 
no  children,  and  consequently  no  right  to  in- 
herit. 

The  defendant  Dukhina  Debia,  widow  of 
Pitambur's  eldest  son,  alleges  that  the  pro- 
perty in  suit  passed  by  deed  of  gift  to 
Umbika  Debia  from  her  husband  Pitambur, 
and  that  Umbika,  on  her  death,  bequeathed 
it  to  her  by  will. 

The  Court  of  first  instance  found  both 
hibanamah  and  will  genuine,  and  dismiss- 
ed the  plaintiff's  suit. 

The  Principal  Sadder  Ameen,  however, 
only  pronounced  on  the  hiba  which  he 
considered  proved,  and,  holding  that  opinion, 
thought  it  unnecessary  to  give  any  opinion 
upon  the  will  as  it  concerned  two  of  the 
co-defendants  Dukhina  Debia  and  Sreemuttee 
only. 

It  is  urged  in  special  appeal — 

(i.)  That  the  hibanamah  produced  by 
the  special  respondent  is  only  a  copy,  the 
original  of  which  has  not  been  accounted 
for,  and  is,  therefore,  no  legal  evidence  of 
the  gift ;  and 

(2.)  That  the  Principal  Sudder  Ameen 
shonld  havQ  found  as  to  the  genuineness  of 
the  will. 

With  regard  to 
observe  ^that  the 
appears  from   his 
satisfied  that  the 
bst,  and   to  have 
copy  as  evidence, 
in  doing,  and  his 
not  appealable. 

As  to  the  copy  itself,  the  special  appellant 
contends  that  the  very  appearance  of  the 
deed  shows  it  to  be  fabricated,  for  it  pur- 
ports to  be  signed  by  Pitambur  by  a  go- 
niashtah,  and  not  by  Pitambur  himself, 
whilst  a  duplicate  procured  from  the  Regis- 
try office  has  Pitambur's  own  signature 
t^n  it. 

We  do  not  see  how  the  fact  that  the  copy 
of  the  hiba  filed  by  the  defendant  purports 
to  be  signed  by  the  gomashtah  for  the 
donor,  and  not  by  the  donor,  can  affect  the 
genuineness  of  the  deed  of  gift  itself,  if  that 
<leed  be  otherwise  proved.  The  utmost  it 
would  show  would  be  that  the  copy  was 
iaconectly  taken,  and  the  special  appellant 
himtelf  has  cleared  up  all  doubts  on  this 

VoL  VIII. 


the  first    objection,   we 

Principal  Sudder  Ameen 

judgment  to  have   been 

original    hibanamah   was 

therefore,  received  the 
This  he  was  fully  justified 
decision  on  the  point  is 


point  by  producing  on  his  own  account  a 
duplicate  of  the  original  hiba  from  the 
Registry  office  in  which  Pitarfbur's  signa- 
ture appears ;  and  it  has  been  found  by  both 
Lower  Courts  that  the  custom  in  the 
Registry  offices,  when  a  donor  was  absent, 
was  that  his  mooktear  should  sign  his  prin- 
cipal's  name  in  the  copy.  This  may  or  may 
not  be  so,  but  the  enquiry  satisfied  the  Prin- 
cipal Sudder  Ameen  of  the  good  faith  of 
the  parties  propounding  the  deed. 

But,  besides  this,  the  special  appellant's 
own  witnesses,  six  in  number^  have  deposed 
to  the  fact  that  Pitambur  did  give  this  pro- 
perty to  his  wife  Umbika  Debia,  whilst  all 
the  zemindary-papers,  kubooleuts,  receipts, 
lowazima,  &c.,  were  in  Umbika's  name, 
and  in  the  Principal  Sudder  Ameen's  opi- 
nion proved  her  ownership.  There  were, 
besides,  documents  by  which  Umbika  Debia 
had,  during  her  lifetime,  made  certain 
alienations  of  portions  of  the  property, 
signed  as  witnesses  by  various  members  of 
th£  family,  which  showed  that  they  at  least 
considered  the  deed  of  gift  genuine. 

So  that  whatever  doubt  might  have  been 
raised  by  the  fact  of  the  deed  of  gift  being 
signed  by  a  gomashtah  has  been  done  away 
with  by  the  special  appellant's  own  wit- 
nesses and  by  the  duplicate  of  the  hiba- 
namah taken  from  the  Registry  office,  as 
well  as  by  the  strong  array  of  evidence 
above  noted. 

At  all  events,  the  Principal  Sudder 
Ameen's  decision  is  a  finding  of  fact  on  evi- 
dence, with  which  there  is  no  interference 
possible  in  special  appeal. 

Then  as  to  the  will.  It  is  contended  that, 
granting  the  hibanamah  to  be  genuine,  the 
property  would,  unless  divested  by  will, 
descend  from  Umbika  Debia  to  her  grandson 
Raj  Coomar  to  the  exclusion  of  his  aunts, 
Kisto  Monee  and  Sreemuttee,  and  that, 
therefore,  it  was  absolutely  necessary  for  the 
Principal  Sudder  Ameen  to  find  whether 
or  no  the  will  was  genuine. 

This  objection  was  not,  we  observe,  taken 
below.  The  plaintiff's  objection  then  was, 
that  Umbika  had  only  a  life-interest,  and 
was  not  capable  of  alienating  the  property. 
There  was  no  dispute  as  to  the  genuineness 
of  the  will  on  the  part  of  the  plaintiff.  The 
dispute  on  this  head  was  between  two  of 
the  aunts,  and  the  Principal  Sudder  Ameen 
ruled  that,  the  issue  being  between  two  co- 
defendants  in  the  suit,  he  could  not  raise 
nor  try  it,  the  special  appellant  not  having 
any  interest. 
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We  think  that  the  Principal  Sudder 
Ameen  was  right  on^his  point,  and  that,  in 
any  case,  pfoof  of  the  hibanamah  would 
dispose  of  the  present  suit;  for,  if  the  pro- 
perty became  Umbika  Debia's  own  by  that 
deed,  it  would  not,  in  the  ordinary  course  of 
descent,  go  to  the  special  appellant,  but  to 
his  aunt  Sreemuttee  who  is  married  and 
likely  to  have  male  issue.  Vide  Vyavasta 
Durpana,  Volume  II.,  page  786. 

We  see,  therefore,  no  reason  to  interfere 
with  the  Principal  Sudder  Ameen's  decision, 
and  dismiss  the  special  appeal  with  costs. 


The  Hth  August  1867. 

Preseni: 

The  Hon'ble  W.  S.  Seton-Karr  and 
Dwarkanath  Mitter,  Judges, 

Attachment  in  execution— Claim  of  third  party- 
Sections  246  and  S48,  Code  of  Civil  Procedure 
— Limitation. 

Case  No.  629  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  RajshahyCy  dated  the  ^th 
January  t86>j,  reversing  a  decree  of  the 
Principal  Sudder  Ameen  of  that  District , 
dated  the  i8th  May  1866, 

Nito  Kalee  Debee  (one  of  the  Defendants), 

Appellant^ 

versus 

Kripanath  Roy  (Plaintiff),  Respondent, 

Bahoos  Sreenath  Doss  and  Mohinee  Mohun 
Roy  for  Appellant. 

Baboo  Onookool  Chunder  Mookerjee  for 
Respondent. 

Where  a  Ciyil  Court  attaches  immoveable  property 
for  sale  in  execution  of  a  decree,  and  a  third  party 
comes  forward  and  claims  a  portion,  the  Court  need 
not,  under  Section  246,  Code  of  Civil  Procedure,  hold 
any  inquiry  m  the  matter.  The  claimant  should  be 
treated  as  a  defendant,jand  his  proofs  used  as  they  bear 
upon  the  question  whether  the  judgment-debtor  is  in 
possession. 

A  third  party  is  not  bound  to  ro  and  urge  his  claim 
to  a  property  advertised  for  sale  m  execution,  or  to  sue 
within  one  year  from  the  date  of  delivery  to  the  auc- 
tion-purchaser. 

Mitter,  J,—\^  February  1862  the  rights 
andMnterests  of  one  Prannath  Roy  in  a 
certain  mehal  called  Holoodghur  Oghyra, 
bearing  No.  39  on  the  Collector's  towjee,' 
were  attached  for  sale  by  the  Moonsiff  of 
Pubna  in  execution  of  a  decree.  Sooruj 
Monee  Debia,  wife  of  the  judgment-debtor, 
appeared  before  that  officer,  and  laid  claim  to 
I7i  gundahs  of  the  mehal,  alleging  that 


she  had  obtained  the  same  by  a  deed 
of  sale  from  one  Beejoy  Kanth  Bagchee, 
and  a  deed  of  gift  from  her  husband's  aant 
Koroona  Moyee  Debia.  On  the  28th  of 
the  said  month,  the  Moonsiff  held  a  pro- 
ceeding, whereby  he  allowed  this  claim,  and 
directed  the  17^  gundahs  therein  included 
to  be  exempted  from  the  sale.  Inconsistent* 
ly,  however,  with  this  order,  the  rights  and 
interests  of  the  judgment-debtor  in  the 
entire  mehal,  without  reservation  or  deduc- 
tion, were  actually  put  up  for  sale,  and 
purchased  by  the  special  appellant  before  us. 
Sooruj  Monee  has  now  sued  the  special 
appellant  for  recovering  possession  of  certain 
specified  shares  in  several  villages  in  this 
mehal,  as  i^  distinctly  admitted  by  her  in  her 
own  plaint.  The  Principal  Sudder  Ameen 
of  Rajshahye,  who  tried  this  case  in  the 
first  instance,  dismissed  the  entire  suit,  hold- 
ing that  the  deeds  put  forward  by  the 
plaintiff  were  concocted  by  her  husband,  with 
a  view  to  defeat  the  rights  of  his  creditors. 
On  appeal  the  Judge  has  decreed  the 
claim  for  17^  gundahs,  holding  that  the 
defendant,  special  appellant,  could  not  con- 
test the  right  of  the  plainiiff,  special  re- 
spondent, with  reference  to  the  same  in 
consequence  of  the  Moonsiff's  proceeding 
above  referred  to.  The  remainder  of  the 
claim  has  been  disallowed  upon  the  ground 
that,  the  special  respondent  having  failed  to 
appear  in  the  execution  department,  and 
more  than  a  year  having  elapsed  from  the 
date  of  delivery  of  possession  to  the  auction- 
purchaser,  her  present  suit  could  not  be 
permitted  to  go  on.  Both  parties  have  come 
to  us  in  dissatisfaction  of  this  judgment, 
the  defendant  in  the  ordinary  way.  and  the 
plaintiff  under  Section  348  of  the  Procedure 
Code. 

Without  going  specifically  into  the  sever- 
al grounds  urged  before  us  by  the  defend- 
ant, special  appellant,  we  are  clearly  of  opi- 
nion that  the  Judge's  order,  with  regard  to 
these  \*j\  gundahs,  must  be  reversed.  The 
certificate  of  sale  granted  to  the  special  ap- 
pellant shows  conclusively  that  the  Court 
had  sold  to  him  all  the  rights  and  interests 
of  the  judgment-debtor  in  the  mehal.  The 
proceeding  of  the  Moonsiff  above  referred  to 
was  clearly  illegal  from  the  beginning  to  the 
end.  He  had  attached  a  certain  mehal  for 
sale.  A  third  party  came  forward  with  a 
claim  relating  to  a  portion  of  the  mehal, 
without  stating  whether  the  judgment- 
debtor  had  or  had  not  any  interest  In  tht 
remainder.  Under  such  circumstances^  th* 
Moonsifif,  if  he  had  attended  to  the  provl* 

b 


1867.] 


Civil     " 


THE  WEEKLY  REPORTER. 


Rulings, 


359 


sums  of  Section  246,  might  have  at  once 
perceived  that  it  was  not  at  all  necessaxy 
for  him  to  hold  any  enquiry  into  the  matter. 
Instead  of  doing  this,  he  proceeded  to  hold 
an  investigation  which  is  clearly  opposed  to 
the  express  wording  of  the  law.  If  any 
investigation  was  necessary,  the  matter 
which  be  ought  to  have  enquired  into  was 
whether  the  judgment-debtor  was  directly 
or  indirectly  in  the  enjoyment  of  the  rents 
and  profits  of  the  mehal  advertised  for  sale. 
Whether  the  claim  preferred  by  the  third 
paxty  was  a  good  one  or  a  bad  one  was  not 
the  matter  directly  in  issue  before  him. 
The  claimant  is  required  to  be  treated  as  a 
defendant,  and  his  proofs  are  to  be  made 
use  of  so  far  as  they  bear  upon  the  only 
enquiry  before  the  Court,  namely,  whether 
the . jttdgment-debtpr  is  in  possession,  actual 
or  constructive.  The  order  which  the 
Moonsiif  was  competent  to  pass  depended 
entirely  upon  the  result  of  such  enquiry, 
and  it  could  only  be  either  for  releasing  the 
property  from  attachment,  or  for  disallowing 
the  claim  on  the  gVound  that  the  debtor  had 
snch  rights  and  interests  as  could  be  sold 
in  execution  of  a  decree.  The  order  passed 
by  the  Moonsiff  for  allowing  the  claim,  and 
at  the  same  time  directing  17^  gundahs  only 
to  be  exempted  from  the  sale,  was  clearly 
illegal.  Such  a  proceeding  cannot  affect  the 
rights  of  the  special  appellant,  who  has  pur- 
chased all  the  right,  title,  and  interest  of  the 
judgment-debtor  in  the  mehal  in  question ; 
and  he  is  in  every  respect  competent  to  call 
upon  the  special  respondent  to  prove 
the  title  upon  which  she  has  come  into 
G>urt. 

Wkh  reference  to  the  objection  taken  by 
the  special  respondent  under  Section  348, 
we  are  equally  clear  in  our  opinion  that  the 
Judge's  decision  is  erroneous  in  law.  There 
is  no  law  which  renders  it  compulsory  on  a 
third  party  to  go  and  urge  his  claim  to  a 
property  advertised  for  sale  in  the  execu- 
tion department,  nor  is  there  any  law  in 
force  to  render  it  obligatory  on  him  to  sue 
within  one  year  from  the  date  of  delivery 
of  possession  to  the  auction-purchaser.  It 
matters  very  little  that  the  special  respond- 
ent had  preferred  a  claim  for  17^  gundahs 
of  the  mehal,  and  not  for  the  remainder  in- 
folved  in  her  present  suit.  This  may  raise 
a  strong  presumption  of  fraud  against  her, 
but  it  cannot  deprive  her  of  her  legal  rights 
if  she  has  any,  and  if  she  has  come  within 
the  period  prescribed  by  the  law,  which  in 
IkkB  particular  case  is  12  years  from  the  date 
o(  the  cause  of  l&ction. 


It  were  better  if  the  Judge  had  expressed 
himself  more  positively^on  the  merits  of  the 
case.  In  one  part  of  the  judglnent  he  says 
that  he  agrees  with  the  Principal  Sudder 
Ameen  in  holding  that  the  various  titles  set 
up  by  the  respondent  were  all  fraudulent, 
but  in  another  part  of  it  he  says  that  it  was 
not  necessary  for  him  to  determine  this 
question.  We  are,  therefore,  obliged  to  re- 
mand this  case  to  him  to  be  tried  upon  the 
merits  with  reference  to  the  foregoing  re- 
marks. 

Seton-Karr,  J, — I  concur.  I  think  the 
Judge  should  first  find  distinctly  whether 
the  transactions  alluded  to  are  true  or  false. 
If  he  is  clearly  of  opinion  that  they  are  un- 
real or  fraudulent,  there  would  be  an  end  of 
the  case.  Our  present  judgment  merely 
has  the  effect  of  setting  aside  the  Judge's 
decree  in  plaintiff's  favor  for  17^  gundahs 
of  the  property,  and  of  leaving  him  to  find 
distinctly  whether  the  plaintiff's  title  is  worth 
anything. 


The  14th  August  1867. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  C.  P. 
Hobhouse,  Judges, 

Sale  in  execution — Keeping  decree  in  force. 

Case  No.  69  of  1867. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  West  Burdwan^  dated 
the  28th  November  1866,  reversing  an 
order  passed  by  the  Principal  Sudder 
Ameen  of  that  District ,  dated  the  loth 
February  1866, 

The  Maharajah  of  Burdwan  (Decree-holder), 

Appellant^ 

versus 

Luckee  Monee  Debee  and  others  (Judgment- 
debtors),  Respondents, 

Baboo  Jugodanund  Mookerjee  for  Appellant. 

Baboo  Kalee  Mohun  Doss  for  Respondents. 

Where  there  is  a  sale  in  execution,  the  latest  act  of 
the  decree-holder  to  keep  his  decree  in  force  is  the  sale 

which  took  place  at  his  instance,  not  the  confirmation 
of  the  sale. 

Jackson,  J, — I  AM  of  opinion  that,  in  the 
case  before  us,  the  decision  of  the  Judge 
below  was  right. 

If  there  had  been  a  peliiion  presented  on 
the  part  of  the  judgment  debtor  impugning 
the  regularity  of  the  sale  or  of  the  proceed- 
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ings  before  sale,  and  if  the  decree-holder 
had  appeared  to  rel^pt  such  petition,  then  I 
think  that  hf  would  have  been  taking  a*  pro- 
ceeding to  keep  his  decree  in  force,  or  to 
enforce  his  decree ;  but,  inasmuch  as  the  sale 
took  place,  and  no  objection  was  afterwards 
presented,  then  I  think  that  the  confirmation 
of  the  sale  was  merely  a  formal  proceeding 
with  which  the  creditor  had  nothing  to  do, 
and  that,  consequently,  in  these  proceedings, 
the  very  latest  act  which  can  be  said  to  have 
been  done  by  the  decree-holder  to  enforce 
his  decree  must  be  the  sale  which  took  place 
at  his  instance  by  the  Court.  Consequently, 
I  think  that  the  Judge  was  right,  and  that 
the  special  appeal  must  be  dismissed  with 
costs. 

Hobhouse,  J, — I  concur. 


The  i^th  August  1867. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  C.  P. 
Hobhouse,  Judges, 

Lease  granted  under  pretended  title— Ejectment 

of  ■ 


Case  No.  246  of  1867. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Gya,  dated  the  i  ith  Febru- 
ary iS6y,  affirming  an  order  passed  by  the 
Sudder  Ameen  of  that  District,  dated  the 
2gth  March  1S66, 

Sheo  Shunkur  Lall  (Judgment-debtor), 

Appellant, 

versus 

Dhurm  Joy  Pooree  and  others  (Decree- 
holders),  Respondents, 

Baboos  Kishen  Succa  Mookerjee  and  Chunder 
Madhub  Ghose  for  Appellant. 

Baboo  Nil  Madhub  Sein  for  Respondents. 

Where  a  manager  or  trustee  conveyed  certain  pro- 
perty to  himself  bv  a  pretended  deed  of  gift,  and  under 
^uch  pretended  titfe  granted  a  dur-mokurruree  lease,  and 
his  title  is  set  aside  by  a  decree  of  Court,  the  lessees 
caanot  be  allowed  to  maintain  possession,  especially  if 
the  lease  itself  was  brought  to  question  in  the  suit  and 
set  aside  in  the  decree. 

Jackson,  /.—It  appears  to  me  that  the 
Judge's  decision  in  this  case  must  be 
affirmed. 

The  respondents  were  plaintiflFs  in  a  suit 
in  the  Court  of  the  Sudder  Ameen  of  Gya. 
They  complained  that  Mungulpoori,  who  was 
really  the  manager  or  trustee  on  behalf  of 
a  body  of  mohunts,  had  set  up  a  pretended 


deed  of  gift  conveying-  the  entire  right  and 
interest  in  certain  landed  property  to  him- 
self ;  and  that,  under  such  pretended  title,  he 
had  granted  certain  leases,  including  the  dur- 
mokurruree  to  the  present  special  appellants. 
The    parties    holding  under    these    various 
leases  were  parties  to  the  suit,  and  in  especial 
the  present  appellants  were  parties,  and  the 
plaintiffs  sought  to  have  the  dur-mokurruree 
granted   to  them  set  aside  by  a  decree  of 
Court.    The  case  after  a  partial  decree  before 
the  Sadder  Ameen  came  to  the  Court  of  the 
Principal  Sudder  Ameen  of  Gya,  who  gave 
the    plaintiffs    a    decree  for    all    that  they 
sought  in  their  plaint, 'and  that  decision  was 
affirmed  on  special  appeal  by  the  High  Court. 
In  executing  the  decree,  the  plaintiffs  have 
applied  for  khas  or  immediate  possession  of 
the  lands  in  dispute,  and  this  has  been  allowed 
by  the  Court  below,  ousting  thereby  the 
present  special  appellants,  the  dur-mokumir- 
eedars.    The  latter,  however,  contend  that 
the  effect  of  the  decree  was  to  restore  the 
plaintiff  only  to  the  proprietary  right  in  the 
mouzahs,  and  that  their  dur-mokurruree  did 
not  necessarily  fall,  and  they  urge  that,  in 
the  case  of  Nowrungee  Lall,  who  held  a 
ticca  lease  of  part  of  the  same  lands,  the 
plaintiffs  have  not  been  allowed  to  dispossess 
him,  but  an  enquiry  has  been  ordered  whe- 
ther the  lease  to  him  was  granted  and  taken 
bond  fide,  and  whether  he  cannot  be  allowed 
to  maintain   possession  for  the  term  of  his 
lease.     It  seems  to  me  that,  whatever  the 
grounds  may  have  been  for  making  this 
order  in  favor  of  Nowrungee  Lall,  they  will 
not  apply  to  the  present  special  appellants. 
Nowrungee  Lall^  held  a  lease  for  a  limited 
term  which  had  been  granted  by  the  defend- 
ant Mungulpoori    in    the    exercise   of  his 
authority  as  manager.     It  may  very  well  be 
that  the  granting  of  a  lease  for  a  term  would 
be  an  act  within  the  authority  of  the  manager 
for  the  benefit  of  the  co-sharers,  but  it  is 
quite  a  different  thing  if  a  manager,  alleging 
himself  to  be  the  proprietor  under  a  pretend- 
ed deed   of  gift,   should   grant  a  lease  in 
perpetuity.    That  is  clearly  an  act  beyond 
the  powers  of  a  manager,  and,  moreover,  this 
document  itself,  the  dur-mokurruree,  was  ex- 
pressly  brought  into  question   in  the  suit, 
and   the  decree  of    the    Principal    Sadder 
Ameen    appears  to  have  altogether   set  it 
aside. 

I  think,  therefore,  that  the  special  ap- 
pellants are  not  in  a  position  to  ask  for  an 
enquiry  in  these  proceedings  as  to  the  char- 
acter of  the  dur-mokurruree.  They  were 
defendants  in  the  suit,  their  3ar-mokurrm«e 
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was  expressly  challenged  by  the  plaintiff,  and 
I  think  it  was  for  them  in  that  suit  to  show 
that  their  dur-mokurruree  was  of  such  a 
character  that,  notwithstanding  the  failure 
of  the  title  of  iheir  lessor,  it  should  be 
allowed  to  stand. 

I,  therefore,  think  the  special  apjleal  must 
be  dismissed  with  costs. 

Hohhouse^  y, — I  concur.  . 


The  14th  August  1867. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and 
C.  P.  Hobhouse,  Judges, 

Section  347,  Act  VIII.   of    1859— Dismissal  of 
appieial  for  default  of  prosecution. 

Case  No.  218  of  1867. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Principal  Sudder  Ameen  ofjessore^ 
dated  the  i6th  February  1867, 

Shaikh  Mittoo  Khan,  Appellant, 

versus 

Ruhman  Khan  and  others,  Respondents, 

Baboo  Khetter  Mohun  Mookerjee  for 
Appellant. 

No  one  for  Respondents. 

To  bring  an  aSpellant  within  the  terms  of  Section  347 
of  the  Code  of  Civil  Procedure  so  as  to  ^ive  the  Court 
juriidiction,  his  application  for  re-admission  of  the  ap- 
peaJy  dismissed  for  default  of  prosecution,  must  be  made 
withb  30  days  from  the  date  of  the  dismissal. 

Previous  rulin|fs  allowing  ^  special  appeal  from  an 
Older  under  Section  347  followed  but  doubted. 

Jacksony  y. — ^The  contention  of  the  spe- 
cial appellant's  pleader  in  this  case  is  wholly 
untenable.  His  client  was  appellant  in  the 
Principal  Sadder  Ameen's  Court,  the  case 
had  been  remanded  fojr  decision  by  this 
Court,  and,  the  appellant  .failing  to  appear, 
uider  Section  346  the  appeal  was  dismissed 
in  chat  Court  for  default.  No  application 
was  made  by  the  appellant  under  Section 
347  within  30  days ;  but,  about  five  months 
after  the  appeal  had  been  so  dismissed,  an 
application  was  made,  which  was  described 
as  one  for  a  review  of  judgment,  and  for 
reasons  stated  the  Court  was  asked  to 
le-consider  its  order;  that  application  was 
Qosuccessful,  and  another  petition  of 
the  same  kind  was  made  in  September, 
several  months  later.  The  Principal  Sudder 
Ameen  refused  that  application  also  upon 
tbe  ground  that  no  decision  upon  the  merits 
of  the  case  was^  sought  to  be  reviewed,  and 


also  that  the  application  had  not  been  made 
within  30  days.  The  ^pellant  now  comes 
here  *  specially.  He  maintains^  that  he  is 
entitled  to  a  special  appeal.  If  it  were  not 
for  the  authority  of  two  cases  reported  in 
the  II.  Weekly  Reporter,  one  at  page  22, 
Miscellaneous  Rulings,  and  the  other  at 
page  254  of  the  Civil  Rulings,  I  should  have 
doubted  whether  any  appeal,  either  regular 
or  special,  would  lie  against  a  decision 
of  the  Court  under  Section  347,  inasmuch 
as  the  re-admission  of  an  appeal  under  that 
Section,  after  sufficient  cause  shown,  would 
seem  to  be  a'  matter  left  wholly  to  the 
discretion  of  the  Court  which  dismisses  the 
appeal.  But,  if  we  are  to  say  on  the  authori- 
ty of  these  decisions  that  a  special  appeal 
will  lie  in  such  cases,  it  is  quite  clear  that 
the  appellant  before  us  has  not  brought 
himself  within  the  terms  of  Section  347, 
inasmuch  as  he  made  no  application  to  the 
Court  within  30  days ;  but  he  preferred  to 
make  his  application  as  for  a  review  of 
judgment,  and  treated  the  application  which 
he  insists  he  was  entitled  to  do  as  an 
application  for  review  of  judgment.  He 
then  makes  the  anomalous  assertion  that  he 
is  entitled  to  appeal  specially  here  upon  the 
order  rejecting  the  application  for  review 
of  judgment,  whereas  the  law  expressly 
provides  that  orders  upon-  application  for 
review  are  final.  It  is  quite  clear,  there- 
fore, that,  if  this  had  been  an  application 
under  Section  347  (which  the  appellant  does 
not  call  it),  it  would  fail  by  reason  of  the 
application  not  being  made  within  30  days, 
even  if  a  special  appeal  would  lie  in  such  cases, 
whereas,  if  it  be  an  application  for  review 
of  judgment  (which,  I  think,  it  manifestly  is 
not),  then  a  special  appeal  cannot  lie,  because 
the  orders  upon  such  application  are  final. 

But  it  is  also  very  plain  to  me  that  this 
was  not  an  application  for  review  of  judg- 
ment, because  there  had  been  no  judgment, 
the  appeal  by  reason  of  the  appellant's 
default  never  came  on  for  hearing  at  all. 
Instead  of  that,  it  was  struck  out  of  the 
list,  or;  in  other  words,  ''dismissed  on 
default."  There  was,  therefore,  no  judg- 
ment, and  properly,  I  should  think,  no  decree  ; 
consequently,  there  could  be  no  application 
for  review  of  judgment. 

The  appeal,  therefore,  I  think,  must  be 
dismissed. 

Hobhouse^  y, — I  concuf. 

It  seems  to  me  that  this  was  either  an 
application  for  review  of  judgment  under 
Section  376,. or  it  was  an  application   after 
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dismissal  of  the  suit  on  default  under 
Section  347.  If  it^was  an  application  for 
review  of  judgment,  under  Section-  378 
there  is  no  appeal.  If  it  was  an  application 
under  Section  347*  then,  admitting  that 
there  is  an  appeal  specially  to  this  Court 
(and  on  that  point  I  share  the  doubts  of 
my  brother  Jackson),  it  seems  to  me  that, 
even  then  to  give  the  Court  below  any 
jurisdiction  at  all,  the  applicant  must  have 
come  within  30  days.  Admittedly,  he  did 
not  come  within  30  days,  and,  therefore,  he 
was  out  of  Court. 

On  either  ground,  therefore,  I  think  the 
decision  of  the  Court  below  was  perfectly 
correct. 


The  15th  August  1867. 

Present : 

The  Hon'ble  W.  S.  Seton-Karr  and 
Dwarkanath  Mitter,  Judges, 

Sale  in  execution— Intcrvcnors— Section  246, 
CodeofCiyil  Procedure— Omission  to  produce 
evidence  io  Lower  Court. 

Cases  Nos.  731  and  892  of  1867. 

Special  Appeals  from  a  decision  passed  by 
the  Judge  of  Patna,  dated  the  i6th 
January  i86j,  reversing  a  decision  pass- 
ed by  the  Sudder  Ameen  of  that  District, 
dated  the  sth  March  rS66. 

Misree  Begum  and  others  (Defendants), 

Appellants, 

versus 

Punnoo  Singh  and  another  (Plaintiffs), 
Respondents, 

Messrs,  R,  E,  Twiddle  and  C,  Gregory 
for  Appellants. 

Baboos  Sreenath  Doss,  Kishen  Succa 
Mookerjee,  and  Mohesh  Chunder  Chow- 
dry  for  Respondents. 

Where  a  judgment-debtor's  rights  and  interests  in 
certoin  property  are  advertised  for  sale  in  execution, 
and  third  parties  intervene  as  claimante  of  a  portion, 
if  they  admit  that  he  has  some  interest  m  the  property, 
it  is  unnecessary  for  the  Court  to  enquire  into  the  claim. 
Section  246,Code  of  Civil  Procedure,  applies  where  judg. 
rocnt^ebtor  has  no  possession  in  the  property,  actual 
or  constructive ;  and,  for  the  purpose  of  determining  this 
issue,  the  claimants  should  be  put  in  the  category  of 
defendants. 

Where  parties  make  no  bond-fide  attempt  in  the  Lower 
Court  to  prove  the  genuineness  of  conveyances  on  which 


they  rely,  they  have  no  right  to  ask  the  Appellate  Coort 
to  relieve  them  of  the  consequences  of  their  own  nq^- 
ligence. 

Mitter,  J, — Two  grounds  of  special  ap- 
peal have  been  urged  before  us  in  this  case : — 

jst, — ^That  the  proceedings  of  the  Civil 
Court  date^  4th  July  i860  is  a  bar  to  the 
plaintiff's  claim  for  anything  in  excess  of 
I  anna  15  gundahs  of  the  property  in  suit, 

2nd, — That  the  Lower  Courts  ought  to 
have  given  an  opportunity  to  the  special 
appellants  to  prove  the  conveyances  relied 
upon  by  them  in  their  defence. 

With  reference  to  the  first  point,  we  are 
clearly  of  opinion  that  the  contention  of 
the  special  appellants  is  not  sound.  In 
execution  of  a  decree  against  one  Misree 
Khanum,  her  rights  and  interests  in  the 
property  in  suit  were  advertised  for  sale. 
The  special  appellants  intervened  as 
claimants,  and  objected  to  the  sale  upon  the 
ground  that  Misree  Khanum  had  only  a 
share  of  i  anna  15  gundahs,  the  re- 
maining 14  annas  5  gundahs  belonging  to 
them  under  divers  instruments  purporting 
to  have  been  executed  in  their  favor  by  the 
judgment-debtor  herself  and  Tarious  odier 
co-parceners  in  the  estate.  Upon  this  inter- 
vention, the  Court,  executing  the  decree, 
held  the  proceeding  in  question,  and  directed 
thereby  that  the  14  annas  5.  gundahs 
claimed  by  the  special  appellants  should  be 
exempted  from  sale.  An  order  was  passed 
at  the  same  time  for  selling  the  rights  and 
interests  of  the  judgment-debtor  in  the  pro- 
perty attached,  whatever  those  rights  and 
interests  were.  We  think  that  Uiis  pro- 
ceeding, exempting  a  portion  of  the  property 
from  sale,  is  illegal  on  the  very  face  of  it, 
and  can,  therefore,  form  no  bar  to  the  right 
of  the  auction-purchaser  to  recover  any- 
thing that  might  be  established  to  have  been 
the  share  of  the  judgment-debtor,  even 
though  it  is  found  to  be  greater  than  the  i 
anna  15  gundahs  allowed  to  her  by  the 
special  appellants  themselves.  Under  the 
circumstances  stated  above,  it  was  wholly 
unnecessary  for  the  Court  to  hold  any  enquiry 
whatsoever  in  the  execution  department 
There  was  no  claim  advanced  before  it, 
which  required  an  adjudication  under  die 
provision  of  Section  246  of  the  Procedure 
Code,  the  only  law  under  which  it  was 
competent  to  interfere  in  the  matter.  The 
special  appellants  having  admitted  that  the 
judgment-debtor  had  some  interest  in  the 
property  attached  for  sale,  which  could  be 
seized  and  disposed  of  in  etecntion  oik  the 


i867j 


Civil 


TUK  WEEKLY  REPORTER. 


Aulings, 


3^3 


decree  passed  against  her,  any  enquiry  into 
the  extent  of  such  interest  was  altogether 
unnecessary,  and  therefore  illegal.  The 
Court  guarantees  nothing  to  the  auction- 
purchaser  beyond  the  right,  title,  and  interest 
of  the  judgment-debtor;  and,  as  long  as  the 
party  objecting  to  the  sale  is  unable  to 
deny  that  the  debtor  has  some  interest  in 
the  property  advertised  for  sale»  so  long 
it  is  perfectly  useless  to  enquire  whether 
the  claim  preferred  is  good  or  bad.  Section 
246  was  enacted  for  the  purpose  of  avoiding 
the  inconvenience  and  hardship  which  might 
accrue  to  third  parties  in  consequence  of 
the  sale  of  any  property  as  the  property  of 
the  judgment-debtor,  when  the  latter  has 
got  no  possession  in  it,  either  actual  or 
constructive.  The  very  nature  of  the  en- 
quiry prescribed  by  this  Section,  and  of 
the  order  to  be  passed  upon  the  result  of 
SQch  enquiry,  clearly  shows  that  thi$  con- 
struction of  the  law  is  perfectly  correct. 
The  validity  or  otherwise  of  the  title  set 
op  by  the  claimant  is  not  to  be  investigated 
directly.  The  issue  for  adjudication  is 
whether  the  judgment-debtor  is  in  posses- 
aon  of  the  propeity  attached  for  sale, 
actually  or  constructively;  and  for  the 
purpose  of  determining  this  issue,  the 
claimant  is  to  be  placed  in  the  category  of 
a  defendant.  A  person  who  comes  forward 
with  a  claim,  and  admits  at  the  same  time 
that  the  debtor  is  in  possession  of  some 
share  or  interest,  however  small,  admits  the 
very  fact  which  it  is  the  object  of  an 
enquiry  under  that  Section  to  ascertain. 
What,  again,  is  the  order  to  be  passed  after 
the  necessary  enquiry  is  made  ?  It  must 
be  either  for  releasing  the  entire  property 
imder  attachment,  or  for  directing  the  sale 
of  the  rights  and  interests  of  the  judgment- 
debtor,  in  rejection  of  the  claim.  The  order 
passed  in  the  present  case  is  inconsistent 
and  illegal.  What  can  be  the  meaning  of 
an  order  which  directs  the  release  of 
the  14  annas  5  gundahs  claimed  by  the 
special  appellants,  and  at  the  same  time 
allows  the  sale  of  the  rights  and  interests 
of  the  judgment-debtor  in  the  property 
attached  to  be  proceeded  with?  Such  an 
order  could  not  have  been  possibly  passed, 
if  the  Court  had  kept  in  view  the  pro- 
visions of  the  law  above  referred  to. 
It  cannot  be  contended  that  it  was  the 
intention  of  the  Legislature  that,  whenever 
a  claim  is  preferred  in  the  execution  depart- 
ment, the  Court  is  bound  to  enquire  into 
its  validity.  Suppose  a  person  appeared  as 
a  claimant  upon  the  ground  that  the  judg- 


ment-debtor was  in  possession  of  the 
property  attached  as  ^  mere  mortgagee, 
the  right  of  ownership  bein^  vested  in 
himself.  Is  it  necessary  for  the  Court  to 
enquire  into  such  a  claim  under  Section 
246  ?  If  it  is  not,  we  fail  to  perceive  any 
reason  why  an  enquiry  under  that  Section 
should  be  required  when  the  claimant  con- 
tends that  the  debtor  is  in  possession  of 
half,  and  not  of  the  whole,  property  under 
attachment.  This  principle  was  expressly 
recognized  by  the  Circular  Order  of  the 
late  Sudder  Court  bearing  date  the  loth 
of  June  1842,  and  we  do  not  think  that 
there  has  been  any  departure  from  it  by  the 
enactment  of  Section  246  of  the  Civil  Code. 
The  proceeding  relied  upon  by  the  special 
appellants  is  in  our  opinion  void  for  want 
of*  jurisdiction,  and  is  otherwise  bad  in  law 
for  the  illegal  way  in  which  it  has  been 
conducted,  as  also  for  the  illegal  order  which 
it  has  given  rise  to. 

With  regard  to  the  second  point,  we 
observe  that  the  Judge  below  has  declared 
the  alienations  set  up  by  the  special  appel- 
lants as  void  in  law  in  consequence  of  their 
having  been  made  at  a  time  subsequent  in 
date  to  the  institution  of  legal  proceedings 
by  a  mortgagee  to  enforce  his  mortgage- 
lien  upon  the  property  alienated.  The 
soundness  of  this  ruling  has  not  been  ques- 
tioned before  us  by  the  pleaders  for  the 
special  appellants,  and  we  ourselves  do  not 
see  any  reason  to  come  to  a  different  coii- 
clusion.  We  observe,  however,  that,  even 
if  it  were  necessary  to  enquire  into  the 
genuineness  and  bona  fides  of  the  convey- 
ances relied  upon  by  the  special  appellants, 
ample  opportunity  was  given  to  them  to 
produce  all  the  evidence  they  had  to  pro- 
duce in  the  case.  No  bond-fide  attempjL  was 
made  to  do  so,  and  the  special  appellants, 
therefore,  have  no  right  to  ask  us  to  relieve 
them  from  the  consequences  •  of  their  own 
negligence. 

We,  accordingly,  dismiss  this  special  ap- 
peal with  costs. 
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The  15th  August  1867. 

•  Present: 

The  Hon'ble  W.  S.  Seton-Karr  and 
Dwarkanath  Mitter,  Judges, 

Procedure — Limitation. 

Case  No.  11 49  of  1867. 

Special  Appeal  from  a  decision  passed  by  the 
Second  Principal  Sudder  Ameen  of  the 
2^-PergunnahSy  dated  the  2$th  February 
i86j^  affirming  a  decision  passed  by  the 
Moonsiff  of  Baraset,  dated  the  28th  June 
1866. 

Kedarnath  Ghose  (one  of  the 
Defendants),  Appellant, 

versus 

Kasim  Mundul  and  another  (Plaintiffs)  and 
others  (Defendants),  Respondents, 

Baboo  Nubo  Kishen  Mookerjee  for  Appellant. 

Baboo  Tarucknath  Sein  for  Respondents. 

There  is  no  law  which  prevents  a  Lower  Appellate 
Court  from  looking  into  all  the  facts  of  a  case  oefore 
comingr  to  a  conclusion  on  the  point  of  limitation. 

Seton-Karr,  J. — There  are  no  grounds 
for  special  appeal  in  this  case.  Upon  a 
review  of  the  whole  evidence  on  the  record, 
the  Lower  Appellate  Court  has  come  to  the 
conclusion  that  the  plaintiff  had  been  dis- 
possessed by  the  defendant  in  1260,  as  stated 
in  the  plaint.  The  Lower  Appellate  Court 
has  also  found  that  the  plea  of  relinquish- 
ment set  up  by  the  defendant  is  not  estab- 
lished. Under  these  circumstances,  we  can- 
not interfere  with  the  judgment  passed  by  the 
Court  below. 

It  is  said  that  the  Lower  Appellate  Court 
has  committed  an  error  in  law  in  trying  the 
plea  of  limitation  with  the  merits  of  the 
case.  We  do  not  think  that  this  objection  is 
at  all  valid  ;  and,  even  if  there  were  any 
law  to  prevent  the  Lower  Appellate  Court 
from  looking  into  all  the  facts  of  the  case 
before  coming  to  a  conclusion  on  the  point 
of  limitation,  the  special  appellant  has  fail- 
ed to  show  us  how  the  merits  of  the  case 
have  been  affected  by  the  procedure  adopted 
by  the  Lower  Appellate  Court.     For  these 


reasons  we  dismiss  this  special  appeal  with 
CQSts  and  interest. 


The  1 6th  August  1867. 
Present : 

The  Honble  H.  V.  Bayley  and  J.  B.  Phear. 

Judges, 

Witness  (Evidence  to  be  taken  of  eTeiT)— Suit  by 
minor — Legal  necessity — Onus— Plaint 

Cases  Nos.  588  and  594.  of  1867. 

Special  Appeals  from  a  decision  passed  by 
the  Judge  of  Sarun,  dated  the  2gth 
December  1866,  affirming  a  decision  passed 
by  the  Principal  Sudder  Ameen  of  that 
District,  dcUed  the  jist  August  /86s* 

Looloo  Singh  and  another  (Defendants), 

Appellants, 


versus 


Rajendur  Laha  (Plaintiff),  Respondent. 

Baboos  Debendro  Narian  Bose  and  Doorga 
Dass  Dutt  for  Appellants. 

Baboo  Kalee  Kishen  Sein  for  Respondent 

Every  party  to'a  suit  .is  entitled  to  have  all  the  wit- 
nesses; wnom  he  desires  to  call,  and  is  ready  at  the  trial 


to  produce,  heard  by  the  Court,  whatever  opinion  the 
Court  may  form  by  anticipation  as  to  the  proluble  value 
of  the  evidence  when  it  shall  be  g^iven. 

In  a  suit  to  set  aside  sales  made  by  a  minor's  f^uard- 
ians,  on  the  grround  that  the  sales  were  not  justified  by 
any  recognized  legal  necessity,  the  ontAS  is  on  the  defend* 
ant  to  prove  the  necessity.  Nature  of  proof  sufficient 
to  discharge  such  onus  explained. 

Each  alienation  in  a  suit  of  this  nature  by  the  guard- 
ians constitutes  the  root  of  a  distinct  cause  of  action* 
and  a  suit  which  combines  several  of  them  in  one  pbist 
ought  not  to  be  entertained. 

Phear,  J, — Both  these  appeals  arise  out 
of  a  suit  which  was  brought  by  one  Raj- 
endur Laha  against  the  purchasers  of  several 
portions  of  his  property  to  set  aside  the  re- 
spective contracts  of  sale.  These  contracts 
were  made  during  his  minority  by  four 
ladies,  the  two  widows  of  his  father  and  the 
two  widows  of  his  paternal  uncle,  who  appear 
some  or  all  of  them  to  have  acted  as  the 
minor's  guardians.  -  It  was  alleged  that  the 
sales  in  question  were  not  justified  by  any 
recognized  legal  necessity,  and  on  this  ground 
the  plaintiff  placed  his  title  to  the  relief  te 
sought.  • 
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Both  the  Lower  Courts  arrived  at  the  con- 
clusion that  there  was  no  sufficient  necessity 
to  give  validity  to  any  one  of  the  sales,  and 
therefore  decreed  the  plaintiff's  claim  in  all 
instances. 

Against  this  decision,  two  only  of  the 
defendants  have  appealed  by  petitions  num- 
bered as  above. 

The  grounds  taken  by  the  appellant  in 
No.  594  are — 

lit, — ^That  the  Court  of  first  instance  re- 
fused to  allow  witnesses  to  be  called  in  his 
behalf,  who  were  in  Court  ready  to  give  their 
evidence,  and  were  tendered  by  him  for  that 
purpose ;  and  that,  although  he  objected  before 
the  Lower  Appellate  Court  to  the  first  Court's 
decision  for  this  reason,  the  Lower  Appellate 
Court  overruled  his  objection. 

2nd, — ^That  the  onus  of  proving  the 
validity  of  the  sale  was  wrongly  placed 
upon  die  defendant. 

yd, — And  lastly  that,  by  the  finding  of 
the  Lower  Appellate  Court  itself,  necessity 
for  the  sale  to  the  extent  of  at  least  950 
rupees  was  actually  made  out. 

We  are  of  opinion  that  the  appellant 
ought  to  succeed  on  the  first  mentioned 
ground.  Every  party  to  a  suit  is  entitled 
to  have  all  the  witnesses  whom  he  desires  to 
call,  and  is  ready  at  the  trial  to  produce, 
heard  by  the  Court,  whatever  opinion  the 
Court  may  form  by  anticipation  as  to  the 
probable  value  of  the  evidence  when  it  shall 
be  given. 

As  to  the  second  ground,  we  think  that 
the  burden  of  proof  was  rightly  placed  by 
the  Lower  Courts,  althoagh  it  seems  to  us 
that  both  the  Courts  erred  as  to  what  that 
mus  involved.  To  discharge  that  onus^  it 
was  not  obligatory  on  the  defendant  to  show 
that  the  alleged  necessity  for  the  sale 
actually  existed;  it  would  have  been  suffi- 
cient if  he  had  established  that,  before  com- 
pleting his  purchase,  he  had  made  all  reason- 
able enquiry  as  to  the  existence  of  that 
necessity,  and  that  .the  result  of  his  enquiries 
was  to  satisfy  him,  as  an  honest  man,  of  the 
necessity  being  real,  and  not  pretended. 
However,  the  defendant  does  not  now  com- 

tlain  of  the  nature  6i  the  burden  laid  upon 
Im,  and  does  not  say  that  he  could  have 
supported  it  had  its  character  been  changed, 
and  we  see  no  reason  for  supposing  that  he 
lias  suffered  by  the  mistake  of  the  Courts. 
As,  therefore,  he  is  clearly  wrong  in  his 
{V<^ent  contention,  we  reject  thfs  head  of 
appeal.  m 
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The  third  point  urged  in  special  appeal 
does  not  call  for  particular  decision  now. 
The  case  is  remanded  in  order  that  the  de- 
fendant may  have  an  opportunity  of  pro- 
ducing before  the  Court  those  witnesses  who 
were  present  in  Court,  and  ready  to  giye 
their  evidence  in  the  first  instance.  In 
coming  to  a  final  conclusion  on  the  whole  of 
the  evidence,  including  that  which  may  be 
added  according  to  the  terms  of  this  remand, 
the  Lower  Appellate  Court  will  consider  the 
facts  involved  in  the  third  of  the  special 
appellant's  grounds  of  appeal. 

In  No.  358  the  appellant  objects — 

ist, — That  the  Lower  Appellate  Court 
wrongly  decided  that  the  Court  of  first 
instance  had  given  him  ample  time  to  file 
and  produce  his  evidence  before  it« 

2nd, — That  it  also  wrongly  decided  that 
the  Court  of  first  instance  had  not  been 
asked  to  call  for  the  record  of  another  suit 
mentioned,  with  the  view  to  the  production 
of  documentary  evidence  therefrom. 

2rd, — That  the  burden  of  proving  the 
validity  of  the  sale  was  wrongly  placed  upon 
him. 

The  appellam  gives  us  no  means  of  judging 
as  to  the  correctness  of  the  Lower  Appellate 
Court's  decisions  complained  of  in  the  first 
and  second  grounds.  These  decisions  were 
clearly  come  to  on  the  exercise  of  a  discre- 
tion possessed  by  the  Court,  and,  in  the  ab- 
sence of  any  evidence  to  the  contrary,  we 
must  assume  on  special  appeal  that  that 
discretion  was  judicially  exercised. 

The  third  ground  of  special  appeal  we 
have  already  dealt  with  in  our  judgment 
upon  special  appeal  594-  . 

This  appeal  No.  588  must  be  dismissed 
with  costs. 

We  feel  bound  to  remark,  with  regard  to 
this  suit-  generally,  that  the  plaint  seems  to 
have  been  framed  in  a  manner  greatly  cal- 
culated to  embarrass  the  defendants.  *Each 
aliehation  by  the  plaintiff's  guardians  con- 
stituted the  root  of  a  distinct  cause  of 
action,  and  the  first  Court  ought  not  to  have 
entertained  a  suit  which  combined  several 
of  them  in  one  plaint. 
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The  17th  August  1867. 

Bresent: 

The  Hon'ble  G.  Loch  and  Dwarkanaih 

Milter,  Judges, 

Oral  e^dence  sufficient  to  prove  title. 

Case  No.  652  of  1867. 

Special  A  ppeal  from  a  decision  passed  hy 
the  Principal  Sudder  Ameen  of  Chiiia- 
gongf  dated  the  2^th  January  i86*j,  re- 
versing a  decision  passed  by  the  Officiating 
Moonsiff  of  Seetakoond^  dated  the  i8th 
May  J  866, 

Ram  Soondur  Mundul  (Plaintiff),  Appellant^ 

versus 

Akima  Bibee  and  others  (Defendants), 
Respondents, 

Baboo  Kishen  Succa  Mookerjee 
for  Appellant. 

No  one  for  Respondents. 

Oral  testimony,  \i  worthy  of  credit,  is  sufficient  with- 
out documentary  evidence  to  prove  a  fact  or  a  title. 

Loch^  J, — ^This  case  has  been  most  un- 
satisfactorily disposed  of  by  the  Principal 
Sudder  Ameen  in  appeal  from  the  judgment 
of  the  Moonsiff.  The  dispute  is  about  a 
tank  which  plainiifF  alleges  was  excavated 
by  his  grandfather,  and  which  the  defendant 
holds  of  him  as  jotedar.  The  defendants 
claim  it  under  a  pottah  from  another  pro- 
pfrietor.  The  Moonsiff  found  against  the 
defendants,  holding  that  the-  pottah  was 
Spurious,  and  that  plaintiff  had  proved  his 
case.  The  Principal  Sudder  Ameen  com- 
mences by  staling  that  plaintiff  has  pro- 
duced no  evidence  to  establish  his  allegation 
'whether  the  disputed  land  has  been  held 
rightfully  by  plaintiff  from  the  time  of  his 
ancestor.  He  then  goes  on  to  say  that, 
"though  plaintiff's  witnesses  have  deposed 
"to  the  tank  having  been  excavated  by  the 
plaintiff's  ancestor,  yet  they  have  stated 
the  same  to  have  been  held  by  the  defend- 
ant 10  or  1 1  years.  Therefore  the  plaint- 
"iff's  claim  has  not  been  proved.  The  tank 
"  cannot  be  held  as  proved  to  have  belonged 
"to  the  plaintiff's  predecessor,  simply  by  oral 
"evidence." 

Now,  it  appears  to  us,  the  Principal  Sud- 
der *Ameen  has  committed  two  mistakes  in 
this  judgment :  first,  he  has  not  slated  the 
whole  purport  of  the  evidence  given  by  the 
plaintiff's  witnesses,  viz  y  the  nature  of  the 
defendant's  possession ;  and,  secondly^  he  lays 
down  a  rule  that  oral  testimony  is  of  itself 
insufficient  to  prove  a  fact  or  a  title.    Surely, 
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the  Piincipal  Sudder  Ameen  is  aware,  after 
the  experience  he  has  had  as  a  judicial  offi- 
cer, that  oral  testimony,  if  worthy  of  credit, 
is  sufficient  without  documentary  evideooe 
to  prove  a  fact.  If  the  Principal  Sudder 
Ameen  consider  the  evidence  of  plaintiffs 
witnesses  undeserving  of  credit,  he  should 
give  his  reasons  for  rejecting  it.  The  High 
Court  have,  for  some  time  past,  had  occasion 
to  remark  that  the  careful  and  well-consi- 
dered decisions  of  Moonsiffs  are  frequently 
set  aside  by  Principal  Sudder  Ameens  hastily 
and  on  insufficient  grounds,  and  the  judg- 
ment of  the  Lower  Appellate  Court  now  be- 
fore us  appears  to  us  to  be  of  that  character. 
The  case  is  remanded  to  the  Lower  Appellate 
Court,  to  he  disposed  of  with  reference  to  the 
above  remarks. 


The  17th  August  1867. 
Present  : 
The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phcar, 

Judges, 

Ikhteatun  or  Pro  forma  defendants— Res 

adjudicata. 

Case  No.  590  of  1867. 

Special  Appeal  from  a  decision  passed  by 
Mr,  A ,  Hope^  Judge  of  Sarun,  doled  the 
2 1st  February  186^^  affirming  a  decisium 
passed  by  Baboo  Gunga  Churn  Skdnu, 
Principal  Sudder  Ameen  of  that  District^ 
dated  the  21st  February  1866, 

Deokee  Nundun  Roy  (Plaintiff;,  Appellaniy 

versus 

Kalee  Pershad  and  others  (Defendants), 

Respondents, 

Mr,  R,  T,  Allan  for  Appellant. 

Baboo  Kishen  'Succa  Mookerjee  for 

Respondents. 

A  decree  made  in  favor  of  a  plaintiff  in  a  suit  is  txiid- 
in^  upon  the  defendants  collectively  and  severally,  o«t* 
withstanding  any  of  them  was  made  a  defendant  oi^ 
ikhteatun,  %.  e.,  by  way  of  precaution.  Any  issue mhicn 
is  material  to  the  rights  of  parties  in  the  matter  ol  tbc 
suit  between  them,  whether  actually  contested  or  Dot* 
shall  not  afterwards  be  raised  in  a  subsequcttt  nit 
between  the  same  parties. 

Phear,  J, — In  this  case  it  appears  that  a 
certain  estate,  of  which  there  were  sevefil 
co-proprietors,  was  put  up  for  sale  and  told 
for  arrears  of  Government  revenue. 

Amongst  the  co- proprietors  wereMu 
mut  Eden  and  Syud  Uzamut  Hossein. 
execution  of  a  decree    against    these 
]»trsons  iointly,  their*  share  in  the 
of  the  revenue-sale  in  the  Collector's 
were  sold  to  one  Kalee  Pershad. 
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Upon  this  Kalee  Persbad  brought  a  suit 
against  Mussamut  Eden  and  Syud  Uzamut 
Hossein  as  principal  defendants,  and  all  the 
other  co-proprietors,  or  their  representatives 
(including  the  present  plaintiff),  as  pro 
fornd  (ikhieaiun)  or  precautionary  defend- 
ants, to  have  it  declared  that  he  was  entitled 
to  have  this  share  of  the  money  paid  out  to 
him  by  the  Collector.  In  this  suit  Kalee 
Pershad  obtained  the  decree  he  sought, 
withoHt.any  qualification  as  to  rights  to  the 
same  share  in  any  of  the  defendants. 

The  present  plaintiff  now  sues  Kalee 
Pet^had  to  establish  that  he  has  a  mortgage 
(dated  upwards  of  30  years  before  that  suit) 
over  the  whole  of  the  property  which  was 
sold  at  the  Government  sale,  and  a  lien  upon 
the  portion  of  the  proceeds  to  which  his 
decree  declared  him  entitled. 

The  only  question  before  us  is  this, 
namely,  whether  or  not  the  decree  which 
Kalee  Pershad  obtained  in  declaration  of  his 
right  to  be  paid  by  the  Collector  the  share 
of  Mussamut  Eden  and  Syud  Uzamut 
Hossein  in  the  surplus  proceeds  of  the 
revenue-sale  is  binding  on  the  present  defend- 
ant It  is  urged  that  it  is  not  so;  because, 
ahhoDgh  be  was  a  defendant  in  that  suit, 
he  was  not  a  prinapal  defendant,  but  was 
only  made  a  defendant  (as  the  plaint  termed 
it)  "ikhteainn"  (literally  "by  way  of  pre- 
caution"); and  that  the  whole  tenor  of  the 
plaint  shows  that  the  claim  was  made 
against  the  principal  defendants,  and  not  at 
all  against  the  precautionary  defendants. 

We  are  of  opinion  that  this  contention 
cannot  be  upheld.  The  decree  in  any  suit 
most  be  treated  as  an  adjudication  of  right 
IS  between  the  plaintiff  on  the  one  side,  and 
the  defendants  collectively  and  severally  on 
the  other,  except  only  so  lar  as  the  decree 
If  contains  any  modification  or  reserva- 
in  regard  to  any  of  the  indivfdual  de- 
ts.  If  the  claim  which  the  present 
jntiff  now  makes  against  Kalee  Pershad 
well-founded,  it  would  have  constituted 
good  defence  to  the  action  which  Kalee 
ad  formerly  brought  against  him  and 
rs.  It  is  his  own  fault  that  he  did 
set  up  that  defence  at  that  time.  The 
ity  of  putting  some  term  to  litigation 
the  foundation  of  the  rule  that  any  issue 
h  is  material  to  the  rights  of  the  par- 
m  the  matter  of  suit  between  them, 
r  actually  contested  or  not.  shall  not 
ds  be  raised  in  a  subseqi>eni  suit 
een  the  same  parties.  And,  in  this  re- 
t  a  defendant  Drought  in  pro/ormd  is  ip 


exactly  the  same  situation  as  any  other 
defendant,  whatever  may  be  thfc  case  with 
regard  to  his  costs. 

Kalee  Pershad 's  decree  of  right  was  in 
terms  absolute  against  all  the  defendants 
(including  the  present  plaintiff  without 
exception).  Therefore,  the  present  plaintiff 
cannot  in  this  suit  question  it,  or  make  it 
subject  to  a  reservation,  which,  in  the  former 
suit,  he  failed  to  set  up  or  establish  by  way 
of  defence. 

Holding  these  views,  we  think  the  Lower 
Courts  are  right  in  considering  the  subject 
of  the  present  suit  a  res  adjudicata  between 
the  parties,  and  we  therefore  dismiss  this 
appeal  with  costs. 


The  17th  August  1867. 

Present : 

The  Hon'ble  G.  Loch  and  Dwarkanath 
Mitter,  fudges, 

Intervenor  under  Section  77.  Act  X — Receipt 
of  rent — Adding  a  respondent  to  the  record — 
Error  as  to  a  stamp— Appeal— Section  350, 
Code  of  Civil  Procedure. 

Case  No.  554  of  1867. 

Special  Appeal  from  a  decision  passed  hy 
Mr,  O.  ioogood.  Judge  of  Beerbhoom, 
dated  the  24th  December  1866,  modify-* 
ing  a  decision  passed  by  Mr,  A.  Clarke, 
Assistant  Collector  of  that  District,  dated 
the  2yth  March  1866, 

Showdaminee  Dossee,  mother  and  guardian 
of  Tara  ProSunno  Bose,  minor  (Objector), 
Appellant, 

versus 

Ram  Roodroo  Gangooly  and  others  (Plaint- 
iffs), and  others  (Defendants),  Respondents. 

Baboos  Jugodanund  Mookerjee  and  Rasp^ 
Beharee  Ghose  for  Appellant. 

Baboo  Kishen  Succa  Mookerjee  for 
Respondents. 

An  intervenor  under  Section  77,  Act  X.  of  1859,  who 
had  never  been  in  receipt  of  rent  prior  to  the  com- 
mencement of  the  suit,  has  no  locus  standi  in  Court. 
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A  Judge  has  discretion  in  the  matter  of  adding  a  ' 
fresh  respondent  to  the  qfcord^  the  latter  having  been 
a  party  to  the  Original  suit. 

'  An  error  on  a  matter  of  stamp  is  no  ground  for  appeal, 
and  is  no  reason  for  interfering  with  the  decision  of  the 
Court  below  under  Section  550  of  the  Code  of  Civil 
Procedure. 

Mitttr^  J, — ^Thk  special  appellant  before 
OS  is  an  intervener  in  a  suit  brought  by  the 
respondent  for  arrears  of  rent.     It  is  not 
necessary  for  us  specifically  to  go  into  the 
first  three  grounds  taken  in  the  memoran- 
dum of  appeal.    These  grounds  might  have 
been  good  and  valid  grounds  if  the  ryot  had 
been    complaining    before    us    against  the 
decree  passed  in  the  Court  below,  or  even  if 
the  special  appellant  had  come  up  to  us  as  a 
plaintiff    suing    for    arrears    of  rent.     The 
Lower  Appellate  Court  has  distinctly  found 
it  as  a  fact  that  the  special  appellant  had 
never  been  in    the  receipt  of  rent  at  any 
time  prior  to  the  commencement  of  the  suit ; 
and  this  finding  is  quite  sufficient  to  throw 
him  out  of  Court.     Section  tj  of  Act^X. 
of  1859    distinctly  lays  down  this  to  be  the 
only  point  for  enquiry  as  between  a  plaintiff 
and  an  int^rvenor ;  and,  if  tltis  point  is  not 
established  in  favor  of  the  latter,  he  has  got 
no  locus  standi  in  Court. 


With  reference    to  the   last  ground,  we 
observe  that  it  cannot  be  maintained.     The 
plaintiff  had  omitted  to  make  the  special 
appellant  a  respondent  to  the  appeal  he  had 
preferred  in  the  Court  below.     He  then  ap* 
plied  for  leave  to  bring  him  into  the  cate- 
gory of  respondents,  and  the  Judge  granted 
the    application.     It  is   admitted    that    the 
Judge  has  jurisdiction  to  allow  an  appeal  to 
be  filed   after  the   expiration  of    the    pre- 
scribed period ;  and  we  do  not  see  any  reason 
why  it  is  to  be  held  that  he  cannot  exercise 
a  similar  discretion  in  the  matter  of  adding 
a  fresh  respondent  to  the  record,  it  being 
borne  in  mind  that  the  latter  was  a  party 
to  the  original   suit.     The  latter  privilege 
follows  as  a  necessary  corollary  to  the  for- 
mer.    The  only  question  that  can  be  raised 
is  whether   a  fresh   stamp   ought  to  have 
been  filed.     We  do  not  think  that  this  is  the 
intention  of  the  Legislature.     But,  even  if  it 
were,  an  error  on  a  matter  of  stamp  is  no 
ground  for  appeal.     It  is  a  technical  objec- 
tion which  does  not  affect  the  merits  of  the 
case,  and  therefore  does  not  afford  a  reason 
for    interfering    with    the   decision   of   the 
Court   below    under    Section    350    of    the 
Code. 

We  dismiss  this  appeal  with  costs. 


The  i7ih  August  1867. 

Present  : 

The  Hon'ble  G.  Loch  and  Dwarkanath 
Mitter,  Judges, 

Jurisdiction— Suit  to  set  aside  lease — Clause  S 
Section  23,  Act  X.,  1859— Payment  of  rent 

Case  No.  589  of  1 867. 

Special  Appeal  from  a  decision  passed  fy 
the  Judge  of  Rungpor^^  dated  the  31st 
Decemher  1866^  affirming  a  decision 
passed  by  the  Principal  Sudder  Ameen 
of  that  District,  dated  the  gth  July 
r866, 

Tajeh  Mahomed  Purdhan  (Defendant), 

Appellanty 

versus 

Jogendro  Deb  Roykut  (Plaintiff).  Respondent, 

Baboo  Kishen  Succa  Mookerjee  for 
Appellant. 

Baboos    Onookool  Chunder   Mookerjee  and 
Kishen  Dyal  Roy  for  Respondent. 

A  suit  to  set  aside  a  lease  as  null  and  void  does  not 
fall  within  the  provisions  of  Clause  5,  Section  23*  A^X^ 
1850,  but  is  cog^nizable  by  a  Civil  Court,  even  thoarh 
plaintiff  mentions  that  a  balance  of  rent  is  doe  oy 
defendant. 

If  defendant's  lease  is  declared  null  and  void,  the  fact 
of  his  having  paid  rent  for  one  year  will  not  entitle 
him  to  retain  tne  land. 

Loch,  J, — This  was  a  suit  to  set  aside  a 
lease  given  by  the  manager  of  the  plaintiff's 
estate  while  it  was  under  the  charge  of  the 
Court  of  Wards.  Both  the  Lower  Conrtsj 
have  given  a  decree  in  favor  of  the  plaintifE] 
In  special  appeal  it  is  urged  by  the  defend* 
ant  that  this  suit  should  have  been  brougl 
in  the  Collector's  Court  under  Clause  5J 
Section  23,  Act  X.  of  1859,  as  the  plaint] 
iff  seeks  to  eject  the  defendant  allegii 
an  arrear  of  rent,  and,  second,  that,  Sis  tl 
plaintiff's  brother  had  received  rent 
the  defendant,  and  had  thereby  acknowiedf 
bis  tenancy,  the  plaintiff  was  barred  by  ih< 
act  of  his  brother. 

We  agree  with  the  Judge  in  dismtssii 
the  suit.     Though  plaintiff  mentioned 
a  balance  of  rent  was  due  by  the  defend 
ant,  he  did  not  sue   to  eject  him  on 
ground,  but  he  brought  his  action  to  hi^ 
the  lease  granted  by  the  manager  decb 
null  and  void,  and  therefore  the  plaii 
ci«^e   did    not   fall  within  the  provisions 
Clause  5,  Section  23,  Act  X.   of  1859, 
was  cognizable  by  the   Civil   Court, 
second  objection  we  think  untenable ;  for.{ 
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the  lease  under  which  the  defendant  holds 
be  declared  null  and  void,  the  fact  that 
plaintiff's  brother  took  rent  for  one  year 
from  the  defendant  will  not  entitle  the  latter 
to  retain  the  land. 

We  dismiss  the  appeal  with  costs. 


The  17th  August  1867. 

Present : 

The  Hon'ble  G.  Loch  and  DWarkanath  Mitter, 

Judges, 

Mortgage— Premature  suit  to  recover 
possession. 

Special  Appeals  from  a  decision  passed  by 
Mr,  A,  Hope^  Judge  of  Sarun^  dated  the 
2gth  September  1S66,  reversing  a  decision 
passed  by  Moulvie  Itrut  Hossein  Khan^ 
Principal  Sudder  Ameen  of  that  District^ 
dated  the  2gth  April  1864, 

Case  No.  3335  of  1866. 

Shah.Kimdun  Lall  and  another  (Defend- 
ants), Appellants, 

versus 

Sasta  Kooer  and  another  (Plaintiffs), 
Respondents, 

Baboo  Kishen  Succa  Mookerjee  for 
Appellants. 

No  one  for  Respondents. 

Case  No.  3  of  1867. 

Mussamut  Susta  Kooer  (Plaintiff), 
Appellant, 

versus 

Shah  Kimdun  Lall  and  others  (Defendants), 

Respondents, 

Mr,  R,  T.  Allan  for  Appellant. 

Bahoos  Tarucknath  Sein  and  Kishen  Succa 
Mootterjee  for  Respondents. 

Where  a  mortgagfor  sues  to  recover  possession  of  the 
mortt;a{[ed  property  on  the  ground  that  the  loan  has 
been  paid  off  from  the  assets  of  the  estate,  and  that  he 
IS  entitled  to  recover  surplus  collections,  and  the  Court 
finds  that  a  large  balance  in  favor  of  the  mortgagee 
stiU  exists,  plaintiff  is  not  entitled  to  a  conditional  de- 
cree, and  the  suit  should  be  dismissed. 

Loch,  J. — We  think  there  are  no  suffi- 
cient grounds  for  interfering  with  the  find- 
ing of  ihe  Court  ^below  in  regard  to  the 
accoants.  It  is  evident  that  the  special 
appellant  in  No.  3335,  who  are  mortgagees 
in  possession,  did  not  put  in  the  accounts 
required  by. law,  and  the  Judge  pronounced 
^  accounts  which  they  did  file  to  be  in- 
sufficient,    'they  then  asked  the  Judge  to 


accept  the  sum  of  Rupees  675  mentioned 
by  the  respondent  as  rej^resenting  the  assets 
of  the  estate.  This  the  Judg^  has  done, 
and  found  that  plaintiff  is  entitled  to  obtain 
possession  on  paying  to  the  special  appellants, 
the  mortgagees,  the  sum  of  Rupees  2,219-13 
found  to  be  still  due  to  them. 

The  special  appeal  No.  3  is  on  the  part 
of  the  plaintiff  who  seeks  to  recover  posses- 
sion from  the  mortgagees.  He  urges  that 
the  Judge  should  have  calculated  the  assets 
at  Rupees  845,  and  not  at  Rupees  675 ;  but, 
from  plaintiff's  own  showing,  we  do  not 
think  this  would  have  been  of  any  advantage 
to  him  ;  for,  if  expenses  of  collection  be  de- 
ducted from  the  larger  sum,  the  net  assets 
for  .the  repayment  of  the  loan  correspond 
very  nearly  with  the  sum  taken  by  the 
Judge. 

As  a  balance  has  been  found  against  the 
plaintiff,  we  question  whether  the  Judge's 
order  allowing  him  to  recover  possession  on 
oayment  of  such  balance  is  a  correct  one. 
We  think  the  order  should  have  been  for  the 
dismissal  of  the  suit  with  costs,  for  the 
plaintiff  comes  into  Court  and  asks  for  posses- 
sion, on  the  ground  that  the  loan  has  been 
paid  off  from  the  assets  of  the  estate,  and 
that  he  is  entitied  to  re-enter  and  to  recover 
surplus  collections  from  the  defendant.  It 
is  found,  however,  that  a  large  balance  in 
favor  of  the  defendant  still  exists ;  and,  till 
it  be  paid  off,  plaintiff  is  not  entitled  to  re- 
cover possession.  The  suit  may  be  said  to 
have  been  brought  prematurely  and  should 
be  dismissed,  for  he  has  no  right  to  disturb 
the  possession  of  the  mortgagees  so  long  as 
a  balance  exists  in  their  favor.  The  bal- 
ance, however,  having  been  ascertained,  the 
mortgagor  might  the  next  day  deposit 
the  amount  and  demand  possession ;  and,  if 
possession  were  not  given,  he  could  recover 
by  action,  and  the  mortgagees  would  be  li- 
able to  the  costs  of  such  suit,  as  well  as  to 
account  for  all  mesne-profits  from  the  date 
on  which  the  account  was  adjusted.  It  is 
said  that  it  would  be  inconvenient  and  ha- 
rassing to  the  mortgagor  if  he  were  obliged 
to  institute  a  fresh  suit,  but  we  think  it  is 
more  inconvenient  to  give  a  conditional 
decree ;  for,  if  the  money  be  not  paid  imme- 
diately, a  fresh  account  is  rendered  necessary 
to  show  what  amount  of  mesne-profits  have 
been  realized  in  the  interim  ;  and,  if  a  balance 
still  ^xist  against  the  mortgagor,  he  may 
still  continue  to  delay  payment  preferring 
to  let  the  mortgagees  recover  from  the 
estate,  and  the  suit  will  be  continually  before 
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the  Court  somewhat  in  the  form  of  an  exe- 
cution of  decree.  As  for  the  hardship  to 
the  mortgagfr,  we  tmnk  he  cannot  complain 
of  that.  He  takes  his  chance.  He  is 
supposed  to  know  what  are  the  assets  of  his 
property.  He  knows  the  amount  of  his 
debt  with  interest,  and  is  able  to  calculate 
whether  the  assets  are  sufficient  with  a  rea- 
sonable allowance  for  contingencies  sufficient 
to  pay  off  the  loan  within  a  certain  period  ; 
and,  if  he  comes  rashly  into  Court,  he  must 
run  the  risk  of  every  suitor  who,  failing 
to  prove  his  allegations,  has  his  suit  dis- 
missed. It  is  urged,  however,  by  Mr.  Allan 
for  the  other  side  that,  whatever  was  the 
practice  formerly,  the  more  recent  decisions 
show  that  conditional  decrees  have  been 
given ;  and,  in  support  of  his  allegation,  he 
produced  a  judgment  of  a  Division  Bench, 
in  which  a  conditional  order  had  been 
passed.  But  it  does  not  appear  that  in  that 
case  any  question  was  raised  as  to  the  form 
which  the  decree  was  to  take,  and,  therefore, 
we  think  we  shall  not  be  acting  in  opposi- 
tion to  the  rules  of  this  Court  if  we  pas5 
the  order  which  in  this  case  appears  to  us 
the  proper  one,  and  dismiss  the  plaintiff's 
suit  with  costs. 


The  19th  August  1867.  • 

Present: 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

'RtCQytrj  of  possession  after  ouster—Onus — 
Possessory  suit— Section  15,  Act  XIV.  of 
1859. 

Case  No.  172  of  1867. 

Application  for  review  of  judgment  passed 
by  the  Honble  Justices  Kemp  and  Glover^ 
on  the  ^h  April  iSSy,  in  special  appeal 
No.  ^7jp  of  1866,* 

Musst.  Tukroonissa  Begum  and  others 
(Respondents),  Petitioners^ 

versus 

Musst.  Mogul  Jan  Bebee  (Appellant), 
Opposite  Party. 

Mr.  C  Gregory  and  Baboo  Mohinee  Mohun 
Roy  for  Petitioners. 

Baboo  Romesh  Chunder  Mitier  for  the 

Opposite  Party. 

In  a  case  for  recovery  of  possession  after  ouster  in 
which  the  plaintiff  is  held  to  have  a  bad  title,  whilst 
the  title   01  the  defendant  in  possession  has  not  been 

•  See  7  Weekly  Reporter,  page  332. 


enquired  into,  the  plaintiff  cannot  oust  the  defendant 
in  possession  simply  bv  proving  anterior  poss^ssioo, 
.but  must  prove  title.  A  possessory  suit  unaer  Section 
15,  Act  XIV.  of  1S59,  should  in  sucti  a  case  be  brought 
within  the  proper  time. 

Glover^  J. — This  application  for  a  review 
of  our  judgment  of  the  4th  April  last  is 
based  upon  two  grounds  : — 

(i.)  That  the  long  anterior  possession  of 
the  plaintiff  was  sufficient  to  shift  the 
^^ onus'*  of  proving  title  to  the  defendants; 
and  that,  as  they  had  been  found  to  have  no 
title,  the  plaintiff's  case  ought  to  have  been 
decreed ;  and 

(2.)  That  the  order  passed  in  the  Rega- 
lation  II.  of  1806  case  was  not  only  not 
binding  on  plaintiff,  her  vendor  being  no 
party,  but  no  evidence  against  her. 

In  support  of  the  first  position,  several* 
rulings  have  been  quoted,  notably  one  by 
the  Privy  Council  in  the  case  of  Rajah 
Pedda  Vencatapa  versus  Aroovala  Roodrapa 

(VI.   Weekly    Re- 

*  10    Moore's    Indian  Ap-     porter     1 3).'       But 

■"fchli?  ;5T^-  none  of  them  apply 

I  Hay  567.  to  the  present  case 

Sudder  Dewanny  Adawlut     or  gO  beyond  this ; 

Reports,  1861,  page  137.  ,u^?     «.'    ^^.:.^^ 

7  Weekly  Reporter  1 74.  ^?**»     Supposing 

there  to  be  no  title 
proved  on  either  side,  the  long  anterior 
and  peaceable  possession  by  a  plaintiff  before 
ouster  would  be  a  sufficient  evidence  of  his 
title  as  against  the  ejection.  In  one  of 
these  cases,  the  contest  was  about  the  right 
to  hold  certain  water  as  a  fishery,  and. 
neither  plaintiff  nor  defendant  being  able  to 
give  proof  of  title,  long  and  exclusive 
possession  of  the  right  by  the  plaintiff  was 
held  sufficient  to  give  him  title  against  the 
defendant,  who  had  neither  title  nor  posses- 
sion. 

But,  in  this  case,  not  only  has  there  been 
no  distinct  finding  on  the  title  of  the  defend- 
ants, but  it  has  been  held  that  the  plaintiff's 
title  was  bad,  and  that  she  had  nothing  to 
go  upon  beyond  her  anterior  possession  ;  and, 
if  that  be  the  extent  of  her  right  to  reco- 
ver, I  think,  for  the  reasons  given  in  this 
Court's  former  judgment,  that  she  mast 
fail. 

But  it  is  contended  th&t  her  title  has  not 
been  properly  declared  to  be  bad,  inasmuch 
as  the  party  through  whom  she  claims,  viz.^ 
Munccooddeen,  was  no  party  to  the  Regular 
tion  II.  case  before  the  Principal  Sadder 
Ameen.  • 
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On  turning  to  my  notes  of  this  case  as 
originally  argued,  I  find  that  this  point  was 
fully  gone  into  ;  and  we  held  that  the  recital 
by  the  Principal  Sudder  Ameen  in  the 
body  of  his  judgment  of  Muneeooddeen's 
previous  intervention  on  the  strength  of  his 
kabala  from  Sabir  Bibee,  and  of  the  result 
of  his  objections,  was  sufficient  proof  that 
Mnneeooddeen  was  fully  represented  in  the 
SQit,although  his  name  did  not  appear  amongst 
the  intervenors  (his  brother  and  two  sisters) 
at  the  head  of  the  decree. 

We  have  now  heard  lhi$  point  re-argued 
(by  a  different  vakeel),  but  nothing  has 
been  said  to  alter  my  view  of  the  case,  or 
to  make  me  suppose  that  our  former  decision 
was  an  improper  one. 

As,  therefore,  this  is  not  a  case  between 
parties  neither  of  whom  can  prove  any  title, 
but  between  parties  one  of  whom  has  been 
distinctly  held  to  have  a  bad  title,  whilst 
the  title  of  the  other  has  not  been  enquired 
ioto,  I  consider  that  the  one  out  of  posses- 
sion cannot  oust  the  one  in  possession,  simply 
bj  proving  anterior  possession.  She  must, 
in  my  judgment,  prove  a  title.  She  had,  as 
was  shown  in  our  former  order,  a  remedy  by 
applying  in  a  possessory  action  under  Sec- 
tion 15,  Act  XIV.  of  1859,  wbich  she  did 
Dot  choose  to  take  advantage  of,  and  her  case 
is  now  remediless. 

I  would  reject  this  application  with  costs. 

Kemp,  y. — 1  concur. 


The  19  th  August  1867. 

Present : 

The  Hon'ble  G.  Loch  and  Dwarkanath 
Mitler,  Judges, 

Proof  of  9Lgt  of  child>~Onns  probandL 

Case  No.  471  of  1867. 

Special  Appeal /rem  a  decision  passed  by  the 
Judge  0/  Ckiilagongy  dated  the  jist  De- 
cember j866y  modifying  a  decision  passed 
by  the  Principal  Sudder  Ameen  of  that 
District^  dated  the  joth  December  186^. 

Nil  Monee  Chowdhry  (Plaintiff),  Appellant, 

versus 

Mosst.  Zuheerunissa  Khanum  and  others 
(Defendants),  Respondents, 


Mr.  R,  K  Twidale  and  Baboo  Gopal  Loll 
Mitter  for  AppellarU. 

Messrs,  R.  T.  Allan  and   C.  Gregory  and 
Mouivie  Murhumut //ossein  for  Respondents. 

The  incidental  mention  of  a  child's  age  in  the  recital 
of  a  will  is  no  proof  of  the  exact  age  of  that  child. 
The  proceedings  after  the  devisor's  death  granting  a 
certificate  to  the  guardian  of  the  girl  are  merely  proof  of 
her  being  a  minor  at  that  time,  and  do  not  disclose  what 
her  exact  age  then  was.  In  the  absence  of  proof  of  tite 
person  who  made  a  sale  being  a  minor  at  tne  time  she 
executed  a  deed  of  sale  to  plaintiff,  the  onus  of  which 
lay  on  the  defendant,  the  sale  by  her  was  upheld. 

Loch,  J. — The  plaintiff  claims  the  pro- 
perty in  suit  under  two  deeds  of  sale,  the 
one  executed  on  2nd  Falgoon  1221  Mughee, 
by  Zuheerunissa,  and  the  other  dated  the 
24th  Bysack  1222  Mughee,  executed  by 
Hyder  Ali  and  his  son,  Didar  Buksh. 

The  plaintiff's  suit  was  dismissed,  but  the 
case  was  remanded  by  this  Court  on  24th 
April  1866,  to  allow  the  plaintiff  to  give  the 
evidence  which  he  had  applied  to  the  Lower 
Courts  foi^  permission  to  adduce  ;  and  on  this 
evidence  the  Judge  finds  that  both  deeds  of 
sale  are  genuine,  but  that  the  deed  of  sale  by 
Zuheerunissa  is  inoperative,  she  having 
been  a  minor  at  the  time  she  executed  the 
deed,  and  that,  with  regard  to  the  property 
comprised  in  Hyder  All's  deed,  plaintiff  is  not 
entitled  to  eleven  villages,  they  having  been 
under  attachment  in  execution  of  a  decree 
when  plaintiff  purchased  them. 

A  special  appeal  is  preferred  on  the  ground 
that  the  Judge's  finding  as  to  the  age  of  Zu- 
heerunissa is  based  upon  no  legal  evidence ; 
and,  if  Hyder  All's  share  in  the  eleven  villag- 
es was  under  attachment,  that  did  not  affect 
the  sale  by  Didar  Buksh  of  his  share  being 
legal  and  valid,  and  therefore  the  Judge  was 
wrong  in  excluding  the  share  of  Didar  Buksh 
in  those  eleven  villages  from  the  decree 
which  he  gave  the  plaintiff. 

In  the  order  of  remand  we  find  the  follow- 
ing remarks:  "  It  has  been  urged  before  us 
'*  that  the  vendor  of  the  kabalah  of  127 1 
''  was  a  minor  at  the  time  of  execution^  and 
**  that  the  property  covered  by  the  second 
''  kabalah  was  under  attachment  at  the  time 
"  of  sale.  We  find  that  the  evidence  relied 
'*  upon  to  show  that  she  was  a  minor  is  ia- 
"  conclusive,  or  that  the  whole  of  the  pro- 
"  perty  covered  by  the  second  kabalah  be- 
"  longed  to  Hyder  Ali.  These  points  must 
'*  receive  the  consideration  of  the  Judge.'' 

No   fresh    evidence    to    corroborate  that 
which  the  Judge  pronounced  to  be  incooclu- 
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sive  as  to  the  minority  of  Zuheeninissa  has 
been  supplie#  by  the*defendants.  The  Judge, 
taking  into  consideration  the  evidence  on  the 
record,  has  come  to  the  conclusion  that  she 
was  under  age  when  she  executed  the  deed 
of  2nd  Falgoon  1 221,  and  the  special  appel- 
lant challenges  this  finding  of  the  Judge  as 
based  on  no  legal  evidence. 


It  appears  to  us  that  the  contention  of 
the   special   appellant    is  correct,   and   that 
the   Judge's   finding  on   this   point  cannot 
be  sustained.     The  incidental  mention  of  a 
child's     age    in   the    recital    of    a    will   is 
no  proof  of  the   exact  age   of  that  child. 
Considering    how    inexact    the    people    of 
this  country  are    as  to  the    age  of    their 
children,  except  when  a  horoscope  is  taken, 
the   devisor  is   as    likely   as    not    to  have 
made  a  mistake  in  the  child's  age.    The  pro- 
ceedings after  his  death  granting  a  certificate 
to  the  guardian  of  the  girl  are  merely  proof 
of  her  being  a  minor  at  that  time,  and  do  not 
disclose  what  her  exact  age  then  was.     This 
was  a  point  for  the  defendant  Zuheerunissa 
to  prove,  and  she  has  evidently  failed  to  give 
sufficient  legal  proof,  and  has  not  appeared 
in  this  Court,  though  made  a  respondent  10 
the  appeal,  and  we  think  so  much  of  the 
judgment  of  the  Lower  Court  must  be  revers- 
ed with  costs,  and  plaintiff  must  get  a  decree 
for  the  eight-annas  share  of  all  the  property 
sold  to  him  by  Zuheerunissa. 


'  We  see  no  ground  for  interfering  with  the 
judgment  as  regards  the  property  of  Hyder 
All,  for  it  is  not  shown  us  that  Didar  Buksh, 
either  under  the  will  of  Kurun  All,  the 
father  of  Zuheerunissa,  or  under  the 
Mahomedan  Law,  had  any  share  in  the 
property  during  the  life  of  his  father,  though 
he  was  permitted  to  be  a  party  to  the  deed 
of  sale.  This  part  of  the  special  appeal  we 
dismiss  with  costs. 


The  i9ih  August  1867. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Judges. 

Sale  for  arrears  of  Government  revenue — Beh- 
est bidder— Suit  for  damages  against  Collec- 
tor personally  for  sale  to  other  than  higrhest 
bidder. 

Case  No.  635  of  1867. 

Special  Appeal  from  a  decision  passed  by 
Moulvie  Anwar  Ali Khan,  Principal  Sud- 
der  Ameen  of  Tipper  ah,  dated  the  31st  De- 
cember 1866,  affirming  a  decision  passed 
by  Baboo  Ram  Monee  Sein,  Moonsiff  oj 
Begumgunge,  dated  the  30th  July  1866. 


Mr.  Cornell,  Collector  of  Bullooah 
(Defendant),  Appellant, 

versus 

Musst.  Oodoy  Tara  Chowdhrain  and  others 
(Plaintiffs),  Respondents. 

Baboo  Romanath  Bose  for  Appellant. 

Baboo  Shushee  Bhoosun  Bose 
for  Respondents. 

At  a  sale  for  default  of  payment  of  Government  re- 
venue, the  Collector  is  hound  to  sell  to  the  highest  bid- 
der, even  though  (as  in  this  case)  that  bidder  be  the 


husband  of  the  person  in  arrear. 

In  a  suit  against  the  Collector  personally  for  damages 
on  account  of  loss  sustained  bj  sale  to  the  sttaxid 
highest  bidder,  the  difference  between  the  two  bids  ts 
the  proper  measure  of  the  plaintiff's  loss,  and  not  the  ac- 
tual or  probable  value  of  the  estate. 

Phear,  /.—In  this  case  it  appears  that 
Mr.  Cornell,  the  Collector  of  Bullooah  and 
defendant  in  the  suit,  sold  a  mehal  belong- 
ing to  the  plaintiff  for  default  of  payment  of 
Government  revenue. 

From  a  consideration  of  the  sale-rooboo- 
karee  and  the  facts  found  by  the  Lower  Court, 
it  seems  to  us  that,  after  the  sale-proceedings 
were  concluded,  it  was  pointed  out  to  Mr. 
Cornell  by  one  of  his  amlahs  that  Golab 
Chunder  Sein,  the  highest  bidder,  was 
husband  of  the  plaintiff,  the  defaulting 
zemindar.  Thereupon  he  declared  Kisio 
Kanto  Roy,  the  next  highest  bidder,  and  not 
Golab  Chunder,  to  be  the  purchaser. 

Neither  the  plaintiff  nor  Golab  Chandet 
at  any  time  took  steps  to  get  this  mistate 
set  right  by  appeal  to  the  Commissioner ;  an4 
at  the  expiration  of  30  days,  the  usual  sale- 
certificate  was  issued  to  Kistg  Kanto. 
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After  the  lapse  of  more  than  12  months 
from  the  day  of  sale,  the  plaintiff  instituted 
this  suit  to  recover  from  the  aforesaid  Col- 
lector personally  damages  as  caused  to  her  by 
his  not  having  sold  the  estate  to  the  highest 
bidder,  and  the  Lower  Courts  have  awarded 
her  Rupees  257,  the  full  amount  of  her 
claim. 

It  is  objected  before  us  on  special  appeal — 

Firstly. — ^Jhat  the  suit  is  barred  by  lapse 
of  time. 

Secondly. — That,  if  any  damage  has  been 
done  to  the  plaintiff,  the  amount  awarded  in 
respect  thereof  is  excessive  and  improper. 

Thirdly. — That  no  damages  at  all  ought 
to  have  been  awarded. 

We  are  of  opinion  that  the  first  objection 
mi]st  fail,  because  we  think  that  the  cause  of 
action  does  not  fall  among  those  for  which 
one  year's  limitation  is  provided,  and  it  is 
admitted  that  this  suit  has  been  brought 
within  any  of  the  other  periods  which  have 
been  set  out  by  the  Legislature. 

The  two  other  objections  may  be  taken 
together.  It  is  clear  that  the  Collector  com- 
mitted a  wrongful  act  by  selling  the  property 
to  the  second  highest  instead  of  to  the  highest 
bidder.  But  we  think  that  the  difference  be- 
tween these  two  bids  was  the  proper  measure 
of  the  plaintiff's  loss.  The  sale  was  at  an  end 
before  Mr.  Cornell  fell  into  his  error,  and 
his  conduct  in  this  respect  could  have  had 
no  influence  in  checking  the  bidding.  There 
is  nothing  to  lead  even  to  the  suggestion  that 
there  was  any  one  in  the  room  who  had 
ofiFered  or  was  ready  to  offer  a  higher  price 
than  Golab  Chunder's  bid. 

On  this  state  of  facts,  we  are  of  opinion 
that  the  Lower  Courts  have  taken  a  wrong 
measure  of  damages.  The  actual  or  proba- 
ble value  of  the  estate,  if  it  could  be  arrived 
at  dehors  the  bidding,  affords  no  guide  to 
the  loss  which  the  plaintiff  sustained.  She 
certainly  was  only  entitled  to  the  surplus 
proceeds  of  the  sale  after  the  Government 
claims  had  been  satisfied,  and  therefore  can 
only  complain  that  the  highest  bid  was  not 
finally  accepted .  As  Golab  Chunder's  bid  was 
Rs.  700,  and  Kisto  Kanto's  Rs.  625,  the 
plaintiff's  damages  ought  to  have  been  as- 
sessed at  Rupees  75. 

We,  therefore,  direct  that  the  damages  be 
dhntnished  to  this  sum,  and  that  the  special 
appellant  have  his'  costs  of  this  appeal  in 
Foportion  to  the  amount  cat  off  from  the 
damages  as  decseed  below\ 

Vol  VIII. 


The  19th  August  1867. 

PresefH:         | 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Limitation— Possession  under  a  Mag^rate'a 
order  which  is  reversed. 

Case  No.  812  of  2867. 

Special  Appeal  from  a  decision  passed  by 
Mr.  W.  Da  Costa,  Principal  Sudder 
Ameen  of  Purneah^  dated  the  4th  Octo- 
ber 1866,  reversing  a  decision  passed  by 
Baboo  Kylash  Chunder  Mookerjee^ 
Officiating  Moonsiff  of  that  District^ 
dated  the  28th  June  1866. 

Firingee  Sahoo  and  others  (Defendants), 

Appellants, 

versus 

Sham  Manjhee  (Plaintiff),  Respondent. 

Mr.  R.  E.   Iwidale  for  Appellants. 

Bqboo  Motee  Lall  Mookerjee  for  Respondent. 

Possession  under  a  Magistrate's  order,  which  is  set 
aside  by  the  decision  of  a  Civil  Court,  cannot  avail 
against  a  plea  of  limitation. 

Glover,  J. — This  was  a  suit  by  the  put- 
needar  of  Mouzah  Bhagdakhee  to  recover 
possession  of  3  beegahs,  17  d.  of  land,  on 
the  ground  that  it  was  within  his  putnee 
and  in  his  possession  till  ousted  through  his 
ryot  Munnoo. 

The  defendant  (another  ryot),  Firingee 
Sahoo,  alleged  that  the  land  was  situate  in 
Talook  Koolaspore,  the  property  of  Sengrihal 
and  others,  and  that  the  plaintiff  was  barred 
by  limitation. 

The  first  Court  dismissed  the  plaintiff's 
suit  on  the  issue  in  bar.  But  the  Principal 
Sudder  Ameen  held  that  the  plaintiff  had 
recovered  possession  by  the  Criminal  Court, 
and  that,  therefore,  limitation  did  not  apply. 
On  the  merits  he  found  for  the  plaintiff. 

It  is  urged  in  special  a(>peal  that  it  has 
not  been  found  on  evidence  that  the  plaint^ 
iff  did  ever  get  possession  under  the  order 
of  the  Magistrate's  Court;  and  that,  even 
if  he  did,  the  Civil  Court  decree,  which  set 
aside  that  order,  set  aside  at  the  same  time 
the  possession  given  under  it. 

It  is  not  very  clear  what  was  the  nature 
of  the  criminal  proceedings  referred  to. 
It  is  not  stated  in  the  order  itself  that  the 
proceedings  were  taken  under  Section  318  of 
the  Criminal  Procedure  Code,  nor  was  there 
anything  in  the  order  itself  to  induce  to 
suppose  that  they  were  so  taken. 
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It  appears  from  that  order  that  Firingee 
Sahoo,  the  jpresen^  defendant,  complained 
against  the  present  plaintiff  for  not  permit- 
ting the  erection  of  a  house  on  certain 
land.  The  plaintiff  was  called  upon  to 
answer,  and  the  result  was  that  the  defend- 
ant was  retained  in  possession  on  proof 
apparently  that  he  had  the  right  so  to  retain 
it.    This  order  was  passed  in  July  1864. 

The  civil  suit,  which  altered  this  state  of 
things,  and  gave  possession  to  Firingee  Sahoo, 
was  not  decided  till  April  1865. 

The  decision  turned  upon  the  fact  of 
Firingee's  right  and  long  anterior  posses- 
sion. 

And  the  question  Is  which  finding  is  to 
prevail. 

We  think  that  the  order  of  the  Magis- 
trate retaining  the  present  plaintiff  in  posses- 
sion was  with  all  its  effect  extinguished  by 
the  decision  of  the  subsequent  civil  suit 
which  was  instituted  to  set  aside  that  order. 
The  case  before  the  Moonsiff  was  to  recover 
possession  on  proof  of  title,  and  the  Court 
found  that,  not  only  had  the  party  who  had 
b«en  victorious  before  the  Magistrate  no 
title,  but  that  the  title,  as  well  as  the  posses- 
sion of  the  other  side,  had  been  clearly 
proved,  both  at  and  before  the  time  of  the 
Magistrate's  order. 

That  order,  therefore,  was  no  proof  in  this 
case  of  the  plaintiff's  possession  in  1864; 
and,  as  the  Principal  Sudder  Ameen  has 
relied  solely  upon,  it,  we  must  reverse  his 
judgment,  and  direct  him  to  find  whether 
there  is  any  other  evidence  on  the  record 
whereby  the  plaintiff  can  escape  from  the 
defendant's  plea  of  limitation. 

Costs  will  follow  the  result. 


The  20th  August  1867. 

Present : 

The  Hon'ble  W.  S.  Seton-Karr  and 
Dwarkanath  Mitter,  Judges, 

loTalid  pottah^Riglit  of  occnpancy— Section 
t^  Act  X^  1859. 

Case  No.  1038  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  nf  Moor- 
shedabad,  dated  the  jist  January  i86yy 
reversing  a  decision  passed  by  the  Moon- 
siff of  Jungeepore,  dated  the  toth 
March  /S66. 


Shibnath  Roy  (Plaintiff),  Appellant, 

versus 

Messrs.  R.  Watson  &.  Co.  (Defendants), 

Respondents, 

Baboo  Gopal  Lall  Mitter  for  Appellant. 

Messrs.  R,  T.  Allan  and  J.  S.  Rochfort 
and  Baboo  Onookool  Chunder  Mookerjee 
for  Respondents. 

Even  if  a  r3^ot's  pottah  be  declared  by  a  Court  to 
be  null  and  void,  his  title  to  the  occupancy-ris^ht  laid 
down  in  Section  6,  A61 X.,  1859,  is  not  affected,  provided 
he  has  held  or  cultivated  continuously  for  a  period  d 
12  years. 

Seton-Karr,  J, — Thb  decision  of  the 
Principal  Sudder  Ameen,  to  the  effect  that 
the  plaintiff  is  not  to  derive  any  benefit  from 
the  former  pottah  of  1255,  ^^  legally  errone- 
ous for  this  reason.  The  plaintiff,  if  he  can 
prove  possession  by  cultivating  or  holding 
land  for  1 2  years,  is  entitled  to  the  occupan- 
cy-right laid  down  in  Section  6  of  Ad  X.  of 
1859.  It  is  immaterial  whether  the  title  of 
the  grantor  of  the  pottah  of  1255  was  de- 
clared by  a  Court  to  be  null  and  void  as 
against  the  defendants,  Messrs.  Watson. 
A  declaration  that  an  izardar,  such  as  the 
grantor  of  the  first  pottah,  had  no  good  title, 
would  not  necessarily  invalidate  the  holdings 
of  all  the  r}'ots  under  that  izardar,  and, 
according  to  Section  6,  a  r)'ot,  whether  he 
holds  under  a  pottah  or  not,  acquires  a 
right  of  occupancy  by  simply  holding  or 
cultivating  continuously  for  a  period  of  12 
years. 

In  this  case  the  Court  must  try,  noc  whe- 
ther the  izardar  had  a  good  title  or  not,  bot 
whether  the  plaintiff  had  held  possession  or 
cultivated  for  12  years  previous  to  the  appli- 
cation to  the  Collector.  If  he  has  so  held, 
or  if  those  from  whom  he  Inherits  have  so 
held,  he  would  not  be  liable  to  ejectment, 
and  would  have  a  right  to  call  on  the  Courts 
to  restore  him  that  which  he  had  lost. 

In  trying   this  question,  the   Court  ma] 
consider  a  plea  of  the  defendant  to  the  effedj 
that,  for  a  portion  of  the  above  period, 
had  themselves  been  in  khas  possesion 
the  land. 

But  the  Court  must  try  the  mere  fact 
possession  for  12  years;  and,  if  it  be  proved 
in  the  plaintiff's  favor,  and  within  the  scope 
and  meaning  of  Section  6,  the  plaintiff  wow| 
be  entitled  to  a  decree,  but  not  otherwise. 

The  case  is  remanded  actordlngly. 
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The  2i8t  August  1867. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  C.  P. 
Hobhouse,  Judges. 

Procedure  In  case  of  a  Lunatic— Act  XXXV.  of 
1858 — Onns  probandL 

Case  No.  346  of  1867. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Tipper  ah  ^  dated  the  i6th 
May  iSdj. 

Shaikh  Bushanitoollah,  Appellant, 

versus 

The  Collector  of  Tipperah,  Respondent, 

Bahoos  Olool  Chunder  Mookerjee  and  Kalee 
Mohun  Doss  for  Appellant. 

Bahoos  Kishen  Kishore  Ghose  and  Jugoda- 
nund  Mookerjee  for  Respondent. 

Before  a  Judge  can,  on  the  application  of  a  Collector 
voder  Act  aXxV.  of  1858,  order  the  property  of  an 
alleged  lunatic  to  be  placc»d  in  char^  of  somebody  else, 
be  most  observe  the  procedure  laid  down  in  that  Act, 
and  pronounce  the  alleged  lunatic  to  be  of  unsound  mind 
after  instituting  a  proper  enquiry  on  the  point. 

The  Hii^rh  Court  can  set  aside  an  order  of  the  Judge 
Blade  under  the  Act  without  evidence  being  taken, 
without  rennandinp^  the  case  to  the  Judge,  there  being 
no^  analogy  in  this  respect  between  an  ordinary  civu 
suit  and  proceedings  under  this  Act. 

The  burthen  of  proving  an  allegation  as  to  the  lunacy 
of  aay  person  rests  on  the  Collector,  or  the  person  who 
makes  the  allegation. 

Jackson^  y, — 1  REGRET  to  find  that  we  are 
again  under  the  necessity  of  setting  aside  the 
order  of  the  Civil  Court  in  the  case  of  this 
alleged  lunatic  BusharutooIIah. 

On  the  previous  occasion,  an  order  had 
been  made  under  the  provisions  of  Act 
XXXV.  of  1858,  and,  that  order  coming  be- 
fore a  Division  Bench  of  this  Court,  it  was 
found  that  the  proceedings  had  not  com- 
menced upon  any  verified  information,  as 
declared  to  be  necessary  in  the  precedent  of 
this  Court,  5  Weekly  Reporter,  pages  54  and 
55,  Miscellaneous  Rulings,  and  thereupon 
the  Court  ordered  that  the  whole  proceedings 
be  quashed.  On  this  order  going  down  to 
the  Zillah  Cojirt,  the  alleged  lunatic  made 
^plication  to  the  Judge  that  his  property 
should  be  released  from  control.  The  Judge 
at  first  made  an  order  in  accordance  with 
the  petition,  but  subsequently  on  a  renewed 
application  from  the  Collector  stayed  his 
order,  and,  the  Collector  having  in  the  mean- 
time put  in  a  verified  petition,  the  Judge 
lecorded  this  order  :  **  As  the  Collector  has 
•*  now  petitioned  on  the  part  of  the  Court  of 
"  Wards  regarding  BusharutooUah's  estate, 
"  and  has  verified  the  petition,  and  as  I  am 


"  convinced  that  it  is  necessary  for  the  pre- 
"  servation  of  the  estate  |hat  it  should  remain 
"  in  the  charge  of  the  manager  l)f  the  Court 
"  of  Wards,  I  again,  under  Act  XXXV.  of 
''  1858,  direct  that  the  Collector  keep  the 
"  management  of  the  said  estate  in  his  hands." 
It  appears  that,  on  the  receipt  of  the  verified 
application  from  the  Collector,  the  Judge 
instituted  a  new  enquiry.  He  says  :  ''  I  am 
''  convinced  that  it  is  necessary  for  the  pre- 
''  servation  of  the  estate  that  it  should  remain 
''  in  the  charge  of  the  manager." 

Section  9,  Act  XXXV.  of  1858,  is  in  these 
terms :  ''  When  a  person  has  been  adjudged 
''to  be  of  unsound  mind  and  incapable  of 
''  managing  his  affairs,  if  the  estate  of  such 
"  person  or  any  part  thereof  consist  of  pro- 
"  perty  which,  by  the  law  in  force  in  any 
"  Presidency,  subjects  the  proprietor,  if 
''  disqualified,  to  the  superintendence  of  the 
"  Court  of  Wards,  the  Court  of  Wards  shall 
''  be  authorized  to  take  charge  of  the  same." 
Therefore,  it  was  necessary  for  the  Collector 
to*  satisfy  himself  upon  an  enquiry  duly 
held  after  the  receipt  of  such  verified 
application  that  the  person  therein  named 
was  of  unsound  mind,  and  incapable  of 
managing  his  affairs. 

Then  Baboo  Jugodanund  Mookerjee,  who 
appears  for  the  Collector,  states  that  the 
Court  is  not  competent  to  set  aside  the  order 
of  the  Judge  arrived  at  under  these  circum- 
stances. He  contends  that  this  case  is 
analogous  to  the  case  of  a  civil  suit,  in  which, 
if  the  proper  evidence  has  not  been  recorded, 
and  the  Court  thinks  fit  to  direct  that  further 
evidence  should  be  recorded,  the  case  is 
remanded  or  remitted  to  the  Court  below, 
in  order  to  further  evidence  being  taken. 
Now,  it  seems  to  me  that  there  is  no  analogy 
in  this  respect  between  an  ordinary  civil 
suit  and  proceedings  under  this  Act.  In  an 
ordinary  civil  suit,  if  the  parties  having 
appeared,  and  evidence  more  or  less  having 
been  offered,  the  Court  arrives  at  a  decision, 
and  either  dismisses  the  suit  or  makes  a 
decree  for  the  plaintififs  that  becomes  res 
judicata,  and  if  the  decree  be  set  aside, 
there  is  an  end  of  the  plaintiff's  claim ;  it 
cannot  be  again  adjudicated  between  the 
same  parties.  In  this  matter  it  is  otherwise. 
This  is  an  application  which  may  be  renewed 
as  often  as  necessity  is  shown  to  exist,  and 
the  previous  adjudication  would  be  no  bar 
to  its  being  again  entertained.  Therefore, 
there  is  not  the  same  necessity  for  remand- 
ing the  case  that  there  is  in  the  case  of  a 
civil  suit, 
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Again,  Baboo  Jngodanund  Mookerjee  argues 
that  the  burthen  ^f  proving  the  matter 
alleged  in  in  application  of  this  sort  does 
not  lie  upon  the  Collector  who  made  it,  and 
that  the  mode  of  conducting  the  enquiry 
rests  entirely  upon  the  Zillah  Judge.  From 
this  doctrine,  I  must  altogether  dissent.  It 
appears  to  me  that  the  person  who  makes 
an  allegation  as  to  the  lunacy  of  any  person 
IS  certainly  bound  to  prove  it ;  and  that,  if 
he  fails  to  support  his  allegation  by  proof, 
he  is  liable  to  have  his  petition  dismissed 
with  costs.  It  is  for  the  Court  to  take  care 
that  proper  evidence  is  adduced,  and  it  will 
abstain  from  making  any  adjudication  of 
lunacy  against  any  person  unless  the  allega- 
tion is  fairly  and  fully  sustained.  I  have 
no  doubt  that  it  was  for  the  Collector  in  this 
case,  as  he  thought  fit  to  bring  the  matter 
into  Court,  to  adduce  satisfactory  proof  of 
the  insanity  of  the  person  referred  to.  It 
seems  to  me,  therefore,  that  we  are  compe- 
tent, and  that  it  is  necessary  for  us  once  more 
to  set  aside  the  order  made  in  this  matter,  and 
with  costs.  * 

I  think  that  in  this  case  2O0  rupees  will  be 
a  proper  fee  to  allow  to  the  appellant. 

Hobkouse,  J. — I  concur,  but  wish  to  add 
a  few  words. 

It  seems  to  me  that  the  procedure  is  very 
distinctly  laid  down  in  the  Act;  and,  if  the 
Judge  had  followed  that  procedure,  there 
could  have  been  no  such  mistake  made  as  he 
has  made. 

First  of  all,  by  the  Act  the  Collector  is  in 
certain  cases  entitled  to  apply  that  such  and 
such  a  person  be  declared  a  lunatic,  and  that 
the  management  of  his  estate  should  be 
placed  in  the  hands  of  the  Collector.  Well, 
that  the  Collector  did.  Then,  after  that, 
comes  Section  2,  by  which  the  Judge  is  to 
institute  an  enquiry  for  the  purpose  of  ascer- 
taining whether  such  person  was  or  was  not 
of  sound  mind,  and  incapable  of  managing 
his  affairs,  and  then  there  are  certain  Sec- 
tions which  lay  it  down  how  that  enquiry 
is  to  be  conducted.  Then,  after  that.  Sec- 
tion 7  says  that  ttie  Court  shall  determine 
whether  the  alleged  lunatic  is  or  is  not  of 
unsound  mind,  and  (Section  9)  when  it  has 
adjudged  or  determined  that  matter,  and 
also  that  the  person  is  incapable  of  manag- 
ing his  affairs,  then  the  Court  may  pass  the 
order  which  it  has  passed  in  this  particular 
instance.  Now,  not  one  of  these  proceed- 
ings was  followed  by  the  Judge  in  this  case. 
What  was  simply  done  in  this  case  was  this, 


the  Collector  made  his  application  verified  in 
the  proper  manner;  then,  after  that,  no 
enquiry  was  held,  and  the  Judge  without 
enquiry  adjudged  the  person  to  be  incapable 
of  managing  his  affairs.  The  Judge  did  not 
find  that  this  person  was  of  unsound  mind ; 
but,  without  any  Fuch  finding,  he  'directed 
that  the  estate  should  be  managed  by  some- 
body else. 

This  being  the  case,  I  think  undoubtedly 
the  order  must  be  set  aside. 


The  2ist  August  1867. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  C.  P. 
Hobhouse,  Judges. 

Form  of  certificate  under  Act  XXVI  I.  of  i860— 

Appeal 

Case  No.  330  of  1867. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  th^  2^'Pergunnahs,  dated 
the  2^th  March  r86j, 

Banee  Madhub  Mookerjee,  Appellant^ 

versus    ' 

Nilambur  Banerjee,  Respondent, 

Baboos  Khettur  Mohun   Mookerjee  and 
Poorno  Chunder  Shome  for  Appellant. 

Baboo  Kishen  Succa  Mookerjee  for 
Respondent. 

Tiiere  are  no  general  words  in  any  part  of  Act 
XXVII.  of  i860,  declaring  that  orders  made  bv  the 
Zillah  Court  under  that  Act  as  to  the  form  ol  the 
certificate  shall  be  subject  to  appeal  to  a  higher  Court. 

Jackson,  J, — It  appears  to  me  there  is  no 
reasonable  ground  for  appeal  in  this  case. 

The  appellant's  complaint  is  that,  where- 
as  he  applied  to  the  Zillah  Court  Judge  for 
a  certificate  in  regard  to  the  estate  of  Tan 
Chand  Banerjee  and  Ooma  Debea,  deceased, 
and  made  a  specific  request  that  such  certi- 
ficate should  enable  him  to  draw  interest 
upon  and  to  renew  certain  Government  secu- 
rities standing  in  the  names  of  those  persons, 
the  Judge  in  the  certificate  specified  only 
the  power  to  draw  interest.  It  is  urged 
that  the  appellant  should  also  have  been 
empowered  to  negotiate  and  renew  such 
securities.  The  Judge,  after  hearing  lbc| 
application,  and  also  a  party  who  objected 
to  the  grant  of  the  certificate,  made  his 
order  that  the  applicant  should  receive  a 
certificate,  but  that  it  should  relate  only  to 
the  Government  promissory  notes  standing 
in  the  names  of  Tara  Cbvad  and  Ooma 
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Debea,  and  that  the  petitioner  should  be 
empowered  to  draw  interest  upon  such  notes. 
It  appears  that,  after  the  grant  of  the 
certi^cate,  the  applicant  had  occasion  to 
have  the  notes  in  question  renewed,  and  that 
the  Bank  refused  to  renew  the  certificate, 
without  some  power  to  that  effect  being 
inserted  in  the  certificate.  Thereupon,  two 
months  after  the  grant  of  the  certificate, 
namely,  on  the  27th  of  May,  the  applicant 
came  before  the  Judge,  and  stated  that  the 
certificate  had  not  been  completely  drawn  up 
in  the  terms  of  his  order,  inasmuch  as  it 
did  not  specify  the  promissory  notes  standing 
in  the  names  of  both  Tara  Chand  and 
Ooma  Debea,  and  also  he  expressly  asked 
that  the  certificate  should  specify  a  power 
lo  renew  and  negotiate.  Thereupon  the 
Judge  made  the  order  that  the  application 
was  to  be  heard  with  the  proceedings. 
Within  a  month  after  the  date  of  that  order, 
the  applicant  came  up  to  this  Court  in 
appeal  against  the  original  order  of  the 
Judge  upon  the  certificate,  complaining  that 
the  certificate  is  defective,  and  that  the 
application  subsequently  made  had  been 
refused. 

Now,  as  to  the   form  of  the    certificate 
itself,  it  appears  to  me  that  the  Aft  XXVIl. 
of   i860  provides  no  appeal  to  this  Court 
upon  tbe  matter.    There   are    no    general 
words  in  any  part  of  the  Aft  declaring  that 
orders  made  by  the  Zillah  Court  under  this 
Ad  shall  be  subject  to  appeal  to  a  higher 
Court.    It  is  only  provided   by  Section  6 
that  the  granting  of  the  certificate  described 
in  the  preceding  Section  may  be  suspended 
by  an  appeal  to  the.  Sudder  Court,  and  that 
the   Court    may,    upon    petition    after    the 
certificate   shall   have  been  granted  by  the 
District    Court,    grant    a    fresh    certificate. 
*  Sach  further  certificate,"  the  A6t  goes  on 
lo  say,  "  shall  not  affect  any  payments  made 
to  the  person  to  whom  any  former  certificate 
may  have   been  granted."     That  seems   to 
me  clearly    to   show  that  the  intention    of 
that  Section  was*  to  enable  a  person  aggrieved 
by  the  granting  of  a  certificate   to    some 
other  person  to  come  before  ihe  Sudder  Court, 
and  appeal  against  such  grant.     After  that 
follows  Section   7,   which   shows   what   the 
effect  of  such  certificate  shall   be,  and  then 
comes  Section  8,  which  enables  the  Zillah 
Court  to  inset t  in  the  certificate  by  express 
words    a     power     to     receive     interest     or 
dividends    upon    Government   securities  or 
Bank   shares,  or   to   negotiating   the   same, 
fiot  there  is  op  Section,  and  there  are  no 


words  in  any  other  part  of  the  Aft  which 
enable  the  recipient  t<^  appeal  against  a 
refusal. of  the  Judge  to  insert'such  words. 
The  words  "  may  empower,"  no  doubt,  imply 
a  discretion  that  the  Judge  would  be  bound 
to  exercise  upon  a  reasonable  view  of  the 
case  on  application  being  made  to  him  • 
and,  if  a  general  appeal  were  allowed,  I  have 
no  doubt  we  should  enquire  whether  the 
Judge  had  properly  exercised  the  discretion 
vested  in  him.  No  doubt,  also,  if  the  law 
had  declared  that  the  Judge  was  bound  In 
all  cases  to  insert  such  power  in  all  certifi- 
cates, and  if  the  Judge  without  good  cause 
refused  to  do  so,  we  might  then,  as  a  Court 
of  superintendence,  command  him  to  do  that 
which  the  law  requires. 

Then,   as  to   the   second   portion  of  the 
appeal,  namely,  that  the  Judge  has  refused 
to  comply  with  the  later  petition,  it  appears 
to    me    that    the    complaint    is    altogether 
groundless.    The  application  was  made  on 
the  27th  May,  on  which  the  Judge  passed 
the  order  that  the  application   was  to  be 
disposed  of  when  the  record  was  before  him. 
But  the  petitioner  would  not  wait ;  and,  having 
appealed  against  the  order  on  the  certificate 
itself,    he    includes   in    it    prematurely    the 
order  made  by  the  Judge  on  the  27ih  May. 
It  is  impossible  to  say  what  further  order 
the  Judge  might  have  made  in  the  matter. 
It  does  not  appear  that  any  further  applica- 
tion was  made  to  him ;  and,  although  perhaps 
a   little  more   expedition   might  have  been 
used,  I  have  not  the  least  doubt  that,  if  the 
petitioner  had  waited,  the  Judge,  on  looking 
at  the  certificate  and  papers  of  the  case,  would 
have  seen  that  the  certificate  was  not  prepared 
in  accordance  with  the  direction,  and  would 
have  ordered  it  to  be  amended. 

I  think,  therefore,  that  the  appeal  must 
be  dismissed  with  costs. 

Hobhouse,  J, — I  concur  with  my  brother 
Jackson  on  both  points. 

I  would  only  add  that,  as  far  as  I  can 
understand,  there  was  not,  in  the  petition 
before  the  Judge,  any  prayer  to  insert  in  the 
certificate  the  power  to  negotiate  Govern- 
ment securities,  and  that,  therefore,  the 
Judge  was  quite  right  in  not  giving  that 
which  he  was  not  asked  to  give. 
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The  22  nd  August  1867. 

I         Bfesent : 

The  Hoirble  L.  S.  Jackson  and  G.  P. 
Hobhouse,  Judges, 


to  attached  property — Appeal  bj  decree- 
holder— Sections  2ao»  230,  and  240  of  Act 
VIII.  of  1859. 

Case  No.  349  of  1867. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Principal  Sudder  Ameen  of  Shahahad, 
dated  the  jrrf  April  i86j, 

Gobind  Pershad  (Decree-holder),  Appellant^ 

versus 

Rajah  Ram  Purkash  Singh  (Judgment-debtor) 
and  another,  Objector,  Respondents, 

Baboo  Mohesh  Chunder  Chowdhry  for  Ap- 
pellant. 

Baboo  Kishen  Succa  Mookerjee  for  Objector, 

Respondent. 

On  the  application  of  a  decree-holder  of  a  money' 
decree  for  the  sale  of  immoveable  property  belongine  to 
the  judspment-debtor,  certain  parties  objected  that  tqey 
had  purchased  the  rights  of  the  jud^^ment-debtor  there- 
in* Subsequently,  some  of  the  objectors  who  claimed  14- 
annas  share  in  the  property  compromised  with  the 
decre^holder,  who  then  applied  that  the  remaining^  2 
annas,  in  possession  of  certam  specified  parties,  should 
be  sold.  The  I^wer  Court  ordered  that  tne  sale  of  these 
9  annas  should  not  proceed  if  the  objectors  who  claimed 
them  paid^  to  the  aecree-holder  a  sum  equal,  rateably, 
to  that  levied  from  the  14  annas.  Held  on  appeal  by 
the  decfee>holder  against  the  original  judgment-debtor 
that  the  provisions  of  Section  346  (and  not  those  of 
Sections  229  and  230)  of  A<51  VIII.  of  1859^  apply  to  this 
case,  which  really  seeks  to  enforce  a  particular  remedy 
against  third  party  named,  and  not  against  the  original 
defendant. 

Jackson^  J, — In  this  case  it  seems  the  ap- 
pellant before  us  purchased  a  decree  which 
had  been  obtained  against  Rajah  Ram  Purkash. 
That  was  a  decree  for  money,  and  it  was  pro- 
vided that,  in  accordance  with  a  pledge  en- 
tered into  by  the  judgment-debtor,  particular 
landed  estates  should  be  liable,  and  the 
decree-holder  should  be  competent  to  pro- 
ceed to  sell  those  estates  in  satisfaction  of  the 
decree.  The  purchaser  accordingly  proceed- 
ed to  sell  the  mouzah  Rutusenpore,  which 
is  one  of  the  mouzahs  pledged.  Thereupon, 
certain  persons  objected,  stating  that  they  had 
purchased  the  rights  and  interests  of  the 
judgment-debtor,  and  were  in  possession  of 
the  property.  They  stated,  however,  the 
name  of  the  mouzah  which  they  purchased 
was  Chumarun*  The  Principal  Sudder 
Ameen  at  first  refused  to  go  into  the  ques- 
tion regarding  Mouzah  Chumarun,  and  reserv- 
ed the  sale  of  that  estate.  Thereupon  the 
decree-holder  appealed  to  this  Court,  then 
consisting  of  Mr.  Justice  Loch    and    Mr. 


Justice  Glover,  who  heard  the  appeal,  and 
directed  that  the  matter  should  be  enquired 
into,  and  remanded  the  case  to  the  Coart 
below. 

Subsequently,  some  of  the  objectors,  who 
were  interested  in  the  mouzah  to  the 
extent  of  14  annas,  entered  into  a  compn>> 
mise  with  the  decree-holder,  and  paid  him  a 
certain  sum  of  money,  and  thereupon  the 
decree-holder  petitioned  the  Court  below, 
reciting  this  compromise  between  these  par- 
ties, and  asking  the  Court  to  proceed  to  sell 
the  remaining  two  annas,  which  he  stated 
were  in  the  occupation  of  specified  objectors, 
being  Ram  Oograh  and  Ram  Surun.  The 
Court,  however,  upon  their  objection  ap- 
parently, ordered  that  the  sale  of  the  2  annas 
of  the  estate  should  not  proceed  on  condition  of 
their  paying  to  the  decree-holder  a  sum  equal, 
rateably,  to  that  which  had  been  levied  from 
the  remaining  14  annas,  that  is  to  say,  a  sum 
of  625  rupees. 

Now,  the  decree-holder  comes  up  again  in  ' 
special  appeal  to  this  Court,  making  the 
original  judgment-debtor  respondent,  and 
asking  the  Court  to  order  that  these  two 
annas  shall  be  unreservedly  sold  in  satisfac- 
tion of  the  balance  of  his  decree.  There- 
upon Baboo  Kishen  Succa  Mookerjee,  who 
appears  for  the  objector  Ram  Oograh,  who 
is  not  properly  a  party  to  the  suit,*  objects 
that  no  appeal  will  lie  in  this  case,  and  upon 
that  point  we  have  heard  argument  from 
him,  and  also  from  Baboo  Mohesh  Chunder 
Chowdhry,  who  appears  for  the  appellant. 

The  appellant's  vakeel  has  contended  (hat 
this  is  not  a  case  to  which  Section  246  applies, 
but  that  the  law  applicable  to  this  case  is  to 
be  found  in  Sections  229  and  230  of  the  Civil 
Procedure.  That  appears  to  me  to  be  an 
entire  misapprehension  on  his  part.  This  is 
not  a  decree  for  immoveable  property,  but  a 
decree  for  money  for  the  realization  of  which 
the  decree-holder  has  a  lien,  and  is  entitled 
to  proceed  against  specific  immoveable  proper- 
ty. The  decree-holder  could  not  have  asked 
the  Court  to  place  him  in  possession  of  this 
immoveable  property;  all  that  he  could  do 
was  to  apply  to  the  Court  to  attach  and  sell 
the  property  mentioned. 

It  is  contended  that  a  decree  of  the  kind 
before  us  is  really  a  decree  for  immoveable 
property,  and  it  is  said  that  the  Madras 
High  Court  in  various  instances  have  ruled 
that,  in  respect  of  suits  of  this  nature,  that 
is  to  say,  where  the  lender  of  the  money 
has  got  a  lien  over  certain  specified  tm- 
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moveable  property,  the  rules  of  limitation 
applicable  to  suits  for  immoveable  proper- 
ty apply.  It  appears  to  me  that  tiiat  stands 
upon  altogether  different  grounds.  Of  course, 
the  law  of  limitation  must  be  read  strictly 
by  its  own  terms,  and  where  Section  i, 
Clause  12,  Act  XIV.  of  1859,  provides  "as 
to  suits  for  the  recovery  of  immoveable  pro- 
perty to  which  no  other  provision  of  this 
Act  applies,  the  period  of  1 2  years  **  is  to  be 
allowed,  it  may  very  well  be  held  by  the 
Madras  Court — (I  am  not  aware  that  it  has 
been  so  held  in  this  Court,  but  possibly  it 
may  be  so  held) — that  an  interest  of  the  kind 
created  by  the  mortgage-bond  held  by  this 
decree-holder  should  be  called  an  interest  in 
immoveable  property ;  and,  if  so,  the  period 
of  12  years  would  be  applicable  to  it.  That 
is  another  thing  altogether;  we  have  now  to 
consider  what  the  decree  is,  and  what  the 
mode  of  its  execution  is  to  be.  It  appears 
to  me  perfectly  clear  that  this  is  a  decree 
not  for  land  but  for  money,  and,  secondly^  we 
most  look  to  the  Sections  relating  to  execu- 
tion of  decrees  and  to  attachment  of  property 
for  the  law  in  this  case.  1  think,  therefore, 
that  Section  246  would  clearly  apply.  But 
we  are  relieved  altogether  of  this  question, 
as  it  appears  to  me,  by  the  circumstances  of 
the  case  before  us.  This  decree-holder 
is  not  insisting  upon  the  liability  to  sell  all 
the  particular  property  which  was  mortgag- 
ed to  him ;  he  does  not  insist  upon  his  right 
to  ignore  a  purchase  made  subsequent  to  de- 
.  cree ;  on  the  contrary,  he  recognizes  that 
purchase,  and  he  says  that  I  am  entitled  to 
settle  with  certain  of  the  parties-who  have 
purchased,  and  to  proceed  exclusively  against 
the  remainder.  That  is  not  a  question  be- 
tween him  and  the  judgment-debtor ;  it  is  a 
question  between  him  and  certain  third  par- 
ties, and  therefore  it  seems  to  me  that  neither 
Section  11,  nor  any  other  Section  of  the  A6t, 
entitles  him  to  prosecute  this  appeal.  If  he 
had  ignored  the  parties  who  had  purchased 
this  property,  and  had  said  I  insist  upon  this 
property  being  sold,  or  a  certain  portion  of  it, 
such  as  may  be  sufficient  to  satisfy  my  debt, 
he  would  have  stood  in  altogether  a 
different  position.  As  it  is,  he  is  really 
seeking  to  enforce  a  particular  remedy 
Sigainst  a  third  party  named,  and  not  against 
the  original  defendant. 

I  think,  therefore,  that  this  special   ap- 
peal must  be  refused. 

Hobhauset  ^. — ^I  concur. 


The  26th  August  1867. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  r .  A.  Glover, 

yudges. 

Filingf  a  cross-appeal  orally — Written  memo, 
of  grounds — Absence  of  proper  stamp — 
Grounds  not  advanced  in  regular  appeal — 
Property  pledgfed  as  secoritj— Purchase  bj 
oblisfee. 

Regular  Appeals  from  a  decision  passed  by 
Baboo  Nurothum  Mullick^  Principal  Sud- 
der  Amedn  of  Bhaugulpore^  dated  the 
4th  February  rS6j. 

Case  No.  90  of  1867. 

Mussumat  Hoolas  Kooeree  and  another 
(Defendants),  Appellants, 

versus 

Mussumat  Bibee  Sufeehun  (Plaintiff), 
Respondent, 

Baboo  Debendro  Narain  Bose  for 
Appellants. 

s       Baboo  Greesh  Chunder  Ghose  for 

Respondent. 

Case  No.  127  of  1867. 

Mussumat  Bibee  Sufeehun  (Plaintiff), 
Appellant, 

versus 

Khajah  Mahomed  Hubeeboollah  Khan  and 
others  (Defendants),  Respondents. 

Mr,  R,  E,  Twidale  and  Baboo  Unnoda 
Pershad  Banerjee  for  Appellant. 

Mr,  C,  Gregory  and  Baboos  Mohesh  Chunder 
Chowdhry,  Debendro  Narain  Bose,  and 
Kalee  Kishen  Sein  for  Respondents. 

An  application  to  file  a  cross-appeal  orally  was  re- 

t'ecteA,  firstly,  because  a  written  memo,  of  its  grounds 
lad  not  been  filed  previously;  s^rondf/y,  because  the  ob- 
jection, when  taken,was  not  nled  on  the  r^^lated  stamp ; 
and,  lastly,  because  the  ground  now  urged  had  not  been 
advanced  as  an  objection  in  a  regular  appeal  previously 
filed. 

Where  a  plaintiff's  bond  gives  him  a  separate  lien  on 
each  and  all  of  several  mouzahs  pledged  as  security,  he 
is  free  to  elect  for  sale^  whichever  of  the  mouzahs  he 
thinks  most  likely  to  satisfy  his  claim. 

When  a  portion  of  property  pledged  as  security  in  a 
bond  is  sola  in  satisfaction,  ttiere  is  nothing  to  prevent 
the  obligee  from  purchasing  such  portion. 

Glover,  y, — This  was  a  suit  to  recover 
Rupees  20,153-6-6,  principal  and  interest, 
due  on  a  bond  executed  on  the  4th  Teyt 
1 27 1  F.  S.  (1864),  by  Mahomed  Hubee- 
boollah Khan,  defendant  No.  i,  and  to  sell 
in  satisfaction  of  the  debt  the  two  mouzahs 
Dheer  Dowra  and  Sura  Nowabad,  which 
had  been  pledged  as  security  in  the  bond. 
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These  two  raouzahs  had  passed  by  purchase 
from  Hubeeboollah  into  the  hands  of  defend- 
ants Nos.  2|  3,  4,  tnd  5,  where  the  plaint- 
iff sought  to  follow  them. 

The  defendant  No.  i,  Hubeeboollah 
Khan,  whilst  making  some  faint  objection 
touching  the  payment  of  the  entire  consi- 
deration-money, admitted  the  execution  of 
the  bond  and  plaintiff's  right  to  follow  the 
property  {viz.y  the  two  mouzahs  named  in 
the  plaint)  pledged  in  it.  He  alleged  that 
the  defendants  Nos.  2,  3,  4,  and  5,  bought 
the  mouzahs  of  Dheera  Dowra  and  Sura 
Nowabad,  with  notice  of  the  plaintiff's  lien, 
and  paid  a  less  price  for  them,  in  conse- 
quence of  that  knowledge. 

Defendants  Nos.  2  and  3  alleged  that 
the  bond  put  forward  by  the  plaintifif  was 
collusive,  and  that  the  case  had  been  got 
up  by  her  father-in-law,  Shaikh  Bheekun 
and  Hubeeboollah,  in  fraud  of  third  parties  ; 
that,  supposing  the  bond  to  be  bond  fide,  no 
less  than  26  mouzahs  were  pledged  by  it  to 
the  plaintiff,  some  of  which  are  still  in 
Hubeeboollah's  possession,  and  that  plaintiff's 
claim  ought  to  be  satisfied  from  the  sale  of 
these  and  of  two  other  unincumbered  mou- 
zahs pledged,  instead  of  from  mouzah  Sura 
Nowabad  which  they  (defendants  Nos.  2 
and  3)  had  bought  for  valuable  considera- 
tion, and  without  notice  of  the  plaintiff's 
lien,  on  the  12th  of  May  i86s. 

They  also  contend  that  the  plaintiff  hav- 
ing  herself  bought  three  of  the  pledged 
mouzahs  had  broken  her  lien  on  the  others. 

Defendants  Nos.  3  and  4  urged  that  they 
bought  the  mouzah  Dheera  Dowra  from 
Hubeeboollah  on  the  2nd  May  1866  for  value 
without  notice.  They  also  pleaded  collu- 
sion between  the  parties  to  the  bond,  and 
urged  generally  the  same  objections  as  their 
co-defendants,  adding  that,  previous  to  the 
sale  to  them,  the  mouzah  had  been  mort- 
gaged to  their  father-in-law  under  a  zur-i- 
peshgee  lease  in  1863,  to  pay  off  which  the 
sale  was  afterwards  effected. 

The  Principal  Sudder  Ameen  fixed  two 
issues : — 

(i.)  Were  more  than  the  two  mouzahs, 
Dheera  Dowra  and  Sura  Nowabad,  pledged  ? 
And,  if  so — 

(2.)  Can  plaintiff  obtain  a  decree  for  the 
sale  of  those  two  alone  ? 

On  the  first  issue,  he  found  that  the  bond 
executed  by  Hubeeboollah  pledged  26 
mouzahs,  and  not  only  the  two  above-men- 


tioned ;  and,  on  the  second,  held  that  the 
plaintiff  hs^d  split  her  claim  improperly  by  pro- 
ceeding against  two  mouzahs  only,  and  that 
such  splitting  would,  in  the  event  of  her 
demand  not  being  satisfied  by  the  sale  of 
those  two  mouzahs,  cause  further  litigation ; 
that,  at  the  then  stage  of  the  case,  it  was 
impossible  to  adjust  the  different  liabilities 
of  all  the  26  mouzahs,  and  that  the  plaint- 
iff's prayer  to  have  the  representatives  of 
the  24  not  before  the  Court  made  defend- 
ants to  that  end  was  inadmissible ;  that  the 
obligor  Hubeeboollah  was  still  in  possession 
of  four  of  the  pledged  mouzahs,  and  that  the 
plaintiff's  suit  should  be  decreed  against 
Hubeeboollah  alone. 

The  Principal  Sudder  Ameen  also  made 
_^  an  order  that  the  other 

frooT  the  context^ti^t  defendants  should,  un- 
this  decretal  order  con-    der  the  circumstances, 

templates  the  sale  of  the      pay  their  own  COStS. 
four  mouzahs  in  Hubee-     "^     »       •     »  ^i  •     j      •  •_ 

booiiah's     possession,        Agamst  this  decision. 

and  the  plaintiff  seems      all    the    parties    tO    the 

0°  ^'he*^ order"  ^alth  ^u^h  ^^^^  ^^^'^  Hubeeboollah 
the  ^words  used  doTot    appeal ;  defendants  Nos . 

go  further  than  a  per-      4     and     5,     MuSSUmatS 

sonal    decree    against     Hoolas    Kooeree    and 

defendant  No.  i.  t\         %r   ^  ^       *i- 

Dae  Kooeree,  on  the 
question  of  costs ;  defendants  Nos.  2  and  3, 
MiissumatsWaheedoonissaand  Malik  Dobeh, 
under  Section  348  of  the  Code  of  Civil 
Procedure,  on  the  ground  that  the  Principal 
Sudder  Ameen  has  given  no  opinion  as  to  the 
bona  fides  of  the  plaintiff's  bond,  and  the 
plaintiff  herself  on  the  ground  (i)  that  only 
two  mouzahs  were  pledged  to  her;  and  (2) 
that,  in  any  case,  she  had  the  right  to  elect 
any  of  the  mouzahs  pledged,  and  satisfy  her 
debt  from  them. 

We  may  observe  in  this  place  that  the 
pleader  for  defendants  Nos.  4  and  5,  after 
both  sides  had  been  heard,  wished  to  file  a 
cross- appeal  orally,  on  the  ground  that  the 
effect  of  their  father-in-law*s  prior  mortgage 
in  1863  had  not  been  considered  by  the 
Principal  Sudder  Ameen. 

We  rejected  the  application,  firstly,  be- 
cause the  petitioner  had  not  complied  with 
this  Court's  rule  of  practice  to  file  before- 
hand a  written  memo,  of  the  grounds  of  cross- 
appeal  before  the  case  came  on  fpr  hearing ; 
secondly,  because  the  objection,  when  taken, 
was  not  filed  on  the  regulated  stamp; 
and,  lastly^  because  these  defendants  had 
already  preferred  a  regular  appeal  against 
the  Lower  Court's  finding,  and  had  made  no 
objection  therein  to  the  Principal  Sadder 
Ameen 's  decision  on  this  grdbnd. 

h 


1 867.] 


Civil 


THE  WKSKLY   REPORTER. 


Rulings, 


381 


We  considered  it  unfair  to  the  other  side 
to  allow  an  irregularly-taken  cross-appeal 
to  be  heard  at  the  eleventh  hour,  when  the 
plaintiff  would  be  taken  altogether  by  sur- 
prise, and  be  unable  to  meet  the  objection, 
an  objection,  moreover,  which  does  not  ap- 
pear to  have  been  in  any  way  pressed  in  the 
Lower  Court. 

The  hearing  of  the  cross-appeal  of  the 
defendants  Nos.  2  and  3  was,  at  the 
request  of  their  pleader,  postponed  till  the 
case  had  been  heard  on  the  plaintiff's  regular 
appeal,  these  defendants  considering  that 
they  should  be  able  to  uphold  the  Principal 
Sudder  Ameen's  judgment  as  it  stood,  and 
not  wishing  for  a  remand  (which  would  be 
the  effect  of  their  gaining  their  cross-appeal) 
unless  they  failed  in  the  first  instance. 

We  proceed,  therefore,  to  consider  the 
appeal  of  the  plaintiff,  and  the  questions 
raised  by  it  are  these : — 

(i.)  What  did  the  plaintiff's  lien  consist 
of?  Did  it  extend  over  the  two  mouzahs  of 
Dbeera  Dowra  and  Sura  Nowabad  only,  or 
over  the  whole  26  ? 

(2.)  If  the  26  mouzahs  were  pledged,  can 
the  plaintiff,  who  seeks  to  follow  the  property 
pledged,  and  which  has  been  purchased  by 
third  parties,  sue,  on  the  allegation  that  only 
two  mouzahs  were  bound,  and  bring  only  the 
purchasers  of  these  two  mouzahs  into  Court, 
and  not  only  the  representatives  of  the  re- 
maining pledged  mouzahs  who  may  have  as 
amongst  themselves  rights  of  contribu- 
tion?   And — 

(3.)  Has  not  the  plaintiff,  by  purchasing 
herself  three  of  the  pledged  mouzahs  at  a 
price  more  than  suflScieni  to  extinguish 
Hubeeboollah's  debt,  placed  herself  in  a 
position  to  repay  herself.?  And,  if  she  has 
allowed  such  funds  to  go  out  of  her  hands, 
can  she  now  follow  other  portions  of  the 
property  covered  by  the  mortgage,  which 
have  passed  for  value  to  third  parties  ? 

In  support  of  the  first  position,  the  appel- 
lant contends  that  the  word  '' Oghaira" 
used  in  the  bond  is  vague  and  general,  and 
cannot  be  meant  to  include  any  mouzahs  not 
distinctly  specified  by  name,  and  that  of  the 
24  mouzahs  thus  said  to  be  included  no  less 
ihan  19  had  been  sold  to  other  persons  at 
the  date  of  the  bond,  and  that,  therefore,  the 
obligor  could  not  have  intended  to  hypolhe- 
ate  them.  We  have  read  the  plaintiff's 
bond,  and  think  that  there  can  be  no  reason- 
able doubt  as  to  its  meaning.  After  recit- 
ing that  certaiJi  sums  were  due,  partly  on 
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the  theekadaree  of  certain  mouzahs  (naming 
them)  and  partly  on-  other  accounts,  it  goes 
on  to  say  that  the  obligt)r  bincfc  for  the  re- 
payment of  these  sums  on  a  certain  specified 
date,  "mouzahs  Dheera  Dowra,  Sura 
Nowabad,  and  the  rest,  which  appertain  to 
the  theekadaree  of  the  above-named  theeka- 
dar,"  1'./.,  the  plaintiff.  Nothing  can  be 
clearer  than  that  the  mouzahs  pledged  were 
those  which  had  been  in  the  plaintiff's 
possession  as  theekadar,  admittedly  26  mou- 
zahs, including  those  the  plaintiff  now  wishes 
to  sell. 

With  regard  to  appellant's  objection  that 
19  of  these  mouzahs  had  been  already  dis- 
posed of  at  'the  time  the  bond  was  executed, 
we  observe  that  there  is  no  proof  of  the  fact, 
the  deeds  of  sale  being  neither  produced  nor 
proved.  Nor  has  any  one  of  the  alleged 
purchasers  been  brought  into  Court,  whilst 
the  grave  improbability  that  the  plaintiff 
would  be  content  with  two  mouzahs,  the 
yearly  rental  of  which  was  not,  as  appears 
from  the  record,  more  than  Rupees  451,  as 
security  for  a  debt  of  Rupees  i3,ocx)  remains 
in  full  force.  But,  however  this  may  be, 
and  whether  or  no  the  plaintiff  had  reason 
to  believe  that  only  those  two  mouzahs  were 
pledged  to  him,  we  have  no  doubt  that  the 
words  of  the  bond  bound  the  whole  26; 
and  on  this  issue,  therefore,  we  agree  with 
the  Principal  Sudder  Ameen. 

On  the  second  issue,  it  is  contended  by 
the  purchasers  (respondents)  that  the  plaintiff 
was  bound  to  join  the  representatives  of  all 
the  26  mouzahs  pledged  to  him  as  co-defend- 
ants in  his  suit  for  recovery,  and  that,  by 
his  not  doing  so,  he  has  destroyed  any  equi- 
ties they  might  have  had  amongst  them- 
selves for  contribution,  supposing  that  the 
amount  of  the  plaintiff's  claim  had  been 
realized  from  one  or  more  of  them  only. 

On  this,  we  observe  in  the  first  place  that 
the  plaintiff  did  endeavor  to  bring  the 
present  owners  of  the  remaining  mouzahs 
into  Court,  but  the  Principal  Sudder  Ameen 
refused  his  application,  on  the  ground  that, 
at  that  stage  of  the  case,  it  would  have  been 
difficult  to  apportion  the  respective  liabilities 
of  each. 

But  we  do  not  understand  what  legal 
obligation  the  plaintiff  was  under  to  bring 
in  all  these  parties.  This  was  not  a  regular 
suit  for  foreclosure,  in  which  all  incum- 
brancers ought  to  be  made  parties ;  but,  even 
if  it  had  been,  the  only  result  of  not  making 
them  parties  would  be  that  the  decree  for 
^  foreclosure  would  not  bind  them  {jfide  Story's 
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Equity  Pleadings  177).  Moreover,  iheKvo  mouzahs  he  is  now  proceeding  against 
plaintiff's  bond  gav^him  a  separate  lien  on  jg  another"  question,  but  we  know  of  no  law 
e^ch  and  allfcf  the  a 6  "^f  ^^^^[^^.P^^ar^^^^^^^  ^^^^^^^  ^  transaction  of  this  nature 

the  debt.    He  might  undoubtedly  have  made  ^  ,  ,, 

the  representatives  of  all   defendants,   and    between  a  mortgagor  and  a  mortgagee.    It 


any  injury  is  done,  it  is  to  the  latter,  inas- 
much as  so  much  of  his  lien  is  extinguished. 


have  recovered  his  dues  by  the  sale  of  all, 
one  after  the  other,  unless  his  debt  had  been 

sooner  extinguished,  but  at  the  same  lime  ,  .    .1, 

the  terms  of  the  bond  left  him  free  to  elect       We    think,    therefore,    that    the     plamtift 
which   of   the    mouzahs    he    thought    most  entitled  to  a  decree  against  Hubeeboollah, 

and  to  recover  his  money  by  the  sale  of  the 
two    mouzahs    Dheera    Dowra    and    Sura 


likely  to  satisfy  his  claim,  and  all  further 

qaestion  would  be  between  the  purchasers 

and    their    vendor    Hubeeboollah,    against    .   , 

whom,    supposing    them    to    have    bought    i^owabad,  always  supposing  that  the  bond 

without  notice,  they  would   have  a  remedy  ' 


for  Belling  what  was  not  in  his  power. 

The  third  issue  depends  on  a  question  of 
fact,  of  which  there  is  no  evidence  to  be 
found  on  this  record.  If  the  plaintiff  bought 
the  three  mouzahs  and  retained  their  price, 
his  original  debt  would  have  been  extin- 
guished, but  this  is  not  the  defendant's  alle- 
gation. They  wish  to  show  that  the  mere 
fact  of  the  plaintiff's  having  bought  three  of 
the  mouzahs  pledged  to  him  has  broken*up 
his  lien  on  the  others,  and  has  changed  the 
mortgage  into  a  simple  unsecured  debt. 

In  suppbrt  of  the  first  contention,  we  have 
been  referred  to  the  case  of  Monshee  Kally 
Pershad,    plaintiff,    appellant,    versus    Lalla 
Behary    Lai    and    others,    defendants,    IV. 
Weekly  Reporter  67.      But  we  see  no  analo- 
gy   between   the   two   cases.    In   the   case 
quoted,  a  creditor  obtained  a  money-decree 
and  acquiesced   in  an  order  made  by  the 
Court  tbsit  out  of  four  villages,  the  property 
of  his  judgment-debtor,  the  two  last  should 
only  be  sold  if  the  price  of  the  two  first  fell 
short  of  the   amount  of   his  decree.     The 
two   first    villages   did    sell    for   more   than 
enough  to  satisfy  the  decree,  but  the  creditor 
applied   part   only  of  the  money  to  clear 
that  account,   placing   another  part  to   the 
credit  of  some  old  debts  due  to  him  by  the 
judgment-debtor.      Under  these  circumstan- 
ces, the  Court  held  that,  under  the  arrange- 
ment made   by  the  judgment-creditor,  the 
latter  had   no  right  to    have  the   last  two 
villages  sold  in  satisfaction  of  what  remained 
of  his  debt. 

In  the  present  case,  there  was  nothing 
to  prevent  the  plaintiff  from  purchasing  any 
of  the  mouzahs  pledged  to  him,  and  he  bought 
them  at  the  risk  of  lessening  his  own  secu- 
rity. Whether  in  his  new  position  as  mort- 
gagor of  the  three  mouzahs  in  which  he  has 
purchased  the  equity  of  redemption,  he  is 
liable  for  contribution  to  the  holders  of  the 


on  which  the  plaintiff  sued  was  a  hond-fide 
document. 

And  this  brings  us  to  the  cross-appeal 
of  defendants  Nos.  2  and  3. 

On  turning  to  their  written  statement,  we 
find  a  inost  distinct  allegation  that  the 
plaintiff's  deed  was  collusive ;  that  no  money 
passed  between  the  parties,  and  that  the 
plaintiff's  father-in-law,  one  Shaik  Bheekan, 
had  got  up  the  whole  case  to  defraud  inno- 
cent third  parties  of  their  right. 

The  Principal  Sudder  Ameen  appears  to 
have  been  satisfied  with  Jiubeeboollah's  ad- 
mission of  the  genuineness  of  the  bond,  and 
to  have  taken  no  notice  whatever  of  the  de- 
fendant's allegation  of  fraud,  why  we  do  not 
know,  for  the  bona  fides  of  this  document 
was  a  condition  precedent  to  plaintiff's  re- 
covery of  his  money  by  the  sale  of  mouzahs 
admittedly  in  the  hands  of  others,  and  for 
which  value  had  been  paid  without  notice. 
We  must,  therefore,  remand  the  case  for  a 
finding  on  this  point.    The  defendants  will, 
of  course,  have  to  support  the  onus  of  prov- 
ing fraud.     If   they   do    so,   the   plaintiff's 
case  must  be  dismissed  except  with  regard 
to  Hubeeboollah   personally,  who  admitted 
the  claim,  and  has  not  appealed. 

If  the  defendants  fail  to  establish  the 
mala  fides  of  the  plaintiff's  bond,  the  latter 
will  be  entitled  to  a  decree  for  recovery  of 
his  money  by  the  sale  of  the  two  mooultf 
mentioned  in  his  petition  of  plaint. 

Costs  will  follow  the  result  as  between  il« 
plaintiff  and  the  appealing  jjefendants,  * 

b 


i86y.] 


Civil 


THE    ^lECkLY    Rllt>ORTCft. 


Rulings, 


383 


The  16th  August  1867. 
Present  : 

The  Hon'ble  G.  Loch  and  Dwarkanath 
Mitler,  fudges. 

Ejectment— ClaiMe  5,  Section  93,  Act  X*  of 

1859— Onus. 

Case  No.  759  of  1867  under  Act  X.  of  1859. 

• 

Speaal  Appeal  from  a  dexision  passed  by 
the  Judge  of  Chittagong,  dated  the  2Sth 
January  1867,  reversing  a  decision 
passed  by  the  Deputy  Collector  of  that 
District,  dated  the  14th  April  1866. . 

Asgur  (one  of  the  Defendants),  Appellant, 

versus 

Goluck  Chunder  Chowdhry  (Plaintiff)  and 
others  (Defendants),  Respondents, 

Baboo  Greesh  Chunder  Ghose  for 
Appellant. 

Baboo  Kishtn  Succa  Mookerjee  for 
Respondents. 

In  a  suit  under  Clause  5,  Section  23,  Act  X.  of  KS59, 
the  question  of  illegal  ejectment  is  the  only  question 
for  adjudication.  The  onus  in  such  a  case  is  upon  the 
plaintiff. 

Mitter,  /.—We  think  that  this  case  must 
be  remanded  to  the  Lower  Appellate  Court. 
The  relinquishment  pleaded  by  the  special 
appellant  might  not  be  binding  against  the 
plaintiff,  but  the  latter  is  still  bound  to  show 
that  he  was  illegally  ejected  by  the  special 
appellant,  and  that  he  has  sued  within  one 
year  from  that  date.  The  suit  is  brought 
under  Clause  5.  Section  23,  Act  X.  of  1859, 
and  ihe  question  of  illegal  ejectment  is  the 
only  question  for  adjudication.  The  onus 
i«  clearly  upon  the  plaintiff  to  substantiate 
bis  allegations  The  case  is,  accordingly, 
aent  back  for  trial  with  reference  to  the 
above  remarks. 


The  26th  August  1867. 

Present :         ' 

The  Hon'bla  G.  Loch  and  Dwarkanath 
Mitter,  Judges, 

Pfe-empUon-^Ante-dated  deed— Oaus-^Limila- 
tion— Clause  i,  Section  i,  Act  XIV.  of  1859, 


Case  No.  747  of  1867. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen   of  Chittagong 
dated  the  jist  January  i86j,  reversing  a 
decision  passed  by  the  Moonsiff  of  that 
District,  dated  the  i^th  May  1866, 

Kumur  Ali  and  others  (some  of  the  Defend'- 

ants),  Appellants, 

versus 

Azmut  Ali  and  others  (Plaintiffs),  and  others 
(Defendants),  Respondents, 

Baboo  Kishen  Succa  Mookerjee  for 
Appellants. 

Baboo  Greesh  Chunder  Ghose  for 
Respondents. 

In  a  suit  by  A  to  enforce  a  right  of  pre-emption  in 
which  the  purchase  by  B  was  admitted,  butTwS  al- 
leged that  Z^*.  deed  of  purchase  had  been  antendatef  the 
om^  lay  on  A  to  prove  that  Z?'^decdhad  been  ante-dated; 
and  on  the  failure  of  A  to  substantiate  that  fact  an!l 
to  prove  that  B  had  taken  possession  withb  one  /ea^ 
previous  to  mstltution  of  the  suit,  A  was  held  barred  bv 
Clause  I,  bection  i.  Act  XIV.  of  1859. 

Miller,  7.— The  judgment  of  the  Lower 
Appellate  Court  in  this  case  is   extremely 
unsatisfactory.     The  plaintiffs,  now  special 
respondents,  before  us,  brought  this  adtiott  to  ' 
enforce  their  right  of  pre  emption  under  the 
Mahomedan    Law.     They    did    not    deny 
however,  that  a  sale  had  been  actually  made 
in  favor  of  the  special  appellant,  nor  were 
they  in  a  position  to  make  any  such  asser- 
tion, as  the  right  of  pre-emption  claimed  by 
them  entirely  rested  upon  ihe  fact  of  a  sale 
having  been  made  in  favour  of  the  special 
appellant.    The  Lower  Appellate  Court  has 
gone  on  to  find  that  the  defendant,  special 
appellant,  had  failed  to  prove  his  purchase 
or  that  he  had  obtained  possession  of  the 
property  in  suit.     We  are  clearly  of  opinion 
that  this  finding  is  contrary  10  the  allegations 
of  both  the  parties  to  the  suit.    The  posses- 
sion of    the    special    appellant    was    never 
denied  in  the  Court  of  first  instance,  though 
an  attempt  was  made  in  the  plaint  to  state 
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the  deed  of  sale  relied  upon  by  the  defend- 
ant had  be|n  antedated.  We  think  that, 
under  the  circumstances  of  the  case,  it  was 
incumbent  upon  the  respondent  to  prove 
that  the  |deed  of  sale  had  been  ante-dated, 
.and  that  the  special  appellant  had  taken 
possession  within  one  year  prior  to  the 
institution  of  the  suit.  The  deed  purports 
to  have  been  executed  in  1216,  and  the 
present  suit  was  brought  11  years  after- 
wards in  1227  Mughee.  The  respondents 
have  given  no  evidence  to  prove  their  allega- 
tions regarding  the  deed  of  sale  being  an 
ante-dated  document.  On  the  other  hand,  it 
appears  from  the  judgment  of  the  first  Court 
that  their  own  evidence  went  to  prove 
that  the  purchase  relied  upon  by  the  special 
appellant  had  been  made  some  five  "or  seven 
years  ago.  Upon  this  state  of  facts,  th^ir 
suit  is  clearly  barred  by  Clause  i.  Section  i, 
Act  XIV.  of  1859.  This  appeal  is,  accord- 
ingly, decreed  with  costs. 


The  26th  August  1867. 

Present  : 

The  Hon'ble  G.  Loth  and  Dwarkanath 
Mitter,  Judges, 

Decree  for  arrears  of  rent  and  sale  under 
Section  X05,  Act  X.,  1859— Intermediate  sale 
in  execution  of  a  Civil  Court's  decree. 

Case  No.  736  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Chitia- 
gong,  dated  the  lotk  January  rSSj, 
affirming  a  decision  passed  by  the  Moon- 
siff  of  Howlah,  dated  the  28th  March 
1866, 

Musst.  Sufuroonissa  (one  of  the  Defendants), 

Appellant, 

versus 

Saree  Dhoopee  (Plaintiff)  and  others 
(Defendants),  Respondents, 


Baboo  Nubo  Kishen  Mooktrjee  for 
Appellant. 

No  one  for  Respondents. 

A  zemindar,  who  has  obtained  a  decree  against  a  re- 
gristered  tenant  for  arrears  of  rent,  is  fuUy  justified  is 
proceeding  to  sale  under  Section  105  of  Act  X.,  1859^ 
notwithstanding  the  tenure  was  purchased  subsequeotlj 
to  the  date  of  the  above  decree,  at  a  sale  in  ezecutioa  of 
a  decree  of  the  Civil  Court. 

Mitter,  J.—Wil  think  that  the  judgment 
of  the  Lower  Appellate  Court  should  be  re- 
versed with  costs.  The  plaintiff,  who  is 
now  special  respondent  before  us,  institnted 
this  suit  for  confirmation  of  his  right  as  the 
purchaser  of  a  ryotee  tenure  at  a  sale  in 
execution  of  decree,  and  also  for  the  reversal 
of  a  sale  held  under  Section  105  of  Act  X. 
of  1859,  at  the  instance  of  the  zemindar, 
defendant,  who .  has  appealed  specially  to 
this  Court.  We  do  not  think  that  die 
Lower  Appellate  Court  has  come  to  a 
correct  conclusion  regarding  the  real  char- 
acter of  the  sale  held  at  the  instance  of  the 
special  appellant.  The  facts  found  by  the 
Lower  Appellate  Court  do  not  legally  josdfj 
any  conclusion  of  fraud  against  the  special 
appellant.  It  is  not  denied  that  the  arrears 
of  rent  sued  for  by  him  were  really  due  to 
him.  It  is  also  admitted  that  the  person 
sued  was  the  registered  tenant  whose  name 
appeared  on  the  books  of  special  appellamt's 
serishtah,  and  it  is  further  admitted  that 
the  decree  f^r  arrears  of  rent  was  obtained 
prior  to  the  date  of  the  plaintiff's  purchase 
at,a  sale  in  execution  of  a  decree  passed  by 
the  Civil  Court.  Under  such  circumstances, 
the  mere  fact  that  the  Lower  Appellate  Court 
has  used  the  vague  and  indefinite  expressions 
of  fraud  and  collusion  cannot  prevent  us 
from  interfering  with  his  judgment  on  that 
point.  The  special  appellant  was  fully 
justified  in  proceeding  in  the  manner  he  has 
done,  and,  in  the  absence  of  any  legal  proof 
of  fraud  on  his  part,  the  respondent  has  no 
right  to  question  the  legality  of  those 
proceedings.  The  respondent  could  have 
saved  the  tenure  by  depositing  the  arrears 
due  to  the  special  appellant,  and  it  makes 
no  difference  that  those  arrears  were  due 
for  a  period  prior  to  the  date  of  his  purchase. 
As  the  tenure  has  not  been  saved  from  sale 
owing  to  the  negligence  of  the  respondent, 
we  decree  this  appeal,  and  dismiss  his^soit 
with  all  costs  in  this  Court  as  well  as  in  the 
Courts  below.  . 
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The  27th  August  1867. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

coUectioits  and  management— Seyer- 
of  tenancy  without  actual  division. 

Case  No.  845  of  1867. 

Social  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  Bhaugulpore, 
dated  the  ^oth  December  1S66,  affirming  a 
decision  passed  by  the  Moonsiff  0/  that  Dis- 
trict, dated  the  loth  February  1866, 

Musst.  Mohroo  Kooeree  (Platntiff), 
Appellant, 

versus 

Musst.  Gunsoo  Kooeree  and  others 
(Defendants),  Respondents, 

Baboo  Nil  Madhub  Sein  for  Appellant. 

Bc^o  Mohesh  Chunder  Chowdhry 
for  Respondents. 

Where  it  is  found  that  the  collections  and  manage- 
meot  were  separate,  it  is  dear  that  the  joint-tenancy  has 
been  severed,  tbou|^h  not  immediately  followed  by  actual 
<fivision  of  the  subject-matter. 

Kempt  7' — ^^HK  only  point  taken  in  special 
appeal  is,  that  the  plaintifE's  case  ought  not 
to  have  been  dismissed  until  the  defendants 
prove  a  complete  and  formal  partition,  and 
ihat  a  separate  enjoyment  of  the  collection 
is  not  sufficient. 

The  learned  Judges  who  remanded  this 
SQtt  intimated  an  opinion  that  separate 
collection  and  management  may  constitute 
a  separation  of  estate  without  a  partition 
bj  metes  and  bounds,  and  this  view  has 
been  taken  by  the  Privy  Council  in  a  very 
late  decision.*  (6V^  Weekly  Reporter,  Vol. 
VIU.,  Privy  Council  Rulings,  p.  i.) 

The  Lower  Court  has  found  as  a  fact 
that  the  collections  and  management  were 
separate ;  in  short,  that  ownership  was 
ttercised  over  the  property  in  certain  defined 
sbares.  It  is,  therefore,  clear  that  the 
joint  tenancy  was  severed,  though  not  im- 
Q^ediately  followed  by  a  de-facto  actuals 
ilivision  of  the  subject-matter. 

This  being  the  case,  the  defendants'  con- 
tention that  the  property  is  divided,  and  not 
joint,  is  correct,  and  the  special  appeal  must 
be  dismissed  w*lh  costs  and  interest. 


The  27th  August  1867. 
Present :        | 

The  Hon'ble  W.  S.  Seton-Karr  and 
Dwarkanath  Mitter,  Judges, 

Suit  on  ground  of  forcible  dispoosesston^Per- 
missiye  possession  by  tenant — Notice  to  quit. 

Case  No.  397  of  1867. 

Special  Appeal  from  a  decision  pcused  by  the 
Judge  of  Rajshahye,  dated  the  nth  De* 
cember  1866,  affirming  a  decision  passed  by 
the  Moonsiff  of  Shahazadpore^  dated  the 
2gth  August  186^, 

Mr.  C.  J.  Phillips  (one  of  the  Defendants), 

Appellant^ 

versus 

Nund  Coomar  Banerjee  (Plaintiff), 
Respondent, 

Baboo  Issur  Chunder  Chuckerbutty  for 

Appellant. 

Baboo  Hem  Chunder  Banerjee  for 
Respondent. 

A  suit  to  recover  possession  of  land  on  the  i^und  of 
forcible  dispossession,  in  which  it  was  pleaded  by  de- 
fendant and  found  as  a  fact  that  the  defendant's  nold- 
ing^  was  of  a  bermissive  character,  should  be  dismissed 
at  once,  the  aefendant's  possession  not  being  a  wrong- 
ful one  of  the  kind  alleged  by  plaintiff.  The  riffht  mode 
of  action  in  such  a  case  would  nave  been  for  plaintiff  to 
serve  the  defendant  with  notice  to  quit  the  land,  and 
thereby  put  an  end  to  the  permission  relied  upon  by 
him. 

Mitter ,  J, — This  was  a  suit  instituted  by 
the  plaintiff,  now  special  respondent,  before 
us,  to  recover  possession  of  certain  lands 
appertaining  to  his  zemindary,  on  the  allega- 
tion that  he  had  been  forcibly  dispossessed 
of  the  same  by  the  defendant,  special  appel- 
lant, on  the  35th  Assin  1271.  The  special 
appellant  denied  the  act  of  wrongful  dis- 
possession, and  pleaded  that  he  had  acquired 
a  right  of  occupancy  in  the  land  in  suit 
under  Section  6,  Aft  X.  of  1859. 

The  Lower  Appellate  Court  has  found  it  as 
a  fact  that  the  allegation  made  by  the  special 
respondent  regarding  forcible  dispossession  is 
false,  but  at  the  same  time  it  has  given  him 
a  decree  upon  the  ground  that  the  special 
appellant  has  failed  to  establish  his  plea  of 
occupancy.  With  reference  to  the  nature  of 
the  possession  held  by  the  special  appellant, 
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the  Lower  Appellate  Court  has  come  to  the 
conclasion  ^at  it  ^was  of  a  "  permissive 
character,"  Jid  could  not,  therefore,  be  held 
as  the  basis  of  a  right  of  occupancy. 

We  are  not  sure  that  we  exactly  understand 
the  reasoning  of  the  Lower  Appellate  Court, 
but  we  think  that  we  can  take  it  for  granted 
that  the  possession  of  the  special  appellant 
did  not  originate  in  fraud  or  violence,  but 
that  it  was  derived  from  the  permission  of 
the  special  respondent,  who  has  received  rent 
from  the  special  appellant  and  his  prede- 
cessor. Nor  do  we  wish  to  enter  into  the 
question  as  to  whether  the  special  appellant 
has  acquired  any  right  of  occupancy  in  the 
land  upon  the  facts  found  by  the  Court  below. 
But  we  are  clearly  of  opinion  that,  looking 
merely  to  the  fact  of  the  special  respondent's 
failure  to  prove  the  cause  of  action  upon 
which  he  came  into  Court,  and  connecting  it 
with  the  character  of  the  possession  held  by 
the  special  appellant,  the  present  suit,  as 
brought  by  the  special  respondent,  ought  to 
have  been  dismissed.  ^ 

Every  plaintiff  is  bound  to  prove  the  cause 
of  action  upon  which  his  suit  is  based.  We 
do  not  think  that  the  special  respondent 
has  fulfilled  this  obligation  in  any  manner.  We 
do  not  attach  any  importance  to  the  parti- 
cular date  of  dispossession  alleged  by  the 
plaintiff,  but  we  are  clearly  of  opinion  that 
he  was  bound  to  show  that  the  possession  of 
the  special  appellant  was  a  wrongful  one. 
It  has  been  found,  on  \he  other  hand,  that 
this  possession  was  of  a  permissive  character. 
Under  such  circumstances,  the  special  re- 
spondent's mode  of  action  should  have  been 
to  serve  the  special  appellant  with  a  notice 
to  quit  the  land,  and  thereby  put  an  end 
to  the  permission  relied  upon  by  the  latter. 
The  special  appellant  was  sued  as  a  mere 
wrong-doer,  but  the  facts  above  referred  to 
are  sufficient  to  constitute  a  complete  defence 
to  such  an  action.  We  think  it  would  be 
contrary  to  *sound  principles  of  law  and 
justice  to  give  a  decree  to  the  special  re- 
spondent in  an  action  framed  like  the  present. 
Suppose  that  the  special  appellant  had 
pleaded  nothing  more  than  the  bare  fact 
that  he  was  in  possession  with  the  permis- 
sion of  the  special  respondent,  and  was  not, 
therefore,  guilty  of  the  charge  of  wrongful 
dispossession  brought  against  him  by  the 
latter ;  this  reply  would  have  been  quite 
sufficient  to  procure  a  dismissal  of  the  suit 
if  its  truth  were  established  by  evidence  ; 
and,  if  forcible  dispossession  were  not  proved, 
why  then   should   the   speciaP  appellant   be 


deprived  of  his  right  to  a  favorable  verdict, 
merely  on  the  ground  that  he  has  taken  a 
further  plea  which  he  has  failed  to  substan* 
tiate  ? 

The  cases  cited  from  Weekly  Reporter, 
Volume  VII.,  page  395,  and  Weekly  Re- 
porter, Volume  v.,  page  228,  do  not  ap- 
pear to  us  to  be  in  point,  though  the  facts 
of  the  first  case  are  somewhat  similar.  The 
objection  does  not  appear  to  have  been 
specifically  taken  in  the  last-mentioned  case; 
but,  though  it  was  taken  in  the  first,  it  was 
overruled  upon  the  ground  that  the.  issues 
laid  down  in  the  Court  below,  and  accepted 
by  the  defendant,  had  virtually  altered  the 
character  of  the  suit,  as  it  was  originally 
instituted  by  the  plaintiff.  In  the  case  be- 
fore us,  the  very  first  issue  laid  down  by  the 
Court  of  first  instance  clearly  and  distinctly 
referred  to  the  fact  of  dispossession  alleged 
by  the  special  respondent.  For  the  reasons 
above  set  forth,  we  decree  this  appeal  with 
costs.  The  plaintiff's  suit  is  dismissed  with 
all  costs. 


The  27th  August  1867. 
Present : 

The  Hon'ble  W.  S.  Scton-Karr  and 
Dwarkanath  Mitter,  fudges. 

Jurisdiction— Stilt  for  immoveable  property  on 
grround  of  dispossession— Title — A±ftX9t  and 
prior  possession — Limitation— Section  15^  Act 
XIV.  of  1859— Sections  318  and  3x9  of  the  Code 
of  Criminal  Procedure. 

Case  No.  766  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Rajshahyt, 
dated  the  i6th  January  t86j,  reversing  a 
decision  passed  by  the  Moonsiff  of  thai 
District y  dated  the  i6th  June  1866. 

Khajah  Enaetoollah  Chowdhfy  (one  of  the 
Defendants),  Appellant^ 

.  versus 

Kishen  Soondur  Surma  and  others  (Plaintiffs), 

Respondents. 

Baboo  Kishen  Dyal  Roy  and  Hem  Ckumder 
Banerjee  for  Appellant. 

Baboo  Romesh  Chunder  Mitter  for 
Respondents. 

The  Civil  Courts  are  competent  (Section  15,  A<51  XIV. 
of  1859,  not  withstanding:)  to  give  a  decree  for  ii 
able  property  on  the  bare  ground  of  ill^fal  discpoe 
in  a  suit  brought  after  six  months  from  the  date  of 
dispossession,  in  which  suit  the  defendant  has  fail 
prove  his  own  title  to  the  land.        » 
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In  considerififi^  the  point  irrespective  of  Section  15, 
Act  XIV.  of  1S59 — Hf.LD  that  possession  for  a  period  of 
60  years  and  upwards  is  sufficient  to  create  a  title,  in  the 
possessor  which  no  one  in  the  world  can  question  or 
repudiate ;  that  adverse  possession  for  any  period  suffi- 
cient under  the  Limitation  Act  is  itself  a  title  even 
against  the  rightful  owner  himself;  that  prior  pos- 
session, however  short,  is  itself  a  title  against  a  meris 
wrong-doer. 

In  deciding  the  auestion  wiih  special  reference  to 
Section  15,  Act  XlV.  of  1859,  the  object  and  effect  of 
that  Section  considered,  and  the  bearing  of  Sections 
318  and  319  of  the  Code  of  Criminal  Procedure  with 
regard  to  cases  of  dispossession  and  the  jurisdictio  1  of 
the  Civil  Courts  illustrated. 

Milter^  J, — The  special  appellant  in  this 
case  contends  that  the  Lower  Appellate 
Conrt  has  committed  an  error  in  law  in 
decreeing  the  julkur  in  dispute  to  the 
special  respondent  solely  on  the  ground  of 
prior  possession  and  illegal  dispossession 
without  any  proof  of  title.  The  special 
appellant,  however,  does  not  contend  that 
the  Lower  Appellate  Court  has  commit- 
ted an  error  in  law  in  rejecting  the  evidence 
produced  by  him  to  prove  his  own  title  and 
possession ;  so  that  the  question,  as  it  real- 
ly stands  before  us  for  adjudication,  amounts 
tb  this :  Can  the  Civil  Courts  give  a  decree 
for  imnnoveable  property  on  the  bare 
ground  of  illegal  dispossession  in  a  suit 
brought  after  six  months  from  the  date  of 
such  dispossession,  it  being  borne  in  mind, 
however,  that  the  defendant  has  failed  to 
prove  his  own  title  to  the  same?  We  have 
given  this  question  our  pnost  careful  consi- 
deration, and  have  at  length  come  to  the  con- 
clusion that  it  must  be  answered  in  the 
affirmative,  Section  15,  Act  XIV.  of  1859, 
notwithstanding. 

In   the   first   place,   let   us    consider  the 
question  as  if  Section  15,  Aft  XIV.  of  1859, 
had  not   been    in    existence.     We    cannot 
adopt  the  argument  that  has  been  pressed 
upon    us  by   the   pleader    for    the    special 
appellant,  that  no  length  of  possession  is 
sufficient  to  create  a  title  to  land.     That  an 
absolute     and     indefeasible     title     binding 
against  the  whole  world  can  be  acquired  by 
prescription,  is  a  doctrine  by  no  means  un- 
known to  the  law  as  it  is  administered  in 
this  country.     It  is  quite  true  that  t^iere  is 
DO  express  legislation  on  the  subject,  but  our 
Courts,    being    bound     lo    administer    the 
principles  of  equity  and  good  conscience  in 
the  absence  of  such  legislation,  have  always 
recognized  the  principle  in  some  shape  or 
other.     Prescriptive    rights  to    the    use    of 
land  are  daily  sanctioned  by  our  Courts,  and 
there  seems  to  be  no  reason  why  such  rights 
should  be  ignored  in  the  case  of  the  land  it- 
ielf.     What  dijference  does  it  make  that  the 


interest  claimed  in  the  one  case  is  a  right  of 
way,  and  in  the  other  j  right|to  enjoy  the 
rents   and    profits?     But   the    cfiestion,    we 
believe,  has  been  set  at  rest  by  the   Privy 
Council,  in  their  judgment  reported  in  page 
39,  Moore's  Indian  Appeals,  Volume  VIII.  : 
'*  Assuming,  however,"  their  Lordships  have 
observed,     *'  that   they  all  began  in  wrong 
**  and  violence,  still  that  which  had  a  vicious 
"origin  may  in  course  of  lime  have   been 
'^  legalized ;  since  long  enjoyment  is  itself  a 
"  title,  as  well  in  favor  of  the  recipient  of  an 
"  annual  payment  out  of  land  as  of  the  pos- 
"  session  of  the  land  itself."     Whether  the 
period  of  possession  found  in  this  case  by 
the   Lower  Appellate  Court  is  sufficient  to 
create  an  absolute  title  by  prescription,  we 
do  not  undertake  to  decide,  though  we  have 
no  hesitation  in  declaring  that  possession, 
for  a  period  of  sixty  years  and  upwards,  is 
sufficient  to  create  a  title  in  the  possessor 
which  no  one  in  the  world  can  question  or 
repudiate.     We   do   not   think   that  the  re- 
spondent is  bound  to  go  to  this  length  for  the 
purpose  of  recovering  the  property  in  dis- 
pute from  the  hands  of  the  special  appellant 
who  has  been  found  in  the  Court  below  to 
be  a  mere  wrong-doer.     Nor  is  he  bound  to 
pjove  a  length  of  possession  which  would 
have  entitled  him  to  recover  if  the  special 
appellant    had    established    his    own    title. 
Adverse  possession  for  any  period  sufficient 
under  the  Limitation  Aft  is  itself  a  title,  even 
against    the   rightful   owner    himself.     The 
question  has  been  <liscussed  at  great  length 
with  special  reference  to  landed  prop>erty  in 
the  mofussil,  by  Sir  L.  Peel  in  his  judgment 
reported  in  page  70,  Boulnois'  Reports.     The 
same  rule  is  also  laid  down  in  a  judgment 
of  this  Court  reported  in  page  261,  Volume 
v.,  Weekly  Reporter,  and  it  appears  to  have 
been     directly     sanctioned     by    the    Privy 
Council  in  their  decision  reported  in  page  69, 
Weekly   Reporter,    Vol.  V.,    Privy   Council 
Rulings.     In   speaking  of  the   rights   of   a 
party  in  possession,  but  without  a  title,  their 
Lordships  remarked  :  *'  The  appellant  has  a 
right  to  remain  in  possession  subject  to  be 
dispossessed  by  any  one  showing  a  title  not 
barred  by  lapse  of  time!'     The   necessary 
consequence  of  this   proposition   would   be 
that,  when  the  rightful  owner  has  allowed 
his  title  to  be  barred  by  limitation,  the  party 
in  possession  would  be  competent  to  recover 
the  land  if  he  has  been  illegally  deprived  of 
it  by  the  former.     There  seems  to  be  no 
reason   in  justice  or  equity   why  any  one, 
even  though  he  is  the  rightful  owner  him- 
self, should  be  permitted  to  accomplish  that 
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by  illegal  means  what  he  could  not  have 
done  by  lefloil  ones.  That  the  doctrine  of 
remitter  womd  not  hold  good,  in  the  case  of 
a  person  who  has  allowed  his  cause  of  ac- 
tion to  be  lost  by  efflux  of  time,  has  been 
clearly  shown  by  Sir  Lawrence  Peel  in  his 
judgment  already  referred  to ;  and  we  might, 
therefore,  take  it  to  be  a  settled  proposition 
of  law  that  adverse  possession  for  a  period 
prescribed  by  the  Limitation  Act  is  itself  a 
title  which  the  rightful  owner  himself  can- 
not interfere  with.  This  period,  however, 
may  vary  according  to  the  circumstances  of 
each  case.  It  may  be  a  year  or  any  number 
of  years  short  of  sixty  years,  after  which 
period,  however,  no  cause  of  action  can  be 
revived.  But  we  do  not  see  any  reason 
why  a  mere  wrongful  dispossessor  should 
require  proof  from  his  adversary  of  anything 
beyond  the  illegal  dispossession  complained 
of.  He  himself  has  not  got  and  never  had 
any  title  to  the  land.  The  act  of  disposses- 
sion committed  by  him  has  been  entirely 
without  any  sanction  from  law.  Justice 
and  equity  require  that  he  should  be  com- 
pelled to  restore  the  party  wronged  by  him 
to  the  same  position  which  the  latter  enjoyed 
before  the  date  of  the  illegal  ejectment.  To 
adopt  the  contrary  view  appears  to  us  to  be 
tantamount  to  holding  out  a  premium  in  favor 
of  wrong  and  violence.  That  possession  is 
primd-facit  evidence  of  title  is  an  undisputed 
proposition  of  law.  Mr.  Best  in  his  IVeatise 
on  Evidence,  page  475,  says  that  ''  the  pre- 
'*  sumption  of  right  in  a  party  who  has 
"  possession  is  highly  favored  by  every  sys- 
'^  tern  of  jurisprudence,  and  seems  to  rest 
''  partly  on  principles  of  natural  justice,  and 
''  partly  on  public  policy.''  This  presumption 
might  be  weaker  or  stronger  according  to 
the  length  of  time  over  which  the  possession 
has  continued ;  but  as  observed  by  Mr. 
Taylor,  Volume  L,  page  136:  ''  In  actions  of 
ejectment,  though  it  is  an  inflexible  rule 
that  the  plaintiff  must  recover  by  the  strength 
of  his  own  title,  yet  proof  of  prior  posses- 
sion, however  shorty  will  be  primd-facie 
evidence  of  title."  We  do  not  think,  how- 
ever, that  we  are  bound  to  apply  this  doc- 
trine of  presumption  as  against  a  mere 
wrong-doer.  Prior  possession,  however  short, 
is  itself  a  title  against  such  a  person.  In 
actions  of  trespass,  says  Mr.  Taylor  in  page 
135,  Volume  I.,  possession  is  conclusive 
evidence  of  title  against  a  mere  wrong-doer. 
It  is  immaterial  whether  the  party  in  posses- 
sion has  lost  it  or  not,  provided  the  defend- 
ant has  failed  to  prove  his  own  title,  and 
thereby   to   justify   his    illegal    act  of   dis- 


possession or  trespass  as  the  case  might  be 
The  utmost  that  can  be  contended  for  is  that 
the  rightful  owner  at  least  should  not  be 
driven  to  the  necessity  of  undergoing  the 
trouble  and  expense  of  a  |law-suit,  if  he  can 
otherwise  manage  to  recover  his  own  pro- 
perty. We  have  already  seen  that,  even  in 
his  case,  the  law  has  laid  down  certain  re- 
strictions which  he  cannot  violate  with  im- 
punity. Why  then  should  a  mere  wrong-doer 
be  permitted  to  take  any  advantage  of  his 
position  as  a  defendant  in  the  cause,  when 
that  position  has  been  acquired  by  illegal 
means  ?  Suppose  a  number  of  evil-disposed 
men  were  to  form  themselves  into  an  associa- 
tion for  turning  out  every  body  whom  they 
can  find  to  be  in  possession  of  land  with- 
out title.  Why  should  the  Civil  Courts  re- 
fuse to  restore  the  parties  dispossessed  to 
their  original  status?  And  what  would  be 
the  consequences  to  society  if  this  law- 
less association  were  to  be  permitted  to  en- 
joy the  fruits  of  their  own  wrongful  acts? 
The  Civil  Courts  have  to  determine  the 
particular  cause  of  action  that  has  arisen 
between  the  parties  to  the  suit;  and  it  is 
with  reference  to  that  cause  of  action  only 
that  their  determination  would  be  final  and 
conclusive  as  provided  for  by  Section  2,  Act 
VIII.  of  1859.  They  cannot  look  beyond 
the  parties  to  the  suit,  and  proceed  to  find 
out  who  is  the  rightful  owner  if  the  plaintiff 
and  defendant  are  not.  Such  an  enquiry 
would  be  not  only  useless  in  its  practical 
result,  but  illegal,  as  declared  by  the  Privy 
Council  in  the  case  reported  in  page  69, 
Volume  v.,  Weekly  Reporter,  already  refer- 
red to. 

The  plaintiff  has  failed  to  show  that  he 
is  the  rightful  owner,  but  nevertheless   he 
has  succeeded   in   proving  that  he  was  in 
possession.    The  defendant  had   no    right 
to  disturb  this  possession.    As  between  the 
two,  the  plaintiff  is  the  only  person   who 
ought  to  be  maintained  in  possession.    The 
rightful   owner  might  afterwards   bring  an 
action  against  him  if  his  cause  of  action  has 
not  been  barred  by  lapse  of  time;  but,  ontil 
that  is  done,  he  has  a  clear  right  to  remain 
in  possession  as  against  every  one  else  in  the 
community.  In  a  suit  between  A  and  J9,  the 
Civil  Courts  might  to-day  declare  that  the 
title  oi  A  is  a  perfectly  good  and  valid  one, 
but  to-morrow  it  might  be  found  to  be  other* 
wise   in   a  suit  between  C  and  A.     Whjr 
then  should  anybody  be  required  to  prov4^ 
an  absolute  title    in    a    litigation    betweeo 
himself  and  another  persof^vi\it,VL  a  relative 
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title  is  all  that  the  Civil  Courts  can  undertake 
to  deal  with  ? 

The  following  proposition  laid  down  by 
Domat  in  his  work  on  the  Civil  Law,  Volume 
I,  page  889,  directly  supports  our  view : 
"  Force  does  not  interrupt  possession.  He, 
ivhose  possession  has  been  interrupted  by 
an  act  of  violence  without  any  form  of 
law  or  justice,  is  nevertheless  considered 
as  a  possessor,  because  he  has  the  right 
to  enter  into  possession  again."  Nor  do 
we  think  that  this  proposition  is  wholly 
unsupported  by  precedents.  The  procedure 
laid  down  in  page  174,  Weekly  Reporter, 
Volume  VIL,  is  but  a  necessary  consequence 
flowing  from  it.  It  was  held  in  that  case 
that,  the  illegal  dispossession  being  estab- 
lished, the  defendant  should  be  called  upon 
to  prove  his  own  title.  If  he  fails  to  do  it, 
the  plaintiff  is  entitled  to  a  decree ;  if,  on  the 
other  hand,  he  succeeds,  the  plaintiff  should 
then,  and  nol  till  then,  be  called  upon  to  prove 
a  better  title. 

The  ruling  of  the  Privy  Council  reported 
in  page  47,  Volume  X.,  Moore's  Indian  Ap- 
peals, also  supports  our  view.  In  that  case 
the  plaintiff  and  the  defendant  had  both  fail- 
ed to  prove  their  title  to  the  land  in  dispute ; 
bat  the  former  had  succeeded  in  showing 
that  he  was  in  possession  at  and  prior  to 
the  time  of  attachment.  Their  Lordships  held 
that  he  had  the  better  title  of  the  two.  It  is 
true  that  the  plaintiff's  possession  had  been 
found  to  have  continued  at  least  for  a  period 
of  18  years,  but  this  finding  had  been  arrived 
at  upon  an  issue  as  to  which  party  was  in 
possession  immediately  prior  to  the  date  of 
attachment.  Nor  does  it  make  any  difference 
that  the  defendant  was  not  in  possession  at 
the  time  of  suit,  the  property  being  held 
under  attachment  by  the  Collector  of  the 
district.  It  is  immaterial  whether  the  de- 
fendant had  succeeded  in  taking  wrongful 
possession,  or  that  the  public  authorities  had 
attached  the  property  in  consequence  of  an 
unjust  quarrel  raised  by  him  with  the  plaintiff 
in  the  cause. 

The  case,  in  page  69,  Volume  V.,  Weekly 
Reporter,  Privy  Council  Rulings,  is  no  real 
exception.  The  defendant  was  in  possession 
under  a  settlement  obtained  from  Govern- 
ment, and  their  Lordships  remarked  at  the  very 
outset  of  their  judgment  that  the  plaintiff  had 
failed  to  prove,  as  alleged  by  him  in  his 
plaint,  that  the  settlement  and  the  possession 
under  it  had  been  acquired  by  fraud. 
PlaUl^ff' s  prior  possession  went  for  nothing 
in  consequence  «of  his  failure  to  prove  his 
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title  by  adoption.  In  other  words,  the  case 
was  not  one  of  wrongful  disiiosses^on  at 
all.  ' 

In  another  case,  however,  the  Privy 
Council  appear  to  have  directly  sanctioned 
the  principle  we  have  been  trying  to  lay 
down.  It  is  reported  in  page  12,  Volume 
6,  Weekly  Reporter,  Privy  Council  Rulings. 
There  .was  long  possession  proved  by  the 
plaintiff  it  is  true,  but  the  duration  of  the 
possession  appears  to  have  been  specially 
adverted  to,  because  of  the  fact  that  the 
plaintiffs  were  the  servants  of  the  defendant, 
and  as  such  their  possession  was  of  a 
v6ry  doubtful  character.  The  concluding 
words  of  the  judgment  are  directly  in  sup- 
port of  our  view.  "  The  title  by^possession 
must  prevail  until  a  good  one  is  shown  to 
the  contrary."  The  case  itself  was  one 
founded  upon  a  charge  of  illegal  disposses- 
sion. 

Now,  as  to  the  provisions  of  Section  15, 
Act  XIV.  of  1859,  which  is  set  out  in  the 
margin.     What  is  there  in  that  Section  .to 

bar  the  claim  of  the  spe- 
wiZr^'S'Snt,'!:  cial  respondent?  It 
have  been  dispossessed    merely  says  that  a  per- 

of      any     immoveable      gon,  who  has  been  dis- 

EyTu^'cSS'4."Tt,";    Po^essed       otherwise 

such  person  or  any  per-     than  by  due  COUrse  01 

son  claiming  througrh    \^^^  shall  be  entitled  to 

b^ugSt' recover^  recover,  notwithstand. 
session    of   such  pro-     tng  any  other  title  that 

perty,  be  entitled  to  re-     mav  be  Set  up,  provided 

X"SrS^:;^  the'  suit  is  brought 
any  other  titu  that    withm  SIX  months  from 

may  he  set  up  in  such     ^^    (Jate   of   dispOSSes- 

^itSsTr^h^titwS  «on  But  it  does  not 
six  months  from  the  Say  that  a  person  lUe- 
date  of  such  disposses-    gaily  dispossessed  shall 

^*®""  not  be  entitled  to  re- 

cover, notwithstanding  that  the  defendant  has 
failed  to  prove  any  other  title  if  the  suit  has 
not  been  brought  within  six  months  from  the 
date  of  dispossession.  The  object  of  this 
Section  appears  to  have  been  to  give  a 
special  remedy  to  the  party  illegally  dispos- 
sessed by  depriving  the  dispossessor  of  the 
privilege  of  proving  a  better  title  to  the  land 
in  dispute.  Section  15  is  to  be  read  as 
a  part  of  the  Limitation  Act,  and  its  ob- 
ject is  to  put  an  additional  restraint  upon 
illegal  dispossession,  with  a  view  to  pre- 
vent the  author  of  that  dispossession  from 
getting  rid  of  the  operation  of  that  Act, 
by  his  own  unlawful  conduct.  If  the  suit 
is  brought  within  the  period  prescribed  by 
that  Section,  even  the  rightful  owner  of  the 
land  is  precluded  from  showing  his  title. 
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But  what  ri^ht  has  a  mere  wrong-doer  to 
complain  thflt  the  p#rty  wronged  by  him  has 
not  availed  nimself  of  the  summary  remedy 
laid  down  in  Section  15?  The  suit  being 
brought  after  six  months  from  the  date  of  dis- 
possession, is  a  matter  of  no  consequence  if 
12  years  have  not  passed  away  from  that 
date.  It  would  fall  within  the  express 
wording  of  Clause  12,  Section  i,  Act  XIV. 
of  1859,  it  being  a  suit  for  the  recovery  of 
immoveable  property,  and  instituted  within 
1 2  years  from  the  admitted  date  of  the  cause 
of  action. 

It  has  been  said  that  the  policy  of  the 
Legislature  in  enacting  Section  1 5  has  been 
to  prohibit  all  suits  brought  after  six  months 
'  in  which  the  plaintiff  is  unable  to  prove  any- 
thing higher  than  the  mere  fact  of  illegd 
dispossession,  whether  the  defendant  has 
succeeded  or  not  in  proving  his  own  title. 
But  we  are  clearly  of  opinion  that  this  policy, 
as  far  as  we  can  gather  it  from  the  laws  and 
regulations  in  force,  is  just  in  the  contrary 
direction.  Throughout  the  whole  system 
of  our  laws,  we  find  a  constant  solicitude  to 
widen  the  distinction  between  legal  and 
illegal  dispossession,  and  to  discourage  the 
latter  as  muth  as  possible.  The  Criminal 
Courts  cannot  any  longer  restore  a  party  to 
possession  who  has  once  lost  it ;  but,  in 
every  case  in  which  a  dispute  regarding  the 
possession  of  land  is  likely  to  lead  to  a 
breach  of  the  peace,  the  Magistrate  is  called 
upon  to  interfere  and  to  take  the  necessary 
steps  to  maintain  the  party  in  possession 
in  the  enjoyment  of  that  possession,  until 
he  is  ousted  "  by  due  course  of  law."  It  is 
only  when  neither  party  has  succeeded  in 
proving  his  possession,  or  when  the  case  is 
one  of  doubtful  possession,  that  the  Magis- 
trate is  authorized  to  attach  the  property  as 
provided  for  in  Section  319  of  the  Criminal 
Procedure  Code.  It  must  not  be  supposed, 
however,  that  the  prevention  of  a  breach 
of  the  peace  is  the  only  object  to  be  kept 
in  view,  although  it  is  the  paramount  object. 
If  that  were  so,  the  Magistrate  is  vested 
with  plenary  powers  to  accomplish  that 
object  without  wasting  the  public  time  in 
enquiring  under  Section  318  as  to  which 
of  the  disputants  is  in  actual  possession. 
The  inference  we  draw  from  these  provisions 
is  that  the  existing  status  of  the  parties 
should  be  respected  as  much  as  possible, 
even  though  the  ultimate  object  is  the 
preservation  of  the  public  peace.  Then, 
agaun,  the  words  "claims  of  any  party  to 
a  right  of  postetsion"  used  in  Section  318) 


and  who  ought  to  be  maintained  in  posses- 
sion in  Section  319,  clearly  indicate  that  the 
question  reserved  for  the  Civil  Courts  is  not 
one  of  absolute  but  of  relative  title  to  the 
possession  of  the  land,  which,  as  between  the 
parties  to  the  suit,  the  Civil  Courts  might 
determine  in  any  manner  which  justice  and 
equity  may  require.  In  Act  X.  of  1859, 
a  wide  distinction  is  made  between  legal 
and  illegal  dispossession.  A  tenant,  without 
any  title  to  retain  possession,  is  allowed  to 
recover  it,  if  he  has  been  deprived  of  it  in 
any  manner  contrary  to  law. 

Then  again,  when  the  Civil  Courts  have 
to  sell  land  in  execution  of  their  own  decrees, 
or  to  put  a  decree- holder  in  possession,  the 
utmost  care  is  taken  to  prevent  any  wanton 
interference  with  the  possession  of  a  third 
party,  as  might  be  seen  from  the  provisions 
of  Sections  246  and  230,  which  require  that 
such  parties  should  be  treated  as  defendants, 
and    not    as    plaintiffs.    But    Section    15, 
Act  XIV.  of  1859,  which  has  been  so  much 
and  so  often  pressed  upon  us  by  the  special 
appellant,  appears  to  justify  an  inference  the 
very  opposite  of  that  we  have  been  called 
upon  to  draw  from  it.    If  our  construction 
of  that  Section  is  right,  it  seems  to  be  an 
additional  restraint  upon  illegal  dispossession 
by  putting  the  rightful  owner  in  the  same 
predicament  as  a  mere  wrong- doer  when  the 
act  of  illegal  dispossession  has  emanated  from 
him.    Then,  again,  the  words  '*aify  other 
title'*    used    in  Section    15    rather   go    to 
indicate  that  possession  itself  is  a  title  in  the 
eye  of  the  law  which  requires  to  be  su- 
perseded   by    a    better  one.    The    special 
respondent  might  have  obtained  a  summary 
remedy  against  the  special  appellant,  if  he 
had   liked  to  do    so  by  proceeding  under 
Section   1 5 ;    but  there  is   nothing    in  that 
Section    to    prevent    the    institution   of   a 
regular  suit  like  the  present,  provided  the 
special  appellant  is  allowed  to  prove  a  higher 
title  than  the  title  by  possession  established 
on  behalf  of  the  plaintiff.     We  do  not  see 
any  reason  why  the  suit  is  to  be  dismissed, 
when  the  defendant  has  failed  to  prove  what 
he  was  bound  to  prove  in  justice  and  equity, 
as  shown  in  the  first  part  of  our  judgment. 
The  very  first  Section  of    the    Civil    Pro- 
cedure Code  makes  it  obligatory  upon  the 
Civil  Courts  to  take  cognizance  of  all  sohs, 
not  barred  by   any   direct  Legislative  pro- 
vision.    Such  extensive  powers  were  never 
before  possessed  by  the  Courts  in  this  coqd- 
try,  as  might  be  seen  on  a  comparison  of 
Section  i.  Act  VIII.  of  185$,  with  Scclloii  8 
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Regulation  III.  of  1793.  If  there  is  no  bar 
in  Section  15,  Act  XIV.  of  1859,  but,  on  the 
ether  hand,  the  case  is  expressly  covered  by 
the  provision  of  Clause  13,  Section  i,  what 
groand  is  there  for  contending  that  the 
policy  of  the  Legislature  is  otherwise  than 
we  have  described  it  to  be  ?  It  is  also  to 
be  borne  in  mind  that  illegal  dispossession 
is  itself  a  good  cause  of  action,  such  as  our 
Civil  Courts  are  bound  to  recognize ;  for,  if 
it  were  not  so,  we  fail  to  perceive  how  suits, 
such  as  those  contemplated  by  Section 
15,  can  be  at  all  permitted  to  be  instituted 
in  the  Civil  Courts  when  the  Section  itself 
is  silent  as  to  the  tribunal  by  which  those 
laits  are  to  be  entertained. 

Holding  that  the  objection  of  the  special 
appellant  is  erroneous  in  law,  we  do  not  think 
it  necessary  to  decide  whether  the  Lower  Ap- 
pellate Court  has  acted  rightly  in  receiving  a 
certain  Nazir's  report  as  evidence  in  the 
cause,  for  this  plea  does  not  affect  the  find- 
ing on  the  question  of  illegal  dispossession 
upon  which  our  judgment  is  exclusively 
based.     We  reject  the  appeal  with  costs. 

Seion-Karr^  J, — I  concur  in  dismissing 
this  special  appeal,  as  I  hold  that  the  decision 
of  the  Principal  Sudder  Ameen  in  the  plaint- 
iff's favor  has  not  been  shown  to  be  erro- 
neous in  law. 


ThezSih  August  1867. 

Present . 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

fudges. 

Abadkaree  Talookdaree— Effect  of  Goyemment 
Settlement  or  of  acceptance  of  farming  leasea 
on  talookdaree  rights. 

Case  No.  881  of  1867. 

Special  Appeal  from  a  decision  passed  by 
Mr,  C  E,  Lance t  Judge  of  Backer  gunge, 
dated  the  6th  February  i86jy  reversing  a 
decision  passed  by  Mr,  F,  A,  Donough, 
Deputy  Collector  of  that  District,  dated  the 
22nd  August  1866, 

Huro  Pershad  Bhuttacharjee  (Plaintiff), 

Appellant, 

versus 

Bhyrub  Chunder  Mojoomdar  and  others 
(Defendants),  Respondents, 

Bab0o  Kaleef^Mohun^Pm  fpr  Appellauti 


Mr,  J,   S,   Rochfort  and  Baboo   Shushce 
Bhaosun  Bose  for  J^espordents. 

Explains  construction  of  the  term  "abadkaree  ta- 
lookdaree'^ in  a  lease. 

A  Government  settlement,  whether  permanent  or 
farming^,  so  far  from  destroying  the  rights  of  a  talook- 
dar,  always  preserves  them,  if  there  be  really  a  depend- 
ent tenure. 

Neither  the  acceptance  of  farming  leases  by  the 
widow  qua  farmer,  subject  to  the  Government  prdprie- 
tary  right,  nor  the  sale  of  that  Government  right,  in 
any  way  ipso  facto  extinguishes  any  talookdaree  ri^ht 
existing  in  the  abadkaree  talookdar  in  thi\t  capacity, 
if  otherwise  valid. 

Bayley,  y, — The  decision  in  special  ap- 
peal turns  on  the  construction  of  the  terms 
^'abadkaree  talookdaree**  admitted  to  be 
those  of  the  lease. 

The  plaintiff  contends,  and  the  Lower 
Appellate  Court  holds,  that  the  terms  do 
not  convey  any  talookdaree  rights,  but 
merely  those  of  an  abadkar.  The  defend- 
ant contends,  and  the  first  Court  held,  that 
the  defendant's  tenure  was  one  with  talook- 
daree rights,  and  not  one  of  an  abadkar 
only,  and  that  no  intermediate  settlement  of 
Government  affected  the  talookdaree  right. 

We  concur  with  the  first  Court,  and  think 
that  the  Lower  Appellate  Court  is  wrong. 

First  as  to  the  admitted  terms  of  the 
lease.  The  words  are  admitted  to  be 
*'  abadkaree  talookdaree.**  An  abadkar,  with 
only  abadkaree  rights,  can  be  easily  defined 
by  the  word  abadkar ;  but  an  abadkar,  who 
has  talookdaree  rights,  is  specially  denoted 
by  those  very  terms  which  occur  here.  It 
is  also  clearly  shown  that  this  tenure  has 
been  termed  always  talook  in  the  sense  that 
havala  and  other  dependent  talooks  are 
defined  in  the  district  (Backergunge). 

In  the  next  place,  a  Government  settle- 
ment., whether  permanent  or  farming,  so 
far  from  destroying  the  rights  of  a  talook- 
dar,  always  preserves  them,  if  there  be  really 
a  dependent  tenure.  The  most  distinct  and 
clear  instructions  are  given  on  this  point 
in  all  the  Circular  |Orders  of  the  Revenue 
authorities  in  their  rules  for  the  conduct  of 
revenue-settlements. 

Neither  the  acceptance  of  farming  leases 
by  the  widow  qua  farmer,  subject  to  the 
Government  proprietary  right,  nor  the  sale 
of  that  Government  right,  in  any  way  ipso 
facto  extinguishes  (as  the  Lower  Appellate 
Court  seems  to  think)  'any  talookdaree  right 
existing  in  the  abadkaree  talookdar  in  that 
capacity,  if  otherwise  valid. 

The  same  rule,  in  fact,  exists  for  the  pre- 
servatipn  of   intennediate  rights  down  to 
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khoodkhast  ryots.  The  widow  may  have 
asked  for  nothing  J^ut  the  temporary  settle- 
ment ;  but  tnat  she  asked  for  as  any  stranger 
might  ask  it,  and  the  acceptance  of  her 
petition  would  not  prevent  her  still  holding 
her  distinct  and  separate  talookdaree  right 
within  the  temporarily-settled  mehal. 

On  the  whole,  1  think  that  the  Lower 
Appellate  Court  is  wrong  in  saying  that  in 
this  case  there  are  no  talookdaree  rights; 
but  what  their  validity  or  extent  may  be  is 
another  matter  not  now  before  us.  I  there- 
fore think  it  would  be  right  to  reverse  the 
decision  of  the  Lower  Appellate  Court, 
affirming  that  of  the  first  Court,  and  decree- 
ing this  appeal.    No  costs  in  this  Court. 

Phear^  J. — I  entertain  doubts  as  to  the 
true  construction  of  the  lease,  but  they  are 
not  strong  enough  to  lead  me  to  differ  from 
Mr.  Justice  Bayley.  However,  I  think 
there  ought  to  be  no  costs  in  this  Court. 


The  29th  August  1867.  « 

Present: 

The  Hon'ble  L.  S.  Jackson  and  C.  P. 
Hobhouse,  Judges, 

Application  to  stay  execution — Courf  a  compe- 
tency nnder  Section  209,  Code  of  Civil  Pro- 
cedure—Proof of  complunts  alleged. 

Case  No.  370  of  1867. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Principal  Sudder  Ameen  of  Cuttack, 
dated  the  2nd  July  186 j, 

Mittun  Bibee,  Appellant ^ 

versus 

Buzloor  Khan  and  others.  Respondents, 

Bahoos    Onookool   Chunder  Mookerjee    and 
Mohendro  Lall  Shome  for  Appellant. 

Mr,  R,  T,  Allan  and  Baboo  Obhoy  Churn 
Bose  for  Respondents. 

When  an  application  to  stay  execution  of  a  decree  is 
made  to  a  Court  in  which  a  suit  is  pending*  against  the 
decree-holder,  the  Court's  competency,  under  Section 
ao9.  Act  Vin..  1859,  to  ^rant  the  application,  depends 
on  the  decree  being  its  own  decree. 

An  application  of  this  nature  ouf  ht  not  to  be  enter- 
tained  without  an  affidavit  or  satis&ctory  proof  of  the 
complaints  alleged  in  it,  without  the  Court  calling  for 
sach  proof. 

Jackson,  J, — ^The  petitioner  before  us 
was  appellant  to  England  in  the  suit  of 
Buzloor  Khan  and  others,  in  which  final 
judgment   was    delivered   by  the  Judicial 


Committee  of  the  Privy  Council  on  the  8th 
March  last.  Their  Lordships'  judgment  was 
given  in  these  words.  After  adding  that,  in 
their  own  opinion,  the  judgment  of  the 
High  Court  varying  the  decree  of  the  Prin- 
cipal Sudder  Ameen  was  right,  thej 
stated :  "  But  first  they  humbly  recom- 
''.  mend  Her  Majesty  to  dismiss  this  appeal 
*'  with  costs.  They  will  add  a  recommend- 
''  ation  that  the  order  be  without  prejudice 
'^  to  any  proceeding  on  the  part  of  the 
"  appellant  to  establish  any  debt  other  than 
''  her  claim  for  dain-mohur  against  her  hos- 
"  band's  estate  or  any  lien  in  respect  of  such 
'*  debt  upon  that  estate."  By  the  decree  of 
the  High  Court  which  was  then  affirmed, 
the  plaintiffs,  respondents  to  England,  were 
declared  to  be  entitled  to  la  annas  (rf  the 
estate  of  the  deceased  husband  of  Mittun 
Bibee.  These  parties  are  now  seeking  to 
execute  that  decree.  Mittun  Bibee,  it 
appears,  made  an  application  to  the  Principal 
Sudder  Ameen,  who  had  the  ezecution*pio- 
ceedings  before  him,  to  stay  execution,  the 
ground  of  such  application  being  that,  acting 
upon  what  one  may  call  the  suggestion  in 
their  Lordships'  judgment  of  the  Privy 
Council,  she  has  brought  a  suit  against  the 
opposite  parties  to  substantiate  the  claim 
which  she  alleges  she  has  against  the  estate 
of  her  deceased  husband.  She  declares  that 
these  parties  (now  defendants)  are  residents 
of  Cabul,  and  are  persons  having  no  pro- 
perty beyond  the  property  lately  in  dispute ; 
and  that,  if  they  be  allowed  to  execute 
the  decree,  and  recover  from  her  mesne- 
proiits  and  costs  and  other  matters  which 
pass  under  the  decree,  they  will  depart  to 
their  own  country,  and  that  she  will  be  de» 
prived  of  the  means  of  executing  her  own 
decree,  if  she  be  successful  in  her  present 
suit. 

It  appears  that  this  application  was  not 
supported  by  any  affidavit,  or  any  matter 
whatever,  except  the  allegations  of  the  peti* 
tioner  in  the  plaint.  The  Principal  Sudder 
Ameen,  taking  up  the  application,  recorded 
his  opinion  that  it  did  not  appear  probable 
that  the  plaintiff  would  succeed  in  her  suit ; 
in  other  words,  he  probably  considered  that 
(the  application  being  one  under  Section  209 
of  the  Code  of  Civil  Procedure)  it  was  nol 
just  and  reasonable  to  stay  the  execution  of 
the  decree.  He,  therefore,  refused  to  com- 
ply with  the  application.  The  plaintiff  now 
appeals,  and,  contending  that  the  application 
was  one  properly  made  under  Section  209, 
she  insists  that  the  Court  below  ought  to 
have  complied  with  it.  * 
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It  appears  to  me  that,  in  the  first  place, 
this  was  not  an  application  which  the 
Court  would  be  competent  to  grant  under 
Section  209  at  all.  The  concluding  part  of 
that  Section  is  in  these  words:  '*  Whenever 
"a  suit  shall  be  pending  in  any  Court 
"against  the  holder  of  a  decree  of  such 
"Court  by  the  person  or  persons  against 
"whom  the  decree  was  passed,  the  Court 
"may,  if  it  appear  just  and  reasonable 
"to  do  so,  stay  execution  on  the  decree, 
"either  absolutely  or  on  such  terms  as  it 
"may  think  just  until  a  decree  shall  be 
"passed  in  the  pending  suit."  In  order, 
therefore,  to  make  the  Court  in  such  case 
competent  to  stay  execution  of  a  decree,  it 
most  be  a  decree  of  the  Court  in  which  the 
suit  is  pending.  Now,  this  is  not  a  decree 
of  the  Principal  Sudder  Ameen's  Court,  but 
it  is  a  decree  of  the  High  Court  of  Judica- 
ture extensively  varying  the  provisions  of  the 
decree  of  the  Principal  Sudder  Ameen  which 
has  itself  been  affirmed  on  appeal  to  the 
Privy  Council.  This,  it  appears  to  me  quite 
dear,  is  not  a  case  within  the  terms  of 
the  Clause  which  I  have  just  read.  This 
seems  to  be  a  sufficient  answer  to  the  appeal 
of  the  plaintifF. 

If  it  had  been  necessary  to  go  further, 
I  should  be  inclined  to  say  that  the  applica- 
tion is  not  one  which  ought  to  be  granted 
or  entertained  without  an  affidavit  or  satis- 
factory proof  of  the  complaints  alleged. 

Baboo  Onookool  Chunder  Mookerjee,  who 
appeared  for  the  appellant,  remarked  that  his 
client  had  not  been  called  upon  for  any  proof. 

I  must  emphatically  protest  against  the 
supposition  that  a  party  making  an  applica- 
tion of  this  kind  is  to  be  called  upon  by  the 
Court  to  prove  his  case.  It  is  for  him  on 
making  the  application  to  support  it  by 
evidence  upon  which  the  Court  can  act. 

As  to  the  merits  of  the  case,  we  are  not 
in  a  position  to  say  whether  the  application 
is  well-grounded  or  otherwise. 

I  think,  therefore,  that  the  appeal  must  be 
dismissed  with  costs. 

Hobhouse,  J, — I  have  had  some  doubts 
in  this  case,  because  of  the  words  contained 
in  Section  362  of  Act  VIII.  of  1859,  which 
words  declare  that  the  decree  of  the  Ap- 
pellate Court  shall  be  executed  by  the 
Court  which  passed  the  first  decree  in  the 
suit,  and  according  to  the  rules  hereinbefore 
contained  for  the  execution  of  original  de- 
crees. But,  on  consideration,  I  concur  in 
the  view  taken  by  my  learned  brother  that 
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this  is  not  a  case  to  which  S^tion  362 
applies.  If  the  decree  ^ad  beyi  a  decree 
of  the  Court  of  first  instance,  simply  upheld 
by  the  Appellate  Court,  then  I  should  have 
been  inclined  to  say  that  Section  209  would 
apply.  But,  in  this  case,  as  my  brother 
Jackson  has  pointed  out,  the  decree  is  not 
a  decree  of  the  Court  of  first  instance,  it 
is  a  decree  of  the  High  Court  in  appeal 
varying  the  decree  of  the  Court  below,  and 
upheld  by  the  Privy  Council. 

For  these  reasons  I  think  that  Section 
209  does  not  apply,  and  that  the  Principal 
Sudder  Ameen  was  right  in  refusing  to  pass 
an  order  to  stay  execution. 


T<he  30th  August  1867. 

Present : 

The  Hon'ble  W.  S.  Seton-Karr  and  A.  G. 
•  Macpherson,  Judges. 

Jurisdiction— Rent  reserved  in  kind— Separate 
agreement  to  deliver  certain  articles. 

Case  No.  1108  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Moorshedabad^  dated  the 
^oth  March  i86*j^  modifying  a  decision 
passed  by  the  Sudder  Ameen  of  that 
District,  dated  the  /  ith  September  1S66. 

Bhubo  Soonduree  Debia  (Defendant), 

Appellant, 

versus 

Nawab  Syud  Jynul  Abdin  (Plaintiff), 
Respondent, 

Baboo  Romanath  Bose  for  Appellant. 

Baboo  Kalee  Kishen  Sein  for  Respondent. 

Act  X.  of  1859  applies  where  rent  is  reserved  in  kind 
just  the  same  as  in  the  case  of  suits  for  rent  in  money, 
but  not  where  articles  are  to  be  delivered  under  a  se- 
parate agreement  unconnected  with  the  question  of  rent. 

Macpherson,  J, — The  appellant  in  this 
oase,  who  was  the  defendant  in  the  Court  of 
first  instance,  holds  a  putnee  from  the  re- 
spondent. The  rent  reserved  in  the  putnee- 
lease  was  5,800  and  odd  rupees.  Simulta- 
neously with  the  execution  of  a  pottah,  and 
the  giving  of  a  kubooleut  by  the  defendant, 
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the  defendant  entered  into  a  separate  agree- 
ment, by  "J^ich  he  undertook  to  deliver  to 
the  plaintifra  certain  number  of  goats,  cer- 
tain quantities  of  straw,  and  other  articles 
yearly.  The  present  suit  is  brought  to  re- 
cover the  value  of  goats,  straw,  and  other 
articles,  of  which  delivery  has  not  been  made 
according  to  the  terms  of  the  separate  agree- 
ment. 

A  former  suit  under  Act  X.  of  1859  was, 
as  we  are  informed  by  the  judgment  of  the 
Lower  Appellate  Court,  dismissed  by  the 
Deputy  Collector  before  whom  it  came  on 
for  hearing,  who  held  that  the  suit  was  not 
cognizable  by  the  Revenue  Courts.  That 
suit  having  been  dismissed  by  the  Revenue 
Court,  the  present  suit  is  instituted,  and  the 
defendant  now  pleads  that  it  is  not  cogni- 
zable by  the  Civil  Court,  but  by  the  Reve- 
nue Courts.  The  question,  therefore,  which 
we  have  to  decide  is,  whether  the  claim  is 
one  of  which  the  Civil  Court  can  take 
cognizance. 

The  defendant  contends  that  the  separate 
agreement  for  the  delivery  of  the  goats, 
straw,  &c.,  is  an  agreement  for  the  payment 
of  a  portion  of  the  rent,  inasmuch  as  the 
articles  were  to  be  deemed  as  so  much  rent, 
and  that,  therefore,  this  suit  is  substantially 
one  for  rent,  and  ought  to  have  been  insti* 
tuted  under  Act  X.  of  1859.  There  is  no 
doubtj,  according  to  decisions  of  this  Court, 
that,  where  rent  is  reserved  in  kind,  and  not 
in  money.  Act  X.  applies  to  suits  for  rent, 
just  the  same  as  in  the  case  of  suits  for  rent 
in  money.  But  the  present  suit  is  not  a 
suit  of  this  description.  The  only  rent 
which  is  reserved,  as  it  appears  to  us  in  the 
present  instance*  is  the  rent  of  5,800  and  odd 
rupees  mentioned  in  the  putnee-lease.  The 
straw  and  other  articles,  which  the  defend- 
aqt  undertook  to  deliver,  are  the  subject  of 
a  separate  and  special  agreement  which,  in 
pur  opinion,  is  wholly  unconnected  with  the 
question  of  rent;  and  the  breach  of  con- 
tract, with  refpect  to  the  delivery,  could  not, 
therefore,  be  made  the  subject  of  an  Act  X. 
suit. 

We  confirm  the  decision  of  the  Lower 
Appellate  Court,  and  dismiss  the  appeal 
'with  costs  and  interest. 


The  3rd  September  1867. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F,  A.  Glover, 

Judges, 

Mahtran  tenure— Adverse  possession— 

Limitation. 

Case  No.  859  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Jesson^ 
dated  the  jist  January  j86j^  reversing  a 
decision  passed  by  the  Sudder  Moonsif 
of  that  District^  dated  the  i6th  May 
1866. 

Oopendronath  Roy  and  another  (two  of  the 
Defendants),  Appellants,    - 

versus 

Kalee  Churn  Roy  (Plaintiff)  and  others 
(Defendants),  Respondents, 

Baboo  Bhuggobutty  Churn  Gkou 
for  Appellants. 

Baboos  Khettur  Mohun  Mookerfee,  Obhoy 
Churn  Bose,  and  Bungshee  Dhur  Sein 
for  Respondents. 

A  defendant  in  a  suit  for  recoveiy  of  land  aader  a 
lease,  who  claimed  the  land  as  his  mahtnui  teaum,  n 
entitled,  as  a  hostile  claimant  alleg^ing  a  proprietary 
right  and  endeavoring*  to  prove  it,  by  a  12  years'  oocn- 
pation,  to  sst  up  a  plea  ot  limitation. 

Gloverj  J, — This  was  a  suit  to  recover 
4  cottahs  6  chittacks  of  land,  claimed  by  the 
plaintiff  under  a  lease  granted  to  him  in 
Phalgoon  1268  by  the  Mittra  proprietors. 
Plaintiff  alleges  that  he  retained  possesskm 
till  127a 

The  defendant  claimed  the  land  as  his 
mahtran  tenure,  on  which  he  had  planted 
an  orchard  and  built  a  house.  He  likewise 
pleaded  an  adverse  possession  of  more  than 
1 3  years. 

The  Court  of  first  instance  dismisaedi 
plaintiff's  suit,  holding  that  he  had  no  pos- 
session, either  himself  or  through  his  lesson,; 
for  15  years,  and  was  therefore  barred. 

The  Principal  Sudder  Ameen  reversed  I 
this  decision,  on  the  ground  that  the  mere 
taking  of  possession  of  deserted  land  and 
planting  a  few  trees  there  did  not  give  aay| 
right  to  plead  limitation,  and  that  the  plaint- 
iff's title  was  good,  whilst  the  defendant's! 
was  not  established.  • 
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This  decision  appears  to  us  incorrect.  ^ 
The  defendant,  who  now  appeals  to  this 
Court,  is  admittedly  fn  possession ;  and  it  is 
not  denied  that  the  Mittra  proprietors  have 
not  been  in  possession  since  the  date  of 
their  abandoning  the  land,  15  years  ago. 
The  special  appellant,  as  a  hostile  claimant 
alleging  a  proprietary  right,  and  endeavour- 
ing to  prove  it,  would,  by  a  twelve  years' 
occupation,  be  entitled  to  set  up  a  plea  of 
limitation  (2  Hay's  Reports  487,  Kaieenath 
Bhuttacharjee  versus  Lall  Bibee  Chow- 
dhrain).  It  is  in  evidence  that  the  special  ap- 
pellant planted  trees  and  built  a  house,  and 
has  been  in  possession  of  the  land  for  several 
years,  whilst  it  is  admitted  that  the  special 
respondent's  lessors  have  had  no  possession, 
nor  their  lessee  under  them,  for  the  last  1 5 
years.  When  the  Mittras  abandoned  the 
land,  it  probably  remained  waste  and  useless ; 
but,  now  that  the  special  appellant  has  im- 
proved it  by  planting  trees  and  building  a 
iioase,  the  field  has  become  valuable,  and 
the  special  respondents  naturally  wish  to 
prove  title. 

Under  the  circumstances,  we  think  that 
the  special  appellant  was  entitled  to  plead 
limitation,  and  that,  on  the  facts  as  found  by 
the  Principal  Sudder  Ameen  himself,  that 
plea  must  succeed. 

We,  therefore,  reverse  the  Principal  Sud- 
der Ameen's  decision,  and  restore  that  of 
the  first  Court  with  costs  on  special  re- 
spondent. 


The  3rd  September  1867. 
Present: 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanath 

Mitter,  Judges, 

Overlooking  evidence — Ground  of  special  ap- 
peal—Documents not  on  the  record— Signature 
without  a  name— Production  of  pottah  in 
•dveraary's  presence— Presumptions  arising 
Crom  fiatlnre  to  prove  allegations. 


Case  No.  715  of  1867  under  Ad  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
Mr.  G.  G.  Morris^  Additional  Judge 
ef  Nudiea,  dated  the  31st  January  i86j, 
reversing  a  decision  passed  fy  Jfr,  R.  H. 


Pawsey,  Deputy  Collector  of  thft  District, 
dated  the  4lh  July  186^, 

Gunee  Biswas  (Defendant),  Appellant^ 

versus 

Sreegopal  Paul  Chowdhry  (Plaintiff), 
Respondent. 

Baboo  Luckhee  Churn  Bose 
for  Appellant. 

Baboos  Rash  Beharee  Ghose  and  Bhowanee 
Churn  Dull  for  Respondent. 

Every  Judg^e  of  a  question  of  fact  is  bound  to  take 
into  consideration  all  the  allegations  and  proof^  upon 
the  record  bearing-  upon  that  question,  as  well  as  the 
material  presumptions  arising  therefrom,  and  to  over- 
look them  is  a  defect  in  law.  But,  before  such  defect 
can  constitute  a  eood  and  valid  rround  of  special  appeal, 
it  must  be  of  sucn  a  character  that  it  may  have  caused 
an  error  in  the  decision  of  the  case  on  the  merits. 

Pottahs  cannot  be  assumed  to  be  false,  because  con- 
tradicted by  papers  which  are  neither  on  the  record  nor 
are  produced  as  exhibits. 

^  signature  of  a  Rajah  of  the  ancient  Nuddea  fiamily 
was  held  to  be  valid,  even  though  it  did  not  contain  the 
name  of  any  particular  individual. 

The  production  of  a  pottah  in  the  presence  of  the 
party  most  interested  in  challenging  its  genuineness  is  a 
fact  legally  of  the  utmost  importance  in  determining 
its  genuineness. 

An  adversary  is  entitled  to  the  benefit  of  such  pre- 
sumptions as  naturally  arise  from  a  party's  failure  to 
prove  his  allegations,  even  though  the  onus  was  in  the 
first  instance  on  the  former. 

Mitter,  /.—The  special  appellant  in  this 
case  urges  that  the  investigation  of  the  case 
by  the  Lower  Appellate  Court  is  defective 
and  erroneous  in  law  with  reference  to  the 
following  points : — 

1st. — That  the  Lower  Appellate  Court  has 
omitted  to  take  notice  of  the  proofs  and  alle- 
gations of  the  parties  to  the  suit  with  re- 
gard to  the  fact  as  to  whether  the  lands  in 
dispute  have  been  held  at  an  uniform  jumma 
by  the  special  appellant  and  his  ancestors 
for  a  long  series  of  years. 

2nd. — That  the  reasons  assigned  by  the 
Lower  Appellate  Court  for  rejecting  the 
pottahs  of  1 188  and  of  12 15  B.  S.  relied 
upon  by  the  special  appellant  are  erroneous 
in  law. 

With  reference  to  the  first  point,  we 
observe  that,  unless  good  and  sufficient  rea- 
sons exist  to  the  contraiy,  every  Judge  of  a 
question  of  fact  is  bound  to  take  into  his 
consideration  all  the  allegations  and  proofs 
on  the  record  bearing  upon  that  question,  as 
Well  as  the  material  presumptions  of  law  and 
fact  which  arise  therefrom.    It  is  remarked 
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Council  in  their  decision  re- 
0628.  Sutherland's  Privy  Coun- 
s,  th«  "  the  consideration  of  a 
''  case  upon  the  evidence  can  seldom  be  satis- 
"  factory,  unless  all  the  presumptions  for  and 
''  against  a  claim  arising  on  all  the  evidence 
"  offered,  or  on  proofs  withheld,  in  the  course 
''of  the  pleadings  and  tardy  production  of 
''important  portions  of  a  claim  or  defence 
"be  viewed  in  connection  with  the  oral  or 
"documentary  proof  which  per  se  might 
"  suffice  to  establish  it/'  In  the  case  before 
us,  the  Lower  Appellate  Court  has  com- 
mitted the  double  mistake  of  overlooking 
these  presumptions,  as  well  as  the  material 
proofs  and  allegations  on  the  record  from 
which  those  presumptions  would  arise.  We 
think  that  such  oversights  are  defects  in  lavr 
in  the  investigation  of  the  case,  though  we 
are  far  from  saying  that  every  such  over- 
sight would  necessarily  constitute  a  good  and 
valid  ground  of  special  appeal.  We  must 
be  satisfied  that  the  error  or  defect  in  law 
complained  of  is  of  such  a  character  that  it 
may  have  caused  an  error  in  the  declsiomof 
the  case  upon  the  merits.  Now,  in  the 
present  case,  we  are  satisfied  that  the  defect 
pointed  out  above  must  have  produced  a 
serious  error  in  the  investigation  of  the  case 
upon  the  merits.  The  question  of  fact 
which  the  Judge  below  had  to  decide  was, 
whether  the  pottahs  relied  upon  by  the  spe- 
cial appellants  were  good  and  genuine  docu- 
ments or  not.  These  documents  profess  to 
be  of  such  ancient  dates  that  direct  proof  of 
their  execution  is  merely  impossible.  Under 
such  circumstances,  if  the  special  appellant 
can  succeed  in  showing  that  the  rent  pay- 
able by  him  has  not  been  changed  for  a  long 
series  of  years,  this  fact  would  raise  a  very 
strong  presumption  in  favor  of  the  genuine- 
ness of  the  pottahs  relied  upon  by  him. 
Now,  it  appears  that  the  Judge  belaw  has 
overlooked  the  most  important  evidence  and 
allegations  bearing  upon  this  point.  It  is 
admitted  that  the  special  respondent  is  one 
who  has  long  been  the  zemindar  of  this 
estate,  and  that  the  special  appellant  has 
been  holding  the  lands  in  dispute  for  very 
many  years.  The  agent  of  the  special  re- 
spondent in  his  examination  before  the 
Deputy  Collector  was  required  to  state  as  to 
when  a  variation  had    taken  place  in  the 

S'  mma  payable  by  the  special  appellant, 
e  took  time  to  answer  this  question,  and  a 
few  days  afterwards  returned  a  reply  to  the 
effect  that  the  rent  had  been  changed  in  the 
years  1169  and  1270  only.  The  gomashtah 
of  the  special  respondent  was  examined  ai  a 


witness  on  his  behalf,  and  he  also  reiterated 
the  same  statement,  relying  upon  the  jomma- 
wassil-bakee  papers  of  those  two  years  which, 
however,  appeared  upon  his  own  showing  to 
be  mere  copies  from  originals,  neither  pro- 
duced nor  accounted  for.  With  regard  to 
the  dakhilahs  produced  by  the  special  ^pel- 
lant,  the  gomashtah  denied  only  two  of  1269 
and  two  of  1270,  though  with  regard  to  the 
former  he  was  constrained  to  admit  that 
they  bore  his  own  signature,  but  he  said  that 
he  did  not  know  how  they  came  into  the  de« 
fendant's  hands.  The  special  appellant,  on 
the  other  hand,  distinctly  swore  to  the  effect 
that  his  tenure  was  a  very  ancient  one ;  that 
the  rent  thereof  had  been  paid  at  an  uniform 
rate  for  a  long  series  of  years ;  and  that  this 
rent  was  paid  according  to  the  terms  and 
conditions  of  the  two  pottahs  relied  upon  by 
him.  He  also  produced  a  number  of  dakhiT 
lahs  extending  over  a  series  of  years,  certain 
perwannahs  of  the  Collector  and  the  Civil 
Judge  issued  to  the  predecessors  of  the 
special  respondent,  prohibiting  them  from 
interfering  with  the  jumma  payable  by  the 
ancestor  of  the  special  appellant,  and  fur- 
ther a  decree  of  Court  dated  19th  Jaly 
1 86 1,  showing  that  an  attempt  to  vary  this 
jumma  by  Mr.  Larmour,  a  co-sharer  and 
putneedar  of  the  special  respondent,  had 
terminated  unsuccessfully.  The  Judge  be- 
low does  not  appear  to  have  p^id  any  consi* 
deration  to  these  proofs  and  allegations,  and 
we  think,  therefore,  that  the  investigation 
of  the  case  by  him  is  defective  in  law.  The 
Deputy  Collector  had,  in  the  first  Court, 
distinctly  found  that  no  variation  had  taken 
place  in  the  jumma  payable  by,  the  special 
appellant  from  the  year  1215  B.  S.  down 
to  the  year  immediately  preceding  the  insti- 
tution of  the  present  action.  It  was,  there- 
fore, still  more  necessary  for  the  Judge  to 
see  whether  the  Deputy  Collector  was  right 
in  this  conclusion. 

With*  regard  to  the  second  point,  we  ob- 
serve that  the  Judge  is  wrong  in  assuming 
that  the  pottahs  relied  upon  by  the  special 
appellant  are  false,  because  the  rent  speci- 
fied therein  is  contradicted  by  the  quinquen- 
nial papers  of  1196,  and  a  statement  made 
by  Haneef,  ancestor  of  the  special  appellant, 
in  a  suit  instituted  by  him  in  1830.  Nei- 
ther of  these  papers  are  on  the  record ;  nor 
do  we  find  that  they  were,  produced  as  ex- 
hibits in  the  cause  by  either  of  the  parties 
to  this  litigation,  as  a  reference  to  the  lists 
of  documents  filed  by  them  respectivdf 
will  clearly  show.  We  are  unable  to  see 
I  likewise   how   any   qninquennial  paper>  i 
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that  alladed  to  by  the  Judge  be  the  ordinary  the  lands  in  dispute  are  situatedf  The  fact 
talook  and  mouzawaree  register  of  the  !  that  it  does  not  contai»  the  i^me  of  any 
Gollectorate,  could  prove  any  variation  in  |  particular  individual  does  not  aflFect  its  au- 
tbe  jumma  payable  by  an  individual  ryot.  '  thenticity  as  the  Judge  has  been  led  to  sup- 
If  the  Judge  means  to  refer  to  a  certain  |  pose  ;  because  it  is  well  known  that  these 
hustobood  paper  of  1209,  produced  by  the  ;  and  other  great  zemindars  were  not  in  the 
special  respondent,  he  is  clearly  wrong  in  habit  of  writing  down  their  names  upon 
accepting  it  as  evidence.  This  paper  bears  1  documents  like  those  in  question.  The 
DO  attestation  by  any  public  officer,  nor  is  \  Judge  has  further  observed  that  the  produc- 
thire  anything  to  show  by  whom  it  was  1  tion  'of  the  pottah  of  1 1 88  by  Haneef,  in 
filed  in  the  Collectorate  of  Nuddea,  if  it  is  |  1830,  in  the  presence  of  this  very  plaintiflF, 
at  all  to  be  taken  for  granted  that  it  was  :  is,  in  fact,  of  no  consequence,  because  there 
actually  filed  in  that  office,  or  ever  accepted  was  no  adjudication  upon  its  genuineness, 
and  acted  upon.  The  Judge  has  further  and  because  the  special  respondent  was  not 
remarked  that  the  state  of  the  jumma,  as  it '  at  all  interested  in  disputing  it  at  that  time 
now  stands,  goes  to  show  that  the  rent  has  I  or  at  any  subsequent  period.  We  think  that 
been  constantly  fluctuating.  But,  in  another  j  there  is  an  error  in  law  here.  That  the 
part  of  his  judgment,  he  admits  that  the  jum-  |  document  was  produced  so  far  back  as  1830 
ma  now  paid  by  the  special  appellant  is  in  the  presence  of  the  very  party  most  in- 
identicalin  amount  with  that  specified  in  the  '  terested  in  challenging  it  if  it  were  false, 


pottah  of  1 215.  Moreover,  the  only  conten- 
tion raised  before  the  Judge  by  the  special 
respondent  in  his  grounds  of  appeal,  with 


at  least  goes  to  show  that  it  has  been  in 
existence  for  the  last  39  years  ;  and  wch 
a  fact  is  legally  of  the  utmost  importance 


reference  to  a  variation  in  the  jumma,  was  in*  determining  the  genuineness  of  ancient 
that,  the  special  appellant  having  admitted  deeds  which  cannot  be  reasonably  expected 
that  new  lands  bearing  a  new  assessment  were  to  be  proved  by  direct  evidence, 
added  to  his  old  holding  of  1 188,  he  was  not  in  '  Upon  the  whole,  then,  we  are  satisfied 
a  position  to  claim  the  benefit  of  an  unvary-  that  this  case  must  be  remanded  to  the 
mg  jumma  from  before  the  time  of  the  Per-  Lower  Appellate  Couit  for  a  fresh  investi- 
manent  Settlement.  If  the  Judge  has  so  j  gation  regarding  the  genuineness  of  both  the 
accepted  the  objection,  he  has  misunderstood  pottahs  in  question.  The  Judge  will  try,  in 
the  purport  of  the  defence  set  up  by  the  the  first  instance,  whether  the  rent  payable 
special  appellant.  The  special  appellant's  '  bv  the  special  appellant  has  been  substan- 
case  was  that  his  rights  under  the  old  pottah  tiallv  changed  at  any  time  subsequent  to  the 
of  1 188  were  kept  intact  by  the  express  ,  year  1215,  and,  in  disposing  of  this  question, 
provisions  contained  in  the  pottah  of  121 5,  he  will  do  so  with  reference  to  the  re- 
and  the  fact  of  an  addition  to  his  old  tenure  ;  marks  made  by  us  in  connection  with  it.  He 
by  the  latter  document  does  not  constitute  '  will  then  proceed  to  enquire,  by  summoning 
any  variation  in  the  jumma  which  is  legally  1  and  examining  both  the  parties  to  this  suit, 
payable  by  him.  It  is  to  be  borne  in  mind,  j  what  grounds  there  are  for  impugning  the 
however,  that  the  special  respondent  had  |  genuineness  of  the  pottahs  in  question.  If 
given  up  his  contention  of  a  variation  in  he  finds  that  they  are  really  old  documents, 
1269  and  1270,  the  only  variation  relied  and  if,  at  the  same  time,  he  finds  that  the 
tipon  by  his  agent  in  the  Court  of  first  in-  special  appellant  has  been  holding  the  lands 
stance.  The  Judge,  therefore,  could  not  in  dispute  at  an  uniform  jumma  for  a  long 
have  meant  to  say  that  there  was  any  fluctua-  ]  series  of  years,  he  will  either  give  his  ver- 
tion  in  the  rent  since  1215,  unless  it  was  diet  for  the  special  appellant,  or  state  clearly 
tipon  the  ground  of  a  supposed  statement  1  and  distinctly  his  reasons  for  coming  to  a 
made  by  Haneef  in  1830.  Then,  again,  the  '  different  conclusion.  If  the  special  respond- 
Judge  says  that  the  signature  affixed  to  the  I  ent,  Sree  Gopal  Paul  Chowdhiy,  denies 
pottah  of  11^8  is  worth  nothing,  merely  j  upon  oath  that  he  has  got  any  personal 
because  it  contains  the  words  "  Maharaja  !  knowledge  upon  the  matters  in  controversy, 
Bajpay  Sreeman  Maharaja  Dheeraj,'*  and  ,  he  is  then  to  be  called  upon  to  produce  some 
not  the  name  of  any  particular  individual.  1  proper  and  responsible  agent  or  amlah  who 
TTie  Judge  is  clearly  wrong  in  law  in  mak-    has  got  that  personal  knowledge.     The  law, 


hig  this  remark.     The  signature  above  re- 


when  it  allows  zemindars  to  conduct  their 


ferred  to  appears  to  be  that  of  some  Rajah    suits  through  authorized  agents  or  mookh- 


Of  the  ancient  Nuddea  family,  who  were  the 
admitted  owners  of  the  estate  withrn  which 


tears,  does  not  contemplate  that,  if  they  are 
not  examined  themselves,  they  may  pot  the 
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Court  off  %ith  agent  or  witness  who  has 
got  no  pers\al  knqj^ledge  of  the  facts  upon 
which  the  aecision  of  the  case  depends. 
Every  party  to  a  litigation  is  expected  to 
prove  the  allegations  upon  which  he  relies  ; 
and,  although  the  onus  of  proof  might  be 
in  the  first  instance  upon  his  adversary,  the 
latter  is  clearly  entitled  as  to  the  burden  to 
the  benefit  of  such  presumptions  as  naturally 
arise  from  the  failure  of  the  former  to  fulfil 
this  obligation. 

Remand  accordingly. 


law,  and  to  give  the  certificate  to  the  person 
entitled.  The  law  does  not  prescribe  a 
limit  of  time  within  which  application  for 
such  certificates  should  be  presented ;  and 
the  Judge  ought  not  to  have  refused  the  cer- 
tificate asked  for. 

The  order  of  the  Judge  is  reversed. 


The  4th  September  1867. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and  C.  P. 
Hobhouse,  Judges, 

Certificates  under  Act  XXVII.  of  x86o— 
Limitation. 

Case  No.  214  of  1867. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Judge  of  Rajshahye,  dated  the  2nd 
February  i86j. 

Pulash  Monee  Dossee,  Appellant, 

versus 

Anund  Moyee  Dossee,  Respondent, 

Baboos  Kishen  Dyal  Roy  and  Bhuggobutty 
Churn  Gkose  for  Appellant. 

Baboo  Nil  Monee  Sein  for  Respondent. 

An  heiress  was  held  entitled  to  a  certificate  under  Act 
XXVI I.  of  i860,  although  the  owner  of  the  property 
had  died  nine  years  previously,  and  the  property  had 
been  previously  managed  by  a  third  party. 

Jackson,  J^.— The  Judge's  order  in  this 
case,  as  admitted  by  the  vakeel  of  respond- 
ent, is  altogether  erroneous.  Petitioner, 
who  is  the  widow  of  the  deceased,  Kisto 
Coomar  Mojoomdar,  was  his  heiress,  and 
was,  therefore,  entitled  to  a  certificate  under 
Act'  XXVII.  of  l86o,  to  collect  debts  due 
to  the  estate  of  the  deceased.  No  doubt, 
her  husband  has  been  nine  years  dead ;  and 
a  cousin,  Haranund,  had  previously  managed 
the  affairs.  But  this  is  no  reason  for  refus- 
ing a  certificate  to  the  appellant,  who  is  ad- 
mittedly the  heiress.  With  the  motives  by 
which  the  lady  was  actuated,  the  Judge  has 
no  concern.    His  duty  is  to  administer  the 


The  4th  September  1867. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and 
C.  P.  Hobhouse,  Judges. 

Appeal--Section  zz,  Act  XXIII.  of  z86Z'Pot- 
*  session  of  lands  not  included  in  plaint— Sec- 
tions 226  and  227,  Code  of  Civil  Frocednre. 

Case  No.  279  of  1867. 

Miscellaneous  Appeal  from  the  orders  passed 
by  the  Principal  Sudder  Ameen  of  the  24- 
Pergunnahs,  dated  the  22nd  March  and 
nth  April  1867. 

Prannath  Roy  Chowdhry  (Judgment-debtor), 

Appellant, 

versus 

Preonath  Roy  Chowdhry  (Decree-holder), 

Respondent, 

Baboo  Motee  Lai  Mookerjee  for  Appellant. 

Baboos  Debendur  Chunder  Ghose  and 

Oopendur  Chunder  Bose  for  Respondent. 

An  order  relating  to  a  question  between  the  Parties  to 
a  suit,  arising  in  execution,  comes  under  Section  1 1,  Art 
XXni.of  1861,  and  is  appealable.  j„,«f 

In  order  to  bring  a  case  under  Sections  226  and  2J7  ot 
the  Civil  Code,  it  must  be  shown  that  obstruction  hw 
been  offered  arising  from  the  arcumstance  tijat  latttt 
have  been  taken  which  were  not  induded  ro  the  plant. 

Jackson,  7.— A  preliminary  objection 
was  taken  to  the  hearing  of  this  appeal, 
because  the  order  complained  of  was  of  the 
nature  of  an  interlocutory  order.  There  is 
nothing  in  this  observation.  The  Principal 
Sudder  Ameen's  order  relates  to  a  question 
between  the  parties  to  the  suit,  ansmg  m 
execution  of  the  decree,  and,  as  such,  1 
comes  under  Section  11  of  Ad  XXUl.  01 
1 86 1,  and  was,  therefore,  appealable.  inc 
appellant  is  entiUed  to  be  heard  ;  but,  on 
hearing  him,  it  appears  to  us  that  the  appeal 
is  unfounded.    Plaintiff  applied  for  execu- 
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lion  of  a  decree  for  certain  beel  lands  ;  and 
a  Court  Ameen  was  ordered  to  execute  the 
decree,  and-  give  pJaintifF  possession.  On 
going  there,  defendant  seems  to  have  made 
a  representation  that  the  decree-holder  was 
not  entitled  to  all  the  lands  comprised  within 
the  boundaries  stated  in  the  decree,  or  to 
get  possession  according  to  the  boundaries 
pointed  out  by  plaintiff.  The  Ameen  refer- 
red the  objection  for  the  orders  of  the  Court, 
and  thereupon  the  defendant  appeared  and 
contended  that  possession  ought  not  to  b.e 
given  according  to  the  boundaries  mentioned 
in  the  plaint,  as  they  included  lands  other 
than  those  decreed. 

The  Principal  Sudder  Ameen  was  of  a 
different  opinion;  and  an  appeal  is  now 
made.  The  endeavour  has  been  made  to 
bring  the  case  under  Sections  226  and  2*27 
of  the  Civil  Code ;  but,  in  order  to  bring  it 
nnder  those  Sections,  it  is  necessary  to  show 
that  obstruction  has  been  offered,  and  that 
such  obstruction  has  arisen  from  the  circum- 
stance that  some  lands  of  which  possession 
was  taken  are  not  included  in  his  plaint. 
Defendant  in  this  case  did  not  represent  that 
he  was  dispossessed  of  any  land  not  men- 
tioned in  the  decree,  and  it  did  not  appear 
that  any  obstruction  had  occurred. 


The  appeal  in  this  case  is  premature ;  but 
if  specific  grievance  arise,  and  the  case  can 
be  brought  under  the  Sections  above  quoted, 
the  fact  will  be  enquired  into  by  the  Lower 
Court. 

Appeal  dismissed  with  costs. 


The  4th  September  1867. 
Present : 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Judges, 

AHenation  of  mortgaged  property  while  fore- 
dosnre-suxt  is  pending— Act  I.  of  1845— Frau- 
dulent default  OQ  preconcerted  arrangement— 
Bqnities  following  mortgaged  property  even 
when  purchaser  is  a  mere  agent— Notice  to 
agent,  constructive  notice  to  principal— Buy- 
ing in  the  face  of  hostile  claims— No  distinc- 
tion between  legal  and  equitable  right  in 
Mofossil  Courts. 

^gular  Appeals  from  a  decision  passed  by 
Mr,  G.  Bright,  Officiating  Judge  of 
Midnapore^  tdated  the  2gth  September 
1866. 
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Case  No.  423  of  r866|^ 

Seedee  Nazeer  Ali  Khan  Bahadoor  (one  of 
the  Defendants),  Appellant, 

versus 

Rajah  Ojoodhya  Ram  Khan  (Plaintiff)  and 
others  (Defendants),  Respondents. 

Messrs.  A,  T,  T,  Peterson,  F.  Barrow,  and 
C.  Gregory,  and  Baboo  Ashootosh  Dhur 
for  Appellant. 

Messrs.  R.  V.  Doyne,  J,  T,  Woodroffe,  and 
R,  T,  Allan,  and  Bahoos  Onookool  Chun^ 
der  Mookerjee  and  Ohhoy  Churn  Bose  for 
Respondents. 

Case  No.  55  of  1867. 

Nawab  Syed  Munsoor  Ali  Khan  Bahadoor 
Nusrutjung,  Nawab  Nazim  of  Bengal  (one 
of  the  Defendants),  Appellant, 

versus 

R^jah  Ojoodhya  Ram  Khan  (Plaintiff)  and 
Seedee  Nazeer  Ali  Khan  Bahadoor  (De- 
fendant), Respondents, 

Baboo  Ashootosh  Chatter jee  for  Appellant. 

Messrs.  R.   T.  Allan  and    C.   Gregory  for 

Respondents. 

Where  a  mortg^agee  alienates  the  mortgaged  property 
while  the  foreclosure-suit  brought  by  him  is  pending, 
such  alienation  cannot  be  allowed  to  stand  between  the 
mortgagor  and  those  rights  to  redeem  which  that  suit  in 
its  ultimate  issue  may  have  left  open  and  affirmed  to 
him. 

Act  (.  of  1845  was  not  intended  to  afford  statutable 
protection  to  a  purchaser  at  a  sale  brought  about  by 
fraudulent  default,  on  a  preconcerted  arrangement  for 
the  purposes  of  title. 

No  one  ought  to  be  allowed  to  take  advantage  of  his 
own  fraud  even  under  a  title  from  a  Government  sale 
for  arrears  of  revenue. 

When  mortgajged  property  is  sold  at  auction  subject 
to  mortgagor's  right  to  redeem,  the  mortgagor's  equities 
follow  tne  property  even  when  it  turns  out  that  the  pur- 
chaser bought  as  agent,  and  not  as  principal. 

Notice  to  a  purchaser's  agent  is  held  to  be  construc- 
tive notice  to  his  principal  so  as  to  fix  the  latter  with  a 
trust  or  a  burden  relative  to  the  subject  of  purchase 
which  without  notice  he  would  have  escaped. 

Where  a  man  buys  in  the  face  of  hostile  claims,  whe- 
ther he  honestly  thinks  he  has  reasOn  to  disregard  them 
or  not,  he  cannot  afterwards  set  himself  up  as  an  inno- 
cent purchaser  without  notice. 

In  Mofussil  Courts  in  this  countr}^,  there  is  no  dis- 
tinction between  legal  right  and  equitable  right  to  pro- 
,perty.    There  is  but  one  kind  of  proprietary  right  not 
divisible  into  parts  or  aspects. 

Phear,  J. — This  is  a  suit  brought  to  re- 
cover possession,  on  the  usual  terms  as  to 
redemption,  of  certain  lands  and  zemindariea 
in  Midnapore  which  were  mortgaged  by  the 
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plaintiffs  ^ne  23  or  24  yenrs  ago,  and 
which  haveAsince  gassed  into,  or  through, 
the  hands  of  the  four  last-named  defendants 
and  of  other  persons  now  deceased,  but 
represented  by  the  remaining  defendants. 

The  facts  of  the  case  are  by  no  means 
9imple ;  and  on  nearly  all  material  pomts  the 
versions  of  them  given  by  the  several  litigant 
parties  are  conflicting.  The  outline  of  the 
story,  so  far  as  it  is  free  of  contest,  is  pretty 
nearly  as  follows : — 

Rajah  Ojoodhya  Ram,  the  plaintiff,  while 
a  minor,  inherited  from  his  father  con- 
siderable estates  in  Midnapore,  and  be- 
came involved  with  his  half-brother  in 
expensive  litigation  with  regard  to  them. 
This,  with  possibly  other  causes,  reduced 
him  to  great  straits  for  money ;  and,  soon 
after  he  attained  his  majority,  he  borrowed 
upwards  of  Rs.  1,88,000  from  Baboos 
Ashootosh  Deb  and  Promothonath  Deb, 
jointly,  who  were  at  that  time  monied 
men  carrying  on  business  in  Calcutta. 
Both  these  gentlemen  have  long  ago 
died,  but  they  are  represented  in  tlfe 
matter  of  this  suit  by  the  three  first- 
named  defendants.  The  Rs.  1,88,000  was 
advanced  in  several  sums,  at  different  dates, 

.844,  Mortgage.  ^"^^^8:  the  years  1843 

^         ^^  and     1844;     and     the 

lands  now  sought  to  be  redeemed,  together 
with  other  property,  were  from  time  to  lime 
(the  operations  ending  in  a  Bengalee  deed  of 
farther  charge,  in  the  latter  year)  mortgaged 
to  the  Debs  to  secure  its  repayment.  The 
loan  was  not  repaid  according  to  the  terms 
of  the  mortgage  or  mortgages,  and  conse- 

1845,  Foreclosure-suit  qucntly  in  September 
instituted.  1 845  the  Debs  institut- 

ed a  suit  for  foreclosure  against  the  present 
plaintiff  Rajah  Ojoodhya  Ram  in  the  Supreme 

1847,  May 2sth,         Court  of  Calcutta, 

Decree  absolute  for  which  suit  terminated 
foreclosure.  ^^  ^^^  ^^^^  ^^^   ^g^^ 

in  an  absolute  decree  for  foreclosure. 

On  the  1 6th  of  the  following  month,  the 

184T,  yune  i6th.  Debs   executed   a    con- 

Conveyance  to  Abbott,  veyance  of  the  fore- 
closed property  to  one  John  Compton  Abbott 
for  the  sum  of  Rs.  2,34,000,  of  which  Mr. 
Abbott  paid  down  Rs.  1,60,000,  the  pay- 
ment of  the  remaining  Rs.  74,000  of  the 
consideration-money  being  secured  by  a 
mortgage  of  the  same  property  contempora- 
neously made  by  Mr,  Abbott  to  the  Debs. 
Mr.  Abbott,  as  well  as  the  Debs,  is  now  dead, 
and  his  place  in  the  present  suit  is  taken  by 
his  executors,  the  defendants  Nos.  4  and  5, 
Mr.     Abbott     did    not    obtain    undisputed 


enjoyment  of  the    Rajah's    estates   without 
some  trouble ;  but,  according  to  his  own  ac- 

1847,  October,  count,    he  •  appears    to 
Possession  obtained    have  got  into  possesswa 

by  Abbott.  by  October  1 847. 

In  March  1848  he  failed  to  pay  the  kist 

1848,  March,  of      the      Government 
Default  in  Revenue*      revenue,    which     then 

became  due  on  the  particular  portion  of  the 
estates  now  sought  to  be  redeemed,  and  con- 
sequently this  portion  was  sold  by  the  Col- 
.  1848,  April  29th.        lector,   at   public    auc- 

Collector's  sale.  tion,  on  the  29th  April 

1848,  when  a  Mr.  Mc  Arthur  became 
the  purchaser,  at  the  price  of  Rupees 
85,000.  Mr.  McArthur  did  not  purchase 
on  his  own  behalf,  but  acted  in  the  matter 
(whether  with  or  without  authority  is  an 
issue  in  the  case)  as  agent  for  His  High- 
ness the  Nawab  Nazim  of  Bengal,  who  hs^ 
accordingly  been  made  a  defendant  in  this 
suit.  McArthur  himself  was  also  originally 
made  a  defendant,  but  he  died  a  few  months 
ago,  and  the  suit  has  been  revived  against 
his  representatives.  Although  McArthur 
bought  in  the  capacity  of  agent,  and  not  as 
principal,  this  circumstance  does  not  seem 
to  have  been  disclosed  to  the  Revenue  author- 
ities, and  the  Collector  made  out  the  certi- 
ficate of  sale  to  him  in  his  own  name. 
Three  months  after  the  revenue-sale,  ri>-, 
on  the  3xst  July  1848,  McArthur  executed 
1848,  July  31st.        a  kabala  of  sale  of  this 

McArthur's  Kabala  property  to  One  Saduck 
toSaduckAli.  ^ij   (j^  eunuch   in   the 

establishment  of  the  Nawab  Nazim  at  Moor- 
shedabad),  by  which  McArthur  conveyed 
as  owner  without  any  mention  of  the  Nawab, 
and  Saduck  Ali  also  pretended  to  take  as 
absolute  owner.  But  it  is  agreed  on  all 
hands,  except  by  the  Nawab  Nazim  himself, 
that  this  was  merely  a  conveyance  to 
Saduck  Ali  benamee  for  the  Nawab  Nazim. 
Saduck  Ali  died  in  March  1850,  and  the 
1850,  March.  last-named     defendant, 

Saduck  Ali  died.  Nazeer  Ali,  claimed  to 

take  all  his  estate  and  effects,  as  his  executor 
or  administrator.     In  this  capacity,  on  the 

i8so,ApHlJ5th.  t5th    April     1850,   he 

La^avee  by  Nazeer     executed  a  la-davet^  Or 

Ali  to  the  Nawab.  j^ed  of  release,  to  the 

Nawab  Nazim  of  this  very  property.     How- 
ever,  in  the  year  following,  a  conveyance, 
o.    AT       L     ,w/       bearing  date  the  istb 

iSsr,  November  iSth.       xt  u  o  j 

November    1851,    and 

purporting  to  be  made  by  the  Nawab  Naziip 

to    the   defendant,    Nazeer   Ali,    in    terms 

reconveyed  the  property   bac^  to   the  last- 

*  named    defendant.     For    this    conveyance 
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Kazeer  All  maintains  that  he  has  given 
valuable  considerationy  and  it  is  admitted 
that  he  is  de  facto  in  possession  of  the 
property.  Under  these  circumstances,  he 
!$,  of  all  the  defendants,  the  one  against 
whom  it  is  material  that  the  plaintiff  should 
make  out  his  right  to  redeem.  Nazeer 
Ail's  possession,  nevertheless,  does  not  now 
inure  to  his  own  benefit  solely,  for  Emamee 
Bebee,  sister  and  heiress  of  Saduck  Ali, 
having  disputed  his  right  to  represent 
ber  brother's  estates,  and  having  also  set  up 
that  the  alleged  consideration  for  the  re- 
conveyance from  the  Nawab  really^  pro- 
ceeded from  Saduck  Ali,  and  not  from 
Nazeer  himself,  brought  a  suit  against 
him  in  the  Civil  Court  at  Moorshedabad, 
and,  eventually,  the  litigation,  thus  set  on 
foot»  led  to  a  compromise  between  this  lady 

and  Nazeer  Ali,  by  which  she  took  a  ~th 

share,  and  he  a  -ith  share,  in  the  property  now 

before  the  Court.  Emamee  Bebee,  who  is  the 
last  defendant  but  one,  and  Nazeer  Ali  are 
thu5  directly  interested  in  defending  the 
possession  of  the  land,  as  well  as  in  repudiat- 
ing ail  liability  to  account.  The  other  de- 
fendants are  chiefly  concerned  in  resisting 
tiie  plaintifE's  claim  to  have  the  accounts 
taken  against  them. 
Tiie  plaintiff  instituted  this  suit  on  the 

mo,May3t^t.         ?'«  May  >86o  in  the 
The  present  suit  was     Zillah  Court  of  iVIidna- 
®®^-  pore.     He  was  met  on 

the  p&rt  of  those  defendants  who  put  in 
written  statements  by  a  preliminary  objec- 
tion, founded  on  the  provisions  of  Act  I.  of 
1845,  to  the  effect  that,  inasmuch  as  the 
revenue-sale  of  April  1848  had  not  been 
impeached  within  the  period  limited  by  the 
Legislature  for  that  purpose,  it  could  not 
now  be  set  aside,  but  must  be  allowed  its 
foli  operation;  and  consequently  the  pur- 
chaser at  that  sale,  as  well  as  every  other 
person  claiming  through  him,  took  the 
property  free  of  all  incumbrances  which 
had  been  created  upon  it  since  the  date 
of  the  Permanent  Settlement.  The  plaint- 
iff pointed  out  that,  according  to  the  alle- 
gations of  his  plaint,  the  default  in  the 
payment  of  revenue,  and  the  Collector's 
sale,  had  been  brought  about  by  the  schem- 
ing of  Abbott  and  McArthur,  with  the  inten- 
li3n  to  defraud  him  (the  plaintiff);  and, 
under  these  circumstances,  he  urged  that  the 
provisions  of  the  Act  I.  of  1845  did  not  apply. 
The  Judge,  however,'  thought  otherwise,  and, 

i960,  November  26th.       ^^^^   ^^^^  ^^«  plaintiff's 

^ojfee's  decision  d&-    right    of    action     was 
'«»**^-  altogether  barred. 


The  plaintiff  then  appealed  t#  this  Court 
from  the  Judge's  decision.  'Ihe  Division 
Bench,  which  heard  the  appeal,  was  of  opi- 
nion that  the  judgment  of  the  Court  below 
was  wrong,  and  it  laid  down  that  the  pro- 
visions of  the  Revenue  Law  were  never 
intended  to  cover  a  fraud,  and  would  not 
prevent  an  owner,  who  had  been  fraudulent- 
ly deprived  of  his  property  by  a  Collector's 
sale  fraudulently  effected  as  against  him,  from 
pursuing  that  property,  wifh  a  view  to  enforc- 
ing against  the  holder  of  it  any  equitable 
right  to  a  reconveyance  to  which  he,  the 
owner,  might  be  entitled.  On  this  ground 
it  remanded  the  case  to  the  first  Court  for 
trial  on  its  merits.     The  order  of  remand 

.9fi,  ,«/?.  ^^s    ^^^^  O"^  ^^   I  St 

1303,     1804.  y  O^  J 

January  1863,  and  con- 
firmed on  review  on  the  12th  January 
1864. 

The  defendants    appealed    to   the    Privy 
17th  March  1866.        Council     against     this 
Judgment  of  Privy     Order  of  remand,   but 
^^^^^^^-  without     success,     for 

their  appeal  was  dismissed,  and  the  decision 
of  this  Court  was  affirmed  by  a  judgment  of 
that  judicial  authority  delivered  on  the  17th 
March  1866. 

The  hearing  of  the  case  on  remand 
took  place  before  the  Zillah  Judge  of 
Midnapore,  who,  on  the  29th  September  1866, 
gave  a  decree  in  favor  of  the  plaintiff  declar- 
ing him  to  be  "entitled  to  the  possession 
"  of  the  estate  in"  suit  upon  settlement  of 
"  accounts  by  redemption  of  mortgage." 

Against  this  decision  the  defendants  have 
appealed  to  this  Court,  upon  seventy-seven 
so-called  grounds  of  appeal.  These  appear 
to  me,  however,  rather  to  constitute  an  ab- 
stract or  precis  of  the  argument  proposed  to  be 
addressed  to  the  Court  of  Appeal  by  the 
Counsel  for  the  appellants  than  to  be 
grounds  of  appeal  in  the  proper  sense 
of  the  term.  At  any  rate,  I  do  not  think 
it  necessary  now  to  regard  them  with 
any  particularity;  for,  after  the  best 
consideration  which  I  ,  have  been  able 
to  give  them,  they  seem  to  me  to 
amount  on  the  whole  to  the  one  sweeping 
objection  that  the  Judge  miscarried  in  the 
conduct  of  the  trial,  wherever  he  had  any 
discretion  to  exercise,  and  that  he  was 
wrong  either  in  law,  or  in  fact,  or  in  both, 
with  regard  to  every  conclusion  unfavorable 
to  the  defendants  at  which  he  arrived.  |n 
this  condition  the  appeal  has  come  before 
this  Bench,  and  it  has,  therefore,  been  incum- 
bent upon   us    to  entirely    re-try  the  ca^e 
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upon  such  Materials  duly  sifted,  as  the  record 
furnishes  us  with,  ^d  such  further  evidence 
as  we  might  think  proper  to  procure. 

In  this  task  we  have  had  the  advantage 
of  most  elaborate  argument  furnished  us 
by  both  sides.  The  hearing,  on  the  whole, 
has  extended  over  the  space  of  eleven  days. 
The  result  is  that,  although  the  transactions 
which  we  have  been  called  upon  to  inquire 
into  are  both  numerous  and  unusually 
complex  in  themselves,  I  cannot  now  say 
there  is  any  doubt  remaining  on  my  mind 
as  to  the  real  aspect  of  such  of  those  facts 
as  are  material  to  the  contest  between  the 
litigant  parties. 

In  order  to  explain  my  judgment,  I  feel 
obliged  to  set  these  out  as  I  view  them; 
though  I  fear  that  in  so  doing  I  shall  unavoid- 
ably be  carried  to  considerable  length. 

A  principal  occurrence  in  this  matter, 
which  up  to  this  point  I  have  omitted  to 
mention,  is  a  suit  which  the  present  plaintiff 

instituted  in  the  late 
2nd  February  1848.  Supreme  Court  of  Cal- 
cutta in  February  1848,  at  first  against 
the  Debs  only,  but  afterwards  by  successive 
amendments  of  the  bill  (namely,  oft  2nd 
May  1849,  and  4th  September  1850,  re- 
spectively) against  Abbott  and  Mc  Arthur, 
the  Nawab  Nazim,  and  the  representatives 
of  Saduck  Ali  also,  to  obtain  a  re-opening 
of  the  foreclosure-decree  of  May  1847. 
For  the  moment,  it  is  only  necessary  to 
say  that  this  resulted  in  a  decree  for 
re-opening  the  foreclosure  as  against  the 
Debs  and  Abbott,  that  the  suit  was  by 
consent  dismissed  as  against  McArthur  (the 
matter  of  the  agreement  between  him  and 
Abbott,  to  be  afterwards  mentioned,  not 
having  been  then  disclosed),  and  that  the 
other  defendants  never  came  within  the 
jurisdiction  of  the  Court.  That  suit  is  still 
pending,  and  the  plaintiff  has  as  yet  obtain- 
ed no  relief  under  it.  The  present  suit,  in 
some  senses,  runs  parallel  with  it,  and  has 
been  spoken  of  as  being  supplemental  to  it ; 
but  the  two  are  laid  and  prosecuted  in  juris- 
dictions which  are  independent  of,  and,  so  to 
speak,  foreign  to,  each  other,  and  it  is  only 
in  regard  to  the  execution  of  final  decKe 
that  it  can  become  strictly  necessary  in  the  | 
one  to  look  at  what  has  been  done 
in  the  other.  However,  the  statements  \ 
in  the  answers  made  by,  and  the  conduct  •• 
of,  the  various  parties  in  the  Supreme 
Court  suit,  even  in  the  absence  of  any  res 
adjudicaia,  furnish  valuable  evidence  here 
against  them  respectively ;  and  it  is  in  this 


way  that  the  record  and  documents  of  that 
suit  have  been  used  before  us  by  both  par- 

ties. 

I  will  now  go  back  to  the  earlier  stages  of 
the  narrative.     It  has  been  mentioned  that 
the  conveyance  of  the  lands,  at  pr'sent  in 
suit,  from'  the  Debs  to  Abbott,  was  executed 
after  these  gentlemen,  the  vendors,  had  ob- 
tained  a   foreclosure-decree  which   cleared 
their  title  to  these  lands  from  all  equities  of 
the  present  plaintiff,  and  before  Abbott  was 
made  a  party  to  the  suit  for  re-opening  it. 
It  also  appears  from  what  I  have  just  said 
that  all  the  alienations  which  connect  the  later 
defendants    with    the    original    mortgagees 
took  place  before  the  re-opening  of  the  Deb's 
foreclosure-decree   was    brought  about.     It 
has,  therefore,  been  argued  with  much  show  of 
reason  that  these  dealings  with  the  property 
must  be  treated  as  having  taken  place  after 
the   final  determination    of    litigation,    and 
must  not  be  considered  to  be  affected   by 
the  circumstance  that  that  litigation  itself  was 
afterwards  revived  by  reason  of  irregularity 
in    the    conduct    of    the    party    who    had 
obtained  the   decree.     It    was  urged    that, 
at  any  rate,  strangers  to  that  suit  for  fore- 
closure were  entitled    to  claim  the  benefit 
of    the    decree    absolute    for     foreclosure, 
being  held  to  be  final  and  conclusive,  not- 
withstanding that  it  was,  in  fact,  subsequently 
set  aside.    I  shall  not  at  pfesent  enter  upon 
the   many  points    for    consideration    which 
arise  out  of  this  contention,  not   the  least 
prominent    of    them    being,    whether    the 
Court,  within  whose  local  jurisdiction  the 
immoveable    property    sought    to    be    re- 
covered  is    situated,    ought    to   hold    itself 
bound  by  the  decision  of  a  foreign   Court 
as    to    the    equities    relative    to    that    pro- 
perty between  the  parties  claiming  it  ad* 
versely    to    each    other.     But,    even    if    it 
be  so    bound,    as    it    may    be,    I    should 
find    it    difficult    to   say  that  a  decree  for 
foreclosure  which   only    declares    that,    as 
between  plaintiff  and  defendant,  the  former 
is  entitled  to  hold  and  alienate  the  property 
free  from  the  equities  of  the  latter,  could  be 
insisted   upon  by  a  stranger,  when   it  has 
been    declared    to    have    been    inoperative 
ab  initio  between  the  parties.     If  it  ought 
not  to  have  been  passed  as    against    the 
mortgagor,  how   can   any  alienation,   bow- 
ever  innocent,   even   though   made  on  ihe 
faith  of  it,  be  in  a  better  condition  in  equity 
as   regards  the  claims  of    the    mortgagor, 
than  if  it  had   not  been  made  ?  However, 
as  I  have  said,  I  shall  not  %nter  upon  these 
points,  because  it  seems  to  me  that  the  case 
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against  Abbott,  with  which  we  are  first 
concerned,  is  entirely  disencumbered  of 
them.  His  conveyance  from  the  Debs  is 
dated,  it  is  true,  after  the  decree  absolute 
for  foreclosure  was  made ;  but  in  his  answer 
to  interrogatories  submitted  to  him  by  the 
present  plaintiff,  filed  on  the  20th  July  in  the 
suit  for  re-opening  the  foreclosure,  to  which 
I  have  referred,  he  admitted  that  his  treaty 
with  the  Debs  for  the  purchase  of  the  mort- 
gaged property  commenced  in  March  1847, 
and  it  is  clear  that  this  treaty  must  have 
been  completed  soon  afterwards;  for  in  the 
same  answer  Abbott  says  that  he  paid  to 
the  Debs  Rupees  80,000  on  the  30th  April 
1847,  as  a  portion  of  the  consideration- 
money  of  that  purchase;  and  again,  on  the 
loth  May  1847,  a  further  sum  of  Rupees 
70/xx)  on  the  same  account.     Remember- 

'  ing,  then,  that  the  decree  for  absolute  fore- 
closure   was    not  given    till  the  25th  May 

I  1847,  i^  appears  to  me  obvious  that  the 
alienation  by  the  Debs  to  Abbott  took 
place  while  the  original  foreclosure-suit 
was  pending,  and,  therefore,  cannot  be  al- 
lowed to  stand  between  the  present  plaint- 
iff and  those  rights  to  redeem,  which  that 
suit  in  its  ultimate  issue  may  have  left 
open,  and  affirmed  to  him.  There  are 
also  other  facts  which  lead  me  to  consider 
that  Abbott  cannot  derive  any  protection 
from  the  foreclosure -decree,  whatever  may 
he  supposed  to  be  the  case  in  this  respect 
^th  regard  to  persons  (if  such  there 
were)  who  had  purchased  innocently  during 
the  interval,  when  the  decree  was  not 
known  to  be  invalid  or  voidable.  For  Abbott 
seems  to  have  been  the  hand  by  which  the 
Debs  conducted  that  suit ;  he  exhibits  in  the 
schedule  annexed  to  his  answer  of  the  20th 
Jnly  1849  items  for  money  paid  by  him  to 
the  Debs'  solicitor  in  that  suit  on  account  of 
taxed  bills  of  costs  at  various  times  from 
its  very  commencement  in  September  1845 
to  its  termination  in  May  1847,  ^^^  credits 
the  Debs  with  payments  to  him  of  certain 
lamp  sums  during  the  same  period  as  cash 
advanced  on  account  of  costs  in  that  cause, 
leaving  on  the  whole  a  balance  due  to  him 
from  the  Debs  of  Rupees  1,752.  He  was, 
nndoubtedly,  looking  at  the  whole  of  his 
conduct,  agent  of  the  Debs  throughout,  and 
had  full  knowledge  of  the  plaintiff's  equities 
against  them.  The  mere  fact  that  he  pur- 
chased from  his  principals  in  the  bond-fide 
expectation  that  a  forthcoming  decree 
wonld  give  them  power,  as  against  the 
mortgs^or,  to  sell  free  of  his  equities, 
cannot  enable  the  agent,  when  it  is  dis- 


covered that  the  decree  in  question  had  not 
that  effect,  to  say  to  tke  mongagor  that, 
nevertheless  as  between  them,  it  must  be 
treated  as  if  it  had.  I  have  no  doubt  that 
we  ought,  as  between  the  plaintiff  and 
Abbott,  to  view  the  conveyance  from  the 
Debs  as  an  assignment  of  the  mortgage,  and 
to  hold  that  Abbott  took  the  property  subject 
to  all  the  plaintiff*s  equities. 

Next,  then,  comes  the  question,  what  was 
the  legal  operation  of  the  Collector's  sale? 
The  default  which  led  to  it  was  to  my  mind 
clearly  of  purpose  as  regards  Abbott.  I 
think  that  he  had  the  means  in  his  power 
to  have  paid  the  kist  if  he  had  chosen,  and 
I  believe  that  he  failed  to  pay  simply  with 
the  intention  of  giving  effect  to  an  agreement 
for  sale,  which  he  had  made  with  McArthur. 
As  regards  the  voluntary  character  of  the 
default,  the  evidence  is  ample,  and  I  do  not 
propose  to  specify  it  now.  The  ag^•eement 
with  McArthur  is  perhaps  not  so  unimpeach- 
ably  made  out.  In  the  first  place,  only 
secondary  evidence  of  its  terms  has  been 
laid  before  us,  but  we  have  thought  this 
receivable  under  the  cifcumstances  of  the 
case.  The  original,  if  such  an  agreement 
was  ever  made,  would  have  naturally  re- 
mained in  the  possession  of  either  Abbott  or 
McArthur,  both  of  whom  by  their  representa- 
tives are  parties  to  this  suit.  Notice  to  produce 
this  has  been  duly  given  to  all  the  defendants, 
who  together  completely  represent  Abbott 
and  McArthur  both  in  person  and  estate, 
but  it  has  not  been  forthcoming.  Mr.  J.  C. 
Michael  proves  Xh^  factum  of  an  agreement 
between  Abbott  and  McArthur,  and  Michael's 
evidence  satisfies  me  that  the  draft  which 
is  put  in,  endorsed  the  15th  April  1848, 
is  a  correct  copy  of  the  agreement  which 
was  executed  .by  those  two  persons. 
Mr.  McArthur  s  own  evidence,  given 
before  the  Master  in  the  suit  of  the  present 
plaintiff  against  the  Debs,  Abbott,  and  others, 
for  re-opening  the  foreclosure,  if  receivable, 
puts  this  beyond  all  doubt.  I  think  this 
evidence  is  receivable  certainly  as  against 
Abbott  and  McArthur,  for  the  witness  is 
now  dead.  Abbott  and  McArthur  were  then 
in  the  same  position  relative  to  the  present 
plaintiff  as  they  now  are,  and  the  matter  in 
issue  between  them  was  essentially  the  same 
as  in  this  suit.  Besides,  as  against  Abbott,  the 
deposition  was  made  in  a  suit  which  was  pen« 
ding  when  he  bought ;  inasmuch  as  the  plaint* 
iff's  suit  for  re-opening  the  foreclosure  may, 
with  propriety  for  this  purpose,  be  termed  a 
revivor  of  or  continuation  of  the  foreclosures- 
suit.    This  deposition  also  serves  to  con^ 
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firm  the  exclusion  at  which  I  had  arrived 
on  other  e^ence4hat  the  default  by  Abbott, 
in  the  payment  of  the  Government  revenue, 
was  deliberately  intentional.  Moreover,  if 
there  had  not  previously  been  an  undertak- 
ing to  default  on  the  part  of  Abbott,  it  is  diffi- 
cult to  conceive  why  McArthur  should  have 
entered  into  the  agreement  at  all ;  the  whole 
burden  of  it  falls  upon  him,  and  he  gets  no 
.benefit  whatever  from  it.  If  default  past 
redemption  had  occurred,  such  as  would 
■have  been  the  case  if  Abbott  had  failed  to 
pay  the  revenue  from  want  of  means, 
there  remained  no  consideration  in  Abbott's 
power  to  give  for  the  agreement.  I  can, 
therefore,  only  account  for  the  execution  of 
such  a  document  by  McArthur,  after  default 
had  been  made,  by  the  supposition  that  Abbott 
exacted  it  from  him  on  the  strength  of  being 
able  to  prevent  the  sale,  by  payment  within 
the  period  allowed  by  law.  In  substance, 
the  agreement  amounts  to  this,  tv's.,  that 
McArthur  covenanted  with  Abbott  to  pur- 
chase the  lands  at  the  Collector's  sale,  pro- 
vided that  they  should  not  be  sold  for  any 
sum  exceeding  three  lakhs  of  rupees;  and,  if 
they  should  be  sold  for  less  than  three  lakhs  of 
rupees,  then  he  covenanted  to  pay  to  Abbott 
the  difference  in  amount  between  the  sum  of 


pal,  whenever  it  might  become  necessanr  to 
account  for  the  disbursement  of  a  larger  sam 
than  the  auction-price.  In  my  judgment,  an 
arrangement  of  this  kind,  effected  with  the 
view  of  causing  a  statutory  title  to  accom- 
pany a  private  alienation,  is  not  within  the 
policy  of  the  Act.  The  injustice  of  barring 
any  known  or  possibly  existing  private 
claims  against  the  property  is  not  balanced 
by  the  attainment  of  any  public  good,  or 
any  object  proposed  by  the  Legislature,  and 
the  result  of  giving  the  statutable  protection 
to  the  purchaser  under  these  circumstances, 
if  the  protection  proved  of  valae  at  all, 
would  be  to  that  extent  to  indict  injury  Bpon 
innocent  persons.  I  am  disposed  to  think 
that  a  Court  of  Equity  would,  in  such  a  case, 
always  attribute  the  transfer  of  property  to 
the  date  of  the  initial  contract  between  the 
parties,  and  not  to  the  subsequent  Collector  s 
sale.  But,  however  this  may  be,  the  present 
case  certainly  appears  to  me  independent  of 
any  nice  equitable  doctrines,  for  I  believe 
that  Abbott  and  McArthur  entered  into  the 
before- mentioned  arrangement  with  each 
other  expressly  with  the  view  of  defrauding 
the  plaintiff.  If  the  arrangement  had  borne 
an  honest  complexion,  there  would  have  been 
no  need  for  secrecy  with  regard  to  it.  As  soon. 


money  at  which  he  should  become  the  pur-  ;  at  any  rate,  as  the  auction-sale  was  complet- 
chaser  of  the  lands,  and  the  sum  of  three  |  ed,  it  would  have  been  avowed  on  the  first 
lakhs.  It  is  suggested  that  McArthur,  who  '  occasion  for  disclosure  occurring.  But  Ab- 
was  not  acting  as  principal,  but  as  agent  on  bott  and  McArthur  were  persistently  silent 
behalf  of  another,  entered  into  this  agreement,    about  it  until  the  last.     When  directly  inter- 


in  order  to  secure  for  himself  the  honorarium 
or  commission  of  20,000  rupees  which  Abbott 
afterwards  gave  him  in  gratification  at  the 
bargain  which  he  had  obtained.  But  no 
stipulation  whatever  is  made  for  this  in  the 
agreement  itself,  and,  therefore,  it  would 
appear  that,  although  McArthur  could  trust 
Abbott,  the  latter  would  not  trust  McArthur : 
a  consideration  which  seems  once  more  to 
point  to  the  conclusion  that  Abbott  had  some 
source  of  pressure  which  he  could  exert  on 
McArthur  in  the  matter,  w'a.,  the  power  of 
stopping  the  sale  if  he  chose.  I  cannot  say 
that  I  have  the  least  doubt  of  the  whole 
transaction  having  been  concerted  between 
Abbott  and  McArthur  before  the  default 
was  made.  Abbott  was  to  sell  for  three 
lakhs;  but,  for  purposes  of  title,  the  sale  was 
to  be  effected  through  the  instrumentality 
of  the  Revenue  Oflicer.  And,  inasmuch 
as  this  course  of  proceeding  would  almost 
certainly  lead  to  an  apparent  price  much 
below  the  three  lakhs,  the  formal  agreement 
of  the  15th  April  was  drawn  up,  not  to  be 
talked  about,  but  to  be  shown  to  the  princi- 


rogated  by  the  plaintiff,  in  the  suit  for  re- 
opening the  foreclosure,  both  these  persons 
on  oath  mention  85,000  rupees  and  no  more 
as  the  purchase- money.  Abbott  in  his  answer 
of  20th  July  1849  says  that  ''he  had  and 
"  was  in  possession  of  the  mortgaged 
"  premises  from  the  3rd  day  of  October  hi 
"  the  year  of  Christ  1847,  ^"^^^  ^^  said  pre- 
"  mises  were  sold  by  the  Collector  of 
"  Midnapore  for  arrears  of  Government 
"•  revenue  on  the  29th  April  1848  ;  and  that 
'*  he  has  not  since,  or  at  any  time,  sold  or 
"  parted  with  or  conveyed  any  part  of  the  said 
**  mortgaged  premises ;  but  that  the  said  Col- 
"  lector  sold  the  principal  portion  thereof  for 
"  arrears  of  Government  revenue  to  the 
"  following  persons,  and  for  the  following 
"  considerations,  on  the  29th  April  1848, 
"  that  is  to  say,  Pergunnah  Midnapore,  Ac, 
"  purchased  by  Mr.  Alexander  McArthur  for 
*'  Company's  Rupees  85,000,"  and  so  on. 
The  object  of  Abbott  in  keeping  back  all 
mention  of  the  remaining  2,1 5,000  rupees  was 
obviously  most  fraudulent  towards  the  plaint* 
iff.     He  at  least  was  not  ignorant  of  liie 


i86^.] 


Ctml 


THE   WEEKLY    REPORTER. 


Rulings, 


405 


({ 


<f 


plaintiffs  claim ;  and,  if  he  had  confidence  in 
the  efficacy  of  the  foreclosure-decree,  and  of 
the  Collector's  sale,  in  extinguishing  them, 
why  did   he  hesitate  to  tell  the  truth?   It 
is  certain,  at  any  rate,  that  he  deliberately 
perjured  himself  in  his  answer  to  avoid  the 
risk  of  being  obliged  to  account  to  the  plaint- 
iff  for  the  Rupees  2,15,000.    But  how  could 
he  venture  to  do  this,  unless  he  had  reason 
Ui  be  assured  that  the  real  facts  would  not 
come  out  through  McArthur.      No  doubt,  oil 
K)me  ground  or  another,  he  did  place  re- 
liance on  McArthur,  and  for  a  time  McAr- 
thur did  not  fail  him.     Thus,   we  find  that 
McArihur\  having  been  made  a  party  to  the 
suit  in  September  1850,  in  answer  to  the 
following   interrogatory,   viz,\   **  Whether  it 
"is  not  the  fact  that  the  said   Alexander 
•|  McArthur  bought  the  said  zemindar  ies  and 
"talooks  for  the  said   sum  of   Company's 
"Rupees  83,00c  or  some,  and  what  other 
"sum  of  money,  and  at  what  date  did  he 
"buy  them,"  declared  on  oath  "that  it  is 
"the  fact  that  this  defendant,   by   the   di- 
rections and  on  account  of  His  Highness  the 
Nawab  Nazim  of  Bengal,  bought  the  said 
"zemindaries    and    talooks    for    the    said 
"sum  of  Company's  Rupees  85,000  (eighty- 
|*five  thousand),  on  the  28th  day  of  April 
"  1848."     This  answer  was  filed  on  the  i  ith 
January  1851,  therefore,  there  can  scarcely  be 
any  doubt  that,  from  July  1849  to  January 
185 1,  Abbott  and  McArthur  were  co-operat- 
ing in   a  fraudulent  endeavor  to  keep  the 
plaintiff  in  the  dark,  as  to  the  real  nature  of 
the  transaction  between  them  in  April  1847, 
and  that  they  did  not  hesitate  to  deliberate- 
ly commit  perjury  for  that  purpose.     Is  not 
the  mference  irresistible  that  in  the  trans- 
action itself  thej  were  actuated  by  a  com- 
mon dishonest  motive  against  the  plaintiffs, 
and  what  the  motive  was,  is  not  difficult  to 
see  ?  They  both  wanted  to  rid  the  property  of 
a  very  troublesome  claimant.     Abbott  had 
been   the   agent  of   the   Debs   during   the 
whole    of   the   foreclosure-suit    which    ter- 
minated   in    May    1847,    and    it   is    hardly 
too  much  to  presume,  in  the  absence  of  any- 
thmg  to   the  contrary,   that  he  was   early 
made  acquainted  with  the  bill  which  the 
plamtifiP    filed    against    them    in    February 
184B,  seeking  to  have  the  foreclosure  set 
aside,  and  with   the  charges  of  fraud   re- 
lative to  the  foreclosure  which  it  set  up. 
But,  even  if  he  knew  nothing  of  this  un- 
til after  the  auction-sale,  he  had  met   the 
Mme  charges  from  the  plaintiff  during  the 
T  1   ^^o  P^^^^^^i^g^s  which  took  place  in 
July  1847,  on  his  first  attempting  to  ob- 
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tain  possession  of  the  mortgageni  premises' 
To  sell  in  such  a  way  as,would#relieve  him- 
self from  all  responsibility  with  regard  to 
these,  and  at  the  same  time  would  put  a 
very  large  amount  of  money  in  his  pocket, 
shielded  by  the  secrecy  of  his  agree- 
ment with  McArthur  from  the  chance  of 
being  called  to  account  for  it,  was  doubtless 
his  main  object  in  effecting  the  arrangement 
of  a  ^ale  by  default,  while  McArthur,  to 
obtain  the  Collector's  clear  title,  was  ready 
to  connive  at  his  friend's  concealment  of 
the  real  amount  of  consideration-money, 
and  did  actually  stand  by  him  in  this  re- 
spect until  after  the  suit  for  re-opening  the 
foreclosure  had  been  dismissed,  as  against 
him,  McArthur,  in  the  Supreme  Court. 
It  was  only  after  this  had  taken  place  that 
he  turned  round  and  made  the  disclosures, 
which  are  contained  in  his  deposition  be- 
fore the  Master,  sworn  on  the  19th  August 
1854.  It  seems  to  me  in  view  of  the  facts, 
as  they  present  themselves  to  me,  that  the 
plaintiff  has  entirely  made  out  a  fraudulent 
contrivance  between  Abbott  and  McArthur 
to  deprive  him  of  his  rights  to  the  lands 
in  suit,  or  the  surplus  proceeds  of  sale. 
It  must  not  be  forgotten  that  the  2,15,000  Rs, 
pocketed  in  secrecy  by  Abbott  would  have 
been  amply  sufficient  to  clear  off  the  whole 
of  the  accumulated  mortgage-debt,  and  thus 
to  have  restored  the  remainder  of  the  proper- 
ty unencumbered  to  the  plaintiff.  I  therefore 
think  that  the  plaintiff  has  a  clear  right  to 
redeem  the  lands,  notwithstanding  the  auc- 
tion-sale as  against  Abbott  and  McArthur. 

Now,  McArthur  says  that  he  did  not 
buy  on  his  own  account,  but  did  so  as 
agent  and  on  behalf  of  the'  Nawab  Nazim, 
defendant,  and  it  is  certain  that  the  three 
lakhs  purchase-money  was  paid  by  Messrs. 
Mackenzie  and  Lyall,  at  that  time  financial 
agents  of  the  Nawab  Nazim,  and  holding 
many  lakhs  of  rupees  to  his  credit.  The 
Nawab  Nazim  himself,  in  the  course  of 
the  very  unsatisfactory  evidence  which 
he  has  given  in  this  case,  has  wished  to 
convey  the  impression  that  he  never  either 
authorized  McArthur  to  purchase  the 
zemindaries  for  him,  or  ratified  the  purchase 
after  it  was  made.  But  he  did  not  venture 
to  deny  his  signature  to  the  letter  of  release 
purporting  to  have  been  given  by  him  to 
McArthur  in  respect  of  this  very  property; 
and  I  cannot  say  I  have  the  least  doubt 
the  property  was  bought  for  and  accepted 
by  His  Highness.  Then  comes  the  questioo, 
do  the  equities  of  the  plaintiff,  which  would, 
under  the  circumstances  of  the  case,  rest 
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upon  MciS^hur  as  purchaser,  follow  the 
property  wlfcn  it  lurns  out  that  McArthur 
bought  only  as  agent,  and  not  as  principal  ? 
I  think  it  is  clear  that  they  do.  All  that 
McArthur  got,  as  against  the  Rajah  plaint- 
iff, was  the  property  in  suit  subject  to  the 
plaintiff's  right  to  redeem.  He  could  not  get 
more  for  a  third  person  than  he  could  get 
for  himself.  The  plaintiff  cannot  be  in  a 
worse  position,  relative  to  the  agent's  un- 
disclosed principal,  than  he  is  towards  the 
agent.  The  English  cases  which  have  been 
cited  befere  lis  relative  to  the  liability  of 
a  priiicipal  f6r  the  fraud  of  his  agent  do 
not  seem  to  me  to  be  very  closely  ap- 
plicable. In  Wilde  v,  Gibson,  i  House  of 
Lords  Cases  605,  the  purchaser  of  land 
sought  to  set  aside  the  contract  of  sale  on  the 
ground  of  the  fraudulent  concealment  by  the 
vendor  of  the  fact  that  a  certain  rigki  of 
way  existed  over  the  land.  It  turned  out 
that  the  vendor  herself  had  no  knowledge 
of  that  fact,  and  it  was  doubtful,  even  whe- 
ther the  agent,  who  conducted  the  negotiation 
of  sale  on  her  behalf,  had  ever  possessed  su^h 
knowledge.  Certainly,  no  fraudulent  intention 
was  involved  in  the  concealment.  The  plaintiff 
bad,  moreover,  made  no  enquiry  of  the  agent 
as  to  title,  and  had  completed  the  transaction 
by  payment,  and  taking  possession  before 
he  came  to  Court  for  relief.  The  House  of 
Lords  merely  held  that  a  contract  of  pur- 
chase, perfected  by  conveyance  and  pos- 
session, could  not  be  set  aside  as  against  the 
vendor,  except  on  the  ground  of  actual  fraud. 
It  further  held  that  the  allegations  of  the 
bill  would  not  be  supported  by  showing 
fraud  on  the  part  of  the  agent  only.  There 
was  no  question  before  the  Lords  as  to  the 
substance  of  the  subject  of  conveyance,  or  as 
to  whether  the  plaintiff  was  entitled  to  com- 
pensation in  respect  to  his  incompleteness. 
Most  of  the  other  cases  belong  to  a  different 
class.  Whenever  a  defendant  is  sought  to  be 
made  liable  in  damages  for  the  consequences 
of  a  misrepresentation,  it  must  be  because 
the  occurrence  of  the  fact,  contrary  to  the 
representation,  either  amounts  to  a  breach  of 
a  contract,  or  is  referable  to  personal 
fraud  in  the  defendant  himself,  and, 
therefore,  it  may  well  be  that,  in 
an  action  for  damages,  the  principal  is 
not  responsible  for  the  fraud  of  his  agent, 
unless  the  agent's  fraudulent  acts  were  done 
within  the  scope  of  the  authority  imparted  to 
him  by  the  principal.  Cornfoot  v,  Fowke, 
6  M.  &  W.  358;  Omrod  v.  Huth,  14  M.  A 
W.  651 ;  Udel  v,  Atherton,  7  H.  A  N.  187, 
are  all  instances  of  suits  for  damages,  and  do 


not  bear  upon  the  question  whether  a  prindpfti 
can,  through  the  hand  of  his  agent,  take  land 
free  from  the  mortgagor's  equities,  when  the 
agent,  by  reason  of  his  conduct,  could  not 
have  done  so  himself.  The  present  case 
seems  rather  to  resemble  those  in  which 
notice  to  the  agent  is  held  to  be  construct- 
ive notice  to  the  principal,  so  as  to  fix  him 
with  a  trust,  or  a  burden  relative  to  the 
subject  of  purchase,  which,  without  notice, 
he  would  have  escaped.  In  Dresser  v. 
Norwood  (11  Ju.  n.  s.  851  and  17  C.  B. 
n.  s.  466)  the  Court  of  Exchequer  Cham- 
ber held  that,  "  if  a  purchaser's  agent 
"  buys  goods  on  behalf  of  his  principal 
'*  f rom  a  factor,  and  such  agent  has  notice 
"  at  the  time,  no  matter  by  what  means, 
"  that  the  goods  are  not  the  goods  of 
"  the  factor,  the  knowledge  of  the  agent 
"  must  be  held  to  be  the  knowledge  of  the 
"principal."  And  the  effect  of  that  vica- 
rious knowledge  was  to  deprive  the  princi- 
pal of  the  benefit  of  set-off,  which  ignorance 
of  the  real  state  of  things  would  have 
enabled  him  to  make  against  the  factor.  As 
the  agent,  had  he  made  t^e  bargain  for 
himself,  could  not,  by  reason  of  his  actual 
knowledge  of  the  facts,  have  availed  him- 
self of  such  a  set-off  to  the  detriment  of  the 
real  vendor,  so  his  principal,  although  ig- 
norant, could  not  be  in  a  better  position. 
Similarly,  *  in  the  present  case,  because  the 
fraud  of  the  agent  in  effecting  the  transaction 
would,  if  he  had  been  dealing  on  his  own 
behalf  only,  have  been  sufficient  to  lift  the 
barrier  of  the  Ad,  and  to  let  in  the  plaintifTs 
equities,  therefore,  his  principal  also  is  not 
entitled  to  claim  the  protection  of  the  Ad, 
but  must  take  the  bargain  in  the  same  con- 
dition, and  with  the  same  incidents  as  if  he 
himself  had  committed  the  fraud  connected 
with  it  against  the  plaintiff.  Therefore,  as 
I  have  already  said,  it  seems  to  me  that  the 
Nawab  Nazim,  by  McArthur's  purchase, 
took  the  land  which  is  now  in  suit,  subject  to 
the  plaintiff's  right  to  redeem. 

The  Nawab  Nazim's  ownerehip  extended 
at  least  from  April  1847  to  November 
1 85 1,  for  it  does  not  appear  that  either  Mc- 
Arthur's conveyance  to  Saduck  Ali  in  July 
1 84  A,  or  the  la-davet  of  April  1850,  was 
intended  to  have  any  other  effect  than  to 
change  the  name  in  which  the  property 
stood ;  and  during  those  four  years,  nothing 
occurred  to  alter  the  relative  positions  of 
the  plaintiff  and  the  Nawab  Nasim,  thmt  is, 
positions  of  mortgagor  and  mortgagee  re- 
spectively. • 
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The  next  .important  question,  then,  is, 
what  was  the  true  aspect  of  the  alleged 
conveyance  by  the  Nawab  Nazim  to  Nazeer 
Ali  in  November  185 1  ?  Nazeer  Ali  maintains 
that  it  was  a  bond- fide  transfer  to  him  for 
valuable  consideration;  and  that,  at  the  time 
it  was  executed,  he  had  no  notice  of  the 
plaintiff's  rights  or  of  the  facts  out  of 
which  they  are  supposed  to  spring.  On  this 
gioand  he  contends  that,  whatever  might 
have  been  the  plaintiff's  equities  against  the 
Nawab  Nazim,  he  (Nazeer  Ali)  takes  the 
property  discharged  of  them,  or  is  entitled  to 
claim  the  benefit  of  Act  I.,  1845.  It  appears 
to  me  sufficiently  clear  on  the  evidence 
that  the  kabala  of  15th  November  185 1  was 
executed  either  by  or  on  behalf  of  .the 
Nawab  Nazim,  and  that  Nazeer  Ali  got  pos- 
session under  it ;  but  I  am  not  satisfied  that 
any  consideration  for  it  passed  from  Nazeer 
Ali  or  any  one  else  to  the  Nawab  Nazim*. 
Nazeer  Ali  admits  in  his  evidence  that  he 
did  not  pay  money  for  it.  He  says  that, 
at  the  time  of  the  purchase,  the  Nawab 
owed  him  and  Saduck  Ali,  in  joint  account,  a 
balance  of  some  six  lakhs  of  rupees,  in  re- 
spect of  an  emambariy  loshakhanah^  and  gow- 
kiana,  which  they  had  built  for  him;  and 
other  expenses  which  they  had  been  at  on 
his  behalf ;  and  he  states  that  these  accounts 
were  adjusted,  signed,  and  filed  in  the 
Nizamut  sherishta  be/bre  the  kabala  was 
executed ;  and  that  the  balance  to  the  extent 
of  three  lakhs  was  taken  as  the  consi- 
deration  for  the  kabala.  He  afterwards 
added  :  "  The  dewan  took  the  accounts  to 
**  the  Nawab.  I  did  not.  I  was  present  when 
'*  the  dewan  showed  the  accounts  to  the 
'•  Nawab.  He  •  read  it  to  the  Nawab  in 
"my  presence.  This  reading  took  place 
"before  the  kabala  was  written.  I  got 
"  DO  receipt  for  these  accounts  from  the 
**  Nawab ;  they  were  my  account-books. 
"  Therefore,  1  did  not  give  them  up 
"to  the  Nawab,  after  the  money  was  paid." 
And  he  explained  in  re-examination : 
*'The    Nawab    Nazim,   Aman   Ali,   Major 

Laing,  and  others  suggested  the  purchase. 

I  acquiesced,  because  I  thought  I  could 
"  not  get  my  money  otherwise."  It  is  possi- 
ble that  this  story  may  be  to  some  extent 
a  true  one  ;  but  none  of  the  evidence  which 
ought  to  be  readily  forthcoming,  if  it  is  so, 
has  been  placed  before  us  to  corroborate 
it.  The  Nawab  Nazim  was  not  asked  a 
single  question  about  this  alleged  settlement 
of  accounts  in  his  presence.  What  he  would 
have  answered,  if  he  had  been,  may  perhaps 
be   gathered  ^rom  the    circumstance  that 
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he  refused  emphatically  to  "  Vdmit  that 
"there  was  ever  a  sum  of  fivy  lakhs  and 
"  thirty  odd  thousand  *  rupees,  or  any- 
"  thing  like  it  due  by*  me  to  Nazeer  Ali 
"  Khan,  either  in  his  own  right,  or  as  claim- 
"  ing  to  represent  Saduck  Ali  Khan."  Some 
books  of  account  of  Saduck  Ali  Khan,  one 
of  which  was  said  to  contain  the  settled 
account  relied  upon,  were  put  in,  and  one 
Beejoy,  a  book-keeper  of  Saduck  Ali,  de- 
posed to  their  authenticity ;  but  the  entry  of 
settlement,  alleged  to  have  been  made  in 
it  on  the  part  of  the  Nawab,  was  in  no  ws^ 
attempted  to  be  proved.  Brijo  Kishore 
Mitter,  who  might  have  spoken  to  it,  w^s 
not  called,  nor  were  any  of  the  many  per- 
sons who  must  have  been  present  at  the 
time  of  the  occurrence,  if  it  actually  took 
place ;  and  no  attempt  was  made  to  show 
that  Uie  alleged  liabilities  of  the  Nawab 
Nazim,  to  either  Saduqk  Ali  or  Nazeer  Ali, 
had  any  real  foundation.  Further,  Josepji 
Mariam,  who  was  a  witness  adduced  by 
Nazeer  Ali,  because  he  attested  the  execu- 
tion of  the  kabala  from  the  Nawab,  con- 
tradicted Nazeer  Ali  as  to  the  seal  having 
been  affixed  in  the  Nawab's  presence.  He 
said  it  was  put  on  by  Nazeer  Ali  himself, 
when  His  Highness  the  Nawab  was  not 
present ;  and  there  is  no  doubt  that  Nazeer 
Ali  at  that  time  had  the  custody  or  contrql 
of  the  seal.  The  Evidence  of  Nazeer  Ali 
appears  to  be  of  very  small  intrinsic  value; 
it  is,  as  a  whole,  inconsistent  and  indefinite. 
I  feel  it  impossible  <o  say  on  these  materials 
that  Nazeer  Ali  did  either  on  his  own  ac- 
count or  for  Saduck,  or  for  both,  take 
over  the  property  which  is  in  suit,  by  way 
of  accord  and  satisfa^on  of  an  uppai^ 
debt,  or  even  that  the  alleged  debt  ever 
existed  in  faft.  Mr.  Peterson  for  Nazeer 
Ali  applied  to  us.  as  he  also  had  done  to  the 
Court  below,  asking  to  be  allowed  to  sup- 
plement his  case  by  the  production  of  fur- 
ther evidence  on  this  point.  The  Court  pf 
first  instance  refused  this  application,  and  as 
we  think  rightly.  We  also  refused  the  like 
application  made  to  us.  Nazeer  Ali  has  had 
ample  opportunity  during  the  protraded 
proceedings  in  this  case,  for  bringing  into 
Court  all  the  evidence  which  he,  no)v  by 
his  Counsel,  expresses  himself  desirous 
of  procuring ;  and  nothing  can  be  more 
hazardous  in  this  country  than  to  allow  a 
party  to  a  suit,  after  the  place  of  pressure 
has  been  discovered  by  adual  trial,  to  bring 
forward  fresh  evidence  for  the  purpose  of 
meeting  the  exigency.  In  this  state  of 
things,  I  am  of  opinion  that  Nazeer  Ali  has 
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failed  to  sliow  consideration  for  the  convey- 
ance of  tl^  property  into  his  name;  and 
consequently  that  he,  and  those  for  whom 
he  holds,  must  be  treated  as  standing  in  the 
position  of  mere  volunteer  takers  from  the 
Nawab  Nazim.  They,  therefore,  cannot  be 
in  a  better  position  relative  to  the  plaintiff 
than  the  Nawab  himself,  and  like  him 
cannot  shield  themselves  from  the  plaintiff's 
right  to  redeem. 

On  this  view   of  the   facts,   it   becomes 
unnecessary  to  determine  whether  Nazeer 
Ali,  at  the  time  of  the  transfer  .of  the  pro- 
perty to  him,  had  such  notice  of  the  plaint- 
iff's   rights    against  the    Nawab   as  would 
deprive   him    of    the    protection    which    a 
Cou^  of  Equity  would   extend   to  a  pur- 
chaser for  value  without  notice  in  the  case 
of    a    private    purchase.     However,   1   will 
add  that,  to  my  mind,  Nazeer  Ali's  own  wit- 
nesses clearly    establish  that    he    was,    at 
that  time  and  long  before,  fully  cognizant 
of    the    plaintiff's    reiterated    assertions    of 
his  right  to  redeem   against    Abbott    and 
McArthur,   and   lastly  against   the    Nawab 
Nazim,  although  I  do  not  think  it  is  shown 
that  he  was  aware  of  the  fraud  of  Abbott 
and    McArthur,    which    has    rendered    the 
claims  of  the  plaintiff  valid,  notwithstand- 
ing the  provisions  of  the  Ad  of  Legislature. 
But  knowledge  of  these  assertions  is  enough 
for  the  plaintiff's  purpose,  treating  the  transac- 
tion as  a  private  alienation.     If  a  man  buys 
in  the  face  of  hostile  claims,  he  runs  the 
risk  of  those  claims  eventually  turning  out 
to  be  well-founded.     Whether    he  at  the 
time  honestly  thinks  he  has  reason  to  dis- 
regard them  or  not,  he  cannot  afterwards 
set   himself   up   as   an   innocent   purchaser 
without  notice.     He  must   stand  or  fall  by 
the  strength    of  his  own   right  as  against 
that  of  the  opposing  claimant.     Nazeer  Ali 
has,   I  think,   in   this    case   no  advantage 
against     the     plaintiff     which    the    Nawab 
Nazim  did  not  possess,   supposing  the  re- 
venue-sale out  of  the    way.     But    I    have 
said  that  I  consider  the  revenue-sale  to  be 
out    of    the    way,   so  far   as  concerns  the 
Nawab  Nazim,  and  it  seems  to  me  that  the 
same  must  be  the  case  with  regard  to  any 
taker  from  him,  who  cannot  support  himself 
upon  both  valuable  consideration  and  want 
of  notice. 

But,  even  if  Nazeer  Ali  took  the  property 
from  the  Nawab  upon  valuable  consider- 
ation, either  for  himself  or  others,  without 


tioned  whether  this  Court  ought,  under  all 
the  circumstances  of  the  case,  to  say  that 
he  took  free  of  the  plaintiff's  equities. 

The  view  which  I  have  already  express- 
ed as  to  the  facts  renders  it  unnecessaij 
for  me  to  discuss  this  point  at  length,  and 
I  only  now  allude  to  it,  because  it  was 
urged  before  us  with  considerable  force  by 
the  Counsel  for  the  plaintiff,  and  I  think 
it  right  to  say  that  their  arguments  have 
made  much  impression  on  my  mind.  The 
protection  which  in  England  is  given  to  a 
purchaser  for  valuable  consideration,  without 
notice,  simply  by  non-interference  as  between 
the  holder  of  the  legal  estate,  and  the  per- 
son who  possesses  an  equity  without  it,  is 
-peculiarly  the  creature  of  the  Court  of 
Chancery;  and  it  is  to  me  difficult  to  see 
how  it  can  find  practical  application  in  a 
country  where  there  is  no  distinction  be- 
tween a  legal  and  an  equitable  esute.  In 
our  Mofussil  Courts,  there  is  no  distinctioD 
between  legal  right  and  equitable  right  to 
property.  There  is  but  one  kind  of  pro- 
prietary right,  call  it  legal  or  equitable  as 
you  choose,  which  is  recognized  by  the 
Court;  it  is  an  entity,  not  divisible  into 
parts  or  aspects.  Now,  I  apprehend  that, 
whenever  a  Court  is  free  to  look  at  ali 
phases  of  a  suitor's  right  equally,  and  is 
not  obliged  to  separate  it  into  portions  for 
the  application  to  them  of  different  laws 
respectively,  then  this  preliminary  rule  comes 
into  operation,  namely ^  that  one  person  can- 
not pass  to  another  a  larger  right  in  pro- 
perty, as  against  a  third  person,  independ- 
ently of  that  third  person,  or  his  behaviour, 
than  that  which  he  himself  possesses.  Justice, 
equity,  and  good  conscience  regarding  the 
three  parties  alone  can  hardly  lead  to  any 
other  principle  of  decision,  although  perhaps 
expediency  and  motives  of  public  policy  may 
do  so.  If  we  pursued  the  plaintiff's  rights 
against  Nazeer  Ali  by  this  clue,  the  result 
would  depend  upon  the  conclusion  to 
which  we  should  come  as  to  the  amoaut 
of  the  proprietary  rights  residing  in  the 
Nawab  Nazim,  as  against  the  plaintiff  at  the 
time  when  he  passed  the  property  to  Nazeer 
Ali.  And,  in  this  investigation,  the  most 
important  element  of  consideration  would 
be  the  fact  that  the  Government  has  the 
statutable  power  by  a  sale,  on  non-payment 
of  revenue,  to  convey  to  the  purchaser  the 
fullest  rights  of  ownership  in  the  property 
sold,  and  that  this  power  was  excrcisted  in 
good  faith,  so  far  as  Government  is  con- 
notice  of  any  of  the  fads  which  support  the  |  cerned,  in  this  case.  As  I  have  already 
plaintiff's  claim,  it  may,  I  think,  be  ques- '  said,   I  do    not    propose    tfow    to    discuss 
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this  matter.  Considering,  however,  that 
the  conveyance  from  the  plaintiff  to  the 
Debs  was  in  the  forn*  of  an  ordinary 
English  mortgage-deed,  and  that  the  mort- 
gagee's rights  alone  were  intended  to  be 
passed  by  it;  and  considering,  further,  that 
the  plaintiff  has,  on  the  facts,  succeeded  in 
passing  beyond  the  revenue-sale,  and  in  fast- 
ening on  the  Nawab  Nazim,  the  purchaser 
thereunder,  by  reason  of  the  fraud  of  the  trans- 
action,  his  equity  of  redemption,  and  so  put 
him  precisely  in  the  position  of  a  mortgagee, 
I  am  not  prepared  at  present  to  hold  that 
Nazeer  Ali,  whose  purchase  was  made  after 
bis  vendor  had  been  made  a  party  to  the  suit 
in  the  Supreme  Court  (subject  to  his  coming 
within  the  jurisdiction),  a  suit  to  which 
this  is  in  some  sense  supplementary, 
can  maintain  a  clear  title  by  saying 
that  he  purchased  for  vahie  from  the 
Nawab  Nazim  an  owner's  full  rights  of 
property,  without  notice  of  a  third  person's 
equities. 

Thus,  on  the  whole,  as  it  seems  to  me,  in 
whatever  light  this  case  is  viewed,  Nazeer 
Ali,  the  present  possessor  of  the  property, 
which  is  sought  to  be  redeemed,  clearly 
holds  it  subject  to  the  plaintiff's  unqualified 
right  to  redeem.  The  judgment  of  the 
Couit  below  is,  therefore,  in  my  opinion, 
right,  and  ought  to  be  affirmed  with  costs. 
It  does  not  appear  whether  or  not  the  Judge 
has  yet  given  any  directions  as  to  the  mode 
in  which  the  accounts  are  to  be  taken,  and 
we  need  not  consider  this  point  now,  as  it 
has  not  been  brought  before  us  in  appeal. 
But  1  think  it  may  not  be  useless  to  ob- 
serve that  this  matter  will  need  very  care- 
ful handling,  for  the  relations  between  the 
accounting  parties  are  not  very  simple ;  and 
it  must  be  remembered  that  every  assignee 
of  a  mortgage  who  takes  without  the  con- 
sent of  the  mortgagor  takes,  of  course,  at 
his  own  risk,  and  therefore  subject  to  the 
Slate  of  accounts  between  the  mortgagor 
and  his  assignor. 

Bay  ley  y  J» — ^The  judgment  of  Mr. 
JusticePhearis  so  full  as  to  the  facts,  and  as 
to  the  conclusions  to  be  drawn  from  them, 
that  it  is  not  necessary  for  me  to  do  more 
than  give  very  briefly  my  view  of  this  case. 

In  respect  to  the  earlier  proceedings,  I 
need  only  say  that,  when  the  Zillah  Judge, 
on  the  26th  November  i860,  dismissed 
plaintiffs  suit,  because,  in  his  opinion,  there 
was  no  power  to  set  aside  the  Government 
sale  for  arrears  of  revenue,  I  held  that  the 
i^ttit  of  plaintiff  JB^as  not  to  set  aside  that  sale, 


but  to  have  his  title  declared  \<j  the  equity 
of  redemption  upon  the^aliegsdion  that  the 
transactions  which  led  to  and  followed  the 
Government  sale,  by  which  plaintiff  was 
held  to  have  lost  this  right,  were  all  in  fraud, 
and  that,  therefore,  no  title  was  passed,  of 
which  the  purchasers  could  avail  themselves, 
to  exclude  plaintiff's  right  of  equity  of  re- 
demption. 

I  also  held  that  there  was  a  sufficient  primd- 
facie  case  made  of  this  allegation  of  plaintiff 
being  correct ;  and  that,  as  no  one  ought  to  be 
allowed  to  take  advantage  of  his  own  fraud j 
even  under  title  from  a  Government  sale 
for  arrears  of  revenue,  the  case  ought  to  be 
remanded  to  try  this  allegation  of  plaintiff, 
and  to  try  how  far,  and  as  to  what  parties, 
fraud  vitiated  the  subsequent  acquisitions 
of  the  property  in  suit,  and  thus  how  far  the 
plaintiff's  right  to  a  declaration  of  his 
equity  of  redemption,  as  against  the  defend- 
ants, might  still  exist,  notwithstanding  the 
Government  sale. 

.This  view  having  been  upheld  by  the 
Judicial  Committee  of  H.  M.'s  Privy  Coun- 
cil, the  case  has  been  tried  in  the  Zillah; 
and  the  Judge  having  decreed  plaintiff's 
case,  and  defendant  having  appealed,  it 
remains  for  us  to  decide  that  appeal. 

I  think  on  the  whole  evidence,  and  on  the 

facts,  and  for  the  rea- 
sons so  fully  set  forth 
by  Mr.  Justice  Phear  on  this  point,  that 
Abbott's  dealings  with  the  Debs  were 
really  in  fraud,  and  thus  still  subject  to 
the  Rajah's  equity  of  redemption.  No  fair 
notice  was  originally  given  to  the  Rajah 
of  the  dealings  of  Abbott  with  the  Debs, 
or  of  the  earlier  subsequent  transactions 
with  McArthur.  I  think,  too,  that  it  is, 
on  the  whole,  shown  that  Abbott,  with 
means  to  pay  the  Government  revenue 
for  the  instalment,  for  the  non-payment 
of  which  the  estate  was  sold,  defaulted, 
and  that  he  did  so  with  the  fraudulent 
design  of  having  the  chance  of  letting 
the  estate  go  at  a  low  price,  which  it  did  for 
85,000  rupees,  while  he  had  the  prospect  of 
receiving  from'  McArthur  some  large  portion 
of  the  high  price  of  three  lakhs  under  the 
agreement  between  the  two.  Further,  I  am  of 
opinion  that,  with  the  credible  evidence  on 
record  that  they  were  "  great  friends,"  and 
McAnhur's  brother  was  Abbott's  Assistant 
on  the  spot,  it  is  unreasonable  to  believe 
that  there  was  not  an  understanding  that 
this  secret  agreement  should,  by  means  of 
a  sale   brought   about   by    this    fraudulent 
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defaalty  resLt  in  pecuniary  benefit  to  both 
Abbott  andV^cAry;iur,  and  this  too  to  the 
exclusion  of  plaintiff's  right  of  equity  of 
redemption  which  they  thought  would  be 
extinguished  under  a  Government  sale  for 
arrears  of  revenue,  and  so  give  Abbott 
and  Mc Arthur  a  free  estate  under  the 
superior  title  of  a  Collector's  sale-certificate 
to  pass  on  to  the  Nawab  Nazim  at  a 
price  far  higher  than  the  real  one,  or  that 
which  the  property  under  any  other  title 
would  be  likely  to  realize. 

The  agreement  between  Abbott  and  Mc- 

Arthur  and  the  deposi- 
As  regards  Abbott    Hon  of  the  latter  are,  1 

^ther.  *°"    think,     admissible,     as 

evidence  under  the  cir- 
cumstances set  forth  by  Mr.  Justice  Phear. 
That  agreement  is,  in  my  view,  one  of 
a  character  which  does  not  indicate  bona 
fides.  For  the  ordinary  purpose  of 
bidding  at  a  Government  sale,  what  necessity 
was  there  for  such  an  agreement?  If 
Abbott  defaulted  from  (what  he  alleges  was) 
the  poverty  of  the  resources  of  the  property, 
why  should  McArthur,  who  refers  to 
the  Collector  for  information  as  to  the 
estate  in  his  letter  of  the  3rd  April,  and 
not  to  Abbott,  enter  into  any  agreement 
with  Abbott  at  all  ? 

Again,  if  McArthur  had  made  up  his  mind 
to  give  three  lakhs,  why  should  he  enter  into 
any  agreement  with  Abbott  ?  Further,  Abbott, 
if  acting  in  good  faith,  either  could  or  could 
not  pay  the  revenue,  and  could  have  got  off 
his  bad  bargain  of  the  property  (which  it 
is  urged  in  argument  was  his  only  object 
in  default)  by  the  simple  means  of  his  in- 
abihty  to  pay;  and  his  default  and  sale 
would  follow  accordingly,  quite  irrespective 
of  McArthur,  or  any  one  else.  McArthur's 
deposition  also  illustrates  the  character  of  the 
agreement. 

As  to  McArthur, — It  is  hardly  possible 
to  my  mind  to  rekd  McArthur's  dark  and 
apparently  objectless  agreement,  in  connection 
with  the  facts  on  evidence^  without  a  fair 
legal  inference  of  fraud. 

Both  knew  of  plaintiff's  mortgage  with 
the  Debs.  Both,  however,  by  a  pre-arranged 
default  by  Abbott,  and  by  the  agreement, 
clearly  covenanted  and  expected  to  benefit 
pecuniarily,  if  McArthur,  through  the  acts  of 
Abbott  by  the  sale,  got  the  estate  free  of 
the  equity  of  redemption  existing  in  plaint- 
iff— an  equity  of  which  McArthur's  relations 
with  Abbott,  and  the  position  of  his  own  bro- 
ther, Campbell  McArthur,  as  Abbott's  Assist- 


ant, and  the  litigadon  in  the  late  Supreme 
Court,  must  have  made  them  aware. 

But,  irrespective  of  the  equity-suit  in  the 
late  Supreme  Court,  it  is  impossible  for  me  to 
say,  with  reference  to  the  instructions  accom- 
panying the  transmission  of  the  Bank  notes 
to  Midnapore  for  the  purchase  by  McArtbar 
of  the  property  which  instructions  contained 
such  unusual  suggestions  for  secrecy,  taken 
in  connection  with  McArthur's  letter  to 
Mackenzie,  Lyall,  and  Co.,  stating  that  the  cost- 
price  of  the  estate  was  85,000  rupees,  and 
his  letter  to  Dewan  Setanath  that  the  cost- 
price  was  3,00,000  rupees,  that  McArthur 
could  have  acted  otherwise  than  in  fraad. 
And  further  this  fraud,  while  it  directly 
cost  the  Nawab  Nazim  Rs.  2,15,000  more 
than  he  should  have  had  to  pay  (Mc- 
Arthur being  clearly  by  his  letter  of  the  3rd 
April  to  the  Collector  and  by  other  evidence 
the  Nawab  Nazim's  agent),  did  not  at  all  less 
effectually  (though  less  directly)  fraudulently 
get  rid  of  the  plaintiff's  equity  of  redemption, 
by  the  title  so  obtained  through  a  Collector's 
sale.  Lastly,  but  not  least,  is  the  clear  mis- 
appropriation of  Rs.  2,15,000  by  Abbott, 
less  a  large  commission  to  McArthur  and 
Mackenzie,  Lyall,  and  Co. 

I  think,  then,  that  Abbott  and  McArthur's 
acquisition  of  the  property  were  both  taint- 
ed by  fraud,  as  well  in  regard  to  the  plamt- 
iff  as  to  the  Nawab  Nazim,  and  that  they 
could  not,  under  the  system  of  equity,  justice, 
and  good  conscience  of  our  Courts,  avail  them- 
selves of  that  fraud  to  acquire  the  usually 
superior  title  which  is  passed  by  a  Govern- 
ment sale  for  arrears  of  revenue,  when  not 
brought  about  by  such  fraud. 

The  deposition  of  His   Highness  is  in- 
,     ^    ^,       tended    to    be   to    the 

wa^'NTm"^  *'  ^'^    eff«t    that    he    knows 

nothmg  of  these  pur- 
chases. But  the  whole  tenor  of  it  is  so 
unsatisfactory  in  its  characteristic  of  general 
want  of  memory  of  all  that  it  is  important 
and  likely  that  His  Highness  should  have 
remembered,  that  I  do  not  trust  ity^^r  that 
reason.  But,  irrespective  of  that  reason, 
it  is  difficult  to  believe  that  the  Agent$  to 
the  Governor-General  would  never  speak 
to  His  Highness,  on  and  after  his  majorityi 
as  to  his  large  landed  properties,  supposing 
even  the  evidence  on  the  records  W  nai  legal 
evidence  to  show  that  the  Governor-Ge- 
netal's  Secretary  was  in  correspondence 
with  the  Governor-General's  Agents,  or  tbey 
with  other  public  officers,  on  the  subject  A 
His  Highness's  landed  property. 
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Or,  i£  the  Governor-General's  Agent  had 
acted  so,  it  is  not  likely  that  the  Dewan 
Seetanath  Bose,  in  general  charge  of  the 
Nizamnt  affairs,  should  not  speak  to  His 
Highness  of  these  properties.  Further, 
Saduck  Ali  as  superintendent  of  the  kitcheny 
and  Nazeer  Ali  as  superintendent  of  the 
frivaie  pur  sty  would  assuredly  have  spoken 
to  him  on  the  subject,  for  these  are 
both  of  them,  in  oriental  life,  situations  of 
confidence,  if  not  of  intimacy.  Further, 
Micbaers  and  Mariam's  depositions  show 
that  Saduck  Ali  and  Nazeer  Ali  were  confi- 
dential servants,  and  the  fact  of  these  two 
accompanying  His  Highness  to  Alipore  on 
his  visit^  to  the  Grovernor- General  also 
indicatesit. 

Lastly t  it  is  not  likely  that  each  and  all 
of  those  persons  should  have  kept  .  His 
Highness  in  such  ignorance  of  the  MidnV 
pore  and  Sunderbun  estates  being  his,  as 
to  justify  His  Highness  deposing  on  the 
14th  July  i860:  "I  was  not  aware  that 
"the  Midnapore  estate  was  held  benamee  by 
"  Saduck  Ali  for  me,  I  am  not  even  aware 
"now.  They  did  not  (khubber)  report  to 
'*me  what  they  did?"  Moreover,  if 
His  Highness  cannot  (as  he  says)  now 
recollect  anything  on  the  subject,  it  will  be 
legally  correct  to  prefer  the  direct  evidence 
of  those  who  can. 

That  the  Nawab  Nazim  was  not  aware  of 
the  fraud  that  Abbott  and  Mc Arthur  prac- 
tised  as  to  himself,  viz.,  that  the  thing  wi^ich 
cost  really  85,000  rupees,  and  was  bought 
at  that  price  for  His  Highness  by  his  agent 
McArthur,  should  be  charged  to  His  High- 
ness as  costing  3,00,000  rupees  is  probable, 
for  it  was  not  intended  that  that  fraud 
should  go  beyond  the  concoctors  of  it.  But 
I  hold  the  Nawab  Nazim  was  aware  that 
there  was  in  plaintiff  an  equity  of  redemp- 
tion. This  is  shown  from  the  proceedings  in 
(he  Deb's  foreclosure-suit  to  which  he  was  a 
parly.  Again,  if  the  Nawab  Nazim  had  never 
given  the  release,  he  could  and  ought  clearly 
to  have  denied  his  signature  thereto.  He  did 
not  do  so.  His  Highness  must  then,  I  think, 
be  bound  by  Mc  Arthur's  acts  as  the  acts 
fA  his  agent;  and  the  property  is  conse- 
qocnlly,  in  my  opinion,  affected  by  fraud, 
and  still  therefore  subject,  notwithstanding 
Ae  Collector's  sale,  to  the  plaintiff's  equity 
Of  redemption. 

As  to  this  individual,  I  quite  agree  with 

.  ^    *,  ,    .     Mr.  Justice  Phear  that 

^  «ganls  S«diK:k     ^^      -^     ^^      admitted 

benamee  for  the  Nawab 
Naiimi  and  sinte  his  death  his  individual 


case    requires    no     further      cfmsideratlon 
separately  from  that  of  Nazeer  ^i. 

Nazeer  All's  real  case   is  that  he  knew 
,     ^,  nothing    of    plaintiff's 

^  As    regards    Nazeer     ^^^j^j^  ^j  redemption, 

and  that  he  is  an  inno- 
cent purchaser,  without  notice,  for  valuable 
consideration,  the  consideration  not  being 
cash,  but  payment  of  a  debt  due  by  the 
Nawab  Nazim  to  Saduck  Ali,  whom 
;  Nazeer  Ali  represents  either  as  executor  or 
partner,  for  he  puts  forth  both  claims. 
Now  Mariam,  a  servant  of  30  years' 
standing  in  the  Nizamut,  deposed  that 
Nazeer  Ali  was  one  of  the  three  (Saduck 
and  Aman  be«ng  the  other  two)  who  were 
the  chief  managers  of  the  affairs  of  the 
Nawab  Nazim.  Looking  to  Michael's  evi- 
dence as  to  Nazeer  Ali's  relation  to  the 
Nawab  Nazim's  affairs,  and  to  Mariam's 
evidence  as  to  Nazeer  Ali's  being  "  concern- 
ed in  the  said  private  arrangement";  and, 
haying  made  it,  it  is  not  likely  that  Nazeer 
Ali  should  have  been  ignorant  of  plaintiff's 
rights  of  equity  of  redemption. 


But,  irrespective  of  this,  what  Nazeer  Ali 
reallv  has  to  show  is  that  he  gave  valuable 
consideration.  No  accounts  duly  kept  and 
proved  are  adduced  to  show  this.  The 
money  was  said  to  be  due  for  preparing  an 
imambarah,  toshakhanah,  and  gowkhanah 
(1.  e,,  mosque,  treasury,  and  cattle-stable) 
and  for  sundries.  While,  moreover,  on  the 
one  hand,  petty  details  of  trivial  entries  of  a 
rupee  are  entered,  no  details  of  the  works 
which  form  the  main  items  of  the  basis  of 
the  valuable  consideration  under  which 
Nazeer  Ali  seeks  to  be  free  from  the  encum- 
brance of  the  plaintiffs  equity  of  redemp- 
tion, are  shown  us.  Not  one,  likewise,  of  the 
many  persons  who  must  have  been  employed, 
and  must  have  received  some  of  the  money 
which  is  said  to  have  been  expended  by 
Saduck  Ali  on  behalf  of  the  Nazim  for  these 
matters,  is  called  or  examined;  and,  while 
Mariam's  evidence  and  the  Nawab's  (how- 
ever unsatisfactory  the  latter  may  be)  go  to 
show  no  such  debt  of  the  Nazim  to  Saduck 
Ali,  we  have  positively  no  reliable  docu' 
mentary  evidence  on  the  other  side,  nor  any- 
thing  but  these  two  unproved  accounts 
which  were  placed  before  us.  Next,  taking 
Bejoy's  evidence  as  the  best  for  Nazeer 
Ali's  tase,  we  observe  that  the  books  are 
shown  to  have  been  kept  in  the  most  loose 
and  unreliable  manner. 
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There  is  ^ertainly  Major  Laing's  letter  of 
the  29th  OcVber  t%  the  Collector  of  Midna- 
pore,  stating  that  the  Nawab  Nazim  had 
written  to  Major  Laing  that  he  had  sold  the 
Midnapore  estate  to  Nazeer  Ali,  but  the  letter 
is  not  produced,  nor  is  there  any  deposition 
of  Major  Laing  or  other  evidence  than  the 
copy  of  the  letter. 

It  may  be  true  that  the  Nawab  Nazim 
did  so  sell,  as  for  valuable  consideration  to 
Nazeer  Ali,  but  I  cannot  consider  that,  in 
the  way  and  from  the  extent  evidence  is 
adduced  before  us  on  this  most  important 
point t  after  full  time  to  adduce  all  that  was 
available,  there  is  any  legal  proof  of  such 
sale,  as  one  for  valuable  consideration  with- 
out notice. 

Concurring  generally  in  the  view  ex- 
pressed by  Mr.  Justice  Phear  of  the  facts 
of  the  case,  and  in  the  opinion  that  the 
purchases  of  Abbott  and  McArthur  and  the 
Nawab  Nazim,  and  Nazeer  Ali,  are  sub- 
ject to  the  plaintiff's  right  of  equity  of  Re- 
demption, I  would  affirm  the  decision  of  the 
Zillah  Judge  of  Midnapore,  now  under  appeal 
to  us,  and  dismiss  both  appeals  (433  and  55) 
with  all  costs. 


The  5th  September  1867. 

Present : 

The  Hon'ble  G.  Loch  and  Dwarkanath 
Mitter,  Judgps. 

Compromiae  after  conyiction— Illegal  pret- 

snre. 

Case  No.  708  of  1867. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Tirhoot,  dated  the  loth  December 
1866,  reversing  the  decision  pcused  by  the 
Sudder  Anuen  of  that  District ^  dated  the 
2gth  May  id6$. 

Sheikh  Nubbee  Buksh  and  others  (Defend- 
ants), AppellantSy 

versus 

Mussamut  Bebee  Hingon  and  others  (Plaint- 
iffs), Rapondinis. 


Messrs.  R,  E.  Twidale  and  C.  Gregory  for 

Appellants. 

Baboo  Kishen  Succa  Mookerjee  for 
Respondents. 

« 

Certain  parties  convicted  of  a  criminal  oflFence,  to 
order  to  avoid  apprehension  entered  into  a  comprombe 
with  complainant  who  agreed  to  accept  a  sum  of  raoner 
as  costs  and  as  compensation  for  the  disgrace  he  had 
suffered.  They  accordingly  sold  him  some  property  in 
lieu  of  cash.  Held  that  the  sale  was  not  maoe  under 
illegal  pressure. 

Though  the  offence  was  one  in  which  a  compromise 
could  not  be  legally  admitted,  vet,  as  the  Magistrate  dU 
admit  it,  and  the  parties  acted  in  good  fai^h,  the  posi- 
tion of  the  latter  was  held  not  to  have  been  aiffectnl. 

Loch,  y, — RoHEEM  BuKSH  brought  a 
charge  against  the  plaintiff's  son  Pygum- 
bur,  his  father,  brother,  and  sisters,  for  as- 
saulting his  (Roheem  Buksh's)  mother,  and 
forcibly  entering  her  house.  The  Deputy 
Magistrate  sentenced  Pygumber  to  a  year's 
imprisonment,  and  issued  warrants  for  the 
apprehension  of  the  other  accused  parties. 
To  avoid  the  disgrace  of  the  females  of  the 
family  being  brought  before  the  Magistrate, 
offers  of  compromise  were  made  to  Roheem 
Buksh.  He  agreed  to  compromise  on  the 
payment  of  Rupees  600,  and  the  defendant, 
being  unable  to  raise  the  money,  caused  the 
sale  of  the  property  now  in  suit  to  be  made 
by  the  plaintiffs  to  Roheem  Buksh.  The 
compromise  was  admitted,  and  the  sale  was 
duly  registered,  and  the  name  of  Roheem 
Buksh  substituted  in  the  Collector's  books 
for  that  of  the  plaintiffs  in  this  suit,  and  pos- 
session was  given.  Plaintiffs  now  bring  this 
action  to  set  aside  the  sale  on  the  ground 
that  they  were  not  free  agents  at  the  time, 
but  made  the  sale  under  the  pressare  pot 
upon  them  by  the  defendant  Roheem 
Buksh. 

From  what  can  be  gathered  from  the  pa* 
pers  with  the  record,  it  appears  that  the  cri- 
minal offence  with  which  Roheem  Boksk 
charged  the  defendants,  who  are  the  sons  and 
daughters  and  father  of  or  otherwise  related 
to  the  plaintiffs  in  this  case,  was  of  a  some* 
what  aggravated  nature  judging  from  the 
punishment  indicted  on  Pygumbar  Buksh., 
The  charge  appears  to  have  been  pioveDJ 
both  against  the  males  and  females  charged; 
and  it  can  be  understood  that,  when  warrant 
were  issued  for  their  apprehension,  liow 
anxious  the  defendant  would  be  to  avoid  Ihfl 
disgrace  of  respectable  females  being  dnag* 
ged  into  Court ;  and  how  ready  to  come  to 
terms  in  order  to  prevent  it^  Roheem  BiAtb| 

h 


i8d^.] 


Cml 


THE  WEEKLY   REPORTER. 


Rulings, 


•4'i 


was  asked  to  settle.  lie  agreed  to  do  so 
for  Rupees  6po,  which  he  considered  sufiicient 
to  cover  the  costs  of  the  criminal  proceed- 
ings and  compensation  for  the  disgrace  in- ! 
^cted  upon'  him,  by  the  ill-treatment*  his 
jDcther  had  received  at  the  hands  ot  the  de- 
fendant, a  sum  which  be  might  have  obtain- 
ed as  damages,  had  he  brought  a  civil  action 
after  the  successful  results  of  the  criminal 
pfQceedings.  .  The  defendant  agreed  to  the 
terais,  and  the  plaintiffs  sold. the  property  to 
Koheem  Buksh  in  lieu  of  cash.  It  does  not 
appear  that  Roheem  Buksh  used  any  pres- 
jsure.  The  plaintiffs  were  not  deprived  of 
Iheir  friends  or  advisers,  for  the  husband  and 
ion  of  one  of  them  were  still  at  large.  The 
deed  was  executed  without  apparent  demur, 
mutation  of  names  and  possession  followed ; 
and,  after  possession  has  been  held  for  two 
years,  the  present  suit  is  brought  on  the 
jfroand  that  the  .sale  was  made  under  pres- 
sure. Roheem  Buksh  might  have  allowed 
tile  law  to  take  its  course,  and  the  whole  of 
the  parties  charged  might  have  been  com- 
mitted to  prison.  He  might  also  have 
brought  a  civil  action,  and  realized  damages 
to  la  larger  amount  than  the  sum  he  agreed 
to  take;  and  if,  under  such  circumstances,  the 
defendants  in  that  criminal  case  persuaded 
thor  relatives,  the  plaintiffs  in  the  present 
case,  to  transfer  the  property  in  suit  to 
Roheem  Buksh  as  the  onlv  means  bv  which 
tbey  could  make  up  the  sum  they  had  agreed 
to  pay  to  him  for  abstaining  from  further 
proceedings  in  the  Criminal  Court,  we  do  not 
think  that  it  can  be  said  that  Roheiem  Buksh 
was  chargeable  with  causing  an  illegal  pres- 
mre  to  obtain  the  sale  of  their  property. 
He  had  perfect  right  to  demand  compensa* 
tkm  for  the  insults  and  injury  offered  to  him 
by  ti\e  defendants.  He  agreed  to  take 
Rupees  600  as  costs  and  compensation,  for 
sueh  hi  hex,  it  was,  though  the  sum  is  called 
costs  in  the  deed.  The  defendant  agreed  to 
the  tenns ;  and,  when  they  could  not  raise  the 
money,  and  offered  this  property  in  lieu,  he 
ttcepted  it,  and  no  doubt  the  plaintiffs  were 
tt  the  time  willing  to  part  with  it  in  order 
to  save  .the  femat^  of  the  family  from  dis- 
grace. It  may  be  observed  that  the  crimi- 
nal offience  was  one  in  which  a  compromise 
coikl  not  be  legally  admitted.  As,  however, 
ftrDepu^  Magistrate  did  admit  It,  and  the 
psMcs  appeared  to  have  been  adfng  in  good 
bUt^vdien  they  made  it;  we  do  not  think 
tUft  the  em»r  of  Uie/Magtstra^e  can  affea 
ife'lioftitioB  xA  the  parties.  We  reverse  the 
^mer  of  4be  Lonrer  Appellate  Court  i¥tth 
costs, 

TfoLVIII.' 


The  5th  September  ig^*.  ^   . 
Present: 

•  4' 

The  Hon'ble  W.  S.  Seton-Karr  and  A.  G. ' 
Macpherson,  Judges, 

Pre-emption  (on  the  score  of  vicinage)^ 
Separation  of  estate. 

Cases  Nos.  943  and  944  of  1867. 

Special  Appeals  from  a  decision  passed 
by  the  Judge  of  Patna^  dated  the  gth 
April  186'j,  reversing  a  decision  passed 
by  the  S udder  Ameen  of  that  District, 
dated  the  i6ih  September  1866. 

Chowdhry  Joogul  Kishore  Singh  and  others 
(Defendants),  Appellants^ 

versus 

Poocha  Singh  and  others  (Plaintiffs), 
^  Respondents,        -^ 

Messrs,  R,  T,  Allan  and  R.  E,  Twidah 
and  Baboo  Boykuntnath  Paul  for  Ap;- 
pellants. 

Baboos  Unnoda  Pershad  Banerjee,.  Deben- 
dronarain  Bose,  Romesh  Chunder  Mitter^ 
and  Oopendu'r  Chunder  Bose  for  Respond- 
ents. 

The  Mahomedan  Law  of  Pre-emption  on  the  score  of 
vicinage  applies  only  to  houses  or  small  plots  of  land, 
and  not  to  large  estates,  or  to  a  claim  based  on  partner- 
ship when  it  is  in  proof  tbiftt  a  Reparation  of  the  estate 
has  been  effected.    .  . 

Seton-Karr^  J, — The  question  involved 
in  these  special  apt>eals  is  one  of  Mahomed- 
an Law. 

There  was  a  certain  estate  which,  at  a 
period  before  this  litigation  commenced, 
was  regularly  divided  by  butw^rah  ioto  a 
share  of  8  annas  and  9  gundahs,  and  one  of 
7  annas  and  1 1  gundahs. 

Separate  agreements,  it  is  admitted,  we^'e 
drawn  up  for  the  ^parated  shares ;  differ- 
ent numbers  were  entisred  on  the  Collector- 
ate  register,  and  the  shares  became  prac- 
tically two  separate  estates. 

The  esCate  formed  out  of  the  7  annas  11 
gundahs  share  contained  shares  of  half  an 
anna,  of  one  anna,  and  of  six  annas,  one 
;gundah:  -  '  ^ 

The  plaintiff  is  the  owrier  of  a  fractional 

and'  minute  share  of  some  cowries  in  the 

*o!her-estatc,  and -he*  hash  brought  his  suit 
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to  recoveAthe  half-anna  share  in  the  estate 
made  oatVf  7  tanas  11  gundahs  on  the 
ground,  both  of  vicinage  and  partnership. 

The  defendants,  admitting  that  the  plaint- 
iffs are  sharers,  denied  that  any  right  could 
accrue  to  them  on  the  score  of  vicinage. 

The  first  Court,  relying  on  a  decision  re- 
ported at  page  261  of  the  Weekly  Reporter, 
Volume  IL,  March  37th,  held  that  no  claim 
on  the  score  of  vicinage  could  be  sustained, 
and  that  the  plaintiffs  could  not  be  termed 
partners  in  the  strict  acceptation  of  the 
term. 

The  Judge  held  that  the  decision  relied 
on  laid  down  no  general  rule,  and  that, 
before  that  case,  no  limitation  of  the  right 
of  pre-emption  was  known.  The  Judge, 
therefore,  adhering  to  what  he  terms  "the 
custom  of  the  Court,"  remanded  the  case 
for  trial  on  the  remaining  issues. 

In  appeal,  Mr.  Twidale  for  the  defend- 
ants, appellants,  urges  that  claims  under ^the 
Mahomedan  Law  on  the  score  of  vicinage 
are  confined  to  mansions,  houses,  and  small 
plots  of  ground,  and  that  the  law  never 
contemplated  such  a  claim  as  applicable  to 
estates  or  shares  in  estates. 

The  following  decisions  have  been  quoted 
in  the  course  of  argument : — 

Weekly  Reporter,  Volume     II.,  page  261 
Ditto  Volume      V.,  page  170 

Ditto  Volume    VI.,  page  250 

Ditto  Volume  VIIL,  page      2 

A  decision  of  the  Agra  Court  has  also 
been  quoted,  1856,  page  145.  And  refer- 
ence has  been  made  to  Baillie's  Mahomedan 
Law.  Sei  Edition  of  1865,  Book  VIL, 
Chapters  I.  and  IL 

The  case  reported  at  Volume  VI.  throws 
no  light  on  the  case  before  us.  That  in 
Volume  V.  merely  rules  that  a  partner  in 
the  thing  sold,  which  was  apparently  an 
estate,  would  have  a  right  of  pre-emption 
under  the  Mahomedan  Law.  Macnaghten, 
Chapter  IV.,  page  205,  and  Hedaya,  Volume 
HI.,  Chapter  L,  page  562. 

.  In  the  caae  reported  in  Vohune  VHI. 
nothing  is  decided ;  and  the  Judges  only  say 
that  they  are  not  prepared  to  lay  down 
broadly  the  proposition  that  in  no  possible 
case,  as  between  owners  of  adjacent  plots 
of  land,  can  pre-emption  by  right  of  vici- 
nage not  exist* 

The  cAse  really  bearing  on  the  point  is 
that  reported  at  page  261  of  Yolumc  II.    It 


is  there  held  that  the  principle  of  viclnftge 
does  not  apply  to  large  estates  which  aft 
not,  in  fac^  such  that  any  real  vicinage  of 
the  proprietors  results. 

The  case  decided  by  the  Agra  Sadder 
Court,  and  alluded  to  in  the  above  decisioD, 
takes  exactly  the  same  view,  and  the  aame 
ruling  has  been  lately  followed  in  a  caae 
recently  decided  by  Justices  Bajley  aed 
Phear,  No.  963,  on  the  i8th  of  August  1867* 
not  yet  printed. 

No  case  of  a  contrary  tendency  has  been 
quoted,  and  the  passages  cited  from  Baillie's 
Mahomedan  Law  certainly  seem  to  me  to 
favor  the  contention  that  pre-emption  on  the 
score  of  vicinage  was  only  intended  to  apply 
to  houses  or  to  small  plots  of  lands,  which, 
for  obvious  purposes,  if  put  up  to  sale,  it 
might  be  convenient  for  the  next  neighbour 
to  purchase. 

In  the  case  before  us,  the  claim  on  the 
score  of  partnership,  as  it  seems  to  me, 
must  at  once  fall  to  the  ground.  The  estate 
has  been  regularly  divided,  and  separate 
numbers  have  been  entered  on  the  CdUect- 
orate  register  for  what  are  now  two 
estates. 

m 

The  plaintiff,  we  are  told,  sues  for  one* 
half  anna  share,  which  is  said  to  amount  to 
nearly  two  thousand  beegahs. 

The  plaintiff  contends,  in  reply  to  Mr. 
Twidale,  that,  even  if  vicinage  be  restricted 
to  small  plots,  some  portions  of  the  skat 
are  mixed  up  with  other  shares  and  portions 
of  shares ;  and  that,  if,  on  investigation,  any 
portions  were  found  to  adjoin  to  tihe  shaft 
which  he  holds  in  the  larger  estate,  the 
daim  of  vicinage  would  apply. 

The  plaintiffs  claim,  as  biMght,  eateied 
into  no  details  of  this  kind.  It  was  ^mply 
for  the  entire  half-anna  share,  and  for  no* 
thing  less. 

It  is  unnecessary  to  remand  this  caae^  as 
we  are  pressed  to  do  if  we  disagree  with 
the  Judge's  ruling  on  the  point  of  law. 
Claim  on  the  score  of  partnership  is  out  of 
the  question,  and  I  think  the  Jadge,  who 
quotes  no  ruling  to  the  contrary,  ought  to 
have  followed  the  ruling  of  the  DivisioBal 
Bench  reported  in  Volume  II. ,  which  has 
not  been  objected  to,  and  which  ^a  jost 
been  adq>ted  by  another  Bench  in 
Appeal  from  Sylhet,  Na  367*  cf  i8667 
of  August  1867,  Bayley  and  Phear,.  ^* 
I  concur  in  that  ruling,  andcafmot  ip3c 
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tkat  the  Mahometan  Law  of  Pre-emption,  so 
special  In  its  charaGter»  was  even  intended 
to  apply  to  cases  like  the  present. 

The  special  appeals  are  decreed  with 
costs.. 

Macpkerson^  J. — I  also  think  that  there 
is  in  this  case  no  right  of  pre-emption  on 
tlie  ground  of  vicinage  (II.  Weekly  Reporter 
86t ;  Regular  Appeal  367  of  1866,  decided 
Augiist  8th,  1867;  Baillie's  Mahomedan 
law,  page  474,  and  note). 

The  plaintiffs  based  their  right  on  vict- 
fitge  and  partnership,  claiming  the  whole 
eitste.  It  appears  to  me  that  they  have 
haled  upon  both  grounds,  and  that  tlieir 
suit  ought  to  be  dismissed.  The  case  now 
attempted  to  be  relied  on;  that  certain  par- 
cels belonging  to  the  estate  are  subject  to 
the  right  of  pre-emption  as  being  mixed  up 
in  or  adjoining  the  plaintififs'  property,  is 
oot  the  case  originally  made ;  and  I  see  no 
leasoB  why  the  suit  should  be  remanded  in 
onier  to  enable  them  to  raise  it  now. 

I  wclild  decide  in  favor  of  the  appellants, 
and  dismiss  the  plaintiff's  suit  with  costs  in 
aH  the  Courts. 


The  7th  September  1867. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Attichmtnt^-Sale  (In  execution  of  decrte>— 
Omiisioas  firoat  wde-proclanuition— Sale  of 
Govenunent  Promiasorj  notes— Distribution 
of  sale-procteda— Sections  2oz,  248,  249,  and 
,990b  Act  ViiL  of  1859. 

.  Case  No.  49  of  1867, 

Regular  Appeal  from  a  decision ,  passed  by 
Mr.     W.    DaCosia,     Principal    Sudder 

\/AMJen  of  Purneah,  dated  the  I'jih 
$tptimher  1S66, 

l&S>oo  Luchmeeput  and  another  (Plaintiffs), 

AppellanlSf 


=  }>!I  J- 


J.      -•   . 


versus 


^bdoLekra]  Roy  (Defendant),  Respondent. 

IfeffT.  X.    V.  Doyne,  R.    T.  Allan,  and 
^^*<?.  OH^ory^  and  Baboo  Sreenatk  Doss  for 
Appelluits,     * 


The  Advocate^General  and  M*'.  R.  E, 
Twidale  for  Reaf>on(}i|tt. 

The  attachment  of  property  by  a  judfifmcnt-creditor 
ceases  on  his  execution-case  oeing  struck  off  the  file» 
and  he  is  remitted  to  his  former  position  of  i  simple 
judgment-creditor,  and  must  begin  ae  novo^BXiA  re-attach 
the  property  before  a  sale  at  his  instance  can  take  place. 

No  sale  in  execution  of  a  decree  can  take  place,  either 
of  moveable  or  immoveable  property,  under  the  provi* 
sions  of  A^  VIII.  of  18^,  without  previous  attachment, 
and  a  sale  without  pnor  attachment  is  illegal.  The 
words  ''attachment  and  sale"  in  Section  301  must  be 
taken  together,  and  not  distributively. 

The  omission  in  a  sale-prodamali^ii-io  mention  partio 
cttlars  as  to  the  numbers,  value,  &c.,  of  Government 
Promissory  notes,  under  attachment  for  sale,  is  not  such 
an  irregularity  as  will  vitiate^  the  sale,  though  the 
Lower  Court  would  have  exercised  a  sound  discretion* 
under  Section  349  of  the  Code,  if  it  had  called  for  such 
particulars. 

The  sale  of  such  notes  through  a  broker  is  pemussive 
under  Section  248^  and  not  obugatory. 

The  production  of  the  notes  in  Court  was  not  essential 
as  they  were  in  the  custody  of  the  Collector,  Section  238 
applymg  to  cases  in  which  property  b  in  the  possession 
OF  power  of  the  judgment-debtor. 

Under  Section  270  of  the  Code,  the  judgment*creditor» 
whose  attachment  subsists  at  the  time  of  sals,  is  entitled, 
according  to  priority  of  date  of  attachment,  to  be  satis* 
fiecLfirst ;  and  where  the  Lttachment  of  A  under  Clause  i» 
Section  5,  Regulation  II.  of  1866,  of  iht  Government  Pro- 
missory notes  subsisted  up  to  the  date  of  sale,  and  the 
attachment  of  B^  though  prior  in  date  to  that  of  A,  subse* 
quently  fell  to  by  his  case  being  struck  off  the  file,  it 
was  held  that  A  was  entitled  to  the  vthole  of  the  stale- 
proceeds  of  the  notes. 

Kemp,  y. — ^Tnrs  was  a  suit  to  recover 
damages  assessed  at  Rupees  4v>570  under  the 
following  circumstances : — 

Certain  Government  Promissory  notes  be-, 
longing  to  the  judgment-debtor  Rajah  Rajen- 
dur  Narain  Roy  were  under  attachment.  The 
plaintiffs  aver  that  they  were  the  attaching 
creditors,  and  that  it  was  through  their  sole 
exertions,  by  removing  by  suit  a  fictitious 
lien  upon  the  said  notes  set  up  by  the  daughter 
of  the  judgment-debtor,  that  the  notes 
remained  available  in  part-satisfaction  of  the 
debts  of  the  said  Rajah. 

It  is  further  alleged  by  the  plaintiff  that 
the  defendant  Lekraj  Roy  had  no  attach- 
ment subsisting,  and  therefore  that  he  had  no 
I)Ower  to  bring  these  notes  to  sale  in  satis- 
faction of  his  decree  against  the  said  Rajah ; 
that  the  sale  of  the  notes  was  brought  about 
by  the  defendant  in  an  illegal  and  irregular 
way ;  and  that  the  defendant  became  the  pur* 
chaser  of  the  same  at  a  very  inadequate  con* 
sideration ;  that^  in  distributing  the  sale-pro* 
ceeds,  which  amounted  to  Rupees  36,500  the 
Principal  Sunder  Ameen,  by  order  of  the  4lh 
June  1866,  gave  the  plaintiff  only  Rupeies 
<  5f430 ;  that  the  plaintiff  has  sustained  serious 
loss  by  these  illegal  proceedings,  and  there* 
fore  institutes  this  suit  to  recover  damages. 
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The  following  detail  of  Claim  is  appended 
to  the  plaint  \^      % 

A  moiety  of  70  pieces  of  pro- 
missory notes  belonging  to  Rajah 
Rajendur  Narain  Roy,  pro-formd       Rupees, 
defendant,  worth  Rupees  57,250, 
including  interest         ...  ...  75,000 

Amount  received  by  plaintiffs 
under  the  order  of  the  4th  June 
l866  ...  25,430 

m 

Balance  claimed  as  damages  ...         49>570 

With  reference  to  the  irregularities  in  con- 
ducting the  sale,  the  plaintiffs  aver  that  they 
consist  of  the  following  instances : — 

/f/.— That  there  was  no  attachment  by 
defendant  subsisting  at  the  time  of  the  sale. 

^^ft/.-^-That  the  numbers  and  values  of 
the  notes,  and  the  interest  due  thereon,  ought 
to  have  been  stated  in  the  sale-proclamation 
for  the  information  of  purchasers. 

yd. — ^That  the  notes  ought  to  have  been 
edd  through  the  agency  of  a  broker.  • 

4ih. — ^That  the  sale  of  the  notes,  which 
are  moveable  property,  is  not  valid,  as  they 
were  not  produced  in  Court. 

The  defendant,  Lekraj  Roy,  answers  brief- 
ly to  this  effect,  that  the  plaintiff  has  not  spe- 
cifically stated  what  rule  of  law  has  been 
broken  in  the  sale  of  the  promissory  notes  in 
satisfaction  of  his,  the  defendant's,  decree; 
that  the  plaintiff  had  acquired  no  lien  on 
the  notes  by  attachment ;  that  he  was  simply 
in  the  same  position  as  the  defendant,  viz.y  a 
judgment-creditor;  that  the  claim  is  barred 
under  Clause  2,  Section  1,  Act  XIV.  of  1859  ; 
that  the  sale  of  the  notes  in  satisfaction 
of  the  defendant's  decree  was  quite  regular, 
an  auachment  by  the  defendant  subsisting 
at  the  time  of  the  sale ;  that  the  attachment 
of  the  notes  prior  to  decree  and  undei  the 
provisions  of  Regulation  II.  of  1806,  taken 
out  by  the  plaintiff's  father  in  suit  No.  22 
6f  1858,  fell  in  owing  to  the  dismissal  of 
the  suit,  and  that  no  further  attachment 
prior  to  sale  was  taken  out  by  the  plaintiff ; 
that  the  notes  were  sold  by  public  auc- 
tion; that  there  were  several  bidders,  and 
amongst  them  plaintiffs  agents;  that  the  de- 
fendant was  declared  to  be  the  purchaser; 
that,  the  sale  being  conducted  in  the  author- 
ized mode,  the  plaintiff  cannot  take  objec- 
tion to  the  price  obtained,  nor  estimate  the 
damage  at  a  supposed  valuation  of  his  own ; 
that  the  apportioning  order  of  the  4th 
Juhe  1866  was  based  upon  a  mistaken 
view  of  plaintiff's  position ;  that  the  payment 


of  even  Rupees  25,430  to  him  was  unjaal; 
and  that  the  defendant  reserves  to  bimadf 
the  right  to  sue  the  plaintiff  for  the  recovery 
of  the  same. 

The  Principal  Sudder  Ameen,  Mr.  W. 
DaCosta,  laid  down  the  .following  issues  for 
trial. 

1st, — Is  the  suit  barred  by  limitation,  not 
having  been  instituted  within  one  year  from 
date  of  sale  ?  . 

2nd, — Can  the  plaintiffs  maintain  an  action. 
for  damages,  they  not  having  been  the  own- 
ers of  the  notes,  supposing  that  the  notes 
were  irregularly  sold  as  stated  by  the  plaint- 
iffs; and  was  there  any  irregularly  in  the 
sale  or  not } 

-3rd. — Did  the  plaintiffs  acquire  any  right 
to  the  notes  by  their  attachment  made  by 
their  ancestor  pending  his  suit  against  the 
debtor  and  Fitumburree  Dayee,  and  waa 
that  a  preferable  right  to  that  acquired  bj 
Lekraj  Roy  by  the  attachment  made  by  him 
in  execution  of  his  decrees,  and  did  it  debar 
the  defendant  from  causing  the  sale  of  the 
notes  in  realization  of  his  judgment-debts? 

^ih. — Did  the  fact  that  plaintiffs'  ancestor 
and  the  plaintiffs  went  through  the  trouble 
and  expense  of  a  litigation  to  prove  that 
the  share  in  the  notes  sold  belonged  to  the 
judgment-debtor  invest'  the  plaintiffs  with 
a  preferable  right  to  cause  their  sale  } 

Sth. — Whether  the  attachment  of  the 
notes  by  Lekraj  Roy  in  execution  of  his 
decree  was  subsisting  when  the  notes  wcere 
sold;  if  it  was  not,  was  the  attachment 
made  by  the  plaintiff's  ancestor  subsisting  ?> 
If  this  attachment  too  was  not  subsisting, 
can  the  plaintiffs  object  to  the  sale  held  in 
the  case  of  Lekraj  Roy  ? 

6th. — ^Are  damages  recoverable,  and  are 
the  plaintiffs  •  right  in  assuming  Rupees 
75,000  as  the  sum  that  would  have  been  ob« 
tained  as  proceeds  by  sale  of  the  notes,  hot 
for  the  irregularities  stated  by  them.  If  not 
right,  what  is  the  sum  accruing  as  damages, 
and  should  both  the  plaintiffs,  or  Luchmee- 
put  alone,  recover  them  ? 

These  issues  have  been  copied  verbaiim^ 
from  the  Principal  Sudder  Ameen's  de^ 
cision. 

The  Principal  Sudder  Ameen  gives  a  d^w 
tailed  history  of  these  notes.  We  mm^ 
briefly  state  that  it  appears  that  the  jod>g«. 
ment-'debtor,  •  Raiah  Rajendur  Narain, 
his  brother,  Mohendur  Narain  Roy, 
wards  of  the  Courts,  and*  that  ihie  \ 
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were  the  vested  profits  of  their  estates  in 
the  fasuids  of  the  Collector. 

The  money  increased  at  compound  inter- 
est, and  amounted  at  last  to  the  sum  of 
1,14,500  rupees,  of  which  Rajendur  Narain 
was  entitled  to  a  moiety,  or  Rupees  57,350. 

Mohendur  Narain's  moiety  has  been  pur- 
diased  by  one  of  the  plaintiffs,  m.,  Dhun- 
pQt  Singh.  The  moiety  of  Rajendur  Narain 
remained  in  the  Collector's  hands  on  his, 
Rajendur  Narain's,  reaching  majority,  as  he 
appears  to  have  become  considerably  in- 
volved. 

The  Principal  Sudder  Ameen,  on  the  issue 
in  bar,  observes  that,  as  the  claim  is  for  dam- 
ages arising  by  the  sale  of  personal  property, 
for  which  no  express  provision  is  made  in 
the  limitation-law,  and  is  not  for  damages  to 
personal  property,  the  limitation  under  Clause 
3,  Section  i ,  is  not  applicable,  and  that  of 
six  years  under  Clause  14,  Section  i,  governs 
the  case. 

The  defendants  do  not  appeal  against  this 
finding. 

On  the  second  issue,  the  Principal  Sudder 
Ameen  observes  that,  by  Section  352  of  Act 
VIII.  of  1859,  the  right  to  sue  for  damages 
Vy  reason  of  any  irregularities  in  the  sale 
which,  it  is  expressly  declared,  shall  not 
viiiitte  the  sale  of  moveable  property,  is 
given  generally  to  any  person  who  may  sus- 
tain injury  by  such  irregularity.  If,  then, 
the  plaintiffs  have,  by  the  attachment  taken 
out  by  their  father  under  Regulation  II.  of 
1S06,  suffered  injury,  though  they  may  not 
have  been  ^he  owners  of  the  notes,  they  have 
a  right  to  sue  for  damages  by  proving  irre- 
gularities. 

The  Principal  Sudder  Ameen  proceeds  to 
remark  that  he  is  willing  to  admit  tbat  it 
was  necessary  that  the  defendant  should 
have  re-attached  the  notes,  for,  with  the 
orders  striking  off  his  case  in  execution 
from  the  file,  th6  previous  attachment 
necessarily  fell  in  and  ceased  to  subsist; 
that  it  was  not  necessary  to  bring  the 
notes  into  Court  as  the  Collector  was  the 
Court's  custodian  of  them;  that  the  notes 
bad  been  attached  under  the  principle  recog- 
nized in  Section  337  of  Ad  VIII.  of  1859 
while  in  the  custody  .of  the  Collector  as 
tmstee ;  and  that,  therefore,  it  was  sufficient  to 
dired  the  Collector  to  hold  them  subject  to 
the  further  orders  of  the  Court. 

With  reference  to  the  omissions  to  specify 
the  numbers  jind  values  of  each  note, 
whether  in  Sicca  or  Company's  rupees;  and- 


the  amount  of  interest  and  dates  on  which 
it  fell  due — omissions  which,  i^  is  alleged, 
led  to  a  sale  at  a  deprecisCfflf  value — the 
Principal  Sudder  Ameen  observes,  first,  that 
these  omissions  were  favorable  to  the  plaint* 
iffs,  and  he  asks,  ''Why  did  they  not  pur^ 
chase  ?"  That,  at  the  time  of  sale,  it  wa^ 
well  known  that  the  judgment-debtor's  share, 
2*.  ^.,  one-half  of  70  Government  promissory 
notes,  was  to  be  sold,  and  that  the  amount 
which  that  share  represented  was  Rupees 
57,350  ;  that,  notwithstanding  the  plaintiffs 
possessed  this  information,  they  permitted 
the  defendant  to  purchase  the  notes  for 
Rupees  36,000,  and  this,  too,  although  it  i^ 
admitted  that  Luchmeeput's  gomasbtah  an4 
Dhunput*s  treasurer  were  present  at  the  sale^ 
and  bid  against  the  defendant  obviously,  says 
the  Principal  Sudder  Ameen,  on  behalf  of 
their  employers. 

The  Principal  Sudder  Ameen  proceeds  to 
observe  that  no  rule  of  law  has  been  broken* 
by  the  omission  in  the  sale-notification  of 
ihp  points  under  exception,  for  Section  349 
of  A6t  VIII.  of  1859  prescribes  that,  in  all 
cases  of  intended  sale  by  public  auction  of 
moveable  property  in  execution  of  a  decree, 
"  a  proclamation  of  the  intended  sale  speci- 
"fying  the  time  and  place  of  sale,  the  pro- 
''perty  to  be  sold,  the  amount  for  the  rcr 
"covery  of  which  the  sale  is  ordered,  to- 
'*  gether  with  any  other  particulars  that  the 
"  Court  may  think  necessary,  shall  be  made 
''  in  the  current  language  of  the  district." 

The  Principal  Sudder  Ameen  on  this 
head  of  the  case  observes  that  these  provi- 
sions are  entirely  permissive,  and  that  it  is 
within  the  discretion  of  the  Court  to  parti- 
cularize any  other  detail  than  the  particulars 
expressly  provided  for  by  the  words  of  the 
law,  together  with  other  particulars  that 
the  Court  may  think  necessary  ;  that  the 
Court  did  not  deem  the  notification  of  these 
particulars  necessary,  and  that,  therefore, 
iheie  had  been  no  irregularity  in  the  sale. 

A  decision  of  this  Court,  Weekly  Re- 
porter, Volume  II.,  page  60,  is  quoted  in 
support  of  this  argument. 

•  The  Principal  Sudder  Ameen  then  pro<» 
ceeds  to  consider  the  3rd,  5th,  and  6th  issues. 
He  observes  that  the  attachment  of  Pertap 
Sing,  the  father  of  the  plaintiffs,  under  the 
provisions  of  Regulation  II.  of  1806  was  good 
only  to  the  extent  of  Rupees  39,876-13- 5^  ; 
that  this  attachment  was  never  with- 
drawn, and  had,  therefore,  efficacy  up  to 
the  time  of  sale.    With  reference  to  the 
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argument  of  the  plaintiffs'  pleader,  that  on 
the  attachm^j|t  of  ^kraj^  Roy  falling  in  his 
clients  were  elltitled  to  consider  that  their 
attachment  under  Regulation  II.  of  1806 
extended  over  the  whole  of  the  notes  in  the 
Collector's  custody,  the  Principal  Sudder 
Ameen  remarks  that  it  was  necessary,  when 
Lekraj  Roy's  attachment  fell  in,  for  the 
plaintiffs  to  have  applied  to  attach  the  notes 
covered  by  Lekraj  Roy's  attachment  in  addi- 
tion to  those  already  under  attachment  by 
the  plaintiffs.  For  these  reasons,  the  Princi- 
pal Sudder  Ameen  was  of  opinion  that  the 
plaintiffs  had  preferential  right  as  against  a 
subsequent  attaching  creditor,  but  that  this 
right  extended  only  in  proportion  to  the 
amount  attached,  m..  Rupees  39,876-13-5!. 

On  the  fourth  issue,  the  Principal  Sudder 
Ameen  was  of  opinion  that  the  plaintiffs' 
having  taken  trouble  and  expense  in  litiga- 
tion with  the  view  of  proving  that  the  notes 
belonged  to  the  judgment-debtor  would  not 
give  them  any  preferential  right,  as,  after 
winning  the  case,  the  plaintiffs  took  no  steps 
in  execution  to  cause  sale. 

The  Principal  Sudder  Ameen  concludes 
his  judgment,  which  is  a  very  lengthy  one, 
but  the  main  points  and  arguments  of  which 
we  have  given,  by  stating  that  no  damage 
of  .any  kind  has  arisen  to  the  plaintiffs  ex- 
cept in  their  own  flighty  imagination.  The 
suit  was,  theiefore,  dismissed  with  costs  and 
interest. 

In  appeal,  the  plaintiffs  have  been  heard 
through  Mr.  Doyne  and  Mr.  Allan.  The 
defendants,  who  prefer  a  cross-appeal,  have 
been  heard  through  the  Advocate-General. 

The  cross-appeal  is  to  this  effect :  "  That 
"  the  plaintiffs  can  bring  no  suit  for  damages 
"  against  the  defendant  as  purchaser  in 
''  execution,  or  an  execution-creditor,  sup- 
*'  posing  that  the  sale  was  irregular  as 
'*  stated  in  the  plaint." 

The  points  for  consideration  in  this 
appeal  are — 

ist. — Have  the  plaintiffs  sustained  any 
injury  by  reason  of  any  irregularities  in  the 
sale  of  the  Government  promissory  notes; 
and,  if  so,  are  they  entitled  to  recover  dam- 
ages, and  to  what  extent } 

2«</.— Whether  the  distribution  of  the 
sale-proceeds  was  a  proper  one  with  refer- 
ence to  Section  270,  Act  VIII.  of  1859  ? 

On  the  first  point,  the  property  sold  was 
moveable  property  consisting  of  70  Govern- 
ment promissory  notes.    These  notes  w^e 


sold  in  March  1865  by  the  Principal 
Sudder  Ameen  of  Purneah,  and  were  por* 
chased  by  the  defendant  Lekraj  Roy  for 
Rupees  36,500.  The  Section  of  the  Code 
of  Civil  Procedure,  which  refers  to  sales  of 
moveable  property,  is  Section  252.  That 
Section  runs  thus :  "  No  irregularity  in 
*'  the  sale  of  moveable  property  under  an 
"  execution  shall  vitiate  the  sale,  but  any 
"  person  who  miy  sustain  an  injury  by  reason 
"  of  such  irregularity  may  recover  damages 
"  by  a  suit  in  Court." 

The  sale  at  the  instance  of  Lekraj  Roy 
took  place  when  no  attachment  by  that  party 
was  subsisting.  The  attachment  previously 
taken  out  by  Lekraj  Roy  had  ceased  on  his 
execution-case  being  struck  off  the  file,  and 
he  was  remitted  to  his  former  i>osition  of  a 
simple  judgment-creditor,  and  had  to  begin 
de  novo,  and  to  re-attach  the  properties  before 
a  sale  at  his  instance  could  take  place. 

The  learned  Advocate-General  has  con* 
tended, /frj/,  that  the  striking  off  of  a  case 
in  execution  does  not  necessarily  cause  the 
attachment  previously  taken  out  to  be- 
come null  and  void  ;  but  that,  on  the  case 
being  restored  to  the  file,  the  case  is  re- 
vived with  all  its  incidents,  inclading  the 
attachment,  and  without  fresh  process. 
Second^  that  a  sale  without  previous  at- 
tachment in  execution  of  a  decree  is  not 
illegal,  although  attachment  is  of  impOft« 
ance  to  the  judgment-debtor  when  the  sale* 
proceeds  come  to  be  distributed  between 
rival  judgment- creditors.  The  learned  Conn* 
sel  has  not  been  able  to  show  any  authority 
in  support  of  his  first  position.  On  the 
other  hand,  there  are  many  decisions  which 
rule  that,  on  a  case  in  execution  bein^ 
struck  off  the  file,  the  attachment  falls  in. 
We  quote  some  of  these  decisions,  in   the 

margin.    We  may  also 

J  I.,  Weekly  Reporter,     that  the  Pnncipal  Sud- 

Voiume  v.,  page  4*         der  Ameen  has  found 

i„m.v  I  If  ^S^^^'i  .r  that,  when  the  sale  took 
r-»  T:r  ^  i^l^^Qt  at  the  mstaoce  of 
the  defendant  Lekraj  Roy,  the  attachment 
which  had  been  previously  taken  OQt  by 
that  party  no  longer  subsisted,  and  against 
that  clear  finding  of  fact  the  defendant  has 
preferred  no  cross*appeaI. 

On  the  second  position  taken  up  by  Aii 
learned  Advocate-General,  we  entertain.. ao 
doubt  that  no  sale  in  execution  of  a  deotq^ 
can  take  place,  either  of  moveable  or..  tiOr 
moveable  property,  under  the  provisior^iji 
Act  VUL  of  1859  withoat  previous  ail9q{^ 
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ment,  and  that  a  sale  without  prior  attach- 
ment is  irregular. 

Chapter  4,  Act  VIII.  of  1859,  treats  of 
execution  of  decrees* 

Section  20 1  enacts  that,  if  the  decree  be 
for  money,  it  sAail  be  enforced  by  the  im- 
prisonment of  the  party  against  whom  the 
decree  is  made,  or  by  the  attachment  and 
sde  of  bis  property,  or  by  both,  if  necessary. 
Seaion  20$  points  out  what  properties  are 
liable  to  attachment  and  sale,  and,  amongst 
the  properties  mentioned,  we  find  Govern- 
ment Securities,  and  it  is  this  description 
of  property  which  is  the  subject  of  the 
present  suit.  . 

Again,  by  Section  212,  the  l{>plication  for 
the  execution  of  the  decree  must  be  in  writ- 
ing, and  the  mode  in  which  the  assistance 
of  the  Court  is  required,  whether  by  arrest 
and  imprisonment  of  the  judgment-debtor 
or  attachment  of  his  property,  must  be  stated. 
This  information  is  obviously  necessary  to 
enable  the  Court  to  adopt  the  mode  of  exe- 
CQtioQ  in  each  case  to  the  nature  of  the 
particular  relief  sought  to  be  enforced  by  the 
decree-holder. 

■  In  Section'20f ,  the  words  "  attachment  and 
sale''  must  sUrely  be  taken  together,  and  not 
dislribolively ;  and  it  is  difficult  to  under- 
stjind  how  moveable  property,  which  has  not 
been  attached,  and  consequently  cannot  be 
aud  to  be  ''  in  custodia  legis,''  can  be  sold. 
&y.al80  Section  250  of  Act  VIII.  of  1859, 
which  treats  of  the  process  of  attachment 
prior  to  sale  as  a  usual  process. 

The  sale,  therefore,  at  the  instance  of  the 
defendant  Lekraj  Roy,  without  previously 
taking  out  attachment,  was,  in  our  opinion, 
clearly  irregular,  and,  as  the  defendant  put 
the  Court  in  motion,  he  is  justly  liable  for 
an;  damages  on  account  of  any  injury  which 
ih^  plaintiffs  or  any  Other  person  may  have 
fpu^ained  by  such  irregularity,  although  such 
Irregularity  was  the  act  of  the  Court.  This 
bsinigs  us  to  the  all-important  question  in  this 
$mt^.Vt^n  whether  the  plaintififs  have  sustained 
ao^  substantial  injury  by  the  irregularity  in 
(he^  $ale  within  the  meaning  of  Section  252 
rf'Aa  VIII.  of  1859. 

What  are  the  irregularities  which  the 
pfauntiffs  set  forth,  and  by  which  they  allege 
diey  hare  sustained  injury?  They  are  as 
ijUows :  III  the  plaint,  the  irregularities 
is^'iOM  set  forth.  It  is  suted  that  they  will 
M -given  at  the  time  of  the  "  first  hearing  of 
mcf  lease."  It  is,  however,  stated  In  a  ge- 
^mi'^wzy  that  die  defendant  caused  tb?  9ale 


in  a  very  irregular  manner,  and  that  Go* 
vernment  promissory  noses,  4ki0  fair  price  of 
which  was  Rupees  75,cxx),  were  sold  for  the 
inadequate  consideration  of  Rupees  36,500, 
and  purchased  by  the  defendant. 

In  the  written  statement,  the  irregularities 
are  stated  to  be — 

is/. — ^That  it  would  have  been  proper  to 
mention,  in  the  sale  proclamation,  the  num- 
bers of  all  the  notes  and  their  respective 
values,  the  interest  due  on  each  note,  with 
the  amount  of  interest  due,  and  how  many 
of  the  notes  were  for  sicca  rupees,  and  how 
many  for  Company's  rupees. 

2nd. — ^That  it  would  have  been  proper 
under  the  law  to  sell  the  said  notes  at  the 
market-rate  through  a  broker. 

jrd. — ^That  the  notes  ought  to  have  been 
produced  in  Court. 

Under  Section  249  of  the  Code  of  Civil 
Procedure,  in  all  cases  of  intended  sale  by 
public  auction,  whether  of  moveable  or  im- 
nfoveable  property  in  execution  of  a  decree, 
any  particulars  which  the  Court  may  think 
necessary  ought  to  be  specified  in  the  sale- 
proclamation.  In  this  case,  no  particulars 
were  given,  and  we  think  that  the  Court 
would  have  exercised  a  wise  discretion,  if 
aU  particulars,  such  as  the  numbers,  the  va- 
lue, the  year  of  the  loan,  the  amount  of  in- 
terest due,  and  the  rate  of  interest.  See,  had 
been  given ;  but  we  cannot  say  that  the  omis- 
sion of  these  particulars,  which  it  is  in  the 
discretion  of  the  Court  to  give  or  to  with- 
hold, caused  such  an  injury  to  the  plaintiffs 
as  will  enable  them  to  sustain  an  action  un- 
der Section  252  of  Act  VIII.  of  1859.  A 
decision. reported  at  page  60,  Weekly  Re- 
porter, Volume  II.,  Civil  Rulings,  supports 
this  view.  In  this  particular  case,  the  plaint- 
iffs cannot  possibly  say  that  they  have  been 
substantially  injured  by  the  omission  of  the 
above  particulars,  for  they  were  the  pur* 
chasers  of  the  other  moiety  of  the  Govern- 
ment promissory  notes  which  were  the  pro* 
perty  of  the  other  ward  of  the  Court,  the 
brother  of  the  judgment-debtor.  They  were, 
therefore,  in  possession  of  all  the  informa- 
tion which  they  could  reasonably  require, 
and  knew  perfectly  well  what  was  to  be  sold 
and  the  probable  market-value  of  the  pro- 
perty. 

It  would  have,  perhaps,  been  better  if  the 
Principal  Sudder  Ameen,  instead  of  direct* 
ing  the  sale  of  the  property  which  consisted 
of  negotiable  securitieSi  had  authorized 
dieir  sale  through  a  broker  at  the  market* 
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rate  of  the  day.  It  was  in  his  competence 
to  do  so,  SedlfM  2^8,  Act  VIII.  of  1859 ;  but 
soch  a  proceeding  was  not  obligatory  on 
him.  It  may  be  questionable  whether  pUN 
chasers  at  a  distance  from  the  Zillah  Court 
would  have  been  willing  to  buy  the  undivided 
moiety  of  the  judgment-debtor  in  Govern- 
ment promissory  notes.  It  seems  to  us 
probable  that  a  broker  would  meet  with  some 
difficulty  in  disposing  of  such  securities.  Be 
this,  however,  as  it  may,  we  cannot  say 
that  the  Lower  Court  could  not  exercise  its 
discretion,  and  consequently  the  plaintiffs 
have  sustained  no  substantial  injury  under 
this  head. 

•  *       »  * 

As  to  the  production  of  the  notes  in  Court, 
Section  238  enacts  that,  "  where  the  property 
'*  shall  consist  of  a  negotiable  instrument, 
"the  attachment  shall  be  made  by  actual 
"  seizure,  and  the  instrument  shall  be  brought 
f*  into  Court  by  the  Nazir,  or  other  officer;" 
ihat  is  to  say,  if  the  property  so  to  be  seiz- 
ed and  brought  into  Court  is  in  the  posses- 
sion or  power  of  the  judgment-debtor — {see 
'Section  233  of  the  Code).  The  notes  were 
In  the  custody  of  the  Collector.  Intending 
purchasers  were  not  prevented  from  inspect- 
ing these  notes,  and  obtaining  any  informa- 
tion as  to  their  value  which  they  might 
require.  It  was  not  in  our  opinion  essen- 
tial that  they  should  be  brought  into  the 
Court  of  the  officer  conducting  the  sale ;  they 
were  to  all  intents  and  purposes  in  "  cus- 
todia  legis." 

For  these  reasons  we  are  of  opinion  that 
the  plaintiffs  cannot  recover  any  damages 
from  the  defendant  under  the  provisions  of 
Section  252  of  Act  VIII.  of  1859.  No  fraud 
js  imputed  to  the  defendant.  The  sale  was 
a  public  one  brought  about  by  the  act  of 
the  Court,  though  irregularly.  There  were 
other  bidders,  and  there  is  nothing  on  the 
record  or  in  the  proceedings  to  lead  to  a 
xu>nclasion  that  purchasers  were  kept  back,  or 
Ihat  they  would  have  bid  more  had  the 
particulars,  thp  absence  of  which  the  plaint- 
lft^  consider  to  be  sufficient  to  have  caused 
them  an  ipjury,  been  supplied. 

We  now  proceed  to  consider  the  second 
question,  viz,^  whether  the  distribution  of 
the  sale-proceeds  was  a  proper  one,  with 
reference  to  Section  270  of  Act  VIII.  of 
1859.  That  Section  runs  thus :  '*  When- 
^'evcr  property  is  sold  in  execution  of  a 
"decree,  the  person  on  whose  application 
>'  8Qch  propiHf  was  attached  shall  be  enti- 
**  tied  to  br  trst  paid  out  of  the  proceeds 
"Uiereofi    notwitbotaiidtng .   a    subsequent 


"attachment  of  the  same  property  by 
"another  party  in  execution  of  a  prior{ 
"decree." 

It  is  tlear  that)  ilnder  this  Section,  the 
judgment-creditbr  whose  attachment  sub- 
sists at  the  time  of  sale  is  entitled,  accord- 
ing to  priority  of  date  of  attachment,  to  be 
satisfied  first.  In  this  case,  the  plaindfiTs 
.decree  against  Rajah  Rajendur  Narain  Roy, 
the  judgment-debtor,  was  for  a  very  large 
sum,  upwards  of  two  lacs  of  rupees.  The 
decree  of  the  defendant  against  the  same 
judgment-debtor  was  for  the  comparativelr 
small  sum  of  Rupees  17,352  omitting  frac« 
tions.  The,  sale-proceeds  were  Rupees 
36,500.  Thto  sum  the  Principal  Sadder 
Ameen  divides  thus:  to  the  plaintiffs,  he 
gives  Rupees  25,430;  to  the  defendant. 
Rupees  11,070. 

By  this  distribution  of  the  sale-proceeds, 
the  plaintiffs,  whose  attachment  subsisted 
at  the  time  of  sale,  get,  comparatively 
speaking,  nothing;  the  defendant,  who  had 
no  attachment  subsisting,  gets  11,070  <rf  the 
sale-proceeds  in  liquidation  of  a  decree  ior 
only  Rupees  17,352;  he  also  gets  the  whole 
of  the  Government  promissory  notes.  Now, 
these  notes  on  a  rough  calculation  are 
worth  at  least  75,000  rupees.  The  valae  of 
the  notes  was  57,250;  deducting  aay  10  per 
cent,  discount,  at  which  rate  4  per  cent  paper 
was  selling  at  that  time,  the  value  was 
51,525.  The  interest  at  4  per  cent,  was  ac- 
cumulating from  1858,  the  year  in  which  they 
were  attached  by  the  plaintiffs,  under  Regu- 
lation II.  of  1806,  in  the  Collector's  hands. 
This  interest  would  not  be  less  than  23,000 
odd,  so  that  the  defendant  purchases  notes 
worth  75,000  rupees ;  he  gets  his  decree  of 
Rupees  17,352  paid  in  full.  This  leaves 
57,648  rupees,  of  which  he  has  to  pay,  ac- 
cording 10  the  distribution-order,  Rupees 
25^430  to  the  plaintiffs,  leaving  a  clear  profit 
to  him  of  Rupees  32,218.  This  estimate,  we 
desire  to  state,  is  a  rough  one,  and  may  not  be 
very  accurate.  We  use  it  merely  in  illus- 
tration of  the  respective  positions  of  the  two 
judgment-creditors.  The  plaintiffs,  who  have 
been  the  diligent  suitors,  and  have  preserved 
the  property  intact  from  alienation  by  the 
judgment-debtor  by  keeping  on  the  attach- 
ment, which  alone  prevented  alieaatioo,  are 
the  sufferers;  whereas  the  defendam»  who 
has  done  little  or  nothing,  and  that  liule 
in  an  irregular  form,  reaps  all  the  benefit  bf 
the  sale. 

The.  plaintiffs'  attachmenu  ms  taken  <mt 
under  the  provisions  of'  Regulation  II.  of 
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1S06,  and  under  the  following  circum- 
stances:  The  judgment-debtor,  Rajah 
Kajendnr  Narain  Roy,  doubtless  with  a 
view  of  defeating  the  claims  of  his  judg- 
ment-creditors,  amongst  whom  were  the 
plaintififs,  set  up  a  conveyance  to  his 
daoghter  of  the  notes,  the  subject  of  this 
•suit  The  plaintiffs  brought  a  suit  to  set 
aside  this  alleged  conveyance,  and,  to  secure 
die  execution  of  the  ultimate  judgment  in 
tfie  cause,  attached  the  notes  in  the  Collect- 
or's hands.  This  attachment  was  made 
under  Clause  i,  Section  5,  Regulation  II. 
of  J 806,  and  was  subsisting  up  to  date  of 
sale.  This  fact  is  found  by  the  Principal 
Sadder  Ameen,  and  against  th^  finding  the 
defendants  have  not  preferred  a  cross-appeal. 
It  is  true  that  the  suit  .of  plaintiffs  was 
dismissed  in  the  Court  of  first  instance  ;  but 
in  appeal  to  the  High^Court  it  was  decreed, 
aad  the  attachment  was  continued  during 
the  trial  of  the  appeal  under  Section  7, 
Regulation  IL  of  1806.  The  Collector 
appears  to  have  thought  it  necessary  to 
auach  the  notes,  not  as  a  whole  in  satisfac- 
tion of  the  claim  of  each  attaching  creditor, 
but  in  integral  portions  as  fsr  as  they  went 
frc  ra/d  with  the  decrees  obtained  by  the 
attaching  creditors.  The  defendant's  attach- 
mtnl,  which  subsequently  became  void  by  the 
execution-case  being  struck  off  the  file,  was 
first  in  date,  and  the  Collector  reserved 
Rupees  17,352-1 1-^^  to  meet  hisdecree.When 
the  phtinti&  attached,  the  Collector  reserved 
for  them  the  balance.  Rupees  39,876-13-5!. 
The  Principal  Sudder  Ameen  has  divided 
the  aale-proceeds  according  to  the  pro- 
portion which  they  bear  to  the  above 
sams.  It  appears  to  us  that  the  Collector 
was  wrong  in  apportioning  the  notes  amongst 
the  attaching  creditors,  and  that,  when  the 
attachment  of  the  defendant,  which  was  pre- 
ferential to  that  of  the  plaintiffs,  simply  be- 
cause it  was  prior  in  date,  fell  in,  the  plaintiffs' 
attachment  under  Regulation  II.  of  1S06 
extended  over  the  whole  of  the  notes. 
Taking  this  view  of  the  case,  and  as  there 
was  admittedly'no  attachment  by  the  defend- 
ant sufaaisting  at  the  time  of  the  sale,  the 
plaaiitifff8  are  clearly  entided,  under  Section 
270,  to  the  whole  of  the  sale-proceeds,  of 
vhich  they  have  received  only  Rupees  25,430. 
The  defendant  must,  therefore,  refund  the 
balance,  zua..  Rupees  11,070. 

The  decision  of  the  Principal  Sudder 
Ameen  is  reversed,  and  the  plaintiff's  suit 
4ecrerd  to  the  extent  of  Rupees  Ui07o,.with 
interest  on  that'  sum  from  date  of  sale  at  6 

Voi.  VIII, 


per  cent,  per  annum.  Costs  of  the  Court  be- 
low and  of  this  appeal  to  belaid  by  the  de- 
fendant, respondent,  in  proportion  to  the 
amount  decreed,  with  interest.  Excess  costs 
to  be  paid  by  the  appellants,  plaintiffs,  to  the 
defendant,  respondent,  with  interest. 


The  1 2  th  September  1867. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and  C.  1>. 
Hobhottse,  Judges, 


Certificate  nnder  Act  XXVII.  of  z86o^Pr  esomp- 
tion  of  hnsband'a  death. 


Case  No.  378  of  1867. 
• 
Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Easl  Burdivan,   dated 
the  2ist  June  i86j, 

Shurno  Moyee  Dossee,  Appellant. 

Bahoos  Mohendro  Lall  Seal  and  Nil  Monee 
Sein  for  Appellant. 

A  Hindoo  female  is  not  entitled  to  apply  for  a  certi- 
ficate under  Act  XXVII.  of  1S60,  on  the  presvmptioiK 
that  her  husband  is  dead,  when  he  has  only  been  absent 
9  years.  *       '  • 

Jackson,  y. — It  appears  to  me  that  the 
decision  of  the  Judge  is  right. 

It  is  not  proved  that  tiie  husband  of  the 
applicant  was  dead.  It  was  proved  that  he 
had  been  absent  from  his  home  for  nine  years. 
It  is  not  contended  that  any  presumption 
arises  from  this  circumstance  as  among 
Hindoos,  that  he  is  dead.  It  is  admitted,  in 
fact,  that  his  relatives  have  not  yet  performed 
his  sradh. 

In  these  circumstances,  under  the  provi- 
sions of  Act  XXVII.  of  i860,  the  applicant 
is  not  entitled  t^  ajik  for  a  certificate. 


Hobhouse,  J, — I  concur. 
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The  14th  September  1867. 
Prtseni : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judgis, 

Interrention  under  Section  346,Code  of  Civil  Pro- 
cedure—Fabricated   hibba— Non-appearance 

of  a  witness. 

Case  No.  970  of  1867. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  Sylhet,  dated 
the  4th  February  1867,  affirming  a  decision 
passed  by  the  Moonsiff  of  Nubeegunge, 
dated  the  24th  July  1866. 

Syad  Abdool  Haq  and  another  (Plaintiffs), 

Appellants, 

versus 

Syud  Ambur  Aii  and  otliers  (Defendants), 

Respondents, 

Baboo  Poorno  Chunder  Shotne 

for  Appellants.  ^ 

No  one  for  Respondents. 

In  a  case  wherein  lands  were  sold  in  execution  not- 
withstanding intervention,  under  Section  246,  Code  of 
Civil  Procedure,  by  a  plaintiff  who  claimed  under  a  hibba 
which  was  held  by  tne  Lower  Courts  to  be  false,  the 
High  Court  refused  to  interfere  merely  because  the  auc- 
tion-purchaser had  not  appeared  to  give  evidence. 

Glover,  J, — This  was  a  suit  for  a  declara- 
tion of  title  in  certain  lands  under  a  hibba- 
namah,  dated  20th  Jyet  1264.  The  lands 
had  been  sold  in  execution  of  a  decree 
notwithstanding  the  intervention  of  the 
plaintiff  under  Section  246  of  the  Civil 
Procedure  Code. 

Both  Lower  Courts  held  that  the  hibba 
under  which  the  plaintiff  claimed  was  false. 

It  is  urged  in  special  appeal  that,  as  the 
auction-purchaser  who  had  been  made  a 
defendant  and  summoned  under  Section  162 
of  the  Civil  Procedure  Code  to  give  evidence 
did  not  appear,  the  plaintiff's  case  should 
have  been  decreed  against  him  ex  parte. 

We  do  not  think  that  we  should  be 
justified  in  interfering  in  this  matter.  We 
are  not  shown  that  the  special  appellant 
took  the  necessary  steps  to  enforce  the 
aoction-purchaser's  appearance;  and,  in  the 
face  of  the  very  strong  reasons  given  by  the 
Principal  Sudder  Ameen  for  holding  the 
hibba  to  be  collusive,  it  would  be  in  the 
highest  degree  improper  to  decree  that  the 
htbba  was  genuine,  merely  because  a  witness 
did  not  choose  to  appear,  which  would  be 
the  effect  of  granting  the  special  appellant's 
petition. 


No  doubt,  the  auction-purchaser  was  to 
some  extent  interested  in  the  suit;  bat 
Section  246  appears  to  us  to  contemplate  a 
suit  against  the  decree-holder  who  has 
brought  the  property  to  sale,  and  not 
against  the  purchaser  at  that  sale  who  has 
a  much  smaller  interest.  But,  however  this 
may  be,  and  in  the  absence  of  any  proof  on 
the  part  of  "the  special  appellant  that  be 
fulfilled  the  requirements  of  the  Regulation, 
and  looking,  moreover,  at  the  very  strong 
finding  of  fact  against  the  validity  of  the 
hibbanamah  by  the  Lower  AppeUate  Court, 
we  think  that  this  appeal  should  be  rejected. 
No  one  has  appeared  for  the  special  re- 
spondent ;  therefore,  no  order  is  made  r^[ard- 
ing  costs. 

The  14th  September  1867. 

Present : 

The  Hon'ble  J.  B.  Phear  and  Dwarkanath 

Mitter,  Judges. 

Evidence^ Judgment  in  a  former  Svit-*WaM 

land. 

Case  No.  665  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Chitta- 
gong,  dated  the  i8th  January  i86j, 
reversing  a  decision  passed  by  the  Moon- 
siff  of  that  District,  dated  the  igth  April 
1866. 
Mahomed  Ali  (Defendant),  Appellant, 

■  versus 

Shurum  Ali  (Plaintiff),  Respondent. 

Baboos  Bhuggobutty  Churn  Ghose  and  Nil 
Madhub  Sein  for  Appellant. 

Baboo  Dwarkanath  Sein  for  Respondent 

A  judement  in  a  former  suit  against  pfajotiff  ^ 
which  defendant  was  no  party  is  not  evidexice  between 
the  parties  to  a  present  suit.  *  ..^_i*   u^ 

The  fact  of  land  lying  waste  does  not  of  itselt  show 
that  no  one  is  in  possession. 

Phear,  7.— The  plaintiff  obtained  a  settle- 
ment of  certain  lands  from  the  Government 
iiaradar  in  1214  Mughy.  He  alleg^  m 
his  suit  that  at  first  he  had  some  sort  of  en- 
joyment of  them  through  a  tenant,  one  Bajoo, 
but  they  fell  out  of  cultivation,  or  amid  not 
be  cultivated,  and  his  ostensible  possession 
of  them  ceased.  He  then  slates  that  the 
defendant  took  possession  of  them  in  12JI, 
and  he  brings  this  suit  to  recover  them. 

The  defendant  raises  the  plea  of  limiUttoo, 
and  the  Court  of  first  instance,  in  an  ewecd* 
ingly  good  judgment,  finds^at  the  pM  u 
made  out  by  the  facts  of  the  case. 
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The  Lower  Appellate  Court  reverses  this 
inding  partly  basing  its  conclusion  on  a 
judgment  passed  in  some  suit  brought  against 
the  present  plaintiff  in  1865,  to  which  the 
present  defendant  was  in  no  way  a  party  but 
mainly  supporting  it  by  the  argument  that 
the  land  was  lying  waste  up  to  1221,  and, 
therefore,  could  not  be  in  the  possession  of 
any  one.  We  need  hardly  remark  that  the 
judgment  referred  to  was  not  evidence 
between  4he  parties  to  the  present  suit. 
And,  even  if  it  had  been  admissible  here, 
its  terms  were  not  such  as  to  justify  the 
loference'which  the  Lower  Appellate  Court 
drew  from  it.  As  to  the  fact  diat  the  land 
was  lying  waste,  we  would  observe  that  it 
does  not  of  itself  show  that  no  one  was  in 
possession.  It  only  leads  us  to  look  for 
other  acts  indicative  of  possession  than  those 
which  are  usually  done  by  cultivating  occu- 
pants. What  there  might  be  in  any  given 
case,  we  need  not  stop  to  suggest,  for  it  is 
clear  to  us  here  on  the  finding  of  the  Lower 
Appellate  Court  that  there  has  been  possession 
of  the  land  in  question  by  some  one  ever 
since  1216  at  least,  and  the  judgment  of 
the  Court  of  first  instance,  so  far  as  it  is  not 
disturbed  by  the  findings  of  the  Lower  Appel- 
late Court,  shows  that  the  person  in  posses- 
sion was  the  defendant.  Accordingly,  we 
think  that  the  decision  of  the  Lower  Appellate 
Court  is  wrong  in  law,  and  ought  to  be  re- 
versed. 

We,  therefore,  reverse  that  decision,  and 
affirm  that  of  the  first  Court  with  costs 
against  the  special  respondent. 


The  19th  September  1867. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Judges. 

Reteal  to  regiater  a  deed— Remedy  under  Sec- 
tin  25,  Act  XVI.y  1864— Limitation— Section 
84,  Act  XX.  of  x866— Soit  to  enforce  a  con- 
tract from  which  Tendor  hat  resiled. 

Cise  No.  1338  of  1867. 

Spedai  Appeal  from   a  decision  passed  by 
th  Judge  o/^Patnn,  dated  the  2gth  March 


iS6jj  affirming  a  decision  passed  by  the 
Principal  Sudder  Ameen  Ifffhat  District, 
dated  the  $th  January  186^. 

Bheemul  Mahtoon  (Plaintiff),  Appellant, 

versus 

Mussamut  Olimussa  alicu  Begum  Jan  and 
others  (Defendants),  Respondents. 

Mr.  C.  Gregory  and  Baboo  Omesh  Chunder 
Banerjee  for  Appellant. 

Mr.  R,  E.  Twidale  for  Respondents. 

A  sells  certain  |>roperty  to  B,  and  receives  part  of  the 
purchase-money  in  advance,  the  rest  to  be  paid  after 
registration  of  tne  deed  of  sale.  When  the  deed  is  exe- 
cuted and  taken  to  the  Registry  Office,  A  objects  to  the 
registration  on  the  grouna  that  the  full  price  has  not 
httn  paid,  and  the  Deputy  Registrar  returns  the  deed 
to  him,  and  he  sells  the  property  to  other  parties. 

Hbld  that,  as  the  application  for  registration  was 
marie  on  the  27th  March  1866  before  the  new  Registrar 
tion  Ijiw  (XX.  of  1866)  came  into  operation,  it  was  law- 
ful for  any  person  interested  to  institute  a  regular  suit 
to  establish  his  right  to  registration,  under  Section  15, 
Act  XVI.  of  1864,  notwithstanding  the  provisions  of  Sec« 
tion  84,  Act  XX.  of  1866. 

Held,  however,  that  the  case  did  not  come  under  the 
provisions  of  Section  15,  Act  XVI.,  1864,  or  of  Section 84, 
Act  XX.,  1866.  It  was  a  suit  to  enforce  a  contract  from 
which  the  vendor  had  resiled,  and,  notwtthstandins-  the 
subsequent  sale  to  a  third  party  and  registration  of  such 
subsequent  deed,  there  was  nothing  in  the  Registration 
Law  to  prevent  plaintiff  from  enforcing  his  contract. 

Lochy  J. — The  plaintiff's  allegation  is  that 
the  principal  defendant  agreed  to  sell  certain 
property  to  him;  that  he  paid  half  the 
purchase-money  in  advance,  the  balance  to 
be  paid  when  the  deed  of  sale  was  regis- 
tered and  made  over,  to  him;  that  the  deed 
of  sale  was  executed  and  taken  by  the 
defendant  s  mookhtear  to  the  Registry  Office ; 
that  the  defendant  objected  to  the  registra- 
tion on  the  ground  that  the  full  price  had 
not  been  paid,  on  which  the  Registrar 
returned  the  deed  to  the  defendant ;  that  the 
defendant  then  sold  the  same  property  to 
the  other  defendants,  and  the  purpose  of 
the  present  suit  is  to  set  aside  the  subse- 
quent sale,  and  to  enforce  the  contract  entered 
into  by  the  principal  defendant  with  the 
plaintiff,  and  to  have  his  purchase  registered 
under  a  decree  of  Court. 

Both  the  Lower  Courts  have  rejected 
the  claim,  and  dismissed  the  suit,  the  Judge 
of  the  Lower  Appellate  Court  holding  that 
the  only  course  for  plaintiff  to  adopt  was, 
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to  come  in  under  Section  84  of  Act  XX.  of 
1866,  and  tl^|^h«/ing  failed  to  follow  the 
course  prescribed  by  law,  the  plaintiff  cannot 
be  allowed  to  sue  for  the  specific 
performance  of  the  contract  owing  to  ihk 
defective  nature  of  the  plaint. 

The  contract  of  sale  entered  into  between 
plaintiff  and  the  principal  defendant  is 
said  to  bear  date  12th  Chyet  1273  F.  S. 
(13th  March  1866),  and  the  application 
for  the  registration  of  the  deed  was  made 
on  the  'Zjih  March  1866,  when  it  was 
returned  to  the  vendor  by  the  Deputy  Regis- 
trar. The  new  Registration  Law,  XX. 
of  1866,  did  not  come  into  operation  till 
May  1866,  so  that  the  provisions  of  the  for- 
mer law,  Act  XVI.  of  1864,  are  applicable  to 
this  case,  unless  there  be  something  in  the 
latter  law  which  limits  or  takes  away  any 
relief  or  remedy  against  the  acts  of  the 
Deputy  Registrar  granted  by  the  former  law. 
Now,  by  Section  15,  Act  XVI.,  1864,  it  was 
provided  that,  if  a  Deputy  Registrar  refuse 
to  register  any  instrument  falling  within 
the  provision  of  Section  13  of  that  Act,*it 
should  be  lawful  for  any  person  interested 
to  institute  A  regular  suit  in  order  to  estabjish 
his  right  to  have  such  instrument  registered, 
The  plaint  was  to  be  on  a  stamp  of  8  annas, 
and  the  Deputy  Registrar  was  bound  to 
Comply  with  any  order  made  by  the  Court 
directing  the  registration  of  this  instrument. 
By  Section  62,  the  District  Registrar  was 
empowered  to  revise  or  alter  any  order  of 
a  Deputy  Registrar  refusing  to  admit  a 
document  to  registration,  if  any  appeal 
against  such  order  were  presented  within 
thirty  days  from  the  date  of  the  order,  but 
rtot  otherwise.  So  that,  under  Act  XVI.,  two 
remedies  were  open  to  a  party  dissatisfied 
with  the  orders  of  the  Deputy  Registrar;, 
-^-one  by  appeal  to  the  District  Registrar 
within  thirty  days  from  the  date  of  the  order 
appealed  against,  the  other  by  a  suit  in  the 
Civil  Court,  which,  in  the  absence  of  words 
limiting  the  time  for  its  institution,  might 
•be  brought  within  the  period  allowed  by 
the  Law  of  Limitation.  In  this  case,  the 
plaintiff  did  not  appeal  to  the  District 
Registrar,  but  he  instituted  the  present  suit 
on  10th  September  1866,  or  about  six 
months  after  the  order  of  the  Deputy  Regis- 
trar was  passed.  Section  83,  Act  XX.  of 
1866,  provides  for  an  appeal  from  an  order 
passed  by  a  Sub-Registrar  to  the  Registrar 
within  thirty  days  from  the  date  of  this  order, 
and  Section  84  provides  that,  if  a  Registrar 
refuse  to  register  any  document  referred  to 
in    Section   29,  or   if  a  refqsal  to  register 


shall  have  been  made  under  Section  15  of 
Act  XVI.  of  1856,  or  if  he  reject  an  i^>peiil 
made  under  Section  83,  it  shall  be  lawful 
for  any  person  claiming  thereunder,  within 
thirty  days  after  the  making  of  such  order 
of  refusal,  to  apply  by  petition  to  the  District 
Court  in  order  to  establish  his  right  to  hkve 
such  document  registered.  Now,  it  is  clear 
that,  when  Act  XX.  of  18&6  came  into  oper* 
ation,  it  was  impossible  for  plaintiff  to  file 
his  suit  within  thirty  days  from  the  date  of 
the  order  passed  by  the  Deputy  R^istrar 
under  Section  15,  Act  XVL,^i864,  for  that 
period  had  already  expired,  and  the  question 
is  whether,  under  the  provisions  of  Section 
84  of  the  new  law,  plaintiff  is  deprived  of 
his  right  to  bring  a  suit,  the  time  for  bring- 
ing which  was  not  expressly  limited  in 
Section  1 5  of  the  former  law ;  and  a  further 
question  arises  whether  he  cannot  bring  a 
regular  suit  on  full  stamp  in  the  Civil  Court, 
to  establish  his  right  to  the  property  not- 
withstanding his  failure  to  file  a  suit  under 
Section  84  of  Act  XX. 

Looking  at  plaintiff's  case  as  one  arising 
from  acts  done  under  Section  15,  Act  XVI., 
1864,  which  was  the  law  in  force  when  the 
Registrar  refused  to  register  the  deed,  it 
appears  to  me  that  the  provisions  of  the  subse- 
quent  law,  Section  84,  Act  XX.,  1866,  cannot 
deprive  the  plaintiff  of  his  right  to  bring  an 
action  even  after  the  period  of  thirty  days 
has  expired.  It  must  be  remembered  that 
Section  1 5  of  the  former  Act  does  not  pre- 
scribe the  period  within  which  a  suit  to  set 
aside  the  order  of  the  Deputy  Registrar  is  to 
be  brought,  and,  in  the  absence  of  any 
directly  prohibiting  3vords,  I  think  the 
plaintiff's  present  action  would  lie.  Section 
15  of  Act  XVL,  1864,  was  in  force  till  the 
1st  May  1866,  and  it  was  to  pipvide  for 
cases  in  which  orders  had  been  passed  under 
that  Act  during  the  month  immediately 
preceding  that  date,  that  the  words  found 
in  Section  84  were  introduced,  but  it  cannot 
be  supposed  that  these  words  are  applicable 
to  the  cases  of  pel-sons  who  could  not  take 
advantage  of  them,  the  prescribed  period 
of  thirty  days  having  already  expired,  but 
who,  under  the  former  law,  were  not  limited 
to  a  period  of  thirty  dajs  to  brin^^  tjheir 
suit. 

But  it  appears  to  me  that  this  case  is  not 
one  coming  either  under  the  provisions  of 
Section  15  of  Act  XIV.,  1864,  or  of  Section 
84.  Act  XX.;  1866,  though  the  plaintiff 
asks  for  registration.  It  is  a  suit  to  enforce 
a  contract  from  x^Wch  the  vendor  hag  rcsU- 
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cd,  and  the  prayer  for  registration  does  not 
alter  the  nature  of  the  suit.  Plaintiff  says 
that  "the  vendor  defendant  agreed  to  sell 
certain  property  to  me.  I  paid  part  of  the 
purchase-money,  and  was  to  pay  the  balance 
when  the  deed  of  sale  was  registered. 
When  the  deed  was  brought  to  be  register- 
ed before  it  had  been  delivered  to  the  plaint- 
ifiF-vendee,  the  vendor  broke  off  the  con- 
tract, and  has  now  sold  it  to  a  third  party. 
I  am  entitled  to  enforce  my  contract.''  It 
appears  to  me  that,  notwithstanding  the 
subsequent  sale  to  a  third  party  and  regis- 
tiation  of  such  subsequent  deed,  there  is 
nothing  in  the  Registration  Law  to  prevent 
the  plaintiff  from  enforcing  his  contract. 
The  case  should  go  back  and  be  tried  on 
Its  merits. 

Seion-Karr^  J, — I  am  of  the  same  opinion, 
and  think  that  the  findings  of  the  Lower 
Courts  are  erroneous  and  should  be  set  aside, 
and  that  the  case  should  go  back  to  the  first 
Court  for  trial  on  the  merits. 


The  20th  September  1867. 

Present : 

The  Hon'ble  W.  S.  Seton-Karr  and  A.  G. 
Macpherson,  Judges, 

Soit  mJBsaaa^  Policft-officer— Section  42,  Act  V. 

of  i86x. 

Case  No.  of  1467  of  1S67. 

Special  Appeal  from  a  decision  passed  hy 
I  he  Judge  of  the  2^-Pergunnahs^^  dated 
the  iSth  April  i$6j\  affirming  a  decision 
of  the  Moomiff  of  Baripore,  dated  the 
jgth  December  1866. 

Narain  Deen  Tewaree  (Defendant), 
Appellant, 

versus 

Rajah  Ram  Dass  (Plaintiff),  Respondent, 

Baboo  Nil  Monee  Sein  for  Appellant 

Be^oo  Anund  Gopal  Paulit  for  Respondent. 

^  Is  ft  suit  Ufainst  a  police-officer,  the  objection  under 
Section  43,  Act  V.  of  186 1,  that  one  month's  notice  has 
not  been  given,  nit«;t  be  taken  in  the  Lower  Courts 


and  the  objection,  if  not  taken  advantag^e  of  and  pleaded 
in  the  6rst  instance,  cannot  be  mti^^M^  of  as  a  ground 
of  appeal. 

Macpherson,  J, — In  this  case  the  re- 
spondent has  obtained  a  decree  against  the 
appellant,  who  is  a  police-officer,  for  damage 
for  an  illegal  arrest. 

The  appellant  urges  that  the  decree 
against  him  ought  to  be  reversed,  inasmuch 
as  the  suit  was  brought  without  giving  a 
month's  previous  notice  as  provided  in 
Section  43  of  Aft  V.  of  186 1.  This  objec- 
tion was  not  pleaded  in  the  Court  of  first 
instance ;  and  it  is  clear  that  such  an  objec- 
tion cannot  be  taken  for  the  first  time  in  the 
Appellate  Court,  because  (if  for  no  other 
reason)  in  Section  42  there  is  no  declaration 
that  a  suit  will  not  lie  against  a  police- 
officer  unless  a  month's  notice  is  given. 

There  are  certain  Ads  (such  for  instance 
as  the  Income  Tax  Aft,  XXXII,  of  i860), 
which  contain  an  express  provision  that  no 
suit  shall  be  brought  unless  notice  is  pre- 
viously given.  But  Section  42  is  of  a  differ- 
ent nature,  being  merely  as  follows :  "  No- 
tice in  writing  of  such  action,"  that  is  to  say, 
of  an  action  against  a  police-officer,  ''  and  of 
''  the  cause  thereof,  shall  be  given  to  the  defend- 
"ant,  or  to  the  District  Superintendent,  or 
"an  Assistant  District  Superintendent  of 
*'  the  District  in  which  the  act  was  commit- 
''ted,  one  month  at  least  before  the  com* 
"mencement  of  the  action."  There  is  no 
declaration  that  the  suit  shall  not  be  enter- 
tained withoui  such  notice.  Moreover,  all 
such  provisions  are  for  the  benefit  of  the 
person  protected  by  them,  and,  if  not  taken 
advantage  of  and  pleaded  in  the  first  instance, 
cannot  be  made  use  of  as  grounds  of  appeal. 

Then,  it  is  contended  that  the  Lower  Court 
does  not  find  that  there  was  any  malice  in 
the  act  of  the  appellant,  and  that,  therefore, 
the  decree  is  wrong.  But  the  Lower  Court 
finds,  as  a  fact,  that  the  arrest  was  "  without 
any  reasonable  grounds,"  and,  again,  that 
*'  the  arrest  was  wholly  unjustifiable." 

In  such  a  state  of  things,  there  are  ample 
grounds  for  the  decree  against  the  appellant, 
and  I  am  of  opinion  that  the  appeal  ought  to 
be  dismissed  with  costs  and  interest 

Seton-Karr,  J,—\  am  of  the  same  opi- 
nion. 
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The  2 1  St  September  1867. 
Present: 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Limitation  (onus  on  Plaintiff)— Ousters-Settle- 
ment Ameen's  Proceedings—Evidence. 

Case  No.  612  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Bhaugulpore,  dated  the. 
iith  February  186 j,  affirming  a  decision 
passed  by  the  Principal  Sudder  Ameen 
of  that  District^  dated  the  6th  January 
jS66, 

Lall  Singh  and  others  (Defendants), 

Appellants,  • 

versus 

Baboo  Modhoosoodun  Roy  (Plaintiff), 
Respondent, 

M^.  R.  E.  Twidaie  and  Baboo  Unnoda  Per^ 
shad  Banerjee  for  Appellants. 

Baboo  Onookool  Chunder  Mookerjee  for 

Respondent. 

A  plaintiff  in  a  suit  for  recovery  of  possession,  on  the 
prtrand  of  ouster,  must  prove  that  he  has  been  in  pos* 
session  at  some  time  within  12  years  prior  to  suit,  when 
limitation  is  raised  and  adverse  possession  is  pleaded 
aifainst  his  right  of  action. 

The  proceedings  of  a  Settlement  Ameen  cannot  be 
taken  as  evidence  against  a  person  who  was  npt  a  party 
in  those  proceeding?. 

Kemp^  7. — This  case  must  be  remanded. 
The  decision  of  the  Judge  is  a  very  bad 
one. 

On  the  issue  in  bar,  the  Judge  observes 
that,  as  the  plaintiff  avers  that  he  was  ousted 
in  1858,  and  the  suit  is  brought  in  1865,  it 
is  not  barred.    This  is  a  very  careless  way 


of  disposing  of  such  an  issue.  I(  does  not 
depend  upon  the  bare  assertion  of  a  plaintiff 
as  to  date  of  ouster,  whether  a  suit  is  ia 
time  or  not.  A  plaintiff  must  show  that  he 
has  been  in  possession  at  some  time  within 
12  years  prior  to  suit,  when  adverse  posses- 
sion is  pleaded  against  his  right  of  action. 

In  this  case,  the  plaintiff  and  his  lessor 
have  been  admittedly  out  of  possession 
since  1858  or  for  seven  years  prior  to  suit. 
The  defendant  avers  that  a  settlement  of 
the  lands  of  Mehal  Bunee  were  made  with 
him  by  Government  in  1843,  ^^^  ^^^  ^^ 
has  been  in  possession  ever  since.  The 
question  of  limitation  must  be  properly 
tried. 

On  the  merits,  the  decision  is  equally 
faulty.  The  plaintiff  and  the  defendant 
both  derive  title  from  the  Government. 
The  settlement  of  the  defendant  is  for  mehal 
Bunee,  and  is  of  prior  date  to  that  of  the 
plaintiff.  The  plaintiff  claims  the  disputed 
land  as  appertaining  to  Munee  Mehal  alias 
Mehal  Bunee. 

The  first  question  is  whether  Munee 
Mehal  and  Mehal  Bunee  are  distinct  villages 
or  not.  Then  comes  the  question  whether 
the  settlement-proceedings  show  that  Munee 
Mehal  was  settled  with  an  alias  with  the 
plaintiff,  and  what  are  the  boundaries  as  per 
settlement-proceedings  of  the  Mehal  seitied 
with  the  plaintiff. 

On  being  asked  by  this  Court,  the  pleader 
for  the  special  respondent,  plaintiff,  declined 
to  take  a  decree  for  Munee  Mehal  without 
an  alias.  From  this,  the  Court  is  under  the 
impression  that  the  two  Mehals  are  not 
distinct. 

The  Judge  is  also  wrong  in  taking  the 
Settlement  Ameen's  proceedings  as  evidence 
in  favor  of  the  plaintiff,  as  the  defendant, 
special  appellant,  was  no  party  to  those  pro« 
ceedings,  and  it  does  not  appear  that  these 
proceedings  were  accepted  as  correct  by  the 
Settlement  Officers.  The  Deputy  Collector 
simply  tested  the  measurement  of  the 
Ameen.  Anything  that  the  Ameen  may 
have  chosen  to  report  about  the  position  and 
names  of  the  Mouzahs  cannot  be  accepted  as 
evidence.  The  settlement-proceedings  must 
be  consulted  and  acted  upon.  With  these 
remarks,  the  case  is  remanded.  The  Judge 
will  re-open  the  whole  case,  and  pass  a  clear 
judgment  on  the  issue  in  bar  and,  if 
cessary,  on  the  merits.  Costs  to  foltoW 
result.  • 
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The  23rd  September  1867. 

Present: 

The  Hon'ble  H.  V.  Bay  ley  and  Dwarkanalh 

Mitter,  yudges. 

Onus  prbtmndi—Sttit  for  kubooleut— Accretions 
to  a  zifflma  tenure  with  a  fixed  rent— Regfola- 
tions  XI.  of  Z825  and  VIII.  of  zTp^—Sectioa 
IS  Act  Z.,  2859^ 

Cases  Nos.  666  to  668  of  1867  under  Act  X. 

of  1859. 

Special  Appeals  from  a  decision  passed  by  I  he 
Judge  of  Backergungey  daled  the  nth 
January  186 j^  modifying  a  decision  passed 
by  the  Deputy  Collector  of  that  District y 
dated  the  2tst  June  1864, 

Jaggut  Chunder  Dutt  and  others  (Defendants), 

Appellants^ 


versus 

Mrs.  Despino  Panioty  and  others  (Plaintiffs)' 

Respondents, 

Baboos  Nil  Monee  Sein  and  Chunder 
Madhub  Ghose  for  Appellants. 

Mr,  Mun  Mohun  Ghose  and  Baboo  Gopal 
Lall  Mitter  for  Respondents. 

In  a  suit  for  a  kubooleut  on  an  alleged  right  to  assess 
hods  which  have  accreted  to  a  permanent  zimma  tenure, 
it  is  for  plaintiff  to  prove  that,  under  the  Law  of  Ac- 
cretion (Section  4,  Regulation  XL,  1S35),  the  accretions 
are,  either  by  custom  or  agreement,  liable  to  assessment. 

Where  a  permanent  zimma  tenure  has  been  held  at 
one  rmte  of  rent  for  more  than  20  years,  the  terms  of 
Sectbo  15,  Act  X.J  1859,  as  well  as  the  provisions  of  Sec- 
tion 51,  k^tihition  VIII.,  1793,  preclude  the  zemindar 
fnim  assessmg  accretions  to  the  parent  talook. 

Bayleyy  J, — Thk  pleaders  on  both  sides 
admit  that  one  decision  here  will  govern 
these  three  special  appeals. 

The  remand-order  of  this  Court,  dated 
20th  August  1866,  contains  very  fully  the 
facts  and  points  in  the  case. 

The  main  question  to  be  decided  was, 
witetber  lands  accreted  to  a  permanent 
muna  tenure  were  liable  to  be  assessed  by 
the  zemindar  or  not,  and  on  what  rates  and 
conditions  ?        * 


The  Court  held  the  zimma  to  be  a  tenure 
of  a  character  that,  if  liaUi^(^nhancement, 
20  per  cent.  (10  for  collection  charges  and 
10  for  talookdaree  profits)  should  be  allowed 
as  deductions. 

The  Court  also  directed  the  following 
specific  issues  to  be  tried,  viz,: — 

1st, — Is  the  settlement  of  1198  proved  ? 

2nd, — Has  the  defendant  proved  his  right 
to  hold  the  present  tenure  at  a  fixed  rent 
under  Sections  15  and  16  of  Act  X.  of 
1859?      - 

3rd, — If  the  present  tenure  is  held  at  a 
fixed  rent,  is  it,  according  to  the  custom  of 
the  country^  liable  to  any  and  what  increase 
on  account  of  alluvion  ? 

4th, — If  the  present  tenure  is  held  at  a 
variable  rent,  what  is'  the  rate  at  which 
land  in  excess  of  the  original  quantity  is 
assessable.'^ 

On  remand,  the  Lower  Appellate  Court  has 
found  on  the  first  issue  that  the  settlement 
of  1 198  is  not  proved. 

On  the  second  issue,  the  Lower  Appellate 
Court  has  found  that  '^  the  receipts  filed  by 
''  defendants,  appellants,  prove  that  they  have 
''  paid  one  rate  of  rent  for  their  (zimma) 
*'  tenure  for  more  than  20  years,  and  that, 
"  therefore,  they  are  entitled  to  hold  it  at 
"  a  fixed  rent." 

On  the  third  issue,  the  Lower  Appellate 
Court  holds  that,  as  to  the  accreted  lands  of 
the  zimma,  '*  there  is  no  such  custom  shown 
''  under  which  such  lands  can  be  held  rent- 
^'  free,  and  until  such  custom  is  shown,  the 
"  presumption  is  the  other  way,  for  primd 
^^  facie  a  tenant  is  liable  to  pay  rent  for  all 
**  lands  he  may  hold  unless  he  is  protected 
"  by  some  agreement."  The  Lower  Appellate 
Court  also  referred  on  this  point  to  those 
provisions  of  Regulation  XI.  of  1825  which 
require  zemindars  to  pay  revenue  for 
all  accretions^  and  held  that  consequently 
accretions  in  use  and  occupation  of  tenants 
or  dependant  talookdars  would  be  liable  to 
pay  the  rents  which  are  the  means  which 
enable  the  zemindars  to  pay  such  revenue. 

On  the  fourth  issue,  the  Lower  Appellate 
Court  held  that,  as  defendants  failed  to  prove 
by  any  document  that  they  had  any  special 
rights,  they  ought  to  be  assessed  at  fair  and 
equitable  rates  for  the  accretions  on  their 
use  and  occupation,  less  the  20  per  cent, 
deduction  as  tor  talookdars,  prescribed  6y 
the  High  Court  in  the  order  of  remand. 
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From  this  decree,  the  defendant  appeals 
specially,  urgin^^MV  his  main  point  that  the 
burden  of  proving  a  right  to  exemption  from 
custom  or  agreement  was  wrongly  pot  on 
him,  and  that  plaintiff  should  prove  the 
custom  under  which  he  alleged  he  had  a 
right  to  assess. 

The  petitioner  also  objects  to  the  decision 
of  the  Lower  Appellate  Court  as  to  its  rejec- 
tion of  evidence  on  the  part  of  defendant, 
that  the  land  was  a  re-formation  on  the  de- 
fendant's old  tenure.  Defendant  further 
objected  that  the  rates  were  not  those  of 
adjacent  lands  of  a  similar  quantity,  but  of 
distant  lands,  and  pleaded  as  to  the  dowl 
of  1 193  that  it  was  genuine. 

But  none  of  these  latter  points  are  seriously 
contested  before  us,  nor,  as  the  case  at 
present  stands,  is  it  necessary  they  should 
be  9o« 

We  have  no  doubt  that  the  burden  of 
proof  has  been  wrongly  put  on  defendant. 
Plaintiff  sues  for  a  kubooleut  on  an  alleged 
right  to  assess  these  accretions.  It  is  for 
him  to  prove  his  allegation  that,  as  under  the 
Law  of  Accretion  (Section  4,  Regulation  XI. 
of  1825),  the  accretions  here  are  either  by 
custom  or  agreement  liable  to  assessment. 

Bat  the  Lower  Appellate  Court  has  decided 
entirely  on  defendant's  failure  to  discharge 
this  burden  on  plaintiffs.  We  do  not  say 
that  the  wording  of  the  second  issue  might 
not  have  led  the  Lower  Court  so  to  err; 
but,  as  the  error  in  law  is  obvious,  the  judg- 
ment cannot  be  upheld  against  the  special 
appellant's  plea  on  this  point. 

Bat  (although  this>  is  not  a  specific  point 
in  the  petition  of  special  appeal)  the  law 
itself  requires  us  to  notice  in  this  case  that, 
by  the  terms  of  Section  15,  Act  X.  of  1859, 
specially  the  latter  portion  of  it,  plaintiff, 
zemindar,  cannot  assess  these  accretions  on 
,  to  the  parent  zimma  of  his  dependant 
talookdar. 

The  Section  is  as  follows,  and  the  special 
portion  to  which  we  refer  is  italicii?ed : — 

**  No  dependant  talookdar  or  other  person, 
''  possessing  permanent  transferable  inter- 
"  est  in  land,  intermediate  between  the 
"  proprietor  of  an  estate  and  the  ryots 
who,  in  the  Provinces  of  Bengal,  Behar, 
Orissa,  and  Benares,  holds  his  talook  or 
tenure  (otherwise  than  under  a  terminable 
lease)  at  a  fixed  rent  which  has  not  been 
changed  from  the  timie  of  the  Permanent 
"  Settlement,  shall  be  liable  to  any  enhance- 
"  ment  of  such  rent^   anything  in   Section 
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"  J/,   /Regulation    VI  11,^    n93*   ^^  '**  ^^y 
"  other  law  to  the  contrary  y  notwithstanding  J* 

Then,  let  us  see  what  did  Section  51, 
Regulation  VIII.  of  1793,  require,  in  nil 
such  cases,  of  excess  area  by  accretions  or 
otherwise. 

It  enacts  that  *'  no  zemindar  or  other 
*'  actual  proprietor  of  land  shall  demand  an 
"  increase  from  the  talookdars  dependant 
**  on  him,  although  he  should  himself  be 
^^  subject  to  the  payment  of  an  increase  of 
**  jumma  to  Government  except  upon  proof 
"  that  he  is  entitled  so  to  do  either  by  the 
"  special  custom  of  the  district^  or  by  the 
"  conditions  under  which  the  talookdar 
''  holds  his  tenure,  or  that  the  talookdar  by 
''  receiving  abatement  from  his  jumma  has 
"  subjected  himself  to  the  payment  of  the 
**  increase  demanded,  and  that  the  lands 
"  are  capable  of  affording  it  J'   . 

llius,  under  the  provisions  of  Section  15 
of  Ad  X.  of  1859,  Section  4,  Regulation 
XI.  of  1825,  and  Section  51  of  Regulation 
VIII.  of  1793)  we  hold  that  the  zemindar 
in  this  case  cannot  assess  the  accretions  to 
the  defendant's  zimma  tenure  in  this  suit. 

In  this  view^  we  decree  these  three 
special  appeals,  666,  667,  and  668,  with 
costs. 


The  23rd  September  1867. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chie/ 
Justice^  and  the  Hon'ble  F.  B.  Kemp, 
L.  S.  Jackson,  A.  G.  Macphersoo,  and 
F.  A.  Glover,  Judges, 

Jurisdiction—EstoppeL 

Caae  No.  236  of  1866. 

Regular  Appeal  from  a  decision  passed  by 
the  Deputy  Collector  of  the  2^- Per gunwshst 
dated  the  2'jth  June  1866, 

Prosunno  Coomar  Paul  Chowdhry  and 
another  (Defendants),  AppellanJs^ 

versus 

Koylash  Chunder  Paul  Chowdhry  and 
others  (Plaintiffs),  Respondents, 

Mr,  R,  V,  Doyne  and  Baboos  Kishen 
Kishore  Ghose  and  Hem  Chunder  Bamerjee 
iox  Appellants. 

Mr,  R,  T,  Allan  and  Baboo  Onoohel 
Chunder  Mookerjee  and  ^Otool  Chunder 
Mookerjee  for  Respondents. 
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Th«  Revenue  Courts  have  no  jurisdiction  to  try  a  suit 
for  rent  when  the  issue  is  not  merely  whether  the  de- 
fendaoty  by  reason  of  his  own  possession  or  that  of  his 
agent  {eg.,  one  who  holds  for  him  benamee),  is  in  the 
position  of  tenant,  and  as  such  liable  for  the  rent,  but 
whether,  by  reason  of  his  having  a  beneficial  or  equita- 
ble interest  of  some  sort  in  the  tenure,  he  is,  in  equity, 
liable  to  be  charged  with  the  rent.  It  was  not  the  in- 
tention of  the  Legislature  by  A<5\  X.  of  1S59  to  empower 
the  Cdlector  to  try  questions  relating  to  rent  depending 
upon  equitable  rights  or  liabilities  arising  from  circum- 
stance* other  than  those  of  the  relationship  of  landlord 
and  tenant. 

If  a  zemindar  sues  an  agent  for  rent  due  from  an 
e^ate,  this  is  no  bar  to  the  zemindar's  afterwards  suing 
the  principal  for  rent  subsequently  accrued  due.  But  he 
cannot  in  the  same  suit  sue  both  the  principal  and  the 
•gent:  he  must  elect  which  of  them  he  will  proceed 
against. 

This  case  was  referred  to  a  Full  Bench 
by  Peacocky  C,J,y  and  Loch,  y.,  with  the 
following  order : — 

KoYLASH  Chunder  Paul  Chowdhry  and 
others  have  saed  Gopal  Chunder  Mookerjee, 
Prosanno  Coomar  Paul  Chowdhry,  and  his 
wife  Benodemonee  Chowdranee,  in  the 
Revenue  Court  for  the  rent  due  under  a  put- 
nee.  The  putnee  was  sold  for  arrears  of 
rent  and  purchased  in  the  name  of  the  defend- 
ant Gopal  Chunder  Mookerjee,  and  after- 
wards the  zemindar  treated  Gopal  Chunder 
as  his  tenant,  and  petitioned  to  sell  the  putnee 
for  the  arrears  of  rent  which  became  due  after 
the  sale,  and  which  he  alleged  to  be  due  to 
him  from  the  defendant  Gopal  Chunder 
Mookerjee.  That  rent  was  paid,  and  the 
putnee  was  not  sold. 

The  plaintiff  has  now  sued  Gopal  Chun- 
der Mookerjee,  Prosunno  Coomar  Paul 
Chowdhry,  and  his  wife,  jointly,  in  the 
Collector's  Court,  for  subsequent  arrears, 
alleging  that  the  estate  was  purchased  by 
Prosunno  Coomar  Paul  Chowdhry  and  his 
vife  in  the  name  of  Gopal  Chunder 
Mookerjeef  benamee  for  them. 

Evidence  was  given  to  show  that  part  of 
the  purchase-money  was  paid  with  notes 
which  were  the  proceeds  of  a  putnee  which 
stood  in  the  name  of  the  lady,  and  which 
was  sold,  and  there  is  no  evidence  as  to  the 
person  by  whom  the  remainder  of  the  pur- 
chase-money was  paid. 

It  was  further  given  in  evidence  that  the 
treasury  of  the  husband  and  wife  was  a 
joint  treasury. 

It  is  necessary,  in  consequence  of  the 
decisions  to  which  we  shall  presently  advert, 
to  refer  this  case  to  a  Full  Bench. 

One  question  which  jwe  reserve  for  the 
opinion,  of  a  Full  Bench  is,  whether  the 
Coltector    was  « competent    to  try  whether 
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Prosunno  Coomar  Paul  Chowdhry  alone 
was  beneficially  interest^^jj.,the  putnee, 
which  \\^as  bought  in  the  name  of  Gopal 
Chunder,  upon  the  ground  that  whatever 
interest  his  wife  might  have  had  in  it  was 
benamee  for  him,  or  whether  Prosunno 
Coomar  and  his  wife  were  jointly  benefi- 
cially interested  in  the  putnee  bought  in  the 
name  of  Gopal  Chunder,  or,  if  not  jointly, 
what  were  their  respective  interests  therein, 
for  the  purpose  of  ascertaining  whether 
Prosunno  Coomar  and  his*  wife  were  jointly 
liable  for  this  rent,  or  whether  they  were 
to  be  rendered  liable  according  to  their  re- 
spective beneficial  interests  in  it. 

There  are  several  cases  to  show  that 
persons  may  be  responsible  in  equity  to  pay 
rent,  although  they  are  not  the  legal  ten- 
ants, or  legally  responsible.  It  is  very 
doubtful,  however,  whether,  in  such  cases, 
the  liability  which  would  have  to  be  en- 
forced in  a  Court  of  Equity  in  England 
could  be  tried  and  enforced  by  a  Collector 
under  Ad  X.  of  1859. 

,  Two  of  the  cases  in  which  persons  not 
responsible  at  law  have  been  held  respon- 
sible in  equity  for  the  payment  of  rent  and 
performance  of  covenants  in  a  lease  are, 
Clavering  versus  Westley  and  others,  3 
Pere  William's  Reports,  page  401  ;  Lucas 
versus  Comerford,  3  Vesey  Junior's  Reports 
235.  Cestuique  trusts  of  a  lease  taken  in  the 
name  of  a  trustee  were  held  liable  to  make 
good,  according  to  their  respective  beneficiiil 
interests,  the  rent  due  from  the  trustee,  in 
the  event  of  the  lessors  being  unable  to 
recover  it  from  him.  In  that « case,  the 
equity  against  the  cestuique  trusts  appears 
to  have  resulted  from  the  fad  of  their  en- 
tering into  possession,  and  taking  the  pro- 
fits. 

In  Lucas  versus  Comerford,  3  .  Vesey *s 
Reports,  page  235,  which  is  also  referred  to 
in  Wilkins  versus  Foy,  i  Merivale's  Re- 
ports, page  264,  as  an  authority,  it  was  held 
that  a  person  with  whom  a  lease  had  been 
deposited  as  a  security  for  a  debt,  and  who 
had  entered  into  possession  of  the  property, 
was  bound  to  take  a  legal  assignment  of  the 
lease,  in  order  that  he  might  be  responsible 
in  law  for  the  performance  of  a  building 
covenant  contained  in  it. 

There  are  other  cases  in  which  persons 
have  been  decreed  to  be  equitably  liable  for 
rent  for  which  they  could  not  be  made  legfil- 
ly  responsible. 
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In  similar  cases  in  this  country,  if  the 
same  equiti?SFf8uld  be  enforced  here  as  in 
England,  there  would  be  strong  grounds  for 
contending  that  those  equities  must  be  en- 
forced in  the  ordinary  Civil  Courts,  and  not 
in  the  Court  of  a  Collector  undw  Aft  X.  of 

1859. 

We  will  not  express  any  opmion  upon 
that  point,  until  it  has  been  argued  in  the 
Full  Bench.  Several  cases  have  been  Cited, 
from  which  it  may  be  contended  that  the 
Collector  has  the  power  to  try  whether  a 
person,  who  is  not  the  actual  tenant,  is  or 
is  not  equitably  responsible  for  the  rent. 
The  first  case  is  Goluck  Chunder  and  others 
versus  Teluck  Chunder  and  others,  in  the 
Sudder  Dewanny    Adawlut    Reports,    26th 

June  1862,  page  283.  There  is  another  in 
lay's  Reports,  page  449,  reported  in  the 
Special  Number  of  the  Weekly  Reporter, 
page  58.  There  was  also  a  case  before 
Bayley  and  Elphinstone  Jackson,  J  J., 
decided  on  the  17th  December  1863,  and 
another  by  Trevor  and  Loch,  J  J.,  on  ^the 
6th  June  1862,  which  bear  upon  this  ques- 
tion, but  which  have  not  been  reported. 

The  second  question,  which  we  refer  for 
the  opinion  of  the  Full  Bench,  is  whether 
the  lessors,  having  made  their  election  to 
treat  Gopal  Chunder  as  their  tenant  when 
they  petitioned  under  Regulation  VIIL  of 
18 19  for  the  sale  of  the  putnee  for  arrears 
of  rent,  can  now  elect  to  treat  the  persons  | 
beneficially  interested  as  their  tenants.  On 
this  point,  the  case  in  Vol.  3  of  Wyman's 
Journal,  page  15,  decided  on  the  27th  June 
1864,  is  an  authority  to  show  that,  having 
once  elected  to  treat  the  furzee  as  their  ten- 
ant, they  cannot  now  sue  the  beneficial 
owner.  The  Deputy  Collector,  in  his  judg- 
ment in  this  case,  has  drawn  a  distinction 
between  that  case  and  the  present.  With 
regard  to  the  case*  cited  from  Hay's  Reports, 
page  449,  which  was  decided  by  me  among 
other  Judges,  there  appears  to  have  been 
no  question  raised  as  to  the  extent  of  the 
beneficial  interests  of  the  defendants,  inas- 
much as  there  was  only  one  person  sued  as 
the  defendant  in  that  case.  The  case  was 
one  of  special  appeal,  and  was  treated  as  if 
the  person  who  took  the  lease  in  that  case 
had  taken  it  in  his  own  name,  as  agent  for 
an  unknown  principal.  That  case  was'  de- 
cided upon  the  rule  applicable  to  contracts 
made  by  agents  for  unknown  principals,  and 
not  upon  the  ground  that  the  Collector  could 
deal  with  equities  and  adjust  the  proportions 

*  See  Special  Number  of  the  Weekly  Reporter,  p.  58* 


in  which  cestuique  trusts  can  be  made  liabk 
for  rent  for  which  their  trustee  is  legallj 
responsible. 

In  this  case,  the  lady  denies  having  any 
right  or  interest.  The  plaintiff  is  wiDing 
to  abandon  all  claim  against  her.  The 
husband  contends  that  the  plaintiff  cannot 
abandon  his  claim  against  the  wife,  if  she  is 
liable  for  any  portion  of  the  rent,  and  make 
him  liable  for  the  whole,  if  he  is  not  liable 
for  it ;  that  the  question  must  be  determined 
whether  the  wife  is  beneficially  interested 
in  any,  and  what,  proportion,  and  that  the 
Collector  cannot  try  that  question.  It  ap- 
pears to  us  that  the  plaintiff  has  no  more 
right  to  abandon  his  claim  against  the  lady, 
and  to  say  that  the  husband  is  wholly  re- 
sponsible, than  he  would  have  to  abandon  bis 
right  against  the  husband,  and  say  that  the 
lady  is  solely  responsible. 

7  he  following  are  the  judgments  0/  the 
Full  Bench  ;— 

Glovery  y. — It  appears  to  me  that  we 
ought  to  answer  both  the  questions  submit- 
ted by  the  Divisional  Bench. 

It  may  be  that  they  were  not  raised  In 
the  Courts  below,  and  that  the  objection  was 
not  taken  here  when  the  appeal  was  first 
heard.  But  it  cannot  be  said  that  the 
points  are  not  deducible  from  the  pleadings, 
and  it  is  clear  that  they  were  taken  and 
argued  at  considerable  length  before  the 
Division  Bench  which  heard  the  case  after 
remand. 

It  appears  to  me,  further,  that  that  Bench 
would  have  been  justified  in  referring  the 
question  to  the  Full  Bench  of  this  Court, 
whether  it  had  or  had  not  been  opened  by 
the  parlies  to  the  appeal,  if  it  considered 
the  point  to  be  one  of  importance,  and  con- 
cerning which  contradictory  rulings  of 
Division  Benches  were  in  existence. 

A  Full  Bench  of  this  Court  is,  I  conceive, 
bound  to  afford  every  possible  assistance  to 
the  Division  Benches,  and  to  give  them 
the  benefit  of  its  authoritative  opinion  on 
all  points  referred,  which  are  in  any  way 
deducible  from  the  case  sent  up.  Indeed, 
I  am  by  no  means  certain  that  it  ought  not 
to  take  into  consideration  any  and  every 
question  of  law  which  a  case  might  involve, 
whether  it  were  apparent  on  the  pleadings 
or  not.  However,  there  is  no  necessity  for 
my  going  so  far  in  the  present  case,  as  the 
points  at  issue,  though  not  directly  raised, 
are  certainly  to  be  found  ii»the  pleadings. 
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I  think  that  the  firsl  question  should  be 
answered  in  the  negative,  and  that  the 
Collector  had  no  jurisdiction,  under  Act  X. 
ol  1859,  to  decide  as  to  the  amount  of  bene- 
ficial interest,  if  any,  possessed  by  the  three 
co-defendants.  The  proper  Court  to  decide 
the  equities  between  them  and  to  fix  their 
liability  to  pay  rent  would  be  the  Civil 
Court,  and  that  Court  would  have  to  find  the 
relationship  of  landlord  and  tenant  and  the 
extent  of  each  person's  interest  before  the 
Collector  could  come  in  and  adjudicate  the 
rent  due  under  Act  X. 

On  the  second  question  proposed,  there 
can,  I  think,  be  no  doubt  whatever  that  a 
person  suing  a  zemindar  in  the  first  in- 
stance is  not  estopped  thereby  from  here- 
after sning  those  whom  a  more  correct  and 
searching  enquiry  has  shown  to  be  the  real 
beneficial  owners.  This  question,  there- 
fore, should  be  answered  in  the  affirmative. 

Macpkersony  J, — ^The  first  of  the  ques- 
tions raised  on  this  reference  is  one  upon 
which  it  appears  to  me  that  this  Court 
ooght  not  to  give  an  answer  (to  the  full 
extent  of  the  question),  inasmuch  as  the 
points  raised  do  not  properly  arise  in  the 
case. 

Being  of  opinion  that  the  question  does 
not  arise  in  the  case,  I  am  only  following 
the  pradice  which  has  been  afted  upon 
frequently  by  Full  Bench  Courts,  if  I  decline 
to  return  any  answer  to  it. 

In  the  case  of  Grees  Chunder  Lahooree  v. 
Fakeer  Chand  Khan  (6  W.  R.,  Misc.,  72),  a 
reference  was  made  to  a  Full  Bench  by 
Mr.  Justice  Loch  and  myself  upon  a  most 
important  question,  in  which  we  differed 
from  a  judgment  of  another  Division  Court. 
We  referred  a  general  question  as  to  the 
position  of  the  assignee  of  a  decree — "  In  the 
"event  of  there  being  cross-decrees,  and 
'*  one  of  these  decrees  being  transferred  by 
"the  decree-holder  to  a  third  party  in  a 
''bond-fide  sale  without  any  special  notice  to 
"the  purchaser  of  the  existence  of  the 
*'  cross-decrees,  whether  the  purchaser  does 
"not  take  it  with  all  the  liabilities  and 
"equities  of  the  vendor  which  attached  to 
"it?"  The  case  came  on  before  the  Full 
Bench,  and  the  Court  declined  to  answer  the 
question  which  we  put,  upon  the  ground 
that  that  question  did  not  arise  upon  the 
facts  as  stated  by  us.  The  Court  (of  which 
I  myself  was  a  member)  held  that,  upon  the 
facts  as  stated  by  us,  it  was  unnecessary  to 
answer  the  question,  remarking :  "  It  is  there- 
"  fore  unnecessaly  for  us  to  determine  whether  ' 


''the  assignment  made  any  difference  or 
''not.  If  we  were  to  de^yq^p.e  that  point, 
"our  decision  would  be  a  mere  obiter 
"  dictumr 

In  that  case,  the  fact  that  a  decision  upon 
the  particular  point  referred  was  not  ab- 
solutely necessary  appeared  from  the  state- 
ment of  the  case  sent  up  by  the  Judges  who 
referred  it.  So,  in  the  present  instance,  a 
decision  on  this  first  question  (to  its  full 
extent)  appears  upon  the  face  of  the  state- 
ment of  the  referring  Judges  to  be  unneces- 
sary. 

The  plaintiffs  are,  in  the  order  of  refer- 
ence, stated  to  be  suing,  *'  alleging  that  the 
"  estate  was  purchased  by  Prosunno  Coomar 
".Paul  Chowdhry  and  his  wife  in  the  name 
"  of  Gopal  Chunder  Mookerjee  henamee  for 
"  them."  It  appears  to  me  that,  upon  a  plaint 
setting  up  such  a  cause  of  action,  the  various 
issues  as  to  remote  beneficial  interests  and 
equities  which  have  been  suggested  in  the 
firjt  question  referred  to  us  do  not  arise. 
And,  as  a  matter  of  fact,  no  such  issues  ever 
were  raised  by  any  of  the  parties,  whether 
plaintiffs  or  defendants,  in  their  pleadings, 
or  before  the  Lower  Court,  or  before  Mr. 
Justice  Loch  and  myself  when  the  case  was 
before  us  in  January  last,  and  we  sent  it 
back  in  order  that  further  evidence  might 
be  taken  on  behalf  of  one  of  the  defendants. 

Again,  there  is  a  case  (Gopal  Chunder 
Roy  vs.  Gooroo  Das  Roy,  7  Weekly 
Reporter  135)  in  which  the  Full  Bench  was 
of  opinion  that  the  point  which  had  been 
referred  did  not  arise  under  the  circum- 
stances, and  the  Court  declined  to  give  any 
opinion.  There  the  case,  as  stated  by  the 
referring  Judges,  did  not  disclose  such  a 
state  of  fa6ts  as  showed  that  the  question 
referred  did  not  arise. 

In  the  case  of  Ramkanth  Chowdhry  vs, 
Bhoobun  Mohun  Biswas  \  (Weekly  Reporter, 
Special  Number,  183),  the  Chief  Justice,  upon 
the  ground  that  it  did  not  arise  in  the  case, 
did  not  answer  the  question  referred,  but  the 
rest  of  the  Court  did  answer  it. 

Upon  these  authorities,  I  think  that  we 
ought  not  now  to  decide  the  first  question 
to  its  full  extent.  But  some  part  of  the 
question  does  arise  in  the  case,  and  that  part 
I  am  prepared  to  answer.  I  think  there  is 
no  doubt  whatever,  both  on  the  authority  of 
the  decision  in  the  case  of  Heeralall 
Bakshee  vs.  Raj  Kishen  Mozumdar  (i 
Hay's  Reports  449)  and  of  the  other  cases 
referred  to,  and  on  the  general  construction 
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of  Act  X.  of  1859,  that  the  Collector  has 
power  to  try.  ^kii^  quest  ion  raised  in  the 
plaint  in  this  suit,  that  is  to  say,  to  try  the 
question  whether  or  not  Prosunno  Coomar  and 
his  wife,  or  either  of  them,  purchased  this 
putnee  benqmee  in  the  name  of  Gopal 
Chunder.  I  have  no  doubt  the  Revenue 
Courts  have  jurisdiction  to  try  whether  these 
defendants  or  either  of  them,  by  reason  of 
their  own  possession  or  that  of  their  agent, 
are  in  the  position  of  tenants  towards  the 
plaintiffs — whether,  in  short,  they  are  sub- 
stantially the  tenants  of  the  land,  and,  as  such, 
liable  for  the  rent  now  sued  for. 

As  regards  the  second  question,  whether 
or  not  the  plaintiffs  are  estopped  in  the 
present  suit  from  proceeding  against  the 
defendants  who  are  said  to  be  principals,  on 
the  ground  that  they  formerly  took  pro- 
ceedings against  the  defendant,  their  agent, 
in  order  to  recover  rent  for  a  period  differ- 
ent from  that  the  rent  for  which  is  now 
sued  for,  it  appears  to  me  that  the  former 
proceedings  are  no  bar  whatever.  • 

The  present  suit  is,  no  doubt,  wrongly 
brought,  in  so  far  as  it  is  brought  against 
both  the  principals  and  their  agent,  and  the 
plaintiffs  ought  to  have  been  put  to  their 
election  as  to  whether  they  would  proceed 
against  the  agent  or  against  the  principals. 
This  is  the  only  point  (bearing  on  the 
decond  question)  that  was  decided  in  the 
case  of  Sheikh  Kamyab,  reported  at  page  88 
of  Sutherland's  Reports  for  June  1864 
(Ad  X.  Rulings).  That  case  does  not 
decide  that,  because  the  agent  was  formerly 
proceeded  against,  the  defendants  who  are 
now  discovered  to  be  the  principals  cannot 
be  sued  for  rent  for  a  different  period  :  it 
merely  decides  that  a  suit  is  bad  where  the 
principal  and  the  agent  are  sued  together  as 
jointly  liable. 

An  unreported  decision  of  the  late  Sudder 
Court,  dated  6th  June  1862,  in  special  appeal 
No.  336  of  1 86 1,  was  referred  to,  as  showing 
that  the  present  suit  is  barred.  But  it  ap- 
pears to  me  that  the  ruling  in  that  case  is 
not  correft ;  and,  however  that  may  be,  the 
circumstances  of  that  case  are  very  different 
from  those  now  before  us. 

As  regards  the  second  question,  I  would 
answer  that  the  present  suit  is  not  barred 
by  the  proceeding  under  Regulation  VIII. 
of  18 19. 

Jackson^  y, — I  am  of  opinion  that  both 
the  questions  proposed  to  us  by  the  Division 
Court   ought   to   be  answered.     I    entirely 


agree    with    Mr.     Justice     Macpherson    in 
thinking  that  the  Full  Bench,  on   having  a 
question  referred  to  it  for  the  decision  ck  a 
particular  law-point,  if,  on  looking   into  the 
case  as  far  as  it  is  necessary  for  the  purpose. 
it  should  find  that  that  law-point  does    not 
arise,  ought  to  desist    from    answering  it 
Very  serious  inconvenience  arises  from  fol- 
lowing an  opposite  course.     For  instance,  noc 
very  long  ago,  a  question  was  referred  by  a 
Division  Bench  to  a  Bench  of  five  Judges, 
namely,  whether  a  decision  tnier  altos  wa.s 
admissible  in  evidence,  and  was  conclusive 
evidence  against  parties  in  a  suit  before  the 
Division  Bench.    The  Full  Bench  went  very 
fully  into  the  whole  matter,  and  decided  that 
the  judgment  in  question  was  not  conclusive 
evidence,  and  was  not  admissible  in  evidenc^ 
at  all.   Subsequently,  the  question  of  admissi- 
bility  arose  before  a  Division  Bench,  and  that 
Division  Bench,   looking  into  the   question 
which  had  come  before  the  Full  Bench,  came 
to  the  conclusion  that  the  point,  whether  or 
not  such  a  judgment  was  admissible  in  evi> 
dence,  had  not  fairly  arisen  upon  the  case  in 
which  the  reference  took  place,  and  conse- 
quently declined  to  accept  the  decision  of  the 
Full  Bench  as  conclusive  authority  upon  that 
point,  and  went  on  to  decide  the  point  on 
its  own  view  of  the  law  in  the  opposite  sense 
to  the  decision  of  the  Full  Bench. 

It  is  quite  clear  to  me  that  decisions  of  a 
Full  Bench,  if  they  are  to  be  useful,  must 
be  conclusively  binding  on  future  Division 
Benches  of  this  Court  until  they  are  after- 
wards set  aside  by  the  authority  of  the 
Full  Court  or  of  a  Court  composed  of  a 
larger  number  of  Judges.  Therefore  1 
would  abstain  from  giving  an  opinion  on  any 
point,  unless  I  saw  that  it  clearly  arose  in 
the  case  referred,  as  in  the  present  state  of 
the  law  there  seems  to  be  no  power  to  state 
cases  for  the  opinion  of  a  Full  Bench. 

The  question  referred  now  is,  whether  the 
Collector  was  competent  to  try  whether 
Prosunno  Coomar  Paul  Chowdhry  alone  was 
beneficially  interested  in  the  puinee  which 
was  bought  in  the  name  of  Gopal  Chunder, 
upon  the  ground  that  whatever  interest 
his  wife  might  have  had  in  it  was  benaniee 
for  him  ;  or  whether  Prosunno  Coomar  and 
his  wife  were  jointly  beneficially  interested 
in  the  putnee  bought  in  the  name  of  Gopal 
Chunder,  or,  if  not  jointly,  what  were  their 
respective  interests  therein,  for  the  purpose 
of  ascertaining  whether  Prosunno  Coomar  and 
his  wife  were  jointly  liable  for  this  rent,  or, 
whether  they  were  to  be 'rendered  liable 
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according  to  their  respective  beneficial  in- 
terests in  it. 

Now,  it  is  said  that  this  question  does  not 
actually  arise  upon  the  plaint.     That,   no 
doobt,  is  so.    The  plaint  has  been  framed 
entirely  upon  the  allegation  that  those  two 
defendants,  Prosunno  Coomar  and  his  wife, 
bad  employed  the  defendant  Gopal  Chun- 
dcr  to  purchase  the  talook  for  them,  and  that 
they  had  since  been  in  possession  of  the 
talook,  that  is  to  say,  a  question  of  agency. 
But  I  observe  that  the  Collector  has  gone 
into  the  question  of  beneficial  interest.     He 
has  raised,  though  not  very  distinctly,  the 
issue  whether  the  other  two  defendants  were 
beneficially  interested  in  the  talook  or  not. 
I  also  observe,  as  far  as  1  had  an  opportunity 
of  looking  intojthe  evidence,  that  evidence 
upon  such  an  issue  was  adduced  before  the 
Collector.     Now,  I   presume  the  Collector 
Is   authorized    to   frame   the  issues,  under 
Act  VIII.  of  1859,  not  only  from  the  plaint, 
but  from  the  written  statements,  and  from 
the  examination  of  pleaders  or  persons  who 
appear  before  him.     I  would,  therefore,  rather 
prefer  to  presume  that  the   Collector  had 
found,  in  some  examination  taken  before  him, 
or  in  the  written  statements,  an  allegation 
that  these  defendants  were  beneficially  in- 
terested in  the  talook ;  and  I  the  more  readily 
do  so  because  the  plaintifiF  adduced  evidence 
to  support  such  an  allegation.     The  ques- 
tion, being  to   that  extent   raised,   I   think 
fairly  enough  arises  in  the  case  before  us  to 
justify  the  Full  Bench  in  giving  an  answer. 

As  to  the  particular  answers  to  be  given 
to  the  questions,  I  am  quite  clear  that  the 
Collector  would  not  be  competent  to  decide 
soch  a  question  as  that  involved  in  the  first 
put  to  us  by  the  Division  Bench.      This  ap- 
pears to  be  precisely   such  a  case   as   in 
England  would  oblige  a  plaintiff  to  resort  to 
a  Court  of  Equity  to  obtain  relief,  and  in 
which  he  would  have  no  remedy  at  common 
law  'y  and  in  like  manner  it  seems  to  me  to  be 
such  a  case  as  is  not  within  the  jurisdiction  of 
tbe  Collector,  who  is  restricted  to  try  ques- 
tions between  a  landlord  and  his  actual  te- 
nants, persons  between  whom  directly  or  indi- 
rectly some  engagement  has  been  entered  into. 
But,  where  the  landlord  seeks  to  make  other 
persons  liable  by  reason  of  their  having  a 
beneficial  interest  in   the  tenure,   he  must 
l»sort  to  the  assistance  of  the  regular  Civil 
Courts  which  take  cognizance  of  all  causes 
of  action  of  which  their  cognizance  is  not 
expressly  taken  away. 

As  to  the  second    question,   it   appears 
40  me  also  perfectly  clear  that  the  plaint- 


iff is  not  estopped  by  reason  of  his  for- 
mer proceedings  againsf'^ihopal  Chunder 
from  now  suing  in  the  proper  Court  the 
defendants  whom,  upon  further  information, 
he  has  discovered,  and  whom  he  now  declares, 
to  be  beneficially  interested. 

I  would,  therefore,  answer  the  first  ques- 
tion in  the  negative,  and  the  second  question 
in  the  afidrmative. 

Kempy  y, — I  am  of  opinion  that  the  first 
question  put  to  this  Bench  is  one  that  does 
not  arise  in  the  pleadings,  or  in  the  case  as 
the  parties  put  it  in  the  Court  below. 
I  think,  therefore,  that  we  should  decline  an- 
swering the  question. 

I  also  observe  that  neither  in  the  plaint, 
nor  in  the  written  statements,  nor  in  the  case 
made  by  the  parties  before  the  Court  below, 
was  any  question  of  remote  liability  or  equi- 
ties raised ;  nor  does  any  such  question  ap- 
pear in  the  Collector's  proceedings,  as  is 
quite  clear  on  referring  to  the  decision  of  the 
Collector  at  page  18,  where  he  says :  "The 
"'defence,  therefore,  set  up  is  that  the 
"  purchase  in  Gopal's  name  was  benamee, 
"  he  being  merely  the  servant  of  the  other 
"  defendants,  who  are  solelv  liable  for  the 
"  rent.  The  purchase  not  having  turned  cwt 
"  so  profitable  an  investment  as  was  believ- 
"  ed,  the  real  proprietors  are  now  anxious  to 
"  disclaim  all  connection  with  the  under- 
"  tenure,  and  represent  the  ostensible  pro- 
"  prietor  as  solely  responsible  to  the  zemindar. 
"This  is  the  *only'  issue  in  the  case,  and 
"it  is  an  issue  which,  it  has  been  ruled, 
"  the  Revenue  Courts  must  try." 

Therefore,  in  my  opinion,  the  first  question 
put  before  us  does  not  arise  either  in  the 
written  statements,  or  in  the  case  made  by 
the  parties  before  the  Court  below,  and  I 
would  therefore  decline  to. answer  it. 


As  to  the  second  question,  I  am  of  opinion 
that  the  plaintiff  is  not  barred  by  any  pro- 
ceeding which  was  taken  against  Gopal 
Chunder  under  Regulation  VIII.  of  18 19. 

Peacock,  C,  J. — I  quite  agree  as  to  the 
second  question  that  the  plaintiff's  having 
treated  Gopal  Chunder  as  the  tenant  when 
he  was  not  aware  of  the  whole  circumstances 
of  the  case  would  not  estop  him  from  treating 
other  persons  as  his  tenants  afterwards  when 
he  knew  of  those  circumstances,  if  the  facts 
showed  that  the  other  parlies,  and  not 
Gopal  Chunder,  were  the  tenants. 

With  respect  to  the  first  question,  it  ap- 
pears to  me  that  it  ought  to  be  answered, 
and  that  it  was  one  upon  which  the  Division 


434 


Civil 


THE   WEEKLY   REPORTER. 


Rulings,  [Vol.  Vfll. 


Court  might  fairly  and  properly  ask  the 
opinion  of  a  FiflroSnch  in  order  to  enable  it 
properly  to  deaj  with  the  whole  case  with 
reference  to  other  decisions  which  have  been 
passed  by  Division  Benches. 

The  object  of  referring  cases  to  a  Full 
Bench  is  to  prevent  conflicting  decisions  be- 
tween Division  Benches,  so  that  one  Bench 
shall  not  be  deciding  a  question  one  way  on 
one  day,  a  second  Bench  deciding  the  same 
question  another  way  on  another  day,  and 
a  third  Bench  probably  deciding  it  different- 
ly from  the  other  two  on  a  third  day ;  and 
that,  when  a  Court  finds  two  conflicting 
decisions,  or  a  decision  conflicting  with 
its  own  view  of  the  case,  instead  of  over- 
ruling the  decision  of  a  Bench  having 
concurrent  jurisdiction,  it  should  refer  the 
matter  to  a  Full  Bench,  so  that  the  public 
•should  not  be  subject  to  have  conflicting 
decisions  issued  from  the  High  Court. 

In  carrying  out  that  rule,  I  have  always 
endeavoured,  as  far  as  it  has  been  in  my  power, 
to  assist  the  Division  Benches  by  which  ques- 
tions have  been  referred,  by  examining  the 
authorities  bearing  upon  the  point,  and  by 
explaining  the  law  upon  the  subject  to  the 
best  of  my  ability,  and  by  giving  reasons 
for  my  opinions  so  as  to  settle  the  point  as 
far  as  possible  for  cases  in  which  it  might 
arise  in  future. 

In  the  case  which  has  been  referred  to 
from  6  Weekly  Reporter,  p.  72  (Miscellaneous 
Cases),  the  case  was  this — A  had  recovered 
a  judgment  against^  in  the  Judge's  Court. 
B  recovered  a  judgment  against  A  in  the 
Court  of  the  Principal  Sudder  Ameen.  B 
sold  his  judgment  to  C,  who  wished  to  en- 
force it  against  A.  A  asked  to  be  allowed 
to  set  off  the  judgment  which  he  had  re- 
covered against  B  in  the  Judge's  Court, 
notwithstanding  the  sale  by  B  to  C,  who 
was  a  bond-fide  purchaser  of  the  judgment 
recovered  by  B  against  A,  The  question 
which  was  asked  of  the  Court  was  this: 
•*  In  the  event  of  there  being  cross-decrees, 
"  and  one  of  these  decrees  being  transferred 
"  by  the  decree-holder  to  a  third  party  by  a 
**  bond-fide  sale  without  any  special  notice 
*'to  the  purchaser  of  the  existence  of  the 
"cross-decree,  whether  the  purchaser  does 
**  not  take  it  with  all  the  liabilities  and  equi- 
''ties  of  the  vendor  which  attached  to  it." 

In  the  statement  of  the  case  referred  for 
the  opinion  of  this  Court,  it  was  shown  that 
the  judgment  which  A  had  recovered  against 
^  was  in  the  Judge's  Court,  whereas  the  judg- 
ment which  B  had  recovered  against  A  was 


in  the  Principal  Sudder  Ameen's  Court,  and 
the  Court  came  to  the  conclusion,  whether 
right  or  wrong,  that  the  two  judgments  not 
being  in  the  same  Court  for  execution  could 
not  be  set  off  one  against  the  other  under  the 
terms  of  Act  VIII.  of  1859. 

Being  of  opinion,  therefore,  that  one  of  those 
judgments  could  not  be  set  off  against  the 
other,  and  could  not  have  been  set  off  even  if 
it  had  not  been  transferred,  the  Court 
answered  the  question,  and  pointed  oat  that 
those  two  judgments  could  not  be  set  off  one 
against  the  other  whether  transferred  or  not, 
and  it  did  not  go  into  the  other  question 
which  became  unnecessary.  The  Court  said : 
"  In  this  case  the  decree  of  the  Judge's 
"  Court  was  not  sent  to  the  Principal  Sudder 
'*  Ameen  for  execution.  The  two  decrees 
**  were,  therefore,  not  decrees  of  the 
"  same  Court,  nor  was  the  decree  of  the 
"  Judge's  Court  sent  to  the  Principal  Sudder 
"  Ameen's  Court  for  execution.  The  case 
"does  not  fall  within  the  provisions  of  Sec- 
"  tion  209.  It  is,  therefore,  unnecessary  for 
"  us  to  determine  whether  the  assignment 
"  made  any  difference  or  not." 

The  question  as  to  the  effect  of  the  assign* 
ment  did  not  arise  in  that  case,  and  the  Fall 
Bench  would  have  misled  the  Division  Bench 
if  it  had  simply  answered  the  question  pro- 
pounded without  pointing  out  to  the  Divi- 
sion Bench  that,  in  their  opinion,  the  judg- 
ments were  not  judgments  which  could  be  set 
off  against  each  other  independently  of  the 
question  as  to  the  assignment.  I,  therefore, 
think  that  the  Court  was  right  in  that  case 
in  not  going  on  to  determine  the  second  ques- 
tion, especially  as  some  Division  Benches  do 
not  consider  themselves  bound  by  what  they 
call  obiter  dicta  of  a  Full  Bench. 

In  another  case  the  following  qaestion  was 
asked,  whether  a  decision  upon  the  question 
of  adoption  was  admissible  in  a  suit  between 
different  parties.  I  was  one  of  the  Judges, 
and  the  learned  Judge  beside  me  (Mr.  Justice 
Louis  Jackson)  was  the  other  Judge  who 
referred  the  question.  We  asked  a  Full  Bench 
whether  the  judgment  was  admissible  against 
the  plaintiff  who  was  not  a  party  to  the 
former  suit,  and,  if  so,  whether  it  was  con- 
clusive or  merely  primd-facie  evidence 
against  him.  It  was  an  important  qaestion 
whether  it  was  admissible  at  all,  even  if  it 
should  be  held  that  it  was  not  conclusive  as 
a  judgment  in  rem.  Two  questions  were 
referred  :  isty  was  the  judgment  admissible 
and  conclusive  ;  2nd,  was  it  admissible  al  all 
for  any  purpose  whether  z&  primd-facie  cvi- 
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dence  or  in  any  other  way?  The  two 
questions  were  distinctly  raised,  and  they 
were  distinctly  answered.  {See  7  Weekly 
Reporter,  Civil  Rulings,  339.)  But  in  a  sub- 
sequent case  it  was  held  by  a  Division  Bench 
that  the  answer  that  the  judgment  was  not 
admissible  at  all  was  an  obiier  dictum.  If 
that  ruling  is  to  be  acted  upon,  and  if  Judges 
of  a  Division  Bench  are  to  go  into  each  case, 
and  see  whether  the  answer  of  a  Full  Bench 
is  an  obiier  dictum  or  not,  great  difficulties 
will  constantly  arise. 

-  I  say,  after  careful  reflection,  that  the  two 
questions  were  absolutely  necessary  to  be 
determined.  If  uniformity  of  decision  in 
the  High  Courtis  desirable,  as  it  undoubtedly 
is,  one  Division  Bench  ought  not  to  decide 
contrary  to  a  dictum  of  another  Division 
Bench,  without  referring  the  question  to  a 
Full  Bench.  Still  less  ought  it  to  decide 
contrary  to  a  dictum  of  a  Full  Bench,  at  any 
rate  without  referring  the  question. 

In  the  other  case  cited  from'  7  Weekly 
Reporter,  p.  13$,  the  question  asked  was, 
whether,  where  a  pottah  purporting  to  be 
of  a  date  anterior  to  the  Decennial  Settle- 
ment is  filed,  and  is  found,  as  a  fact,  to  be  a 
forgery,  the  party  propounding  such  forged 
pottah  can  have  the  benefit  of  the  presump- 
tion arising  from  paying  fixed  rents  for  20 
years  under  Section  4,  Act  X.  of  1859. 

The   Full   Bench    might   have   said   that 
the  party  was  entitled  to  the  benefit  of  that 
presumption,  and  have  answered  that  ques- 
tion affirmatively.     If  they  had  done  so,  they 
would  have  led  the  Division  Bench   into  a 
most  serious  error,  for  it  was  admitted  on  the  | 
argument  before  the  Full  Bench  that  the  suit 
was   brought   before   Act   X.    of  1859  was 
passed ;  and  therefore  the  Full  Bench  pointed 
out  to  the  Division  Bench  that  the  question 
did  not  arise  under  the  circumstances  of  the 
case.    The  Full  Bench  did  not  wish  to  mis- 
lead the  Division  Bench,  as  it  would  have 
done  if  it  had  merely  answered  the  question ; 
bat,   finding  that   the   Division   Bench  was 
noder  a  mistake  in  supposing  that  the  Act  ap- 
plied to  the  case  when  the  words  of  Section  4 
were,  "  Whenever,  in  any  suit  under  this  Act, 
"it  shall  be  proved,"  &c.,  said:  "It  being 
^admitted  that  this  suit  was  brought  before 
"Act  X.  of  1859  came  into  operation,  the 
''question   does   not  arise  whether  a  party 
"who  has  propounded  a  forged  pottah  could 
"have  the  benefit  of  the  presumption  arising 
"from  paying  a  fixed   rent  for    20   years, 
"Section  4,  Act  X.  of  1859,  applying  only 
"to  suits  conynenced  under  the  provisions 


"  of  that  Act.  Therefore,  the  point  which 
"has  been  referred  to ,11s  does  not  arise." 
Instead  of  answering  thequestion,  the  Full 
Bench  pointed  out  to  the  Division  Court  that 
the  case  was  not  one  in  which  Section  4,  Act 
X.  of  1859,  was  applicable  or  could  be  taken 
into  consideration.  I  cannot  think  that  the 
Bench  was  wrong  in  giving  judgment  in  that 
way.  For  my  own  part,  I  can  only  say  that 
I  am  always  most  desirous  to  give  every  assist- 
ance in  my  power  to  a  Division  Bench  by 
answering  every  question  which  is  propounded 
for  the  opinion  of  a  Full  Bench,  when  it  can  be 
done  without  leading  the  Court  which  asks 
the  question  into  error. 

Another   case   has  been   cited   from   the 
Special  Number  of  the  Weekly  Reporter,  p. 
183.     In  that  case  the  suit  was  brought  to'  fix 
the  rent  of  certain  land,  and  to  obtain  a  kuboo- 
leut  from  the  defendant.     It  appeared  to  the 
Full  Bench  that  the  defendant  was  a  mere 
trespasser,  and  not  a  tenant;   and  that  the 
plaintiff  could  not  therefore  sue  him  to  obtain 
a  kubooleut  under  Act   X.  of  1859.     The 
question  whether  a  zemindar  could  sue  for 
a   kubooleut  at  an  enhanced   rent  without 
giving  notice  of  enhancement  did  not  arise. 
If  the  Full  Bench  had  answered  the  question 
they  would  have  misled  the  Division  Bench ; 
as,  under  the  circumstances  of  the  case,  the 
zemindar  could  not,  even  if  he  had  given 
notice    of  enhancement,   have   sued   for   a 
kubooleut. 

I  have  made  this  explanation,  because 
I  thmk  It  ought  not  to  go  forth  that  the  Full 
Bench  is  disinclined  to  answer  any  question 
that  properly_  arises  out  of  a  case  before  a 
Division  Bencl^,  or  that  it  has  ever  intention- 
ally declined  to  answer  any  such  question 
which  has  been  referred  for  its  opinion  It 
has  always,  to  the  best  of  its  ability,  answer- 
ed  such  questions,  and  endeavored  to  throw 
as  much  light  upon  the  case,  and  to  give  the 
Division  Bench  as  ,^much  assistance  as 
possible. 

The  only  cases  in  which  a  Full  Bench  has 
not  answered  directly  questions  which  have 
been  raised  for  its  opinion,  are  those  in  which 
by  giving  direct  answers  to  the  questions' 
it  would  have  been  likely  to  mislead  the 
Division  Benches  by  which  the  questions 
were  asked. 

In  this  case,  finding  that  there  were  con 
flicting     decisions,     the     Division     Bench" 
of  which   I  was  one  of  the  Judges,    fell 
bound  to  refer  the  case    to  a  Full  Bench 
The  Division  Bench,  before  sending  the  case 
back    to    the   Collector  to  be  determined 
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fipally,  wished  to  know  whether  the  paiiies 
were  bound  byeauities,  and  whether  the 
Collector  had  jilfisSiction  in  such  a  case,  or 
had  power  to  determine  mere  matters  of 
equity. 

Three  of  the  Judges  of  the  Full  Bench 
have  answered  the  question ;  but  the  other 
two   Judges   think   that   they  ought  not  to 

answer  it. 

I  regxet  exceedingly  that  the  Division 
Bench  will  not  have  the  weight  and  benefit 
of  the  opinion  of  those  two  Judges.  But, 
when  the  case  goes  back,  the  Division  Bench, 
will  have  the  opinion  of  only  a  majority  of 
Judges  of  the  Full  Bench,  and  it  will  have 
to  deal  with  the  case  in  the  best  manner  it 
can  under  the  circumstances,  regretting  that 
it  has  been  deprived  of  the  valuable  opinions 
of  the  two  Judges  who  have  declined  to  ex- 
press any  opinion  upon  the  case. 

In  my  own  opinion,  the  Collector  had  no 
jurisdiction  in  the  case.  I  am  of  opinion 
that,  when  the  Legislature  took  away  from 
the  regular  civil  tribunals  of  this  country 
the  right  of  determining  questions  with 
regard  to  rent,  they  intended  to  take  away 
from  them,  and  to  vest  in  the  Collectors, 
jurisdiction  in  those  cases  only  in  which  the 
question  might  arise  between  a  landlord  and 
his  tenant.  Two  persons  may  be  joint -te- 
nants, and,  as  such,  may  be  jointly  liable  for 
rent.  i4,  and  not  B,  may  be  the  tenant  of 
certain  lands.  There  may  be  circumstances 
under  which  B  may  be  equitably  liable  to 
pay  the  rent  legally  due  from  A,  But  ^the 
liability  of  B  does  not  arise  from  the  legal 
relationship  of  landlord  and  tenant. 

I  apprehend  it  was  never  the  intention  of 
the  Legislature  to  empower  the  Collector  to 
try  questions  relating  to  rent  depending 
upon  equitable  rights  and  liabilities  arising 
from  circumstances  other  than  those  of  the 
relationship  of  landlord  and  tenant. 

An  Act  by  which  the  jurisdiction  of  the 
ordinary  Courts  of  Judicature  is  taken  away 
iflust  be  construed  strictly.  The  jurisdiction 
of  the  ordinary  Courts  of  Judicature  is  not 
to  be  taken  away  by  putting  a  construction 
upon  an  Act  of  the  Legislature  which  does 
not  clearly  say  that  it  was  the  intention  of 
the  Legislature  to  deprive  such  Courts  of  their 
jurisdiction. 

Looking  at  Act  X.  of  1859,  I  hold 
that  it  was  not  the  intention  of  the  Legis- 
lature to  take  away  the  jurisdiction  of  the 
ordinary  Courts  of  Judicature  of  trying 
whether,    under    particular    circumstanceSi 


other  persons  than  tl^e  actual  tenants  of  ibe 
land  might  not,' according  to  the  Rulea  of 
Equity,  be  liable  to  pay  the  rent  of  that  land. 
That  is  the  question  which  I  wished  to  have 
answered  when  the  Division  Bench  pal  the 
question  in  the  form  in  which  it  was  sub- 
mitted.  It  appears  to  me  that  the  question 
must  be  answered  in  the  negative,  and  that 
the  Division  Bench  should  be  informed  that 
the  Collector  was  not  competent  to  try  the 
points  involved  in* the  first  question. 

The  case   will  go   back  to   the   Division 
Bench  for  the  purpose  of  being  determined 
by  them,  and   I  shall  avail    myself  of  the 
benefit  which  I  have  had  of  learning  from 
my   Hon'ble  colleague  on   my  right    (Mr. 
Justice  Kemp),  what  the  plaint  actually  states. 
The  Division  Benf  h  may  possibly  have  asked 
this  question  unnecessarily,  and  may  have 
been  the   cause  of  fruitlessly  and   unneces- 
sarily wasting  the  time  of  two  of  the  Judges 
of  this    C'ourt  for  four  or  five  hours  on  a 
matter  which  may  ultimately  turn  out  to  be 
immaterial.     I  endeavor  to  be  as   accurate 
as  I  can.     But  a  preliminary  question  having 
been  raised  that  the  CoUecior  could  not  deal 
with  matters  of  equity,  I  wished  to  know, 
before  I  went  into  the  whole  case  both  as 
to  the  plaint  and  the  evidence,  whether  the 
Collector  had  jurisdiction  to  deal  with  mere 
equitable  rights  and  liabilities,  and  whether 
the  Division  Bench,  sitting  in  appeal  from  the 
judgment  of  a  Collector,  was  entitled  to  deal 
with  such  matters  before  they  had  been  tried 
in  the  first   instance   by  a   Court   of   Ordi- 
nary Civil  Jurisdiction.     It  appeared  to  me 
that  the  Collector  had  no  such  jurisdiaion, 
and  that  the  case  ought  to  have  been  brought 
before  the  proper  Court  of  Civil  Jurisdiction. 
Having  now  obtained  the  opinion  of  the  ma- 
jority of  the  Judges  of  the  Full  Bench,  1  shall 
be  able  to  express  my  own  judgment  upon 
it  when  the  case  goes  back  to  the  Division 
Bench. 

Kempt  y. — The  majority  of  this  Bench  is 
against  me;  and  the  learned  Judges  consti- 
tuting that  majority  have  thought  it  right 
to  answer  the  first  question.  I  may  add 
that,  if  I  could  bring  myself  to  think  that 
the  question  was  raised,  I  should  have 
answered  it  in  the  same  manner  as  th^ 
have  done. 

Macpherson,  J, — As  the  majority  of  the 
Court  hold  that  the  first  question  (in  its  full 
extent)  does  arise  In  this  case,  I  think  it 
right' to  add  that,  as  regards  the  point  of 
law  involved,  my  opinion  is  the  same  as  that 
I  which  is  expressed  in  the  a^|swer  which  the 
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majority  of  the  Court  propose  to  give.  I  am 
of  opinion  that  the  Revenue  Courts  have  no 
jurisdiction  to  try  a  suit  for  rent  when  the 
Issue  is  not  merely  whether  the  defendants 
are,  by  reason  of  their  own  possession  or 
that  of  thei:  agent  {e  g.,  one  who  holds  for 
d^em  benamee),  in  the  position  of  tenants, 
and»  as  such,  liable  for  the  rent,  but  whether, 
by  reason  of  their  having  a  beneficial  or 
equitable  interest  of  some  sort  in  the  tenure, 
they  are,  in  equity,  liable  to  be  charged  with 
the  rent. 


ported  in  Volume  II.  of  the  Agra  Sudder 
Court  Reports,  page  4o6^^adaree  Lall,  ap- 
pellant. However  unreasonable  it  may  ap- 
pear at  first  sight,  that  a  tenant  who  is 
actually  upon  the  land  is  not  to  be  permit- 
ted to  claim  a  privilege  which  is  extended 
to  a  mere  neighbour,  we  are  wholly  unable 
to  enlarge  the  scope  of  a  law  which  we 
must  apply  to  those  cases  which  expressly 
fall  within  its  provisions.  We  reverse  the 
judgment  of  the  Lower  Appellate  Court, 
and  decree  this  special  appeal  with  costs. 


The  24th  September  1867. 

Present : 

The  Hon'ble  G.  Loch  and  Dwarkanalh 
Mitter,  Judges, 

Mabosnedan  Law— Pre-emption— Tenant's 

right. 

Case  No.  597  of  1867, 

Special  Appeal  from  a  decision  passed  by 
Mr.  W.  M,  Beaufort,  Additional  Judge 
0/  Tirhoot,  dated  the  nth  January 
j86jy  reversing  a  decision  passed  by 
Baboo  Byjnath  Suhaye,  Moonsiff  of 
that  District,  dated  the  20th  March  1865. 

Gooman  Sing  (Plaintiff),  Appellanty 

versus 

Tripool  Sing  and  others  (Defendants), 
Respondents. 

Baboo  Kalee  Kishen  Sein  for  Appellant. 

Baboo  Debendro  Narain  Bose 
for  Respondents. 

The  Mahomedan  Law  nowhere  recognizes  the  right 
of  pre-emption  in  favor  of  a  mere  tenant  upon  the  land. 

Mitter,  y.— We  think  that  the  judgment 
of  the  Lower  Appellate  Court  in  this  case 
cannot  be  susUined.  The  Mahomedan  Law 
nowhere  recognizes  the  right  of  pre-emption 
in  favor  of  a  mere  tenant  upon  the  land.  On 
referring  to  the  Chapter  on  Pre-emplio%  in 
the  Hedaya,  we  find  that  there  are  only 
three  classes  of  persons  in  whose  favor  this 
right  is  recognized,  and  a  tenant  does  not 
fall  within  any  of  those  three  classes.  That 
the  hlter  cannot  claim  the  right  of  pre-emp- 
tion is  clearly  laid  down  in  pp.  47  >  ^^^ 
473  ol  Baillie's  work  on  the  Mahomedan  Law, 
and  there  is  atisb  a  ruling  to  that  effect  re- 

Vol.  VIII. 


The  24th  September  1867. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  Dwarkanath 

Mitter,  Judges.  - 

Stamps— Note  (e).  Clause  zz,  Schedule  B,  Aet 
X.,  z86iH-CUuffl  to  fractional  share  of  zemia- 
daree. 

Case  No.  702  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Mymensingh,  dated  the  26ih 
February  i86*j,  reversing  a  decision  passed 
by  the  Sudder  Ameen  of  that  DistHc^, 
dated  the  8th  August  r866.  ! 

Raj  Chunder  Roy  (Defendant),  Appellant^* 

versus 

Chundee  Chum  Naik  and  others  (PlaintiSs), 

Respondents. 

Baboos  Tarucknath  Duit  and  Chunder 
Madhub  Ghose  for  Appellant. 

Baboos  Anund  Chunder  Ghosal  and  Oiool 
Chunder  Mookerjee  for  Respondents. 

A  suit  for  the  declaration  of  title  to  a  fiactional  share 
in  a  zemindaree  paying  revenue  to  Goverament  is  not 
a  suit  "  for  lands  formin|r  one  entire  mehal  or  a 
specific  portion  thereof  with  a  defined  jummt;"  such 
share,  being  "  an  interest  in  land,"  should  be  vahied 
accordinfi:  to  the  provisions  of  note  (f ),  Qause  1 1,  Sche* 
dule  B,  Act  X.  of  1862. 

Mitter,  J. — It  is  urged  before  us  in  this 
special  appeal  that  the  plaintiffs,  special  re- 
spondents, ought  to  have  valued  their  claim 
according  to  the  provisions  of  note  (e),  Clause 
II,  Schedule  B,  Act  X,  of  1862,  and  npt 
according  to  those  of  note  {a)  as  they  have'dcme. 
I  think  that  this  contention  is  sound  in  law. 
The  suit  w^s  for  the  declaration    of   the 
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plaintiff's  tide. to  a  certain  fractional  share 
in  a  zemindareuii^ying  revenue  to  Govern- 
ment.   I  am  oFopinion  that  such  a  suit  is 
not  a  suit  ''for  lands  forming  one  entire 
''  mehal,  or  a  specific  portion  thereof,  with  a 
*'  defined  jumma.     I  think  that,  in  order  to 
bring  a  case  within  the  meaning  of  these 
words,  the  suit  must  be  for  the  whole  of  the 
land  and  for  the  entire  interest  in  it,  whether 
it  constitutes  one  entire  mehal  or  a  specific 
portion     thereof     with  ;  a    defined   jumma. 
In  the  present  case,  the  plaintiffs  sued  for 
a  fractional  share  in  a  joint  estate  held  in 
common    tenancy.     Now;    this     fractional 
share  extends,  no  doubt,  over  all  the  lands 
comprised  in  the  estate,  but  it  eannot,  there- 
fore, be  regarded  as  anything  more  than  a 
mere  interest  in  these  lands.     It  cannot  be 
held  that  a  suit  for  a  share  in  the  lands  is  a 
suit  for  the  lands  ihemseives ;  and,  although 
the  share  in  question  extends  over  the  whole 
of  the  lands  forming  one  entire  mehal,  a 
6uil  for  such  a  share  i^  clearly  distinct  and 
distinguishable    from     a    suit    for    lauds 
constituting  one  entire  mehal.    Nor  can*it 
be  said  that  the  share  in  question  forms  a 
.specific  portion  of  the  mehal  with  a  defined 
jumma;    jsi,   because    it   does    not   cover 
the  entire  interest  in  the  land  ;  2ndi  because  it 
does  not  constitute  a  specific  portion  of  the 
mehal;  j/*^,    because    there  is  no  defined 
jumma  attached  to  it.    A  combination  of 
all  these    three    elements    is  indispensibly 
necessary.    I  think  that   the  word  specific 
must  have  some  me;ining  attached   to    it. 
It  signifies,  in  my  opinion,  something  that 
can  be  particnlarized — ^something  that  can  be 
pointed  out  as  having  a  distinct  and  separate 
existence  by  itself.    A  fractional   share  in 
a  joint  estate  runs  indefinitely  and  indiscri- 
minately over  the  whole,  and  there  are  no 
means  of  distinguishing  one  fractional  share 
from  another  of  an  equal  extent.     I  think 
that  such  a  share  cannot  be  said  to  consti- 
tute a  specific  portion  of  the  mehal,  nor  can  it 
be  said  to  bear  a  defined  jumma.     It  is  true 
that  the  amount  of  jumma  payable  for  it  can 
be  ascertained  by  calculation,  but  this  calcu- 
lation is  good  as  between  the  different  sharers 
only.      The    jumma    thus    ascertained    is 
clearly  distinguishable  from  what  is  called 
a  defined  jumma.    The  wx)rd  defined  con- 
veys the  idea  of  something  that  has  been 
laid' down  within  its  proper  limits.     Now, 
this  dan  be  done  by  the  Revenue  Authorities 
only.-  The  Collector  might  define  the  jumma 
by  opening  a  separate  account  under  Sections 
lo  and  II  of  A6t  XL  of  1S59,  ^^  ^y  ^ri  ac- 
tual butwarrah.     But,    until  this    is    done, 


and  if  the  jumma  was  not  otherwise  defined 
at  tb^  time  of  the  original  settlement,  I 
think  that  the  share  in  question  cannot  be 
said  to  bear  a  defined  jumma*  For  these  rea- 
sons, I  hold  that  the  share  in  question  is 
''an  interest  in  land,"  and  therefore  £alls 
within  the  purview  of  note  (e).  Now,  it  is 
admitted  that«  if  the  mode  of  valuation  laid 
down  in  that  note  had  been  adopted,  the  suit 
ought  jlo  have  been  ins^tuted  in  the  Court  of 
the  Principal  Sudder  Ameen,  and  not  in 
that  of  Sudder  Ameen,  where  it  was  actually 
brought.  As,  therefore,  the  objection  taken 
by  the  special  appellant  is  correct  in  law, 
and  as  it  affects  the  jurisdiction  of  the  Court 
in  which  the  suit  was  instituted,  I  would 
reverse  the  judgment  of  the  Lower  Appel- 
late Court,  and  restore  that  of  the  first  Court. 
I  would  accordingly  decree  the  special  ap- 
peal with  costs. 

Phear^  J. — I  concur  in  the  judgment  of 
my  brother  Mitter  generally  for  the  reasons 
which  he  has  given. 


The  24th  September  1^67. 

Present: 

The  Hon'ble  W.  S.  Seton-Karr  and  A.  G. 
Macpherson,  Judges. 

Evidence— Copy  of  a  copy— Section  17,  Reffula* 
tion  XS^VI.,  X793. 

Case  No.  1417  of  1867, 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Principal  Sudder  Ameen 
of  East  Burdwan,  dated  the  2gth  March 
i86jy  modifying  a  decision  passed  by  the 
Moonsiff  of  Selimabadf  dated  the  z^h 
February  1866, 

Sreemunt  Kowar  (Plaintiff;,  Appellani^ 

versus 

Akbur  Mundul  and  ahers  (DeJendantsX 

Respondents^ 
m 
Baboo  Kedarnaih  Chatterjee  for  AppeUaiU* 

Baboos  Umbika  Churn  Banerjte  and  OiJkay 
Churn  Ghose  for  Respondents. 


A  copy  of  a  document  purporting'  to  be  the 
an  original  kobalah  alleged  to  have  been  refill 
a  Cazee  does  not  come  withia  the  proviaioas  oi 
Ution  XXX VJ.*  1793,  Section  17.  • 
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it  QDglit  poisibty  be  receivable  as  evideace  tf .  the 
accim^^  of  the  first  copy«  and  the  execution  aod  loss 
of  the  original,  were  proved. 

Mmcphtr^oHy  y.^'Tnt  qoestion  in  this  ap- 
peal is  whether  the  Lower  Appellate  Court  is 
right  in  admitting  in  evidence  a  copj  of  a  copj 
of  a  certain  kobalah  on  which  the  defendants 
relied  as  proving  the  sale  upon  which  their 
lille  depokded.  This  copy  was  rejected  by 
the  Court  of  first  instance,  on  the  ground 
that  there  was  no  cause  shown  why  the 
original  was  not  produced.  That  Court, 
moreover,  was  not  satisfied  upon  the  evidence 
that  any  such  kobalah  as  alleged  ever  was 
executed.  The  Lower  Appellate  Court  took 
further  evidence  on  the  question  of  the  loss  of 
the  original,  and  admitted  the  copy  on  the 
strength  of  the  evidence  of  one  of  the  defend- 
ants that  he  had  left  the  original  with  a  certain 
person,  and  that,  when  he  (the  defendant)  was 
away  in  Calcutta,  there  was  a  dacoiiy  in  that 
person's  house,  when  the  original  deed  was 
^olen,  since  which  time  it  has  never  been 
seen. 

In  special  appeal  it  is  contended  that  a 
copy  c^  a  copy  of  a  document  is  not  ad-> 
missible. 

In  this  case,  the  copy  produced  is  a  copy 
of  a  document  entered  in  the  books  of  a 
Cazee,  which  document  purports  to  be  the 
copy  of  an  original  kobalah  alleged  to  have 
been  registered  by  the  Cazee.  An  attempt 
has  been  made  to  bring  the  copy  within  the 
provisions  of  Regulation  XXXVI.,  1 793,  Sec- 
tion 17.  But  that  Regulation  does  not  ap- 
ply to  registration  by  Cazees ;  therefore  this 
attempt  fails. 

If  there  were  satisfactory  proof  of  the  exe- 
cution and  contents  of  the  original,  and  of 
the  accuracy  of  the  copy  from  which  the  copy 
tendered  as  evidence  was  made,  the  latter 
might  possibly  be  receivable,  if  the  loss  by 
the  dacoity  was  proved.  But  it  appears 
to  us  that  there  is  on  the  record  no  legal  evi- 
deace of  a  dacoity  or  of  loss  of  this  alleged 
kobalah  in  consequence  ;  and,  whereas  the 
Court  of  first  instance  did  not  believe  the 
facium  of  the  kobalah^  the  Appellate  Court 
does  not  say  that  it  considers  the  execution 
of  it  proved. 

There  is,  in  truth,  no  evidence  upon  the  re- 
cord which  justified  the  reversal  by  the 
Lower  Appellate  Court  of  the  decree  which 
Ihe  Coiut  of  Original  Jurisdiction  passed.  We, 
therefore,  reverse  the  judgment  of  the  Court 
Mow  whh  costs,  and  aflirm  the  judgment  of 
the  Court  of  firA  instance. 


The  14  th  September  1867. 
Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Judges. 

Object  of  Sale  Law  (Act  XL,  i859>— Irregularily 
in  the  conduct  of  the  sale — Hardship  or  injos^ 
tice— Remedies  under  Sections  as  26— Juris- 
diction—  Commissioner--  Government—  Civil 
Court— Suit  to  set  aside  sale — ^Action  for  dama- 

33^ 


Special  Appeals  from  a  decision  passed  by 
the  Principal  Sudder  Anieen  of  the  24- 
Pergunnahsy  dated  the  ijth  August  1866, 
affirming  a  decision  passed  by  the  Sudder 
Ameen  of  that  District ^  dated  the  ajth 
January  1866, 

Case  No.  1232  of  1867. 

Womesh  Chundcr  Chatterjee  (Plaintiff), 

Appellant^ 

versus 

The  Collector  of  the  34-Pergunnah8  and 
others  (Defendants),  Respondents^ 

Baboos  Kishen  Kishore  Ghose,  Sreenath 
Doss,  and  Poorno  Chunder  Shome  for 
Appellant. 

Baboo  Sreenath  Doss  for  Respondents. 

Case  No,  1233  of  1867. 

Womesh  Chunder  Chatterjee  (one  of  the 
Defendants),  Appellanty 

versus 

Isharutoollah  (Plaintiff)  and  others 
(Defendants),  Respondents, 

Baboo  Sreenath  Doss  for  Appellant. 

Baboo  Poorno  Chunder  Shome 
for  Respondents. 

The  obiect  of  the  Sale  Law  (XI.  of  1859)  is  to  five  a  ti- 
tle to  the  purchaser  which  shall  not  be  open  to  challenge 
by  any  body ;  and  the  only  ground  on  which  a  revenue- 
sale  can  be  set  aside  is  (Section  25)  that  of  irreijrubrity 
in  conducting  the  sale,  in  which  case  the  Commissioner 
can  set  it  aside  on  a  petition  of  appeal  presented  to  him 
within  fifteen  daya  of  the  sale.  I1ie  petition  may  dis- 
close a  case  of  hardship  or  injustice  where  irregularity 
does  not  ekist ;  as  for  instance,  that  the  sale  h£&  talcea 
place  where  no  arrear  is  due,  and  under  such  circum- 
stances the  Government,  under  Section  96^  may  set 
asicid  the  sale. 
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If  the  Commissioner  will  not  interfere,  the  party  ag> 
grieved  may>  within  one  vear  from  the  sale  becoming 
conclusive  (Section^^^f  bring  an  action  in  the  Civu 
Court  under  Section  33,  and  the  Court  may  set  aside 
the  sale  on  proof  of  irregularity  and  of  suMtantial  in- 
jury caused  thereby* 

If  no  irres[ularity  producing  substantial  injury  is 
provedi  the  Civil  Cfourt  cannot  entertain  an  action  to 
set  aside  a  sale  for  arrears,  and  the  only  course  open  to 
an  injured  party  is  by  a  suit  for  damages  as  provided 
for  in  Section  33. 

Loch,  J. — The  farmer  of  certain  G^ern- 
ment  fisheries  was  supposed  to  have  fallen  into 
arrears,  and  the  property  of  his  surety,  Maho- 
med All,  was  sold  by  the  Collector  to  make 
good  the  deficiency,  on  8th  December  1864. 
On  i6th  Jane  1865,  Womesh  Chunder  Chat- 
(erjee,  the  plaintifiF  in  case  No.  1232,  having 
a  decree  against  Mahomed  Ali,  sold  his  rights 
and  interests  in  this  property,  and  purchased 
them.  He  then  brought  an  action  against  the 
Government  to  set  aside  the  sale  of  the  pro- 
perty for  arrears  of  revenue,  on  the  ground  that, 
when  it  was  sold,  no  arrear  was  due,  the  farmer 
never,  as  he  alleged,  having  been  put  into 
possession,  and  having,  in  consequence, 
thrown  up  his  lease.  This  suit  has  been  dis- 
missed by  both  the  Lower  Courts  on  the 
ground  that,  under  the  provisions  of  Act  XL 
of  1859,  they  hive  no  jurisdiction,  no  appeal 
having  been  preferred  from  the  order  of  the 
Court  causing  the  sale  to  the  Revenue  Com- 
missioner as  provided  for  by  Section  25  of 
that  law. 

The  other  suit,  No.  1233,  is  instituted  by 
the  auction-purchaser  at  the  Government 
sale  to  set  aside  the  subsequent  sale  made 
by  the  decree-holder,  and  the  Lower  Courts 
have  decided  in  his  favor. 

It  appears  that,  on  the  petition  of  the  son 
of  Mahomed  Ali,  the  case  was  brought  to 
the  notice  of  the  Revenue  Commissioner, 
who  reported  the  matter  to  the  Board,  recom- 
mending the  annulment  of  the  sale,  on  the 
ground  that,  at  the  time  of  the  sale,  no 
arrear  was  in  existence.  He  stated,  further, 
that,  as  no  irregularity  in  conducting  the 
sate  had  occurred,  he  had  no  authority  to 
cancel  it  under  the  provisions  of  Section  25, 
Act  XL  of  1859,  and  he  requested  the 
Board"  to  obtain  the  sanction  of  Government 
to  the  cancelment  of  the  sale.  On  9th 
August  1867,  the  Government  ordered  the 
sale  to  be  cancelled  under  the  circumstances 
mentioned. 

This  case  was  adjourned  on  a  former 
occasion  to  enable  the  parties  to  ascertain 
and  state  to  the  Court  the  result  of  the 
application  to  Government  which  has  been 
mentioned  above. 


The  appellant,  on  the  ground  that  the 
sale  had  been  set  aside,  asked  the  Court  to 
decree  his  appeal  with  costs,  which  appli* 
cation  was  opposed  by  the  Government 
pleader  on  two  grounds :  / j/,  that  such  aa 
action  would  not  lie  in  the  Civil  Courts; 
and,  2nd,  that,  even  if  a  suit  would  lie,  the 
present  suit  was  premature,  as  the  plaintiff 
should  have  awaited  the  result  of  the 
reference  to  Government. 

It  is  urged  before  us  that,  this  being  a 
sale  for  arrears  of  revenue,  the  only  course 
open  to  the  plaintiff  was  by  appeal  to  the 
Commissioner  under  the  provisions  of  Sec- 
tion 25,  Act  XL,  1859,  and  that  this  appeal 
was  required  by  law  to  be  presented  on  or 
before  the  fifteenth  day  from  the  date  of 
sale;  and,  if  there  had' been  irregularity  in 
conducting  the  sale,  the  Commissioner^  un- 
der the  powers  given  him  by  that  Section, 
might  set  it  aside;  that,  under  the  provi* 
sions  of  Section  33  of  the  Act,  a  suit  could 
be  brought  in  the  Civil  Court  to  set  aside  a 
sale  only  where  an  appeal  had  been  previ- 
ously and  unsuccessfully  made  to  the  Com- 
missioner, and  that  the  only  grounds  on 
which  such  a  suit  would  lie  were  that  it 
had  been  made  contrary  to  the  provisions 
of  the  Act,  and  then  only  on  proof  that 
the  plaintiff  had  sustained  substantial  injury 
by  reason  of  the  irregularity  complained  of. 
It  is  further  urged  that  the  «uit  must  be 
brought  within  one  year  from  the  date  of 
the  sale  becoming  conclusive  as  provided  in 
Section  iT^  and  it  is  contended  that,  in  this 
case,  plaintiff  is  out  of  Court  on  every  one 
of  the  above  grounds. 

Then,  again,  it  is  urged  by  the  Govern- 
ment pleader  that,  as  soon  as  the  mistake 
was  brought  to  the  notice  of  the  authorities, 
steps  to  rectify  the  error  were  taken,  and 
application  was  made  to  the  Government  to 
cancel  the  sale  ;  and  the  plaintiff  should 
have  awaited  the  result  of  that  application 
before  he  brought  his  suit.  It  Is  also  press- 
ed upon  us  that  plaintiff  cannot  be  In  a 
better  position  than  his  judgment-debtor 
whose  rights  and  interests  he  purchased. 

The  appellant  has  this  day  laid  befoit 
the  Court  an  authenticated  office-copy  of  a 
letter  from  the  Officiating  Commissioner  of 
the  Presidency  Division  to  the  Secretaiy  to 
the  Board  of  Revenue  of  5th  July  1867, 
No.  307,  from  which  it  appears  that  Mahonied 
Ali,  the  original  surety,  died  before  the 
sale  took  place;  that  his  son,  Ishak  Al^ 
did  appeal  to  the  Commissioner  for  the  i»* 
versal  of  the  sale   within  the  period  pro* 
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scribed  by  Section  as,  Act  XL  of  1859;  that 
no  orders  had  been  passed  upon  the  petition 
owing  to  a  long  and  intricate  enquiry  into 
the  accounts  of  the  Government  farmer,  the 
resuk  of  which  established  the  fact  that,  at 
the  time  of  the  sale  for  arrears  of  revenue, 
no  arrear  was  due  by  the  farmer,  but,  on  the 
contrary,  money  was  due  Xo  him  by  the  Col- 
lector. The  Commissioner  then  observes 
that  there  was  no  technical  irregularity 
about  the  sale,  and  that  he  does  not  think 
he  has  the  power  to  annul  the  sale  under 
the  provisions  pf  Section  25  upon  the 
ground  of  its  being  discovered  that  no 
arrear  was  due;  and  he  recommends  the 
Board  to  move  the  Government  to  set  aside 
the  sale  under  the  provisions  of  Section  26. 
This  letter  and  the  letter  from  the  Board  to 
Government  of  25th  July  1867,  and  the 
reply  of  Government  dated  7th  August 
1867,  No.  301,  show  clearly  that,  when  the 
sale  was  made,  no  arrear  existed,  and  that, 
after  the  sale,  Ishak  Ali,  the  son  and  repre- 
sentative of  the  surety  Mahomed  Ali,  did  file 
an  appeal  within  the  period  and  in  the  man- 
ner prescribed  by  law. 

Such  being  the  facts  as  now.  placed  before 
us,  the  first  question  we  have  to  dispose  of 
is,  whether  the  plaintiff  could,  under  any 
circumstances,  bring  a  suit  in  the  Civil 
Court  to  set  yide  the  sale.  Plaintiff,  we 
must  remembef,  is  in  the  shoes  of  the  surety, 
Mahomed  Ali,  and  can  claim  no  higher 
rights  than  he  possessed.  To  determine 
this,  it  is  necessary  to  ascertain  whether 
Act  XI.  of  1859  contemplates  such  a  case 
as  the  present,  and  provides  a  remedy  for  it. 
NoWy  that  law  clearly  supposes  that  an  arrear 
is  due,  and  that  a  sale  takes  place  on  account 
of  an  ascertained  arrear,  and  it  provides  for 
the  reversal  of  a  sale  if  there  have  been  irre- 
gularities in  conducting  the  sale  by  appeal 
to  the  Commissioner  under  Section  25,  and 
an  ultimate  suit  in  the  Civil  Court  to  set 
aside  the  order  of  the  Commissioner,  but 
such  suit  can  be  brought  only  on  the  ground 
of  irregularity  in  conducting  the  sale,  and 
the  sale  can  only  be  set  aside  on  proof  of 
material  injury  arising  from  the  alleged 
irregularity. 

It  is  true  that  a  special  remedy  is  provided 
fat  cases  of  hardship  and  injustice  by  Sec- 
tion 26,  but  does  the  existence  of  that  Sec- 
tidi  oblige  a  party  to  apply  to  the  Revenue 
Authorities  where  no  irregularity  in  conduct- 
ing the  sale  exists,  and  shut  the  doors  of  the 
CMl  Court  against  him  when  he  seeks 
to  wt  aside  a  %ale  on  grounds  wbich«  he 


alleges,  were   not  contemplated  by,  or- not 
within  the  scope  of,  the  Revenue  Sale  Law? 


It  is  said  that  the  cases  contemplated  by 
Section  26  are  those  where  a  valuable  estate 
has  been  sold  for  a  trifling  balance,  or  where 
the  party,  whose  estate  had  been  sold,  had 
money  in  the  Collector's  hands  sufficient  to 
meet  the  balance  which  that  officer  refused 
to  credit  to  the  estate — the  former  would  be 
a  case  of  hardship,  the  latter  of  injustice, 
and  for  such  cases  Section  26.  provides,  but 
not  for  cases  when  there  was  no  arrear  at 
all.  It  is  further  said  that  the  sale,  being 
that  of  the  property  of  a  surety,  could  not 
properly  be  made  under  Act  XI.  of  1859, 
and,  even  if  the  surety  bad  agreed  that  his 
property  should  be  sold  under  that  law  on 
default  by  his  principal,  yet  his  agreement 
only  extended  to  the  mode  of  sale,  but  did 
not  deprive  him  of  any  civil  right.  He 
agreed  that  the  property  might  be  sold 
under  the  Revenue  Sale  Law,  /'.  ^.,  that  it 
might  be  sold  without  a  suit  in  Court  and 
after  decree,  but  he  did  not  thereby  give  up 
his  right  to  bring  an  action  in  the  Civil 
Court  to  recover  the  property  if  illegally 
sold;  and  it  is  added  that,  even  if  Section 
26  provides  for  such  a  case  as  the  present, 
neither  it  nor  any  other  Section  of  the  Act 
prohibits,  in  distinct  terms,  a  suit  to  set 
aside  a  sale. 

It  is  necessary  to  read  Sections  25,  26, 
and  33  of  Act  XI.  of  1859  together.  These 
Sections  are  not  new,  but  are  a  re-enactment 
of  Sections  17,  18,  and  24  of  Act  I.  of  1845, 
with  some  additions  to  the  latter  Section. 
The  object  of  the  sale  law  is  to  give  a  title 
to  the  purchaser  which  shall  not  be  open  to 
challenge  by  any  body :  hence  it  fences  about 
the  auction-purchaser  against  any  claims  of 
the  defaulter  or  others,  and  provides  another 
remedy  for  them  should  any  one  have  suffer* 
ed  injury  by  the  sale.  The  only  ground  on 
which  a  revenue-sale  can  be  set  aside  is, 
as  we  see  from  Section  25  of  the  Act,  on 
the  score  of  irregularity  in  conducting  the 
sale,  and  then  the  Commissioner,  on  a  peti- 
tion of  appeal  presented  .  to  him  within 
fifteen  days  of  the  sale,  can  set  it  aside. 
The  terms  of  the  petition,  however,  need 
not  be  limited  to  pointing  out  only  irregular- 
ities. It  may  set  forth  any  other  cause  for 
setting  the  sale  aside ;  it  may  disclose  a  case 
of  hardship  or  injustice  where  no  irregular- 
ity in  conducting  the  sale  exists,  for  insUnce, 
that  the  sale  has  taken  place  where  no  anrear 
is  actually  due,  and  under  such  circum- 
stances the  Government^  under  the  provisions 
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of  Section  26,  may  set  aside  the  sale.  If  the 
Commissioner  wj|j  not  interfere  to  set  aside 
the  sale,  the  party  who  considers  himself 
aggrieved  may  bring  an  action  in  the  Civil 
Court  nnder  Section  33  of  the  Act,  and  may 
ask  to  have  it  set  aside  on  the  score  of 
irregularity,  and  the  Court  may  set  it  aside 
on  proof  of  the  existence  of  such  irregularity, 
and  of  substantial  injury  caused  to  the  plaint' 
if!  by  such  irregularity.  Such  suit  must  be 
brought  within  one  year  from  the  date  of  the 
sale  becoming  final  and  conclusive  as  provid- 
ed in  Section  27  of  the  Act.  If,  therefore, 
no  irregularity  producing  substantial  injury 
is  pleaded,  a  Civil  Court  cannot  entertain 
an  action  to  set  aside  a  sale  for  arrears  of 
revenue,  or  other  demands  realizable  in  the 
same  manner  as  arrears  of  revenue ;  and  the 
only  coarse  open  to  a  party  who  considers 
himself  to  be  injured  by  the  sale  of  his  pro- 
perty, should  the  Commissioner  under  Sec- 
tion 25  or  the  Grovernment  under  Section 
26  refuse  to  interfere,  is  by  a  suit  for 
damages,  as  provided  for  in  the  latter  part  of 
Section  33.  • 

Applying,  then,  the  law  as  thus  under- 
stood to  plaintiff's  case,  we  find  that  his 
estate  was,  under  the  terms  of  his  own  surety* 
bond,  made  subject  to  sale  under  the  provision 
of  Act  XI.  of  1859,  and  was  sold  under  that 
Act.  We  find  that  an  appeal  was  preferred 
to  the  Commissioner  by  the  son  of  the  surety 
who  is  now  represented  by  the  plaintiff, 
within  the  period  prescribed  by  Section  25 
of  the  Act ;  but  plaintifF,  instead  of  awaiting 
the  result  of  that  appeal,  has  been  prema- 
ture in  bringing  this  suit.  We  find,  fur- 
ther, th^  as  this  suit  is  brought  to  set  aside 
the  sale,  not  on  the  grounds  set  forth  in 
Section  33,  m.,  irregularity  in  conducting 
the  sale,  the  suit  is  not  within  the  jurisdic- 
tion of  the  Civil  Court,  and  cannot  be  enter- 
tained. We  think,  further,  that,  as  the 
surety  agreed  that  the  property  pledged  by 
him  should  be  sold  under  the  provisions  of 
Act  XL,  M59,  on  default  of  his  principal,  he 
must,  in  the  absence  of  any  reservation,  be 
bound  by  all  the  provisions  of  that  law ;  he 
cannot  now  say  that  he  intended  the  sale  to 
take  place  in  the  mode  prescribed  by  that 
law,  and  reserved  to  himself  a  right  of  action 
exclusive  of  that  law. 

Considering,  then,  that  the  plaintiff  has 
no  cause  of  action,  we  think  the  Lower 
Courts  were  right  in  dismissing  his  suit  with 
costs,  and  we  dismiss  this  special  appeal 
with  costs. 

We  think,  however,  that  the  special 
appeal  No.  1233  must  be  decreed  against 


the  auction^pui chaser,  as  his  suit  was  qi 
unnecessary,  and  the  Government  bi^ve 
aside  the  sale  and  restored  the  property 
the  representative    of    the   original  vast 
We,  therefore,  give  a  decree  in  special  a] 
No.  1,233,  ^^d  dismiss  the  plaintilF  Is 
oollah's  case  with  costs. 


The  24th  September  1867. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanalh 

Mitter,  Judges. 

Limitation— Breach  of  contFact— Cbuiie  xo» 
Section.!,  Act  XIV.,  1859. 

Case  No.  738  of  1867. 

Special  Appeal  from  a  decision  passed  hy 
the  Judicial  Commissioner  of  Chota 
Nagpore,  dated  the  gth  January  /W7, 
affirming  a  decision  passed  by  the  Dtpuiy 
Commissioner  of  Lohardugga,  daUd  the 
gth  June  1866. 

Pochooram  Sahee  (Plaintiff;,  ApptltatU, 

versus 

Choto  Lall  Mukoond  Lall  Sahee  (Defendant), 

Respondent. 

Baboo  Sham  Lall  Mitter  for  Appellant 

Baboo  Bhawanee  Churn  Duii  for 
Respondent. 

.     -  I 

An  action  for  breach  of  contract  oa  the  repwliatNM  •! 
a  lease,  provided  for  by  Clause  lo,  Sectioa  1,  Ad  XIV., 

1859- 

Bayleyy  7.— We    think  that    the  Lower 
Courts  are  right  in  this  case  in  holding  that 
Section  1,  Clause   10,  Act  XiV.,  bars  the 
plaintiff's  suit.    Defendant  agreed  to  gi\"e 
him    a    lease,    and    did    so;     and    when 
plainiiff  went,  in  the  same  month  in  which 
the  alleged  lease  purported  10  be  given,  to 
take  possession,  he  could  not  get  it,  becaosc 
a  third  pany  set  up  his  possesma  ■*!«  -^ 
lease    from    the    same    lessor    defeik*  ' 
Plaintiff  states  that  he    then  went  lo 
lessor  defendant,  and  stated  thete 
stances,  when  the    lessor  defendaot  sip«^ 
diated  such  a  lease  to  plataiAff  alsogcshcf. 
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Defendant's  case  was  a  denial  of  such  a 
lease;  but  plaintiff's  suit  is  admittedly 
broi^bt  three  years  after  the  repudiation  of 
the  alleged  lease  by  defendant.  That  repu- 
diation of  the  lease  was  undoubtedly  the 
breach  of  contract,  and  that  breach  the 
cause  of  action.  To  that  breach  of  contract 
Clause  10,  Section  i,  Act  XIV.  of  1859  ap- 
plies. 

Section  i.  Clause  ifi,  is  for  cases  not  pro- 
vided for  otherwise ;  but  this  case  is,  in  our 
opinion,  under  the  facts  above  stated,  clearly 
one  provided  for  by  Section  i,  Clause  10. 
Act  XIV.  of  1859. 


In  this  view,  we  dismiss  this  special  appeal 
vilh  costs. 


tlon  in  a  Crimina!  Court  fuqs  from  the  date  on  which 

he  SiT."n*^  T  ?T,»'^^fi^?<J/™'n  <^u^tody,  and  not  fVom 
the  date  on  which  the  cnrajnal  «terge  was  preferred. 

Miiter,  ^.—This  was  a  suit  for  damages 
for  mjury  caused  to  the  reputation  of  the 
plamtiff  by  a  malicious  prosecution  instituted 
agamst  him  in  the  Criminal  Court  by  the  de- 
fendant Goluk  Chunder.  The  Lower  Ap- 
pellate Court  has  dismissed  the  claim  upon 
the  ground  that  more  than  one  vear  having 
elapsed  from  the  date  when  the  criminal 
charge  was  preferred,  to  the  date  of  the 
institution  of  the  present  suit,  it  was  baN 
red  by  Clause  2,  Section  i,  Act  XIV.  of 
1859. 


The  25th  September  1867. 
Present : 

The  Hon'ble  G.  Loch  and  Dwarkanaih 
Mitter,  Judges. 

Lisitetioii— Salt  for  damages  for  maliciotta  oro- 
secation— Clause  2,  Section  i,  Act  XIV.  of 
1859. 

Case  No.  474  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  OficicUing  Additional  Principal  Sudder 
Ameen  0/  Chittagong,  dated  the  2gth 
December  1866 ^  reversing  a  decision  passed, 
hy  the  Moonsiff  of  Puttta,  dated  the  2gth 
March  i866. 

Obednl  Hossein  (Plaintiff),  Appellant, 

versus 

Golnck  Chunder  and  others  (Defendants), 

Respondents, 

Babop  Nursing  Chunder  Mitter 
tor  Appellant. 

Baboo  Greeja  Sunker  Mojoomdar 
for  Respondents; 

» 

^HVlfrnitatiOn  of  one  ^rear  prescribed  by  Clause  2, 
h3^9Hk  I9  Act  XIV.,  iS59»  lor  bringing  suit  (ox  images 
ior  iapigf  caused  to^eputation  by  a  malicious  prosecu- 


In  special  appeal,  it  is  contended  before 
us  that  the  period  of  one  year  prescribed 
by  the  aforesaid  Clause  ought  to  be  computed 
from  the  date  when  the  plaintiff  obtained 
his  final  discharge  .from  the  Magistrate.     I 
am  of  opinion  that  this  contention  is  sound. 
The  entire  prosecution  from  its  commence- 
ment down  to  its  termination  by  the  order 
of*  acquittal  passed  by  the  Criminal  Court 
ought  to  be  looked  upon  as  one  continuous 
act,   which  constitutes  the  plaintiff's  cause 
of  action  in   this  case.    The   various  acts 
done  by  the  defendant  during  the  course  of 
the  trial  all   go  to  constitute  the  prosecu- 
tion, and  limitation  can  hardly  be  said  to 
have  commenced  to  run  against  the  plaintiff 
until  the  last  of  those  acts  was  done,  which 
was  on  the  day  the  plaintiff  obtained   his 
discharge.    The  charge  was  the  mere  com- 
mencement of  the  prosecution ;  and  I  think 
that  it  would  be  unreasonable  to  hold  that 
the  plaintiff  was  bound  to  sue  within  one 
year  from  the  date  when  the  charge  was 
preferred   against  him,   without  waiting  for 
the  result  which  was  to  follow  upon  it.     It 
is  laid  down  in  page  733,  Broom's  Commen- 
taries  on  the  Common  Law,  3rd  Edition,  that 
in  an  action   for  a  malicious  prosecution, 
"  it  is  incumbent  on  the  i>laintiff  to  show 
"  that  tfie  proceeding  was  determined  in  his 
••  favor."    Hence  it  follows  that  the  plaint- 
iff cannot  be  put  to  his  action  before  the 
proceeding  in  the  Criminal  Court  is  actually 
determined.     1     would,     therefore,     reverse 
the  judgment  of  the  Lower  Appellate  Court 
so  far  as  the  defendant  Goluk  Chunder  is 
concerned,  and  remand  the  case  to  that  Court 
for  a  decision  upon  the  merits. 
Lochy  J, — I  concur. 
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The  25th  September  1867. 
Present: 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Judges. 

Limitation— Cause    of   action^Wrong^ul  pos- 
*    session  of  land— Sale  of  putnee  for  arrears 
of  rent— Proprietary  and  I^tneedaree  rights. 

Case  No.  544  of  1867. 

Special  Appeal  from  a  decision  passed  by  the 
Officiating  Judge  ofNuddea^  dated  the  nth 
December  1866,  reversing  a  decision  passed 
by  the  Moonsiff  of  that  District y  dated  the 
2ist  July  186$, 

Raj  Narain  Roy  and  others  (Defendants), 

Appellants, 

versus 

Woomesh  Chunder  Goopto  and  another 
(Plaintiffs),  Respondents. 

Baboo  Sreenatk  Doss  for  Appellants. 

Baboo  Anund  Chunder  Ghosal 
for  Respondents. 

A  suit  is  broueht  to  recover  possession  of  a  piece  of 
ll^und.  Plaintiff  had  {^ranted  a  putnee  of  certain  lands, 
including  the  piece  in  question,  and  the  putnee  was 
ultimately  sold  for  arrears  of  rent,  when  it  was  bought 
in  by  plaintiff.  On  taking  khas  possession,  plaintiff 
discovered  that  the  plot  in  suit  had  been  encroached 
upon  and  appropriatcHl  by  defendant,  who  is  admitted 
to  have  been  in  wrongful  possession  for  more  than  12 
years  before  the  institution  of  this  suit.  Query,  Is  plaint- 
iff 's  suit  barred  by  lapse  of  time  or  not :  in  other  words, 
when  did  plaintiff  s  cause  of  action  arise  ? 

Held  per  Phear,  J, — ^That  on  the  completion  of  the 
auction-sale  the  putnee  merged  in  the  superior  title 
of  the  zemindar  vendee,  who  thus  became  entitled,  by 
virtue  of  his  original  rights  as  zemindar,  to  possession 
of  the  entire  lands.  The  withholding  possession  con- 
stituted a  new  cause  of  action,  independently  of  the 
fact  of  its  being  a  persistence  in  that  which  was  before 
a  violation  of  the  putneedar*s  right  of  {possession.  The 
decision  of  the  Lower  Appellate  Court  is  right. 

Held  per  Bayley  tj,  {contra,  decreemg  the  appeal). — 
That  the  adverse  possession  by  the  third  party  is  of  the 
lands,  the  proprietary  right  of  which  remained  with  the 
zemindar,  ana  was  not  affected  by  the  intermediate 
.putnee-right  to  collect  rents,  &c.  On  that  proprietary 
right  being  interfered  with,  the  cause  of  action  arose, 
t.e,,  whenever  the  adverse  possession  commenced.  The 
zemindar  could  have  sued  whether  there  was  a  putnee 
or  not ;  as  he  did  not,  limitation  bars  the  suit. 

Phear y  J, — The  suit  is  brought  to  recover 
possession  of  a  small  piece  of  ground .  It  seems 
that  the  pknntiff  had  granted  a  putnee  of 
certain  land,  including  iSie  land  in  suit  to  one 
Damoodur  Chunder  Roy,  and  ultimately  this 
putnee  was  sold  by  auction  for  arrears  of  rent, 


when  it  was  bought  in  by  the  plaintiff  him- 
self. This  occurred  on  the  6th  Srabon  1269. 
On  proceeding  to  take  khas  possession  of  the 
lands  of  the  putnee,  the  plaintiff  discovered 
that  the  plot  of  land  now  sued  for  had  been 
encroached  upon  and  appropriated  by  the 
defendant,  the  owner  of  a  neighbouring 
talook,  during  Damoodar  Chunder's  enjoy- 
ment of  the  putnee ;  and  the  plaintiff  accord- 
ingly brings  this  suit  to  recover  his  lost  pro- 
perty. 

It  is  admitted  that  the  defendant  has  been 
in   wrongful   possession   of    that    land    for 
more  than  1 2  years  before  the  institution  of 
this    suit.     On    this,    arises  -  the  question 
whether  the   plaintiff's   suit   is   barred    by 
lapse  of  time,   or  not?      In  other   words, 
when   did   the   plaintiff's   cause    of    action 
ai  ise  ?  The  Lower  Appellate  Court  has  fouDd 
that    the    plaintiff's    cause    of    action    first 
accrued  when  he  obtained  back  his  property 
by  purchase  at  the  auction-sale,  l)ecause  he 
could  not  have  known  earlier  that  the  dis« 
possession    had    taken    place.     Manifestly. 
the  reason  given  for  this  decision  is  errone- 
ous,   inasmuch    as    the    accruing    of    the 
cause  of  action  could  in  no  way  depend 
upon  whether  the  plaintiff  was  aware  of  its 
existence,  or  not.    I  am,  however,  incttned 
to  think  that   the   decision    itself  is   right. 
It  seems  to  me  that,  during  the  pendency  of 
the  putnee,  the  plaintiff  was  not  entitled  to 
the  possession  of  the  land  subject  to  the 
putnee,  even  as  against  a  trespasser ;  he  was 
only    entitled   to   such    rents,    profits,    and 
privileges,  as  were  reserved  to  him  by  the 
pottah,  and  the   reversion   of   the  property 
contingent  on  the  event  of  the  putnee  in 
any  way  coming  to  end.     If  this  view  be 
correct,    the   occurrence   of   the   encroach- 
ment did  not  give  him  any  right  to  sue  to 
recover  possession,  although  it  might  have 
afforded  him  good  cause  to  sue  for  vindi- 
cation of  his  reversionary  and  other  rights, 
and  as  long  as  the   putnee  continued    in 
being,   his  posiiion  relative  to  the  wrong- 
doer did  not  alter.     Consequently,  the  cause 
of    action    upon    which    the    plaintiff    now 
sues  did  not  accrue  to  himself  during    the  ; 
time  that  the  putnee  lasted.    Then,  did  it  i 
during  that  period  accrue  to  the  putneedar,  : 
and  from  him  pass  to  the  plaintiff  by   the  | 
auction-sale?     I  think    there  is  no  doobc  ' 
upon  the  facts  that  the  right  to  sue  to  eject 
the  trespasser  did  accrue  to  the  putneedar 
when  the  encroachment  was  first  made,  aa^l, 
if  the  present  plaintiff  now  sues  only   hf  ; 
reason  of  claiming  through  the 
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and  on  the  foundation  of  his  rights,  then 
the  present  cause  of  action  must  date  back 
to  the  time  when  it  accrued  to  the  putnee- 
dar,  and  the  suit  is  clearly  barred  by  the 
Limitation  Act.     But,  passing  by  the  ques* 
tion  -whether,  under  the  rent-law,  the  pur- 
chaser at  a  sale  of  a  tenure  for  arrears  of 
rent  takes  with  it  such  rights  of  action  in 
regard  to  it,  and  no  more,  as  the  defaulting 
tenant   possessed   at  the    time  of    sale,   I 
think  that,  in  this  particular  case,   on  the 
completion  of  the   auction-sale,  the  putnee 
entirely  disappeared    by    merging    in    the 
superior  title  of  the  zemindar-vendee.    The 
zemindar  could  not  pay  rent  to  himself,  and 
there  was  nothing  in  the  facts  to  keep  the 
tenure  alive  for  the  benefit  of  any  one  else. 
On  the  putnee  thus  ceasing  to  exist,  the 
plainti£F  became  entitled,  not  as  claiming 
throogh  the    putneedar,   but  by    virtue  of 
his  original  rights  as  zemindar,  to  the  posses- 
sioEi  of  the   lands  in  their  entirety  which 
had  been  priginally  granted  in  putnee.     In 
this  state  of  things,  the  withholding  posses- 
sion from  him,  which  is  attributed  to  the 
defendants,  constitutes  a  new  cause  of  ac- 
tion, and  is  not  simply  a  continuance  of  that 
which  had  before  accrued  to  some  other  per- 
son.    The  defendant's  trespass  is  a  violation 
of  the  plaintiff's  right  of  possession,  which 
he  is  entitled  to  maintain  by  action  quite 
independently  of  the  fact  that  the  trespass 
in  qoestion  is  also  only  a  persistence  in  that, 
which  was  before  a  violation  of  the  putnee- 
dar's  right  of  possession.    The  violation  of 
right  In  the  two  instances  is  not  one  and  the 
same  thing,  because  the  two  rights  of  pos- 
session are  themselves  distinct.    The  zemin- 
dar does  not  acquire  his  right  of  possession 
from  the  putneedar,  but  he  does  so  as  a  con- 
sequence of  the    putneedar's    tenure    and 
rights  ^11  falling  to  the  ground. 

I  assume  that,  during  the  existence  of  the 
putnee  until  the  sale  for  arrears  of  rent,  the 
plaintiff  was  not  in  any  way  ousted  of  his 
zemindar's  rights,  for,  had  the  putneedar 
disclaimed  or  paid  his  rent  to  another  per- 
son, inasmuch  as  in  either  of  these  events 
the  zemindar  would  have  acquired  imme- 
diate right  of  possession,  his  right  of  action 
against  the  trespasser  would  have  accrued 
at  the  same  time,  and  the  period  of  limita- 
<ipn  would  have  commenced  to  run  accord- 

logly- 

.  Oa  the  whole,  therefore,  I  think  that  the 
d9CiM>n  of  the  Lower  Appellate  Court  is 
ligh^  and  that  the  appeal  ought  to  be  dis- 
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Bayley,  J, — I  much  regret  that  I  cannot 
concur  in  this  judgment,  ap4  differ  from  my 
learned  brother  Phear  with  much  diffidence. 
But  in  this  case,  I  think,  the  zemindar, 
though  purchaser  of  the  putnee,  is  barred, 
because  the  cause  of  action  is,  in  my  view, 
the  act  of  dispossession  which  admittedly 
took  place  1 2  years  before  suit.  I  pass  over 
one  plea  addressed  to  us,  m.,  that  the  cause 
of  action  is  the  date  of  the  knowledge  by 
the  zemindar  (after  his  purchase  of  the 
putnee)  of  the  adverse  possession  of  a  third 
party.  I  do  so,  as  we  are  agreed  that  such 
knowledge  does  not  create  the  cause  of 
action.  The  question  we  have  to  decide  is, 
whether  the  other  plea  taken  by  the  zemindar, 
viz,y  that,  as  purchaser ^  he  has  a  right  to 
have  the  putnee  in  the  state  it  was  when 
originally  created,  and  that  no  cause  of 
action  arises  to  him  till  the  date  of  his 
purchase,  is  correct  or  not  ?  He  is,  it  is 
true,  the  purchaser  ;  but  it  is  also  true  that 
he  remains,  notwithstanding,  just  as  much 
the  zemindar  as  ever.  It  is  not  seriously 
contended  before  us  that,  if  he  were  the 
zemindar  only^  and  not  die  zemindar-pur- 
chaser combined,  he  would  not  be  barred. 
Now,  the  adverse  possession  by  the  third 
party  is  of  the  lands,  the  proprietary  right 
of  which  during  the  whole  period  of  adverse 
possession  remained  with  the  same  zemindar. 
The  intermediate  putnee-right  to  collect 
the  rents  and  take  the  profits  would  not  in 
any  way  affect  the  zemindar's  proprietary 
right.  On  that  right  being  interfered  with 
by  a  third  party  having  adversely  held 
possession  of  the  lands  of  the  zeminaar-/r^- 
prietor^  the  cause  of  action  arose,  u  e., 
whenever  the  adverse  possession  com- 
menced. 

It  is  said  that  the  zemindar  could  not  sue 
while  the  putneedar  had  the  putnee.  But, 
I  think,  this  is  not  so.  The  zemindar  could, 
in  my  view,  have  always  sued,  whether  there 
was  a  putnee  or  not,  for  a  declaration  of 
his  proprietary  rights  against  the  third 
party  in  adverse  possession.  His  doing  so 
would  not  affect  the  putneedar's  lease,  and 
then  the  zemindar  might,  indeed,  if  he  got  a  • 
decree,  make  over  the  land  to  the  putneedar's 
possession.  As  the  zemindar  did  not  do 
what,  in  my  opinion,  the  law  allowed  him 
to  do,  and  what  the  act  of  dispossession  by 
a  third  party  called  upon  the  zemindar  as 
proprietor  to  do,  limitation  must,  I  hold, 
bar  the  suit. 

.  I  wouldi  therefore,  decree  this  appeal. 
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The  19th  November  1867. 

•*  *P resent : 

The  Hon  ble  H.  V.  Bayley  and  J.  B.  Phear, 

Judges. 

Pre-emptioa— Natareof  the  right— Christians  in 

Behar. 

Case  No.  483  of  1867. 

Special  Appeal  from  a  decision  passed  by 
Baboo  NurotlunMuUicky  Principal  Sudder 
Ameen  of  Bhaugulpore,  dated  the  igth  De- 
cember j866,  affirming  a  decision  passed  by 
Baboo  Matadeen,  Moonsiff  of  Kissengunge, 
dated  the  2Sth  August  186^. 

■  Baboo  Mohesh  Lall  (Plaintiff),  Appellant, 

versus 

Mr.  John  Christian  and  Co.  (Defendants), 

Respondents. 

Mr.  Montriou  and  Baboo  Mohesh  Chunder 
Chowdhry  for  Appellant. 

Mr.  B.  V.  Doyne  and  Baboo  Kissen  Succa 
Mookerjee  for  Respondents.  ^ 

The  right  of  pre-emption  is  not  matter  cf  title  to 
property,  but  is  rather  a  right  to  the  benefit  of  a  con- 
tract ;  and,  when  a  claim  is  advanced  on  such  a  right, 
it  must  be  shown  that  defendant  is  bound  to  concede 
the  claim,  either  by  law  or  bv  some  custom  to  which 
the  class  of  which  he  is  a  member  is  subject  on  grounds 
of  justice,  equity,  and  good  conscience. 

Phear,  J. — The  plaintiff  brings  this  suit 
against  the  vendor  and  the  purchaser  of  a 
certain  portion  of  land  in  the  District  of 
Bhaugulpore,  seeking  to  obtain  possession 
of  the  sold  land  on  the  ground  of  an  alleged 
right  of  pre-emption.  Both  the  plaintiff 
and  the  vendor-defendant  are  Hindoos,  in- 
habitants of  Behar,  and,  as  such,  members 
of  a  class  which  has  adopted  the  custom  of 
pre-emption:  the  purchaser-defendant  is  a 
Christian.  The  land  in  question  is  now  in 
possession  of  this  latter  defendant,  and 
therefore  the  cardial  question  in  the  case 
is,  whether  or  not  the  plaintiff  has  a  right  to 
recover  the  land  as  against  him,  he  being  a 
Christian,  inhabitant  of  Bhaugulpore.  If 
the  plaintiff  has  such  a  right,  it  must  be 
because  the  Christian  defendant,  under  the 
circumstances  which  are  necessary  to  give 
foundation  to  a  claim  of  right  of  pre-emp- 
tion, is  bound  by  law,  or  by  custom  having 
the  force  of  law,  to  give  up  the  land  to  the 
plaintiff  at  his  request.  Now,  admittedly, 
there  is  no  such  general  law,  for  the  right  of 
pre-emption  is  not  matter  of  title  to  the 
property,  but  is  rather  a  right  to  the  benefit 
of  a  contract;  therefore,  if  the  Christian 
defendant  is  so  bound,  it  must  be  by  reason 


of  some  custom,  to  which  a  class  only  of  the 
people  including  him  as  a  member,  and  hoc 
all  people  are,  on  grounds  of  jastice,  eqalty. 
and  good  conscience,  subject.    No  doubt,  in 
reference  to  the  obligation  of  a  custom,  the 
class  subject  to  it  may  be  defined  either  by 
local  limits,  or  by  family,  social,  or  personal 
characteristics,  and  so  on.     Mr.  Montrioo's 
argument  (throughout  which  I  may  remark 
he  has  treated  this  case  entirely  as  if  it  were 
one  of  regular  appeal)  requires  either  that 
all  inhabitants,  or  at  least  all  Christian  in- 
habitants,   of  the  District  of  Bhaugulpore, 
dealing  with  Hindoos  for  the  purchase  of 
land  within  the  same  district,  are  bound  by 
the  Mahomedan  rules  with  regard  to  pre- 
emption or  some  modification  of  them.  This 
is  entirely  matter  of  evidence  in  which  the 
point  to  be  established  is,  that  the  persons 
of  the  necessary  class  have  exhibited  adher- 
ence to  the  custom  alleged ;  and  the  Lower 
Court  finds  specifically  on  the  evidence  before 
it  that  Christians  in  Bhaugulpore   are  not 
shown  to  have  adopted  such  a  custom.    It 
follows  from  this  finding  that  all  inhabitants 
of  Bhaugulpore  have  not  adopted  it.    Hence 
the  requisites  necessary  to  satisfy  the  exi* 
gencies  of  Mr.  Montriou's  argument  are  not 
satisfied,  and  he  must  fail  in  the  contention 
which  he  makes  on  behalf  of  his  client    It 
appears  to  me,  therefore,  that,  supposing  we 
were  in  a  position  to  deal  with  this  case,  as 
a  case  of  regular  appeal,  the  application  of 
the  plaintiff  ought  to  be  dismissed. 

But,  in  truth,  this  is  a  special  appeal, 
complaining  that  the  Lower  Appellate  Court 
has  erred  in  carrying  out  the  order  of  re- 
mand formerly  made  by  this  Court.  As  to 
this,  I  need  now  only  say  that  I  think  the 
objection  has  not  been  sustained  by  the  ar- 
gument. I  am  of  opinion  that  the  Lower 
Appellate  Cour:  substantially  tried  and  de- 
termined the  issues  which  were  referred  to  it 
by  remand-order  of  this  Court. 

This  special  appeal  must,  therefore,  be  dis- 
missed with  costs. 

Bayley,  J. — I  entirely  concur  ;  the  cur- 
rent of  decisions  having  been  to  the  effect 
that,  where  it  is  shown  that  the  Hindoos  of 
any  district  or  province  had  adopted  as  X 
custom  the  system  of  pre-emption 
nized  by  the  Mahomedan  Law,  that 
should  be  binding  on  such  Hindoos.  Act- 
ing on  analogy  to  the  principle  laid  down  in 
those  decisions,  the  remand-order  of  lUs 
Court  (of  which  this  so-called  special  ipp<al 
is,  in  fact,  an  application  for  review)  reqiUfld 
the   Lower  Courts  to  find«if  the  Christina 
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of  Behar  (as  well  as  the  Hindoos)  had 
adopted  the  custom  in  question.  It  was  on 
special  appellant  to  prove  this,  and  the 
Lower  Appellate  Court  has  found,  as  a  fact, 
that  he  utterly  failed  to  do  so. 

Under  this  slate  of  facts,  I  think  this 
special  appeal  should  be  rejected  with 
costs. 


The  19th  November  1867. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  J.  B. 
Phear,  Judges. 

Mesne-profits  (Assessment  of). 

Case  No.  753  of  1867. 

Special  Appeal  from  a  decision  passed  by 
Mr.  A,  A'.  Russell,  Officiating  Additional 
Judge  of  Hooghlyy  dated  the  2Sth 
January  j86y,  affirming  a  decision  passed 
by  Moulvie  Nuzeeroodden  Khan,  Prin- 
cipal Sudder  Ameen  of  that  District, 
dated  the  ^d  November  186^. 

Mr.  Charles  Swinton  Hogg  (Plaintiff), 

Appellant, 

versus 

Dinonath  Sreeiranee  (Defendant), 
Respondent. 

Mr,  R,  T.  Allan  and  Baboo  Bhowane 
Churn  Dull  for  Appellant. 

Baboo  I^etturnath  Mookerjee 
for  Respondent. 

The  sum  to  be  recovered  in  any  case  of  a  suit  for 
■Ksoe-profits  is  of  the  nature  of  damagfes  to  be  assessed 
br  a  proper  exercise  of  the  judicial  discretion  of  the 
UMct  which  is  charged  in  the  trial  of  the  case  on  its 
nerits;  and  it  is  impossible  to  lay  down  a  rigid  rule 
acoonfing  to  which  those  damages  should  always  be 
cdcabted. 

• 

Phear,  J. — In  this  case,  the  plaintiff  had 
fined  for  mesne-profits,  and  obtained  judg- 
ment for  a  sum  amounting  to  the  aggregate 
sk  the  yearly  sums  of  money  received  by  the 
defendant  by  w^y  of  rent  while  in  posses- 


sion of  the  land.  The  plaintiff  now  appeals 
specially,  complaining  that  the  Lower 
Appellate  Court  has  not  also  awarded  him 
interest  on  the  defendants'  money-reCeipts 
for  the  time  during  which  he  was  wrong- 
fully kept  out  of  his  land,  in  addition  to 
giving  him  the  amount  of  those  receipts. 

We  need  hardly  remark  that  the  sum  to 
be  recovered  in  any  case  of  a  suit  for 
mesne-profits  is  of  the  nature  of  damages 
to  be  assessed  by  a  proper  exercise  of  the 
judicial  discretion  of  the  Court  which  is 
charged  with  the  trial  of  the  case  on  its 
merits.  It  is  impossible  to  lay  down  any 
rigid  rule  according  to  which  those  damages 
should  always  be  calculated.  The  amount 
must,  in  each  case,  depend  upon  all  the 
circumstances  of  the  case.  -The  Court  of 
first  instance  refused  to  give  the  interest 
now  asked  for,  saying  in  so  many  words 
that,  in  its  opinion,  the  sum  of  the  annual 
profits  made  .by  the  defendant  was,  under  all 
the  circumstances  of  the  case,  a  sufficient 
measure  of  the  damages  sustained  by  the 
plaintiff.  On  appeal,  the  Lower  Appellate 
Court  said  that  it  was  not  usual  to  deviate 
from  this  measure  of  damages  unless 
special  cause  were  shown,  and  it  went  on 
to  find  that  in  this  case  no  such  cause 
existed.  Consequently,  it  affirmed  the  de- 
cision of  the  Lower  Court. 

It  is  pressed  upon  us  that  the  Lower 
Appellate  Court  laid  down  for  itself,  and 
held  its  discretion  limited,  a  rule  which  does 
not  obtain  in  law,  and,  therefore,  that  the 
case  ought  at  least  to  be  returned  to  it  for 
re-consideration.  We  have  carefully  con- 
sidered the  arguments  placed  before  us,  and 
on  the  whole  are  not  able  to  say  that  the 
Lower  Appellate  Court  has  not  exercised 
its  full  judicial  discretion  in  the  matter.  In 
this  view,  there  being  substantially  no  other 
objection  on  the  part  of  the  plaintiff  to  the 
legality  of  the  decision  of  the  Lower  Appel- 
late Court,  we  dismiss  the  special  appeal 
with  costs. 

The  defendant  before  us  orally  objected 
(which  he  did  not  below,  although  he 
had  the  opportunity)  that  the  Lower 
Courts  had  gone  beyond  their  jurisdiction 
in  awarding  the  amount  of  interest  which 
was  actually  decreed,  and  he  based  his 
argument  on  Section  11  of  A6t  XXIII.  of 
1 861;  but  we  are  of  opinion  that  this 
Section  is  not  applicable  to  the  case,  and, 
consequently,  that  his  grounds  of  appeal  are 
untenable,  and  his  application  must  be 
dismissed. 
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The  ai8t  November  1867. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Commuttion— Witness— Procedure. 

Case  No.  93  of  1867. 

Regular  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Bhau- 
gulporey  dated  the  8th  January  186 j, 

MuUuk  All  Shah  and  others  (Defendants), 

Appellants^ 

versus 

Mussamut  Meher  Banoo  (PlaintifiF)> 
Respondent, 

iUessrs.  R,    V,  Doyne  and  C,  Gregory  for 

Appellants. 
Baboos  Vnnoda  Pershad  Banerjee  and 
Onookool  Chunder  Mookerjee  for 
Respondent.     . 

Where  the  application  of  a  party  to  a  suit  to  have  the 
evidence  of  witnesses,  residing- beyond  the  British  terri- 
tories, taken  under  a  commission,  failed  owing  to  cir- 
cumstances beyond  his  control,  a  subsequent  application 
to  have  other  witnesses  examined  within  the  British 
territories  ought  to  have  been  complied  with. 

Kempf  J, — This  case  must  be  remanded. 
The  merits  have  not  been  entered  into  in 
the  argument  before  us.  It  has  been  con- 
tended by  Mr.  Doyne  for  the  defendant, 
appellant,  that  the  Lower  Court  did  not 
give  his  client  a  fair  opportunity  of  produc- 
ing all  the  available  evidence  in  support  of 
his  plea,  and  we  think  that  this  contention 
is  clearly  made  out. 

The  defendant  first  applied  to  have  cer- 
tain important  witnesses  residing  beyond  the 
British  territories  examined  by  commission 
through  the  Commissioner  at  Peshawur. 
These  parties  reside  at  Candahar  and  Herat, 
and  are  attached  to  the  Court  of  Share  AH. 
The  return  to  the  commission  was  to  the 
effect  that,  owing  to  the  disturbed  state  of 
the  kingdom  of  Afghanistan,  the  commis- 
sion could  not  be  executed — a  result  that 
might  well  be  expected.  The  defendant 
failed  in  obtaining  the  best  evidence  procur- 
able, that  of  the  attesting  witnesses  tp  the 
deeds  filed  in  support  of  his  defence,  pro- 
ceeded to  Peshawur,  and,  finding  that  some 
important  witnesses  resided  there,  applied 
to  have  them  examined  by  commission,  as 
also  to  have  certain  witnesses  including  the 
son  of  the  plaintiff,  residing  in  the  Patna 
and  Bhaugulpore  districts,  examined. 

These  applications  were  refused  by  the 
Principal  Sudder  Ameen  on  vexy  insufficient 
grounds. 


The  defendant,  it  is  true,  in  the  int 
application,  did  not  name  these  witnesses,  \\ 
he  relied  upon  the  evidence  of  the  prindpti 
witnesses  who  reside  in  the  foreign  territoiy 
to  prove  his  case.  When  these  witnesses  fuled 
him  owing  to  circumstances  entirely  bejood 
his  control,  he  applied  to  the  Court  to  per- 
mit him  to  adduce  further  evidence,  and  this 
application,  being  a  reasonable  one,  ooght 
to  have  been  complied  with.  As  it  is,  the 
defendant,  without  any  neglect  or  laches  on 
his  part,  has  not  been  permitted  to  prove 
his  case,  and  there  has  been  a  failure  of 
justice. 

The  case  is  remanded.  The  Principal 
Sudder  Ameen  will  examine  the  witnesses 
residing  at  Peshawur  by  commission,  and  snm- 
mon  and  examine  the  local  witnesses  cited  bj 
the  defendant,  and  then  pass  a  fresh  decision 
upon  the  merits.  Costs  to  follow  the 
result. 


The  2ist  November  1867. 

Present : 

The  Hon'ble  G.  Loch  and  Dwarkanath 
Mitter,  Judges, 

Admission. 

Case  No.  3034  of  1866, 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Mymensinghy  dated  the  16th 
August  1866,  affirming  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  that  DiS" 
trict,  dated  the  ijth  January  1866, 

Seetanath  Shaha  (Plaintiff),  Appellant, 

versus 

Keshub  Chunder  Acharj  Chowdhry  and 
others  (Defendants),  Respondents, 

Baboo  Kishen  Dyal  Roy  for  Appellant. 

Baboo  Romesh  Chunder  Hitter 
for  Respondents. 

A  decree  was  ^iven  in  favor  oi  A  in  a  suit  by  A 
agrainst  ^  on  a  kistbundee  in  which  B  admitted  his 
snare  of  a  debt  contracted  by  him^  {B)  and  C.  Hblo 
that  A  is  not  entitled  to  recover  in  a  sabseqaent  sait 
broug^ht  by  him  against  both  B  and  C  for  the  balance 
of  the  same  debt,  B  not  havin|^  made  any  admissioa 
in  this  second  suit,  and  there  bemg  no  evidence  to  sap- 
port  the  claim  against  C, 

Loch,  J,—VJz  think  the  judgment  of  the 
Lower  Appellate  Court  must  be  upheld. 
The  defendants  in  this  case  are  two  brothers, 
and  the  claim  is  for  the  value  of  goods  sold 
to  them.  It  appears  that  the  plaintiff  brought 
another  suit  against  the  elder  brother  IsIuib* 
on  a  kistbundee  in  which  4ie  had  admitted 


i 


1867.] 


Civil 


THI  WSKKLY  RXPORTSS. 


Rulings, 


449 


himself  to  be  liable  for  half  the  debt.  That 
case  was  decreed.  In  the  present  suit, 
plaintiff  made  both  brothers  defendants,  and 
the  first  Court,  disposing  of  it  ex  parte,  gave 
a  decree  against  the  second  brother  Keshub, 
and  released  Ishan  as  not  liable,  he  having 
given  a  kistbundee  for  his  share  of  the  debt. 
On  the  case  being  admitted  for  re-trial  under 
Section  119,  the  first  Court  dismissed  the  suit, 
there  being  no  sufficient  proof  to  support  the 
claim,  and  this  judgment  was  affirmed  by  the 
Judge. 

In  special  appeal,  it  is  urged  that,  as 
Ishan  had  admitted  the  debt,  the  suit  should 
not  have  been  dismissed,  and,  even  if  the 
claim  were  not  proved  against  Keshub,  a 
decree  should  have  been  given  against  Ishan. 
We  do  not  find  that  Ishan  made  any  admis- 
sion in  this  suit,  for  he  did  not  appear;  and 
we  cannot  concur  in  the  reason  pressed 
upon  us  that,  as  a  decree  was  given  against 
him  in  another  suit  upon  a  kistbundee  exe- 
cuted by  him,  he  must  necessarily  be  liable 
for  the  balance  of  the  debt.  On  the  contrary, 
we  think  that  plaintiff,  having  settled  with 
him  for  his  share  of  the  debt,  cannot  now 
come  down  upon  him  for  the  other  moiety; 
and  in  this  case  there  is  no  sufficient  proof 
that  either  brother  is  liable,  for  both  the 
Lower  Courts  hold  that  the  evidence  ad- 
duced by  plaintiff  is  insufficient  to  support 
his  claim.  The  appeal  is  dismissed  with 
costs. 


The  22nd  November  1867. 
Present: 

The  Hon'ble  F,  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Payments  made  into  Court  in  execution  of 
decree  (Suit  for)~Section  ao6,  Act  VIII. 
of  1859. 

Case  No.  912  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  0/ Dacca ^  dated  the  nth  Febru- 
ary i86j,  reversing  a  decision  passed  by 
Ike  Principal  Sudder  Ameen  0/  Furreed- 
pore,  dated  the  12th  July  2866. 

Mohima  Chunder  Ghose  (Defendant), 

Appellant^ 

versus 

Nobin  Chunder  Adhikaree  (PlaintiffX 
**  Respimdeni. 


Baboo  Kalee  Mohun  Doss  for  Appellant. 

Baboo  Issur  Chunder  Chuckerbutty 
for  Respondent. 

Seaion  306,  A«  Vlfl..  of  1859,  docs  not  bar  a  suit 
brought  to  recover  mdney  paid  into  the  Colleaorate  as 
Oovernnicnt  revenue,  althpuffh  the  person  on  whose 
behalf  the  money  was  paid  had  an  AaX.  decree  against 
the  oerson  paying  the  money,  as  the  entire  amount  of 
the  decree  was  eventually  recovered  by  taking  out  exe- 
cution of  the  whole  decree.  5      v^*^ 

Glover,  T'.— This  was  a  suit  to  recover 
certain  moneys  paid  into  the  CoUeaorate  on 
the  special  respondent's  account.  It  appears 
that  the  respondent  held  an  Aft  X.  decree 
against  the  special  appellant,  and  the  money 
paid  into  the  Colledorate  to  the  credit  of 
the  special  respondent  was  to  go  against  the 
decree.  Ultimately,  however,  the  special 
respondent  took  out  execution  of  his  decree 
in  full,  and  recovered  the  entire  amount,  and 
the  plaintiff  now  seeks  to  recover  what  he 
paid  into  the  CoIIedorate  on  behalf  of  the 
special  respondent. 

In  reply,  it  is  contended  that  the  suit 
cannot  lie  with  regard  to  the  provisions  of 
Seftion  206,  Ad  VIII.  of  1859. 

We  are  of  opinion  that  the  suit  was  pro- 
perly brought.  No  doubt,  the  objeftion 
that  the  special  respondent,  when  he  paid 
the  money,  supposed  that  he  was  to  get 
credit  for  it  in  the  decree  against  him,  and 
that  therefore  the  money  so  paid  was  money 
paid  under  a  decree,  is  ingenious ;  but  it  can- 
not fairly  be  contended  that  what  the  special 
respondent  paid  to  the  Colleftor  was  money 
"  payable  "  under  a  decree,  and  that  it  was 
not  held  by  the  special  appellant  to  be  money 
paid  under  the  decree  is  clear  from  the  fact 
of  his  taking  out  execution  in  full. 

Special  respondent  paid  the  money  as 
Government  revenue  due  by  the  special 
appellant,  and  not  as  part  of  a  decree ;  and, 
in  a  case  like  this,  where  it  has  been  found! 
I  as  a  fact,  by  the  Judge  that  the  special 
respondent  did  pay  this  money,  and,  notwith- 
standing that,  had  to  pay  the  full  amount 
of  the  special  appellant's  decree  against 
him,  he  is  most  fully  entitled  to  the  most  li- 
beral  construction  we  can  put  upon  the  law. 

We  hold  that  Section  206  does  not  apply 
to  the  case,  and  that  there  is,  therefore,  no 
ground  of  special  appeal. 

The  application  is^  therefore,  rejected  with 
costs. 
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The  2  and  November  1967. 

Present : 

The  Hon'ble  f.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Mesne-profits— Wrongful  possession. 

Case  No.  84  of  1867. 

Regular  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Purneah, 
daied  the  Jth  July  1867. 

Hera  Lall  Thakoor  (Plaintiff),  Appellant, 

versus 

Gridharee  Lall  and  others  (Defendants), 

Respondents. 

Baboo  Khetturnath  Rose  for  Appellant. 

Baboos  Tarucknath  Sein,  Roopnath  Baner- 
jee,  and  Tara  Prosunno  Mookerjee  for 
Respondents. 

A  party  in  wrongful  possession  of  land  is  liable  for 
mesne-profits  from  the  date  he  withheld  possession 
from  the  rightful  owner. 

Kemp,  J. — This  was  a  suit  for  possession 
of  127  beegahs  of  land  which  the  plaintiff 
alleges  he  inherited  from  one  Eshuk  Lall 
Thakoor. 

The  land  was  sold  in  satisfaction  of  a 
decree  against  Eshuk  Lall  Thakoor,  and  the 
plaintiffs  right  to  recover  possession  has 
been  lost  to  him.  This  much  is  admitted. 
But  the  question  of  mesne-profits  up  to  date 
of  sale  has  not  been  decided  by  the  Lower 
Court. 


If  the  possession  of  the  defendant  was  a 
wrongful  one,  the  plaintiff  is  entitled  to 
mesne-profits  from  the  date  possession  was 
withheld  to  date  of  sale  in  execution.  The 
pleaders  for  the  respondents  admit  this. 

The  case  must  go  back  to  the  Lower 
Court  to  ascertain  the  amount  of  mesne-pro- 
fits due  to  the  appellant. 

The  decision  with  reference  to  costs  is 
upheld.  The  defence  of  the  defendants  was 
not  altogether  a  common  one,  and' some  of 
them  were  most  unnecessarily  dragged  into 
Court. 

The   decision   of   the   Principal    Sudder 
Ameen  is,  therefore,  amended  to  the  extent 
.  mentioned  above. 


The  23  nd  November  1867. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Possession  (Joint  or  separate). 

Case  No.  79  of  1867. 

Regular  Appeal  from  a  decision  passed  ly 
the  Judge  of  Sylhet,  dated  the  2Sth 
January  i86j, 

Rajbullub  Shammee  and  others  (Plaintiffs), 

Appellants, 

versus 

Waris  Mahomed  and  others  (Defendants), 

Respondents, 

Baboo  Greesh  Chunder  Ghose 
for  Appellants. 

Baboos  Kishen  Kishore  Ghose  and  Debendro 
Narain  Bose  for  Respondents. 

In  a  suit  to  recover  possession,  it  was  provedAat 
plaintiffs  had  purchased  shares  in  a  joint  prop»ty» 
and  had  held  possession.  The  Lower  Appellate  Court, 
thinking  that  they  had  done  so  scpa^tely  T['*^^ 
beine  at  the  time  aware  of  their  ijmalec  nghts,  hew 
that  it  could  not  decree  to  them  the  joint-possessioB 

soucrht  for.  -  .  .         ,  •  »Mr_ 

Held  that  it  matters  not  what  position  pjamt^s 
considered  themselves  to  have  occupied  onginJS^ 
whilst  in  possession.  If  they  can  estabUsh  their  ngJ4 
they  are  entitled  to  recover  possession,  whether  \XM 
possession  were  originally  joint  or  separate. 

Glover,  7.— This  was  a  suit  against  a 
large  number  of  defendants  to  recover  joint 
possession,  of  certain  lands  situate  in  three 

mouzahs.  ,         r  w 

Plaintiff  claimed  by  purchase  from  tne 
proprietors,  and  the  defendants  arc  also 
purchasers  from  parties  who  bought  from 
the  plaintiff's  vendors.  In  short,  both  par- 
ties to  this  suit  derive  their  title  from  the 


same  source.  ,        »      j 

The  plaintiff's  allegation  is  that  the  de- 
fendants contrived  to  get  the  portions  ot 
land  in  which  he  claims  to  have  a  joint  in- 
terest demarcated  at  the  time  of  the  survey 
as  their  separate  estate,  and  so  dispossessed 
him  of  his  share  in  the  land.  From  other 
lands    he    alleges    himself    to    have   been 

forcibly  ousted.  ,  *     ,« 

The  majority  of  the  defendants  claim  to 
hold  their  several  plots  of  land  in  separate 
ownership  under  different  deeds  of  sale. 
Some  of  them,  however,  admitted  the  plai|J- 
iff's  right,  and  compromised  the  case  broogni 
against  them.  . ,  ,^ 

The  Judge  has  found  on  the  evid^* 
that  the  estate  of  which  plaintiff  boag«  » 
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portion  13  a  joint  undivided  one,  and  that, 
therefore,  the  plaintiff  is  entitled  to  his 
share  ijmalee  with  the  other  shareholders; 
but  he  decides  against  the  plaintiff,  on  the 
ground  that  he  had  not  been  able  to  prove 
that  be  had  ever  been  dispossessed  after 
gelling  possession.  He  would  have  given 
biai  a  declaration  of  his  title,  had  the  plaint 
not  set  forth  possession  and  dispossession, 
and,  that  not  being  proved,  the  Judge  held 
that  he  could  not  decree  to  the  plaintiff 
the  joint-possession  jsought  for. 

Several  objections  are  taken  in  appeal; 
but  it  will  be  unnecessary  to  notice  more 
than  the  first,  as  we  are  of  opinion  that,  on 
the  facts  found  by  the  Judge,  and  not 
disputed  by  the  other  side  in  cross-appeal, 
the  plaintiff  was  entitled  to  a  decree  de- 
claring him  a  joint-sharer  with  the  de- 
fendants. 

It  is  admitted  by  the  Lower  Court  that 
the  plaintiffs  purchased  shares  in  a  joint- 
property,  and  that  they  held  possession  of 
those  lands,  although  the  Judge  thinks  that 
they  did  so  separately,  not  being  at  the  time 
aware  of  their  ijmalee  rights.  If  this  be 
so,  then,  as  they  are  not  in  jointrpossession 
DOW,  it  follows  from  the  Judge's  own 
diowing  that  they  must  have  been  dis- 
possessed. It  matters  not  what  position 
they  considered  themselves  to  have  occupied 
originally  whilst  in  possession.  It  is  held 
lo  be  proved  that  they  were  in  possession, 
and  therefore  they  are  entitled,  if  they  can 
establish  their  right,  to  recover  possession; 
whether  that  possession  were  originally  joint 
or  separate  does  not  affect  the  question,  and 
their  right  to  the  former  kind  of  possession 
has  been  now  judicially  determined,  and  not 
denied  by  their  opponents. 

We  think,  therefore, '  that,  taking  the  case 
as  the  Judge  has  himself  put  it,  the  appel- 
lant is  entitled  to  a  decree  affirming  his 
possession  joint  with  the  other  shareholders, 
and  we  amend  the  Lower  Court's  decision 
accordingly. 

Baboo  Kishen  Kishore  Ghose  has  ap- 
peared on  the  part  of  Government  for  costs, 
on  the  ground  that  Government  had  long 
ago  withdrawn  its  claim,  and  had  com- 
promised with  the  plaintiff,  and  had  been 
unnecessarily  made  a  respondent  in  this 
appeal. 

The  plaintiff's  vakeel  admits  that  this 
was  the  case,  and  costs  will  accordingly  be 
allowed  to  Govomment. 


The  22nd  November  1867. 

Present: 

The  Hon'ble  W.  S.  Seton-Karr  and  A.  G. 
Macpherson,  Judges. 

Limitation— Onus— Lakheraj—Resomption. 

Case  No,  1087  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  East  Burdwan^  dated  the 
1 6th  February  i86j,  affirming  a  decision 
passed  by  the  Officiating  Additional 
Principal  Sudder  Ameen  of  that  Dis- 
trict, dated  the  a^th  June  1866, 

Beharee  Lall  Roy  (Defendant),  Appellant, 

« 

versus 

Kfalee  Doss  Chunder  (Plaintiff),  Respondent. 

Baboo  Romanath  Bose  for  Appellant. 

Baboos    Onookool    Chunder  Mookerfee  and 
Otool  Chunder  Mookerfee  for  Respondent. 

•  * 

The  Lower  Appellate  Court  was  not  bound  to  take 
up  the  plea  of  limitation  which  was  raised  before  it 
for  the  first  time  on  remand  and  after  the  fitifiration  had 
been  proceeding  for  a  protracted  period,  when  it  did  not 
appear  from  the  pleadings  that  limitation  arose  in  the 
case. 

The  onus  in  a  case  in  which  the  plaintiff  is  an  ordi* 
nary  zemindar,  suing  to  assess  lands  which  he  asserts 
to  have  been  illegfally  usurped  or  alienated  by  a  de- 
fendant lakherajdar  subsequent  to  the  Permanent 
Settlement,  rests  on  the  plaintiff. 

Seton-Karr,  J, — Two  points  are  taken  in 
this  special  appeal.  The  first  is  that  the 
Judge  was  bound  to  dispose  of  the  plea  of 
limitation,  and  the  second  is  that  the  onus 
of  proof  has  been  misplaced. 

On  the  first  point,  it  is  to  be  poticed  that 
the  plea  of  limitation  was  raised  for  the 
first  time  before  the  Judge,  after  the  case 
had  been  remanded,  and  when  the  litigation 
had  been  proceeding  for  nearly  five  years. 
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The  special  appellant  is  unable  to  show 
that  the  point  of  llmitafion  did  at  all  arise 
on  the  pleadings,"  or  on  anything  on  the 
papers,  and,  therefore,  we  think  that,  in 
this  case,  the  Judge  was  not  bound  to  take 
up  what  appears  to  be  a  mere  effort,  at  the 
last  moment,  to  put  the  plaintiff  out  of 
Court. 

On  the  first  point,  the  special  appeal  is 
untenable. 

But,  on  the  second  point,  namely,  that 
the  onus  has  been  misplaced,  we  think  that 
the  Lower  Courts  have  not  correctly  applied 
or  interpreted  the  decision  on  which  they 
rely  (Nubo  Kishen  Mookerjee  versus  Pro- 
mothonath  Ghose  and  others),  decided  on  the 
'13th  of  March  1866,  and  reported  in  V. 
Weekly  Reporter,  page  148,  Civil  Rulings. 

In  that  case,  a  lakherajdar,  being  ousted 
by  the  zemindar,  sued  for  recovery ;  and  the 
learned  Judges  held  that,  as  the^ lakherajdar 
had  been  a  putneedar  of  the  village  in  which 
the  lakheraj  lands  were  situated,  he  had 
peculiar  opportunities  of  showing  that  they 
were  rent-free,  and  was  bound  accordingly 
to  start  his  case. 

But,  in  the  instance  before  us,  the  plaintiff 
is  an  ordinary  zemindar,  suing  to  assess 
lands  which  he  asserts  to  have  been  illegally 
usurped  or  alienated  by  the  defendant  subse- 
quent to  the  Permanent  Settlement.  There 
is  nothing,  therefore,  that  we  can  see,  to  take 
the  case  out  of  the  broad  rule  laid  down 
in  the  case  of  Khelat  Chunder  Ghose  versus 
Poomo  Chunder  Roy  and  others  (Weekly 
Reporter,  Volume  II.,  page  258,  Civil  Rul-* 
ings),  and  repeatedly  acted  on  in  scores 
of  other  cases.  In  this  view,  the  Judge 
has  decreed  the  case  on  a  misplacement  of 
the  onuSf  and  the  case  must  be  sent  back  to 
him,  in  order  that  he  may  first  call  on  the 
plaintiff,  special  respondent,  to  show  that 
the  lands  had  at  any  time  paid  rent  since 
the  Decennial  Settlement;  and,  if  the  plaint- 
iff succeeds  in  starting  a  case  in  this  re- 
spect, he  will,  as  in  all  other  cases,  then  be 
at  liberty  to  go  into  the  points  raised  by  the 
defence. 

Macpherson,  /.— There  is  nothing  on  the 
record  to  show  that  this  suit  is  barred  by 
limitation,  and,  therefore,  I  would  decide 
the  first  point  taken  in  special  appeal  against 
the  appellant. 

I  concur  in  thinking  that  the  onus  has 
been  wrongly  laid  on  the  defendant,  and 
that  the  case  ought  to  be  remanded  in  con- 
sequence. 


The  22nd  November  1867. 

Present: 

The  Hon'ble  W.  S.  Seton-Karr  and  A.  G. 
Macpherson,  Judges, 

Jurisdiction— Clause  4,  Section  23,  Act  X.,  i^ 
—  Suit  for  arrears  of  rent  against  snrctj— 
Remission  by  Naib  —  Sanction  by  zemindar. 

Case  No.  11 74  of  1867  under  Act  X. 

of  1859. 

Special  Appeal  from  a  decision  passed 
by  the  Judge  of  Rajshahye,  dated  the 
2jth  February  iSSj,  modifying  a  decision 
passed  by  the  Deputy  Collector  of  that 
District^  dated  the  31st  August  i860. 

Bhoobun  Mohun  alias  Prolad  Sandyal  (one 
of  the  Defendants),  Appellant, 

versus 

Bhubo  Soonduree  Debia  Chowdhrain  (Plaint- 
iff) and  others  (Defendants),  Respondents. 

Baboos  Sreenath  Doss  and   Otool   Chunder 
Mookerjee  for  Appellant. 

Baboos    Annoda    Per  shad    Banerjet     and 
Chunder  Madhub  Ghose  for  Respondents. 

A  suit  for  arrears  of  rent  under  Clause  4,  Section  23» 
Act  X.,  185 ),  may  be  entertained  by  the  Collector  both 
against  the  lessee  who  was  made  originally  liable  tad 
against  the  surety  who  would  be  liable  on  the  default 
oF  the  lessee. 

A  remission  of  rent  by  a  Naib,  who  is  shortly  after- 
wards dismissed  from  office,  requires  the  sanction  of  the 
zemindar. 

Seton-Karr,  7.— This  appeal  is  preferred 
against  a  decision  for  a  considerable  amount 
of  rent,  not  by  the  lessee  who  was  one  of  the 
defendants,  but  by  the  surety. 

The  first  point  taken  is  that  the  action 
will  not  lie  against  the  surety  in  this  case, 
and  that  any  suit  against  him  ought  to  be 
instituted  in  the  Civil  Court,  and  not  in  that 
of  the  Collector.  But  we  think  this  objec- 
tion untenable.  The  suit  to  all  intents  and 
purposes  may  be  termed  a  suit  under  Clause 
4,  Section  23  of  Act  X.  of  1859,  being  one 
for  arrears  due  on  account  of  rent,  and,  as 
such,  it  may  fairly  be  entertained  both 
against  the  lessee  who  was  made  originally 
liable,  and  against  the  surety  who  would  be 
liable  on  the  default  of  the  lessee. 

This  is  the  view  token  by  a  Bench  (rf  thiec 
Judges  of  the  late  Sudder  Court  in  a  case 
decided  on  the  28th  of  Jno^  1863  (Sndder 
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Decisions,  page  297)  in  the  case  of  Kumar- 
roonissa  Begum,  which  is  on  all  fours  with 
the  present ;  and  we  see  no  reason  for  not 
following  the  rule  therein  laid  down. 

The  next  objection  taken  is  that  the  Judge 
was  wrong  in  not  allowing  the  defendant 
remission  for  some  lands  which  had 
diluviated.  But  we  sec  nothing  legally 
erroneous  in  the  decision  of  the  Judge,  who 
held  that  a  remission  by  a  Naib,  who  was 
shortly  afterwards  dismissed  from  his  office, 
required  the  sanction  of  the  zemindar,  which 
sanction  was  not  given. 

The  third  and  last  objection  taken  is  that 
the  defendant  should  have  had  credit  for  a 
sum  of  Rupees  137,  deposited  when  he  took 
the  lease,  and  for  Rupees  14  spent  on  account 
of  zemindaree  d^k.  There  is,  however, 
nothing  to  show  that  these  points,  on  which 


Abdoollah,  Moonsiff  0/ that  District,  dated 
the  20th  February  1866, 

Radha  Kisto  Singh  Deo  (Defendant), 
Appellant, 

versus 

Gudadhur  Banerjee  and  others  (Plaintiffs), 

Respondents. 

Baboos  Bama  Churn  Banerjee  and  Umbika 
Churn  Banerjee  for  Appellant. 

Baboo  Sham  Lall  Mitter  for  Respondents 

In  a  suit  to  recover  possession  of  land  claimed  by 
virtue  of  a  sunnudfrom  a  Rajah,  in  which  plaintifiF  gave 
iJnw<f-/ar«>  evidence  of  the  authenticity  of  the  sunnudr 
and  subpoenaed  the  Rajah  to  prove  it;  it  was 

Held  that  the  Lower  Court  did  very  right  in  consi 
dering  plaintiflF's  testimony  to  be  strengthened  by 
defendant's  (Rajah's)  refusal  to  come  into  Court  with 
his^own  story  5  and  that  the  onus  lay  on  the  Rajah  to 
rebut  the  plaintiflF's  evidence  or  to  prove  minority  or 


the  first  Court  held  that  no  proof  had  been    other  personal  disqualificarion. 


adduced,  were  really  pressed  on  the  notice  of 
the  Judge. 

The  Judge  first  recounts  the  points  on 
which  issues  were  taken,  and  then  proceeds, 
on  an  appeal  before  him  by  both  parties,  to 
decide  them  seriatim. 

We  affirm  his  decision,  and  dismiss  this 
appeal  with  costs  and  interest. 


The  25th  November  1867. 

Present : 

The  Hon'ble  H.  V.  Bayley  and 
J.  B.  Phear,  Judges, 

Evidence— Onus  proband!— Plea  of  minority. 

Case  No.  878  of  1867. 

^tc^al  Appeal  from  a  decision  passed  by  Mr, 
^'  Da  Costa,   Principal  Sudder  Ameen  of 
Maunbhoom,  dated  the  28th  January  i86y, 
^firming   a  decision    passed  by   Moulvie 
Vol.  VIII. 


Phear,  7.--Thk   plaintiff   in     this     suij 
sought  to  recover  possession  of  certain  land, 
to  which  he  claimed  to  be  entitled  by  virtue 
of  a  sunnud  from  the  Rajah  defendant,  and 
from  which  he  alleged  he  had  been  ousted 
by  the  second  defendant  acting  in  collusion 
with  the  Rajah.     The  plaintiff  himself  gave 
primdfacie  evidence  of  the  authenticity  of 
the  sunnud,   and   he   also  subpoenaed  the 
Rajah    himself    as  a    witness  to  prove  it. 
The  Rajah  did  not  appear,  and  gave  no  valid 
excuse  for  not  doing  so.     Both  the  Lower 
Courts  decreed  in  favor  of  the  plaintiff. 

It  appears  that  one  of  the  objections 
raised  by  the  pleadings  of  the  defendants 
was  that,  if  the  Rajah  ever  executed 
the  sunnud,  he  was  a  minor  at  the  time 
of  doing  so. 
The  Rajah  alone  appeals  specially  to  this 

Court,  and  he  puts  forward  two  grounds : 

/j/.— He  says  that  the  Lower  Appellate 
Court  threw  the  burden  of  proving  minority 
on  the  defendant,  and  thereby  committed 
an  error  in  law. 
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ind,—lLh2X  the  plaintiff  ought  to  have 
come  into  Court  prepared  to  prove  the  ge- 
nuineness of  the  sunnud  on  which  he  relied, 
and  that  the  Court  ought  not  to  have  given 
him  any  advantage  by  exercising  in  his 
favor  the  discretion  given  to  it  by  Section 
170  of  Aa  Vlll.  of  1859. 

Taking  the  second  objection  first,  it  seems 
to  U8  that  the  plaintiff  iti  this  case  did  all 
that  could  be  reasonably  expected  of  him, 
and  that  the  Lower  Court  was  very  right 
in  considering  his  testimony  to  be  strength- 
ened by  the  refusal  of  the  defendant  to 
come  into  Court  with  his  own  story.  The 
existence  of  some  evidence  in  support  of 
the  plaintiff's  claim  entirely  distinguishes 
this  case  from  that  reported'  in   Marshall 

568. 

As  to  the  first  objection,  we  think  that, 
after  the  plaintiff  had  given  (as  he,  in  fact, 
gave)  primd-facie  evidence  of  the  document 
in  question  having  been  executed  by  the 
defendant,  it  did  lie  upon  the  latter  to  show 
some  reason  why  it  should  not  be  binding 
on  him,  u  e.,  the  onus  lay  on  him  to  rebut 
the  plaintiff's  evidence,  or  to  prove  minority 
or  some  other  personal  disqualification. 

We,  therefore,  overrule  both  objections  to 
the  decree  of  the  Court  below,  and  dismiss 
the  appeal  with  costs. 


The  ^5th  November  1867. 

Present  : 

The  Honble  H.  V.  Bayley  and  J.  B.  Phear, 

Judges,  I 

Lakheraj—Oniis  probandL 

Case  No.  789  of  1867. 

Spttial  Appeal  from  a  decision  passed  by 
Mr,  S.  Da  Cos/a,  Principal  Sudder 
AiHeen  of  Maunbhoom,  dated  the  22nd 
yanudry  tSS'j^  reversing  a  decision  passed 
by  Baboo  Nund  Coomar  Sircar ^  Moonsiff 
of  Chatna,  dated  the  28th  February  r866. 


Ram    Soondur  Chuckerbutty  and  others 
(Defendants),  Appellanh, 

versus 

Ramessur  Acharjee  and  others  (Plaintiffs). 

KespondeniT. 

Baboo  Issur  Chunder  Chuckerbutty 
for  Appellants. 

Baboo  Kalee  Prosunno  Butt 
for  Respondents. 

The  Full  Bench  decision  ruling  that,  before  a  plaial- 
iff  can  resume  lakheraj  lands,  he  must  first  prove 
he  has  collected  mftl  rents,  and  defendant  need  not 
first  prove  his  lakheraj  title,  not  applicable  to  "«  P^ 
sent  case,  in  which  it  was  proved  that  plaintiff  collec^ 
ed  mil  rents  from  the  time  the  land  was  capable  of 
bearing  any. 

Baylty,  y.— Wk  think  this  special  appeal 
must  be  dismissed. 

The  main  grounds  taken  are  these  :— 

(i.)  The  onus  of  proving  his  lakheraj 
title  has  been  wrongly  put  on  defendant. 

(2.)  That  the  plaintiff  was  specially  re- 
stricted by  the  terms  of  his  lease  from  inter- 
fering with  lakheraj  lands. 

(3.)  That  the  remand-order  by  the  Lower 
Appellate  Court  to  try  the  power  of  ibe 
plaintiff  to  r^ume  and  the  possession  of  de- 
fendant was  improper. 

The  first  ground  is  not  tenable.    A  Foil 
Bench  decision  certainly  rules  ihat,  before  a 
plaintiff  can  resume  lakheraj  lands  which  he 
alleges  to  be  mil,  he  must  first  prove  he  ha« 
collected  mil  rents,  and  defendant  need  not 
first  prove  his  lakheraj  title.     But  in  this 
case  it  is  most  clearly  found  as  a  fact  below, 
that    plaintiff's    witnesses    established  that 
plaintiff  collected  mil  rents  from  the  time 
the  land  was  capable  of  bearing  any.    There 
is  a  clumsy  reference  to  defendant's  being 
required  to  prove  his  title,  and  that  defend- 
ant's sunnud  was  shown  (but  by  plaintiff's 
witnesses)  to  be  false ;  but  the  decision  « 
really  based  on  proof  being  given  by  plaint- 
iff which  was  requisite  for  him  to  give. 

On  the  second  plea,  we  observe  that  the 
lease  only  restricts  plaintiff  from  interfering 
with  valid  and  recognized  lakheraj  grants, 
and  does  not  stipulate  that  all  alleged  la- 
kheraj is  to  be  rent-free  in  the  estate. 

The  remand-order  discloses,  in  our  opiniwi. 
no  illegality  in  itself,  nor  are  we  shown  m 
it  was  illegal. 


On  the  whole,  then,  we  dismiss  this  sp^ 
cial  appeal  with  costs. 
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The  25tb  November  1867. 
Present  : 

The  Hon'ble  G.  Loch,  L.  S.  Jackson,  and 
C.  P.  Hobhouse,  Judges, 

Procedure— Opinion  ultra  vires— Will  of  a 
Hindoo— Mitakshara  Law— Right  of  son  to 
ancestral  property. 


Case  No.  55a  of  1866. 

Application  for  review  of  judgment  passed 
by  the  Hon  hie  Justices  C.  B,  Trevor, 
C.  Steer,  and  E,  Jackson,  •  on  the  26th 
September  1866,  in  Regular  Appeal  No. 
2^g  of  186^* 

Sudanund  Mohapattar  (Plaintiff),  Appellant, 

Petitioner, 

versus 

Soorjoo  Monee  Debee,  widow  of  Bonomalee 
Mohapattur  (Defendant),  Respondent,  Op- 
posite Party. 

Mr,  R,  V.  Doyne  and  Baboos  Onookool 
Chunder  Mookerjee,  Mohendro  Lall 
Shomcy  and  Tarucknath  Sein  for  Peti- 
tioner. 

Mr.  J.  Cochrane  jai^d  Baboos  Unnoda  Per- 
shad  Banerjee,  Chunder  Madhub  Ghose,  and 
Mohesh  Chunder  Chowdhry  for  Opposite 
Partv. 

Notwithstanding  that  a  Division  Bench  of  the  Hi^h 
CoQrty  on  appeal,  in  1863,  gave  its  opinion  on  certain 
pmnts  in  a  previous  suit  faietween  the  same  parties,  the 
High  Court,  on  the  present  appeal,  held  that  the  parties 
were  entitled  to  the  Court's  opinion  on  the  same  points, 
u  Uiey  pointed  out  that  these  points  did  not  arise  in 
the  previous  suit  (which  was  brought  for  an  object  differ- 
ent to  that  for  which  the  present  suit  was  instituted), 
2nd  the  opinion  of  the  Court  in  1863  was,  therefore, 
^tra  fires,  and  did  not  conclude  the  parties. 

In  this  country,  there  are  no  formalities  to  be  gone 
through  in  order  to  the  constitution  of  a  valid  will, 
and  all  that  is  required  is,  that  the  intention  of  the 
testator  should  be  ascertained  in  whatever  way  it  may 
|k  ascertained,  whether  by  word  of  mouth  or  in  writ- 
ing, clearly  and  unmistakably. 

A  son  under  the  Mitakshara  law  is  entitled  jointly  vritb 
his  father  from  the  moment  of  his  birth,  or,  in  this  case, 
of  his  adoption,  to  ancestral  estate,  and  also  to  the  pro- 
fits  accruing  after  his  birth. 

Hohhouse,  J. — Thk  material  facts  of  this 
case  are  as  follows : — 

One  Chucker  Dhur  Doss,  the  sole  owner 
erf  a  large  family-property  governed  by 
kbe  Mitakshara  doctrines,  adopted  two 
^fm,  first  (in  1833),  the  plaintiff-appellant, 


*  5«f  6  Weekly  Reporter,  Gvil  Rulings,  p.  256. 


Sudanund,  and,  secondly,  in  1825,  qpe 
Bonomalee,  npw  deceased,  the  husband  of 
the  principal  defendant-respondept,  Soorjo 
Monee. 

Then,  on  the  5th  of  April  1849,  Chucker 
Dhur  made  a  will  to  this  effect,  viz.,  h^  gave 
9  annas  of  his  ancestral  and  self-acquired 
immoveable  property  to  Sudanund,  and  7 
annas  to  Bonomalee,  and  he  divided  his 
moveable  property  into  equal  shares  ber 
tween  the  two. 

And  the  will  went  on  to  declare  that 
the  testator's  property  was,  the  will  not- 
withstanding, to  remain  at  his  absolute 
disposal  during  his  lifetime,  and  that,  if 
either  of  the  sons  disputed  or  did  any- 
thing contrary  to"  it,  then  that  son  was  to 
forfeit  his  share  of  the  property  devised, 
and  the  other  son  was  to  take  the  whole 
of  it. 

On  the  7th  May  1857,  Sudanund  left  his 
father's  hou^,  and,  on  the  2 and  May  1857, 
he  prayed  the  authorities  for  protection 
against  his  father's  violence;  and  thereafter, 
on  the  27th  July  1857,  Chucker  Dhur  ijed 
a  petition  in  the  Judge's  Court,  and  another 
in  the  office  of  the  Magistrate  and  Collector 
of  the  District,  setting  forth  the  will ;  alleg- 
ing that  Sudanund  had  forfeited  the  ^atus 
of  a  son ;  declaring  that,  under  the  terms  of 
the  will,  he  had  repudiated  and  disinherited 
Sudanund,  and  that  Bonomalee  was  entitled 
to  the  whole  property,  moveable  and  ij^i- 
moveable ;  and  praying  the  Court  to  take 
notice  of  the  fact  of  such  repudiatiop,  ai>d 
of  Sudanund  having  no  right  to  the  estates 
covered  by  the  will ;  and  winding  up  by 
saying  that  he  retained  the  power  to  dis- 
pose absolutely  of  all  properties  covered  by 
the  will  and  of  whatever  properties  he 
had  acquired  or  might  hereafter  acquire 
(sewaee)  ''besides  or  in  addition  to''  the 
properties  covered  by  the  will. 

Sudanund  Rled  an  answer  to  this  petition 
denying  Chucker  Dhur's  right  to  deprive 
him  (A  the  status  of  a  son,  and  thereupon 
Chucker  Dhur  rejoined,  17th  January  1658, 
and,  after  reciting  his  right  to  repudiate 
Sudanund,  declared  that  be  had  done  so, 
and  had,  under  the  terms  of  the  will,  con- 
stituted Bonomalee  malik  of  the  16  annas. 

Chucker  Dhur  presented  this  petition  in 
person,  and  requested  that  it  and  the  pre- 
vious petition'  of  July  1857  might  be  filed 
in  Court  with  the  will. 

On  the  14th  January  1859,  Sudanund 
filed    a    suit    against    Chucker  Dhur  and 
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Bonomalee.  In  this  he  recited  the  family- 
history  and  disputes  up  to  the  time  of  the 
petition  of  17th  January  1858;  he  contest- 
ed the  right  of  Chucker  Dhur  to  adopt 
the  Second  son  Bonomalee  during  his 
(Chucker  Dhur's)  lifetime;  he  alleged 
himself  to  be  the  sole  heir  of  Chucker 
Dhur  by  right  of  adoption,  and  he  prayed  : — 

jst.  That  the  will  and  what  he  called 
the  false  and  fraudulent  petitions  might 
be  set  aside. 

2nd,  That  Chucker  Dhur's  repudiation 
of  himself  and  adoption  of  Bonomalee  might 
be  annulled ;  and 

jrdly.  That  maintenance  from  the  23rd 
May  1857,  the  date  of  his  dismissal  from 
Chucker  Dhur's  mansion,  to  the  date  of 
Chucker  Dhur's  death,  whenever  that  might 
occur,  might  be  awarded  to  him. 

On  the  13th  March  1869,  Chucker  Dhur 
and  Bonomalee  replied,  alleging  the  facts  of 
the  repudiation  of  Sudanund  and  of  the 
adoption  of  Bonomalee  and  of  the  notifica- 
tion thereof  to  the  Courts,  and  pleading 
justification  for  the  same,  and  adding  that 
the  so-called  self-acquired  zemindaries  were 
not  acquired  out  of  the  profits  of  Chucker 
Dhur's  ancestral  estates,  but  were  acquired 
by  private  means  of  Chucker  Dhur  of  a 
nature  specified. 

Sudanund  rejoined  to  this  that  Chucker 
Dhur  had  acquired  ho  estates  out  of  private 
funds,  or  otherwise  than  out  of  the  profits  of 
ancestral  estates,  but  that  he  did  not  sue  to 
recover  any  estates,  but  only  to  be  declared 
the  legal  heir  of  Chucker  Dhur,  and  to 
obtain  maintenance. 

The  issues  material  to  this  case  that  were 
laid  down  were  these : — 

/x/.  Could  Chucker  Dhur  repudiate  Suda- 
nund? 

2nd,  Was  the  will  admitted  by  plaint- 
iff? 

jr</.  Could  Chucker  Dhur,  and  did  he, 
adopt  Bonomalee,  and  could  two  sons  be 
adopted  ? 

^h.  Was  Sudanund  entitled  to  mainte- 
nance ? 

The  Court  of  first  instance  held  on  the 
first  issue  that  Chucker  Dhur's  repudiation 
of  Sudanund  was  valid  in  law ;  on  the 
second  issue,  that  the  will  was  consented  to 
and  was  just  and  proper;  and  on  the  3rd 
issue  that  Chucker  Dhur  had  power  to  adopt 
two  sons,  and  the  Court  then,  on  the  6ih 
of  March  i860,  dismissed  Sudanund's  suit. 


An  appeal  was  made  to  the  High  Court, 
and  pending  the  hearing  of  this,  viz.,  on 
the  17th  August  1 86 1,  Chucker  Dhur  died, 
and  the  appeal  proceeded  between  Sudanund 
and  Bonomalee. 

In  appeal,  Chucker  Dhur  having  died  in 

the  interim,  the  ques- 
Justtces      Campbell     tionof  maintenance  was 

Marshif '  '^'  '"•    dropped,andonthe28d, 

February  1863  a  Divi- 
sion Bench  of  this  Court  decided  the  appeal 
as  follows : — 

They  held,  on  the  questions  material  to 
this  appeal,  first,  that  the  adoption  of 
Bonomalee  was  void;  secondly,  that  Suda- 
nund was  entitled  to  the  status  of  a  son, 
"the  declarations  published  by  the  father 
"  whereby  he  cast  off  the  son  and  professed 
'^  to  deprive  him  of  that  status  being  illegal ;" 
thirdly^  that  the  will  and  the  petitions 
were  inofficious  and  inoperative  so  far  as 
they  professed  to  deprive  Sudanund  of  his 
right  to  succeed  to  "the  whole  ancestral 
inimoveable  property  held "  by  Chucker 
Dhur,  but  not  "as  regards  all  other  pro* 
perty;"  and,  lastly,  that  by  "ancestral  im- 
moveable property  "  was  meant  "  only  that 
"  actually  inherited  from  ancestors,  and  not 
"  that  which  had  been  acquired  or  recovered 
"  even  though  it  might  have  been  acquired 
"  from  the  income  of  ancestral  property." 

On  the  23rd  November  1863,  Sudanond 
brought  the  suit  now  in  regular  appeal  be- 
fore us. 

In  the  plaint,  Sudanund  sets  forth  certain 
moveable  and  immoveable  propenies ;  alleges 
that  these  are  all  his  by  ancestral  right; 
that  his  title  to  possession  thereof  accrued 
on  the  death  of  his  father  Chucker  Dhur  in 
August  1 861;  and  that  Bonomalee,  up  to 
the  time  when  he  died  in  October  1 863.  had 
been,  and  Bonomalee's  widow,  the  defendant, 
was  still  keeping  him  out  of  possession,  and 
so  that,  in  right  of  inheritance,  he  claimed 
possession  of  the  immoveable  properties  with 
mesne-profits  and  of  the  immoveable  pro* 
perties  or  their  value. 

On  comparing  this  plaint  with  Sudanond^s 
written  statement,  it  is  clear  that  he  intend- 
ed to  claim  and  did  claim  as  heir>at-Iav  lo 
Chucker  Dhur  the  whole  of  the  properties 
left  by  Chucker  Dhur,  except  the  7  annu 
of  the  self-acquired  immoveable  property 
(whether  that  property  was  acquired  out  of 
the  profits  of  ancestral  property  or  other- 
wise) and  the  8  annas  of  the  moveable  pfO*| 
perty  specified  in  the  will.    ^ 
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The  defendant  filed  a  schedule  of  the  an- 
cestral immoveable  property  to  which  she 
admitted  that  Sudanund  was  entitled,  but 
claimed  the  whole  of  the  rest  of  the  pro- 
perty in  suit  as  having  been  conveyed  to  her 
laie  husband  Bonomalee  under  the  will  of 
Chucker  Dhur,  as  interpreted,  she  maintain- 
ed, by  the  High  Court  in  its  decision  of 
1863. 

The  issues,  material  to  this  appeal,  laid 
down  by  the  Court  below  were  : — 

Firsl, — Of  the  properties  in  dispute, 
which  are  the  ancestral,  and  which  the  self- 
acquired  properties  of  Chucker  Dhur?  and 

Secondly, — Whether  or  not  the  plaintiff 
is  entitled  to  the  properties,  real  and  per- 
sonal, acquired  by  Chucker  Dhur  ? 

On  these  issues,  the  Court  below  seems 
to  have  held,  partly  on  the  strength  of  the 
High  Court's  decision  of  1863  and  partly 
oh  its  own  view  of  the  evidence  on  record, 
that  Bonomalee  was  entitled,  under  devise 
from  Chucker  Dhur,  to  the  whole  of  the 
self-acquired  immoveable  property  and  to 
the  whole  of  the  moveable  property  of 
Chucker  Dhur,  and  then  the  Court  went  on 
to  determine  what  was  the  self-acquired 
and  what  was  the  ancestral  immoveable 
property  of  Chucker  Dhur,  and  decreed 
possession  of  this  latter  property  only  to 
Sudanund,  appellant  before  this  Court. 

There  is  no  appeal  before  this  Court  in 
the  matter  of  the  moveable  property ;  but, 
in  the  matter  of  the  immoveable  property, 
it  is  contended  that  the  appellant  is  entitled 
to  the  whole  of  it,  less  only  the  7  annas  of 
self-acquired  immoveable  property  covered 
by  the  will  of  Chucker  Dhur. 

Mr.  Cochrane  for  respondent  contends 
that  this  point  has  already  been  determined 
adversely  to  appellant  by  the  decision  of 
the  Division  Bench  of  this  Court  of  the  28th 
February  1863, 

The  words  used  by  the  Division  Bench 
are  these  :  "  We  declare  that  the  will  and 
the  petitions  sought  to  be  set  aside  are  in- 
officious and  inoperative  so  far  as  they  pro- 
fess to  deprive  the  plaintiff  (Sudanund)  of 
his  right  to  succeed  to  the  whole  ancestral 
immoveable  property  held  by  Chucker  Dass 
(Chucker  Dhur).  But,  ns  regards  ail  other 
property,  seeing  that  Chucker  Dass  was  en- 
titled to  do  as  he  chose,  and  chose  to  dis- 
inherit his  son,  we  cannot  interfere,  and  in  so 
far  dismiss  the  (yayer  of  the  plaintiff." 


There  cannot,  I  think,  be  any  doubt  but 
that  the  effect  of  these  words  was  to  find 
that  Sudanund  was  entitled  to  nothing  more 
than  "M^  whole  ancestral  immoveable  pro- 
perty" held  by  Chucker  Dhur,  but  Mr. 
Doyne  for  appellant  contends  that  this  find- 
ing was  ultra  vires,  and  that  his  client  is 
entitled  now  to  a  decision  of  this  Court  on 
the  effect  of  the  will  and  the  petitions. 

I  think  that  this  contention  is  sound. 
I  observe  that  the  real  object  of  the  suit  of 
1859  was  not  to  declare  how  far  the  will 
and  the  petitions  were  officious  and  opera- 
tive, but  only  to  declare  that  Sudanund  had 
the  status  of  an  only  son ;  that  the  will  and 
the  petitions  setting  up  another  son,  Bono- 
malee, did  not  affect  that  status ;  and  that 
Sudanund,  having  such  status,  was  entitled 
to  maintenance  during  his  father's  life- 
time. 

These  were  clearly  the  only  points  put  in 
issue,  andthftse,  looking  to  the  Court's  remarks 
at  page  319  of  their  judgment,  were  at  one 
ti\pe  so  considered  to  be  the  only  points  in 
issue;  and,  when  the  Court  went  further, 
and  determined  how  far  the  will  and  the 
petitions  were  officious  and  operative,  and 
how  far  they  were  not,  it  determined  a  matter 
which  was  not  legitimately  before  it ;  and  on 
that  matter,  therefore,  appellant  is  entitled, 
I  think,  to  the  judgment  of  this  Court. 

The  questions,  then,  before  us  seem  to  be, 
first,  whether  the  will  stands  alone,  or  is  to 
be  read  by  the  light  of  the  petitions  and  the 
acts  of  Chucker  Dhur;  and,  secondly,  whe- 
ther, if  the  will  be  so  read,  the  whole  of 
Chucker  Dhur's  self-acquired  property  was 
or  was  not  conveyed  by  him  to  Bonomalee  ? 

In  this  country',  there  are  no  formalities 
to  be  gone  through  in  order  to  the  constitu- 
tion of  a  valid  will,  and  all  that  is  requir- 
ed is  that  the  intention  of  the  testator 
should  be  ascertained  in  whatever  way  it 
may  be  ascertained,  whether  by  word  of 
mouth  or  in  writing,  clearly  and  unmistake- 
ably. 

And  in  this  case  there  cannot,  I  think,  be 
a  doubt  of  the  intention  of  the  testator. 

He  begins  by  adopting  Sudanund,  and 
then  he  adopts  Bonomalee.  He  believes 
that  they  are  both  legally  his  sons.  He 
divides  his  properly  in  very  nearly  equal 
proportions  between  them,  giving  a  little 
more,  as  was  natural,  to  the  first  adopted. 
But  his  whole  anxiety  is  that  what  property 
he  had  to  devise  should  remain  unmistake- 
ably  and  without  contest  with  the  person 
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or  persons  of  his  election.  Therefore,  to 
make  assurance  doubly  sure,  as  he  thinks, 
he  distinctly  declares  that  he  retains  sole 
disposal  of  the  property  during  his  lifetime; 
and  that,  if  either  of  his  sons  should  dis- 
pute this  his  particular  distribution  of  it,  then 
that  son  should  forfeit  his  share,  and  the 
i6  annas  of  the  estate  should  go  to  the  other 
son. 

Then  exactly  that  contingency  occurred 
which  the  testator  had  contemplated. 
Sudanund,  the  first  adopted  son,  disputed 
his  father's  disposition  of  the  property,  and, 
this  being  so,  the  father,  in  July  1857, 
called  upon  the  Courts  to  take  notice  that 
in  the  terms  of  his  will  (/.  e ,  his  intention) 
he  had  disinherited  and  disowned  Sudanund, 
and  that  Sudanund  had  no  title  to  his 
estate. 

And  again  in  January  1858,  Chucker 
Dhur  still  more  publicly  notified  the  same 
intention,  stating  that  Sudanund  had  for- 
feited his  rights,  and  that  he,  Chucker  Dhur, 
had  confirmed  Bonomalee;  and  that  theje 
might  be  no  doubt  of  his  intentions,  Chucker 
Dhur  himself  appeared  before  the  Court  with 
this  last  petition  in  the  most  public  and 
solemn  manner,  and  prayed  that  it  and  the 
petition  of  July  1857  might  be  filed  with  his 
will,  and  with  his  will  they  were  accordingly 
so  filed. 

And,  finally,  in  his  reply  of  the  13th 
March  1859,  to  the  suit  then  instituted  by 
Sudanund  to  set  aside  the  will,  Chucker 
Dhur  distinctly  talks  of  Bonomalee  as  the 
person  who,  after  his  decease,  would  be 
owner  and  lieir  of  everything. 

No  doubt,  in  the  petitions,  Chucker  Dhur 
did  retain  to  himself  the  sole  power  of  dis- 
posing of  his  estates  during  his  lifetime, 
but  so  he  did  in  the  will;  but  this  was 
evidently  by  way  of  precaution  only  (and 
Sudanund's  conduct  after  the  will  would 
have  made  him,  Chucker  Dhur,  doubly 
cautious) ;  and  at  the  most  this  expression  of 
the  retention  of  the  power  of  disposing  of 
his  property  was  mere  surplusage,  for,  as  a 
matter  of  fact,  Chucker  Dhur  could,  of  course, 
at  any  time  of  his  life,  have  made  a  fresh 
disposition  of  such  property  as  he  had  it  in 
his  power  to  dispose  of. 

Reading,  then,  Chucker  Dhur's  will,  his 
petitions,  his  acts,  and  his  pleadings  in  Court 
together,  i  have  no  doubt  that  he  did  suffi- 
ciently express  his  intention,  in  the  words 
of  the  learned  Judges  in  the  case  of  1863,  to 
deprive  Sudanund  ''of  all  right  to  the  pro- 


"perty"  (I  would  add  to  any  property  be 
had)  "so  far  as  he  could  deprive  him,  and 
"  to  give  it  to  Bonomalee.*' 

I  hold,  then,  that  appellant  is  not  entitled 
to  any  immoveable  property  of  which 
Chucker  Dhur  could  by  will  deprive  him, 
/.  e.t  to  any  self-acquired  immoveable  property 
of  Chucker  Dhur,  whether  such  was  ac- 
quired before  the  execution  of  the  will  or 
after  it. 

Mr.  Doyne  then  urges  for  the  appellant 
that  the  principle  upon  which  the  Court 
below  has  determined  what  is  self-acquired 
and  what  is  ancestral  immoveable  property 
is  erroneous,  and  contends  that  ancestral 
property  is  not  alone  that  which  is  derived 
directly  from  ancestors,  but  also  that  which 
is  acquired  out  of  the  proceeds  of  property 
derived  from  ancestors. 

Mr.  Cochrane,  on  the  other  hand,  con- 
tends for  the  respondent  that  this  point  has 
been   already  determined   by   the  Division 

Bench  in  1863,  ^'^  P^&^  3^°  ^^  ^^^^^  V^" 
ment. 

No  doubt  this  is  so;  but,  for  the  reasons 
I  have  given  above,  I  am  of  opinion  that 
the  judgment  of  1863  was  on  this  point  also 
ultra  vires,  and  that  appellant  is  entitled 
to  our  judgment  upon  it. 

The  learned  Judges,  in  1863,  laid  it 
down  that,  "  by  the  Mitakshara  Law  appUca- 
'*  ble  to  the  case,  the  son  had  a  vested  right 
**of  inheritance  in  the  ancestral  immoveable 
"  property,  but  that,  as  the  income  was  the 
**  property  of  the  tenant  for  life,  so  ances- 
*'  tral  property  was  only  that  actually  in- 
"herited  from  ancestors,  and  not  that 
"  acquired  or  recovered  from  the  income  of 
"  the  ancestral  property." 

With  great  respect,  I  think  that  there  is 
in  this  very  thesis  a  position  which  sfaQvs 
the  thesis  to  be  untenable ;  for  if,  as  1  hold 
to  be  truly  the  case,  the  son  under  the 
Mitakshara  doctrine  has,  from  the  nKuneat 
of  his  birth,  a  vested  right  in  ancestral  pro* 
perty,  it  seenas  to  me  to  follow  that  the 
father  has  not  that  dominion  over  the  in- 
come of  ancestral  property  which  the  learn- 
ed Judges  would  assign  to  him. 

The  true  position  of  the  Mitakshara  sop 
is  that  which  has  been  conclusively  assigned 
to  him  by  the  Full  Bench  ruling  of  t)i£ 
7th  June  1867,  page  15  d  seq,,  Wcekfy 
Reporter,  VoUime-VlII. 

Under  that  ruling,  it  seems  to  me  that 
the  Mitakshara  son  is  entitled  eqnall/ 
with  his  father  as  well   ta  the  profits  ot 
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ancestral  property  as  to  the  property  itself 
from  the  moment  (in  this  case)  of  his  adop- 
tion; and  so.  in  his  case,  that  is  equally 
ancestral  property  which  has  been  acquired 
out  of  the  proceeds  of  such  property,  with 
that  actually  inherited  from  ancestors. 

It  is  on  this  principle  that  I  would  de> 
termine  what  is  ancestral  and  what  self- 
acquired  property  in  this  case  ;  and  inas- 
much as  the  Court  below  has  determined 
this  point  upon  a  different  principle, 
abd  there  is  not  on  the  record  evidence 
sufficient  to  enable  us  to  determine  the  point 
CD  what  I  think  to  be  the  right  principle, 
1  would  remand,  or  rather,  as  my  brother 
Jackson  suggests,  refer,  the  case  for  enquiry 
and  determination  on  this  point. 

Loch,  y, — ^I  concur. 

Jackson,  J, — I  concur  in  the  view  taken 
by  my  colleagues  as  to  the  effect  to  be  given 
to  the  previous  decision  of  this  Court  in  Su- 
danund*s  case,  reported  in  Marshall,  page 

It  is  necessary  to  consider  what  the  object 
and  scope  of  the  suit  then  before  the  Court 
were,  and  to  hold  the  decision  binding  upon 
the  parties  as  far  as  it  gave  or  withheld  any 
relief  actually  sought,  and  no  further. 

When  that  suit  was  commenced,  the  fa- 
ther of  Sudanund  was  living:  he  alleged 
himself  to  have  adopted  a  second  son,  to 
have  repudiated  Sudanund,  and  made  the 
second  son  so  adopted  his  heir  and  successor. 

Sudanund  consequently  sued  to  set  aside 
such  alleged  repudiation ;  to  have  the  pre- 
tended adoption  declared  invalid  ;  and  to  ob- 
tain the  maintenance  which  his  father  with- 
held ;  the  so-called  will  and  petitions  were 
impeached  as  claiming  a  right  on  the  father's 
part  lo  do  the  acts  complained  of ;  and  the 
Court  was  asked  to  decide  as  to  the  existence 
of  such  right. 

The  plaint  did  not  call  for  possession  of 
any  portion  of  the  father's  property,  nor  did 
the  view  then  taken  of  the  Mitakshara  law 
by  the  Courts  of  these  provinces  encourage 
any  such  claim  in  the  lifetime  of  the  father. 

Nov  could  it  have  served  any  useful  pur- 
pose to  seek  from  a  Court  of  justice  a  con- 
sideration of  the  validity  of  testamentary 
dispositions  which  the  testator  might  (as  he 
emphatically  declared)  at  any  time  defeat, 
by  acts  of  alienation  in  his  lifetime,  and 
which  he  mig))t  also  change  by  a  fresh  will. 

An  questions  as  to  the  devolution  of  pro- 
perty in  the  fftther's  hands  were  necessarily 


and    in    fact   postponed    until  the  father's 
death. 

• 

The  Court,  in  1863,  in  the  outset  of  the 
judgment  proposed  to  itself  for  decision  the 
issues  really  raised;  and  if,  following  the 
arguments  of  Counsel,  the  Judges  afterwards 
went  on  to  decide  issues  not  regularly  raised 
in  the  suit,  it  seems  to  me  that  the  parties 
were  not  thereby  concluded,  and  that  the 
plaintiff  is  entitled  to  ask  us  now  for  a  de- 
cision upon  the  points  which  now  for  the 
first  time  there  is  real  occasion  to  deter- 
mine. 

In  my  opinion,  the  points  which  so  arise 
are  two  : — 

I.  Did  Chucker  Dhur  make  any  disposi- 
tion of  his  property  to  take  effect  after  his 
death  ;  if  so,  how  and  when  ? 

II.  Whether,  under  such  disposition.  Bo- 
nomalee  was  entitled  to  retain  possession  of 
the  whole  Of  Chucker  Dhur's  self-acquired 
property. 

•  It  is  clear  to  me  that  Chucker  Dhur  did, 
so  far  as  he  could,  make  such  disposition  of 
his  property,  and  that  his  intentions  are  lo 
be  found  in  the  so-called  will  which  he  depo- 
sited in  the  Judge's  Court  in  1849. 

The  petitions  afterwards  put  in  do  not,  in 
my  view  of  them,  carry  any  fresh  bequest; 
they  merely  explain,  confirm,  and  put  in 
force  those  provisions  of  the  "will"  which 
were  intended  to  take  effect  in  the  occurring 
of  the  contingency  of  either  son  acting  in 
opposition  to  the  wishes  of  the  father. 

The  language  of  those  petitions  is  not,  as 
it  seems  to  me,  that  of  a  man  giving  some- 
thing beyond  what  he  had  already  given, 
but  rather  that  of  one  ratifying  and  empha- 
sizing that  gift. 

It  may  be  observed  that  Sudanund  had 
not  in  the  first  instance  brought  himself 
within  the  express  provisions  of  the  will," 
which  declared  him  subject  to  deprivation 
in  case  of  contravention  of  the  father's 
wishes.  He  at  first  was  merely  charged 
with  vicious  and  disrespectful  conduct,  and 
it  was  not  until  the  filing  of  his  counter-pe- 
tition setting  the  father's  dispositions  at 
nought,  that  he  was  declared  to  have 
brought  himself  within  the  deprivadon- 
clauses  as  well  as  within  the  general  rules 
of  Hindoo  Law  applicable  to  the  case  of 
a  son  disavowing  the  authority  of  a  father. 

I  read  the  two  petitions,  therefore,  rather 
as  throwing  light  on  the  construction  of  the 
will,  and  as  mdicattng  tilie  intention  of  the 
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testator  to  act  upon  certain  provisions  of  it, 
than  as  modifying  its  terms  or  conveying 
anything  additional. 

Now,  as  to  the  meaning  of  the  will  itself, 
there  has  been  some  discussion  as  to  the  in- 
ference to  be  drawn  from  the  mention 
therein  of  certain  properties  by  name. 

The  truth  seems  to  me  to  be  simply  that 
Chucker  Dhur,  in  making  this  "will,"  was 
not  giving  specified  property  to  Bonomalee, 
and  making  Sudanund  residuary  legatee. 
He  was  simply  dividing  the  property  be- 
tween the  two,  and  for  convenience  sake  he 
annexed  a  schedule  of  that  property  as  it 
then  stood. 

Nothing  in  that  will  prevented  either  Bono- 
malee or  Sudanund  from  taking  shares  in 
property  subsequently  acquired ;  and,  in  fact, 
it  may  be  gathered  from  the  language  of  the 
petition  that,  but  for  the  renunciation  of 
Sudanund,  they  would  have  been  intended  by 
the  testator  to  take  such  property  according 
to  the  shares  defined. 

From  the  will  and  petitions  taken  together, 
it  may,  I  think,  be  collected  that  Chucker 
Dhur,  having  adopted,  as  he  thought  lawfully, 
two  sons,  assuming  himself  also  to  be  in 
the  position  of  a  man  having  unrestricted 
control  over  his  estate,  first  made  a  prospec- 
tive division  of  that  estate  between  the  two 
supposed  sons,  accompanied  by  a  declaration 
that  either  son,  in  case  of  disobedience,  would 
forfeit  the  whole  share  assigned  to  him,  and  sub- 
sequently, under  an  authority  which  he  arro- 
gated to  himself,  renounced  one  of  such 
sons,  and  also  declared  the  forfeiture  to  have 
been  incurred,  and  finally  declared  the  other 
son  to  be  heir  to  everything  which  he,  the  tes- 
tator, possessed. 

The  testator  died  before  any  of  those  acts 
of  his  had  undergone  the  definitive  arbi- 
trament of  the  Courts  of  law. 

A  grave  doubt  seems  to  me  to  arise  whe- 
ther Chucker  Dhur  would  have  made  or 
maintained  these  dispositions,  if  he  had  known 
that  his  repudiation  of  one  and  his  adoption 
of  the  other  son  were  alike  unlawful,  and  that 
Bonomalee  would  be  thus  declared  incapable 
of  rendering  him  those  spiritual  benefits  of 
which  the  desire  is  present  to  the  minds  of 
every  orthodox  Hindoo,  and  so  largely  influ- 
ences his  conduct. 

However  this  may  be,  the  result  arrived 
at  after  the  death  of  Chucker  Dhur  was  that, 
in  the  judgment  of  the  High  Court,  Sudanund, 
as  there  was  no  sufficient  ground  for  depriv- 


ing him,  had  not  lost  the  Uaius  of  a  son. 
and  Bonomalee,  having  been  unlawfully 
adopted,  had  never  acquired  it. 

And  the  utmost  effect  of  Chucker  Dhur's 
will,  which  is  now  contended  for,  is  that  they 
give  to  Bonomalee  such  property  of  his  as 
was  under  his  absolute  dominion. 

And  the  efficacy  of  the  will  to  this  extent 
is  not  disputed  by  the  appellant,  and  it 
may  be  said  to  be  further  agreed  that  what- 
ever is  ancestral  property  is  without,  and 
whatever  is  the  independently-acquired 
property  of  the  testator  falls  within,  tRis 
category ;  and  the  question  is,  in  fact,  narrow- 
ed to  this,  namely,  whether  property  acquired 
by  the  exertions  of  the  testator  from  the 
profits  of  ancestral  estate  can  be  called  in- 
dependently acquired. 

Mr.. Cochrane  maintains  that  this  question 
has  been  already  decided  in  the  particular 
case  by  the  Judges  who  gave  the  decree 
of  1863,  and  therefore  denies  our  competency 
to  entertain  it  now. 

The  Judges  did,  indeed,  express  an  opi- 
nion  which   will    be 


*  **  By  the  Mitakshara 
"law  applicable  to  the 
"  case,  tne  son  has  a  vest- 
**ed  rijfht  of  inheritance 
"  in  the  ancestral  immove- 
"  able  property,  and  as  the 
"question  was  raised  be- 
**  fore  us,  we  must  declare 
"that  the  ancestral  pro- 
**  perty  is  only  that  actu- 
"  ally  inherited  from  ances- 
"  tors,  and  not  that  which 
**  has  been  acquired  or  re- 
-covered, even  thougli  it 
"  may  have  been  acquired 
*'  from  the  income  of  the 
"ancestral  property;  for 
"  the  income  is  the  proper- 
"  ty  of  the  tenant  for  life 
**'  to  do  as  he  likes  with  it. 
"On  the  other  hand,  the 
"  father  has  it  in  his  power 
"  to  dispose  as  he  lifces  of 
"all  acquired  and  all  per- 
"sonal  property.*' 


found  at  page  320* 
of  Marshall's  report 
of  the  case. 

The  obvious  fallacy 
contained  in  the  rea- 
soning of  this  pas- 
sage induces  me  to 
believe  that  the  learn- 
ed  Judges  who  cm- 
ployed  it  could  not 
have  given  the  point 
that  attentive  consi- 
deration which  they 
must  have  bestow- 
ed upon  it  if  they 
had  believed  them- 
selves to  be  deter- 
mining finally  the 
rights  of  the  parties. 
In  any  case,  for  the  reasons  which  I  have 
already  stated,  I  do  not  consider  the  parties 
bound  by  the  opinion. 

As  to  the  question  itself,  I  consider  the 
law  to  have  been  settled  by  the  Full  Bench 
ruling  referred  to  in  the  judgment  of  my 
brother  Hobhouse.  In  this  view  of  the  law. 
a  son  under  the  Mitakshara  is  entided 
jointly  with  his  father,  from  the  moment  of 
his  birth,  or,  in  this  case,  of  his  adoption,  to 
the  ancestral  estate,  and  also  to  the  profits 
thereof  accruing  after  his  birth,  and  probaMr 
to  any  such  profit  accumulated  and  in  hand  at 
the  time  of  his  binh,  though  this  latter  poiot 
is  not  expressly  decided.      • 
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I  am  of  opinion,  therefore,  that  the  defend- 
ant is  not  entitled  to  keep  back  from  the 
heir  any  immoveable  property  which  has  not 
been  acquired  by  Chucker  Dhur  otherwise 
than  out  of  the  profits  of  ancestral  estate  ac- 
cruing since  the  adoption  of  Sudanund  or  in 
hand  at  the  time  of  his  adoption.  This  will 
leave  the  defendant  in  possession  of  lands 
which  he  can  show  to  have  been  acquired 
previoas  to  the  adoption  of  Sudanund  though 
out  of  profits  of  ancestral  properly. 

II  is  for  the  defendant  to  show  that  such 
property  was  so  exceptionally  acquired,  and 
I  agree  that  he  should  now  have  the  oppor- 
tunity of  doing  so. 

But,  adverting  to  the  existing  rules  of  Pro- 
cedure, I  do  not  think  there  ought  to  be  a 
remand,  but  the  defendant  should  have  a  cer- 
tain time  allowed  him  to  offer  evidence  on 
this  point  in  the  Court  below,  such  evidence 
to  be  returned  to  this  Court  under  directions 
to  be  given  in  accordance  with  Sections  356 
and  357  of  the  Code. 

A  remand  at  this  stage,  besides  being  un- 
authorized by  law,  will,  I  am  afraid,  only  lead 
to  a  new  appeal  and  to  an  indefinite  prolonga- 
tion of  the  suit. 


The  26ih  November  1867. 
Present  : 

0 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Judges. 

Plaintiff  must  support  bis  own  case. 

Case  No.  908  of  1867  under  Aft  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Hooghlyy  dated  the  ist  jflarch 
j86j,  affirming  a  decision  passed  by  the 
Deputy  Collector  0/ that  District ^  dated  the 
2gth  August  1866. 

Radha  Jeebun  Moostofee  (Plaintiff), 
Appellant, 

versus 

Grces  Chander  Roy  and  another  (Defendants), 

Respondents, 

Baboo  Pooryo  Chunder  Shome  for 
Appellant. 

VoL  VIII, 


Baboo  Anund  Chunder  Ghosal  for 
Respondents. 

A  plaintiff,  who  does  not  care  to  be  present  to  support 
his  own  case  when  he  knows  it  is  tried,  cannot  be  alloiw- 
ed  to  urge  the  plea  that  he  had  no  opportunity  of  re* 
butting  the  defendant's  evidence. 

Phear,  J, — The  plaintiff  in  this  suit,  hav- 
ing had,  as  his  pleader  admits,  full  notice  of 
the  day  and  place  of  trial,  chose  to  remain 
away.  The  defendant  gave  evidence  serv- 
ing to  prove  the  groundlessness  of  the  plaint- 
iff's claim,  and  the  Judge  dismissed  the 
suit.  The  plaintiff  now  appeals  specially, 
saying  that  he  had  been  summoned  by 
the  defendant  to  give  evidence  at  the  trial; 
but  that  the  summons  was  not  duly  issued 
in  consequence  of  the  absence  of  certain 
preliminaries.  Under  these  circumstances, 
he  urges  that  he  has  not  been  allowed 
proper  opportunity  of  rebutting  the  case 
set  up  by  the  defendant.  The  frivolous- 
ness  of  this  (Objection  is  only  to  be  equalled 
by  the  audacity  which  has  led  to  its  being 
brought  forward.  It  is  monstrous  to  say 
that  a  plaintiff,  who  did  not  care  to  be  pre^ 
sent  to  support  his  own  case  when  he  knew 
it  was  to  be  tried,  was  refused  the  opportu- 
nity of  rebutting  the  evidence  of  his  op- 
ponent. We  may  further  remark  that 
this  objection  was  never  thought  of  in  the 
Court  below. 

We  dismiss  the  appeal  with  costs. 


The  26th  November  1867, 

Presint : 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear,. 

Judges. 

Joint  suit  by  several  Hindoo  widows — Plaint-^ 
Multiplicity — AUegation  of  fraud — Evidence 
tendered  by  party  whose  case  has  been  closed. 

Case  No.  31  of  1867. 

Regular  Appeal  from  a  decision  passed  bv 
Baboo  Doorga  Per  shad  Ghose,  Principal 
Sudder  Ameen  of  Nuddea,  dated  the  28th 
September  1866. 

Hurro  Monee  Dossea  and  others  (Plaintiffs) 

Appellants, 

versus 

Onookool  Chunder  Mookerjee  and  others 
(Defendants),  Respondents', 
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Mr.  C.  Gregory  for  Appellants. 

Messrs.  R,  V.  Doyne  and  Motee  Lall  San- 
dyal  for  Respondents. 

The  plaintiffs  are  3  ladies,  widows  of  3  out  of  5  sons, 
and  sue  for  their  husbands*  shares  of  property,  on  the 
allegation  that  the  5  sons  possessed  property  left  by 
their  father  at  his  decease ;  tnat  the  3  widows  had,  since 
their  husbands'  deaths,  been  holding*  possession  of  their 
husbands'  shares  in  co-parcenery  with  the  other  two 
survivin|^  sons;  and  that  the  said  co-parceners,  in  col- 
lusion with  the  other  defendants,  contracted  debts,  and 
allowed  them  to  purchase  the  property  at  auction, 
whereby  the  plaintiffs  have  been  dispossessed. 

Held  that  the  finding  that  the  husbands  of  two  o( 
the  plaintiffs  died  before  their  father  was  fatal  to  the 
claim,  not  only  of  these[two  plaintiffs,  but  also  of  the  3rd 
plaintiff  who  chose  to  join  the  other  two  in  a  suit  of 
this  sort. 

Held,  further,  that  the  plaint  in  this  suit  was  bad  on 
the  ^und  of  multiplicity,  and  should  not  have  been 
admitted,  inasmuch  as,  the  acts  of  the  purchaser-de- 
fendants in  taking  possession  being  found  to  be  separate 
acts,  the  suit  was,  in  realitjr,  3  suits  against  so  many  dif- 
ferent defendants.  ^  Even  if  the  plaint  was  rectified,  the 
Court  at  the  hearing  should  have  insisted  on  the 
plaintiffs'  making  an  election  of  a  cause  of  action  and 
of  a  defendant  upon  which  and  ag^nst  whom  they 
would  proceed. 

Where  a  party  to  a  suit  chooses  to  clothe  with  fraud 
that  conduct  of  the  other  side  on  which  he  base^his 
claim,  he  must  understand  that  he  risks  his  success 
with  the  charge  which  he  makes. 

It  behoves  all  G>urts  of  first  instance  to  take  care 
that  a  party  to  a  suit  whose  case  has  been  finished  is 
not  oermitted,  without  good  reason,  to  mend  that 
case  Dy  fresh  evidence  after  his  adversary  has  succeed- 
ed in  impeaching  it;  evidence  given  under  such  circum- 
stances must  always  be  in  the  highest  degree  untrust- 
worthy. 

Phear,  J. — In  this  case  it  appears  that 
one  Ram  Surun  had  five  sons,  and  that  the 
plaintiffs  are  three  ladies,  widows  of  three  of 
these.  Two  of  the  defendants,  Iswar  Chun- 
der  Pal  and  Indar  Chunder  Pal,  are  the  re- 
maining sons. 

The  plaint  alleges  that  the  five  sons  en- 
joyed possession  of  the  properties  left  by 
Ram  Surun  at  his  decease,  after  performing 
the  services  of  the  ancestral  idol.  It  then 
states  that  three  of  the  sons  died  one  after 
another,  and  that  ever  since  their  deaths  the 
plaintiffs  had  been  holding  possession  of  the 
respective  shares  of  their  husbands  in  co-par- 
cenery  with  the  co-sharer- defendants  by  suf- 
fering the  properties  to  remain  under  the 
management  of  Iswar  Chunder  Pal.  Finally, 
it  avers  that  the  defendant  Iswar  Chunder 
Pal  created  debts  in  collusion  with  the  other 
defendants,  and  that  they,  the  other  defend- 
ants, having  in  concert  with  him,  Iswar,  pur- 
chased at  auction  his  rights  and  interests  in 
the  property  in  suit,  dispossessed  the  plaint- 
iffs of  the  shares  of  their  husbands  therein. 
On  this  state  of  facts,  the  plaintiffs  sue ' 
jointly  to  recover  possession  of  the  said  shares  ' 
of  their  husbands. 


The  Principal  Sudder  Ameen  has  fouod 
that  the  husbands  of  the  ist  and  3rd  plaint* 
iffs,  respectively,  both  died  before  their 
father.  It  followed  from  this  finding  that 
these  ladies  never  had  any  right  in  the  pro- 
perty in  question,  and  the  Court  accordingly 
held  that,  although  the  second  plaintiff's, 
namely  Kritharto .  Moyee's,  right  to  a  share 
appeared  to  have  been  made  out,  still,  as  she 
had  chosen  to  sue  jointly  with  the  two  other 
plaintiffs  to  obtain  three-fifths  of  the  property 
as  of  joint-right,  she  wa^  not  entitled  in  this 
suit  to  recover  one-third  on  another,  viz,^  her 
own  several  right. 

Against  this  decision  the  plaintiffs  appeal 
to  this  Court. 

We  are  of  opinion,  after  full  consideration 
of  the  evidence  read  to  us,  that  the  Principal 
Sudder  Ameen's  finding  of  fact  is  correct 
It  also  appears  to  us  (and  indeed  the  Advo- 
cate of  the  plaintiffs  admits  as  much)  that 
the  taking  possession  of  the  property  by  the 
purchaser-defendants,  of  which  the  plaintiffs 
complain,  was  not  one  act,  but  three  distinct 
acts  of  the  three  purchaser-defendants  re- 
spectively, without  concert  with  each  other. 
Each  took  possession  of|  the  particular  estate 
which  he  bought  at  the  auction,  independ- 
ently of  the  others.  So  that  the  suit  is,  in 
reality,  three  suits  against  so  many  different 
defendants.  We  observe,  too,  that  the 
names  of  the  defendants  against  whom  the 
suit  is  brought  are  nowhere  exhibited  ex- 
cept in  the  heading  of  the  plaint,  and  there, 
in  the  case  of  two  out  of  the  three  purchas- 
ers intended  to  be  sued,  the  agents  who  bid 
for  them  at  the  sale  are  mentioned  with  the 
statement  that  they  were  such  agents,  while 
the  principals  themselves  are  omitted.  It 
thus  happens,  inasmuch  as  the  plaint  dis- 
closes no  cause  of  action  against  the  two  Pal 
defendants,  that  there  are  at  least  four  de- 
fendants as  against  whom  the  suit  ought  to 
have  been  dismissed  for  reasons  apparent  on 
the  face  of  the  plaintiffs'  own  pleadings. 
We  feel  ourselves  bound  to  say  that  toe 
Lower  Court  was  greatly  wrong  in  receiving 
a  plaint  so  plainly  erroneous  as  this  is); 
and  we  also  think  that,  had  the  plaint  been 
rectified,  that  Court  ought,  at  the  trial,  when 
the  facts  became  apparent,  to  have  sustained 
the  defendants'  objection  to  the  suit  on  the 
ground  of  multiplicity,  and  to  have  insisted 
on  the  plaintiffs'  making  election  of  a  cause 
of  action,  and  of  a  defendant  upon  whidi  and 
against  whom  they  would  proceed. 

Coming  now  to  the  merits,  we  are  very 
clear,  not  only  that  the  Principal  Sudder 
Ameen  was  right  in  his  faAs  as  above  men- 
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tioned,  but  further  that,  whatever  may  be  the 
case  relative  to  the  property  bought,  and 
taken  possession  of,  by  the  purchaser  first 
named  in  the  plaint,  regarding  that  in  the 
hands  of  the  second  purchaser,  even  Kritato 
Moyee  has  failed  to  establish  any  claim  to  it, 
while,  as  respects  the  remainder  of  the  pro- 
perty sued  for,  it  is  literally  unaffected  by 
any  evidence  at  all.  Consequently,  not  only 
do  two  of  the  plaintiffs  sue  without  any  title, 
bat,  if  this  suit  be  treated  as  if  divided  into 
the  three  separate  actions,  of  which  it  is 
really  constituted,  and  the  other  lady  be  con- 
sidered as  the  sole  plaintiff  in  each,  a  judg- 
ment must  pass  against  her  in  two  out  of  the 
three.  Moreover,  although  the  plaint  charges 
that  the  ousting  of  the  plaintiffs  by  the  three 
purchaser-defendants  was  entirely  fraudu- 
lent, and  the  crowning  act  of  a  scheme  con- 
cocted between  them  and  Iswar  Chunder, 
jet  it  appears  that  not  the  slightest  attempt 
was  made  at  the  trial  to  support  this  very 
grave  accusation.  We  think  there  can  be 
no  doubt  that  It  was  really  groundless,  for 
the  evidence  actually  given  leads  naturaJly 
to  the  conclusion  that  the  conduct  of  the 
purchaser-defendants  was  honest  and  of 
good  faith  throughout  the  matter.  The 
words  of  the  plaint,  in  fact,  constitute  a  gra- 
tuitous libel  on  the  purchaser- defendants,  put 
on  paper  solely  with  the  intention  to  preju- 
dice the  Court  against  them,  and  without  a 
thought  of  making  the  words  good.  The 
plaintiffs,  with  all  other  litigants,  must  learn 
that  conduct  of  this  kind  cannot  be  indulged 
in  with  impunity.  A  Court  of  Justice  will 
not  tolerate  that  the  pleadings  before  it 
should  be  made  the  vehicle  of  reckless  de- 
famation, and,  if  a  party  to  a  suit  chooses  to 
clothe  with  fraud  that  conduct  of  the  other 
side  on  which  he  bases  his  claim,  he  must 
understand  that  he  risks  his  success  with 
the  charge  which  he  makes.  In  the  present 
case,  keeping  in  mind  all  the  facts,  as  well 
those  which  bear  on  the  frame  of  the  suit  as 
those  which  touch  its  merits,  we  are  of  opi- 
nion that  the  plaintiffs  do  not  deserve  that 
the  Court  should  do  anything  to  place  them 
or  either  of  them  in  a  better  position  than 
thfi  in  which  they  have  thought  fit  to  place 
themselves,  and,  as  they  now  stand  on  the 
record,  we  think  that  they  are  not  entitled 
to  recover  against  any  one  of  the  defendants. 

The  appellant's  pleader  has  complained 
before  us  Uiat  the  Lower  Court  refused  to  re- 
ceive the  evidence  of  some  material  witness- 
es tendered  by  his  client  at  the  trial.  On 
'  reference  to  the  record,  it  appears  that  this 
occtured  after  tb%  defendants'  case  had  been 


entered  upon  and  their  witnesses  examined, 
and  after  the  Court  itself  had  called  before 
it  and  examined  the  two  Pal  defendants. 
Then  it  was,  that  the  plaintiffs  for  the  first 
time  tepdered  the  witnesses  in  question,  and 
they  did  so  by  way  of  reply.  If  these  wit- 
nesses could  really  have  spoken  truthfully  to 
the  merits  of  the  issue  between  the  parties, 
there  seems  to  have  been  no  reason  for  their 
not  having  been  duly  tendered  during  the 
course  of  the  plaintiffs'  case,  and  no  new 
matter  was  afterwards  raised  by  the  testi- 
mony of  the  witnesses  who  followed,  such 
as  to  require  being  met  by  additional  evi- 
dence on  the  part  of  the  plaintiffs.  Obvi- 
ously it  behoves  all  Courts  of  first  instance 
to  take  care  that  a  parly  to  a  suit,  whose  case 
has  been  finished,  be  not  permitted,  without 
good  reason,  to  mend  that  case  by  fresh  evi- 
dence after  his  adversary  has  succeeded  in 
impeaching  it,  because  evidence  given  under 
such  circumstances  must  always  be  in  the 
highest  degree  untrustworthy.  Hence,  so 
far  as  we  can  learn  what  actually  took  place 
iii  this  case,  we  see  no  ground  for  conclud- 
ing that  the  Court  below  exercised  its  dis- 
cretion, in  regard  to  the  conduct  of  the  trial 
and  the  reception  of  evidence,  otherwise 
than  properly. 

We  affirm  the  judgment  of  the  Lower 
Court,  and  we  dismiss  the  appeal.  We  also 
direct  that  the  plaintiffs  pay  the  costs  of 
each  defendant  in  both  Courts. 


The  26th  November  1867. 

Present  : 

The  Hon'ble  G.  Loch  and  Dwarkanath 
Mitter,  Judges, 

Pre-emption — Tuiabi  ishtishad. 
Case  No.  1362  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Chittagong, 
dated  the  23rd  April  t86j,  reversing  a 
decision  passed  by  the  Moonsifi  of  Raojan, 
dated  the  1 8th  September  1S66, 

Rajeeooddeen  (one  of  the  Defendants), 

Appellant, 

versus 
Zeenut  Bibee  (Plaintiff),  Respondents 

Baboo  Greeja  Sunkur  Mojoomdar 
for  Appellant. 
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Moulvie  Syud  Murhumui  Hossein 
for  Respondent. 

The  "tulubi  ishtishad"  is  a  preliminary  act  as  essen- 
tial as  the  "tulubi  mowasibat''  to  secure  to  the  claim- 
ant the  rigrht  of  enforcing*  pre-emption.  There  should 
always>  therefore,  be  a  distinct  nndingf  as  to  whether 
it  was  properly  made  or  not. 

Loch,  y, — We  think  this  case  must  be 
remanded  to  the  Lower  Appellate  Court 
for  a  distinct  finding,  whether  the."tulubi 
ishtishad*'  was  properly  made  or  not. 
He  has  found  that  the  tulubi  mowasibat 
was  made ;  but  the  tulubi  ishtishad  is  ^  a 
preliminary  act  as  essential  as  the  other  to 
secure  to  the  claimant  the  right  of  enforcing 
pre-emption.  The  case  is  remanded  accord- 
ingly. 


The  26th  November  1867, 

Present : 

The  Hon'ble  G.  Loch  and  Dwarkanath  Mitter, 

Judges, 

Limitation  —  Proof  of  possession  — Ameen's] 

report. 

Case  No.  2379  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  ihe  Small  Cause  Court, 
exercising  the  powers  of  a  Principal  Sud- 
der  Ameen,  at  Chittagong,  dated  the 
joth  June  1866,  reversing  a  decision 
passed  by  the  Moonsij^  of  that  District, 
dated  the  6th  July  1863. 

Ameenooddeen  Shaha  (Plaintiff),  Appellant, 

versus 

Asgur  AH  and  others  (Defendants), 
Respondents, 

Baboo  Bama  Churn  Banerjee  for 
Appellant. 

Baboo  Debendro  Narain  Bose  for 
Respondents. 

,  An  Ameen's  report  is  by  itself  insufficient  to  prove 
the  possession  of  a  plaintiff,  on  whom  the  onus  of  prov- 
ing possession  within  1 2  years  of  the  date  of  suit  has 
been  cast  by  the  defendant  raising  the  plea  of  limita- 
tion. 

Lochy  J, — As  the  plea  of  limitation  was 
raised  by  the  defendant  in  this  case,  it  was 
for  plaintiff  to  prove  that  he  had  possession 
of  the  land  in  question  within  li  years  of 
the  date  of  suit.  This  he  failed  to  do,  and, 
though  the  Ameeu's  report  is  evidence  in  the 


case,  and  is  in  favor  of  the  plaintiff,  special 
appellant,  the  Principal  Sudder  Ameen 
was  justified,  when  weighing  it,  to  hold  that 
by  itself  it  was  insufficient  to  prove  the 
plaintiff's  possession.  There  was  nothing 
contrary  to  law  in  such  a  finding.  The 
special  appeal  is  dismissed  with  costs. 


The  27th  November  1867. 

Present  : 

The  Hon*ble  G.  Loch  and  Dwarkanath 
Mitter,  Judges. 


Arrears  of  rent— Onus  probandi-— J 
wassil-bakee  papers— Eyidence. 

Case  No.  1275  of  1867. 


Special  Appeal  from  a  decision  passed  by 
Mr,  E,  S,  Pearson,  Judge  of  Tirhoct, 
dated  the  14th  March  i86j,  reversing  a 
decision  passed  by  Baboo  Gopal  Chunder 
Doss,  Deputy  Collector  of  that  District, 
dated  the  joth  June  1866. 

Shaikh  Newazee  and  others  (Defendants), 

Appellants, 

versus 

Mr.  L.  Lloyd  (Plaintiff),  Respondent. 

Mr,  R,  E.  Twidale  for  Appellants. 

Baboo  Bhoivanee  Churn  Dutt  for 
Respondent. 

In  a  suit  for  aricars  of  rent  on  account  of  acertaia 
quantity  of  land,  at  a  specified  rate,  plaintiff  is  bouod 
to  prove  that  defendant  held  the  said  Und  for  which  be 
was  liable  to  pay  at  the  rate  sued  for. 

Tumma-wassiUbakee  papers  cannot  be  treated  as 
independent  evidence. 

Mitter,  J, — The  merits  of  this  case  ha^^e 
not  been  properly  investigated.  The  special 
appellant  was  sued  for  arrears  of  rent  on  ac- 
count of  6  beegahs  16  cottahs  of  mdl  or  rent- 
paying  land  at  a  certain  rate  specified  in  the 
plaint.  The  quantity  of  land,  as  well  as  the 
rate  of  rent,  being  denied  by  him,  it  was  for  the 
respondent  to  prove  them.  The  Lower  Ap-  j 
pellate  Court  observes  that,  inasmuch  as  the  ' 
special  appellant  admitted  that  his  ancestor 
held   6  beeghas  of   mil  l&nd  of  which  1 
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beegahs  only  fell  to  his  share  on  partition, 
and  that,  inasmuch  as  he  did  not  raise  any 
objection  on  the  ground  that  his  puteedars 
were  not  made  parties  to  the  suit,  his  plea 
regarding  the  quantity  of  land   could   not 
be  entertained.     As  to  the.  rate,  the  Lower 
Appellate  Court  is  of  opinion  that  it  was  for 
the  special  appellant  to  prove  that  it  was 
what  he  asserted  it  to  be,  and  not  what  was 
claimed  by  the  respondent.     We  think,  ho\y- 
ever,  that    the   Lower    Appellate    Court  is 
wrong  on  both  these  points.     The  respond- 
ent was  clearly  bound  to  prove  that  the  speci- 
al appellant  held  6  beegahs  1 5  cottahs  of  land 
for  which  he  was  liable  to  pay  at  the  rate 
sued  for.     It  has  been  contended  before  us 
by  the  pleader  for  the  respondent  that  the 
Lower  Appellate  Court  has,  in  the  last  por- 
tion of  its  judgment,  gone  into  the  proofs  filed 
by  his  client.     It  is  true  that  the  Lower  Ap- 
pellate Court  has  remarked  that  the  respond- 
ent has  filed  his  jumma-wassil-bakee  papers 
duly  attested,  and  that  these  papers  not  being 
rebutted  were  sufficient  to  prove  his  case. 
But  jumma-wassil  papers,  like  books  of  ac- 
count, cannot  be  treated  as  independent  evi- 
dence in  support  of  a  claim.     The   other 
passage   pointed    out    by    the   respondent's 
pleader  refers   to  the   bhaolee   lands,   with 
which  this  special  appeal  has  nothing  to  do. 

We  remand  this  case  to  the  Lower  Ap- 
pellate Court,  to  re- try  it  with  reference  to 
the  jibove  remarks. 


The  27th  November  1867. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Transfer  of  suit— Re-hearingf  of  witnesses. 
Case  No.  i  of  1867. 

Regular  Appeal  from  a  decision  passed  by 
Air.  H.  K.  Maddocks,  Judge  of  Bhaugul- 
fore^  dated  the  3rd  October  1866, 

Mussamut  Unnopoorna  (Plaintiff),  Appellant, 


versus 

Hurbullub  Sing  and  others  (Defendants), 

Respondents* 


Mr.  H.  T.  Allan  and  Baboo  Opendro 
Cfiunder  Bose  for  Appellant. 

Mr.  R.  E.  Twidale  and  Baboo  Anund 
Gopal  Paleet  for  Respondents. 

Where  a  suit,  which  was  filed  originally  before  a 
Principal  Sudder  Ameen,  who  had  fixed  the  issues  and 
recorded  the  evidence  of  witnesses,  is  transferred  by  a 
judge  to  his  own  Hie,  the  Judge,  his  Court  being  a 
Court  of  original  jurisdiction,  ought  to  have  the  wit- 
nesses before  him,  and  t  ake  their  evidence  de  novo. 

Glover,  J. — This  was  a  suit  for  posses- 
sion of  Talook  Phonsahee  alleged  to  have 
been  purchased  from  the  owner  Zalim  Sing 
in  the  year  1853  by  the  plaintiff's  husband, 
Ram  Dyal  Sing. 

Beer  Kishore  Singh,  the  son  of  Zalim, 
whilst  denying  in  one  part  of  his  answer  that 
his  father  ever  executed  the  deed  of  sale,  in 
another  part  of  it  admits  that  the  kobalah 
was  executed,  although  no  consideration  pass- 
ed. He  admits  the  same  thing  in  a  petition 
which  is  on  the  record. 

*Hurbullub  Sing  denies  the  kobalah  in 
toto. 

And  it  is  admitted  by  the  plaintiff  that, 
from  the  date  of  the  kobalah  up  to  the  pre- 
sent time,  neither  her  husband  nor  herself 
ever  held  possession  of  the  talook,  and  that 
for  nearly  12  years  she  has  taken  no  steps 
to  recover  her  rights. 

The  suit  was  filed  originally  before  the 
Principal  Sudder  Ameen,  who  fixed  the 
issues  and  recorded  the  evidence  of  the  wit- 
nesses. Before,  however,  the  case  was 
decided,  the  Judge  transferred  it  to  his 
own  file. 

The  Judge  held  that  the  kobalah  was  spu- 
rious, that  there  was  no  proof  of  its  execution, 
none  of  payment  of  consideration,  and  none 
of  possession  under  it. 

He  dismissed  the  plaintiU's  suit  accord- 
ingly. 

It  is  urged  in  appeal  before  us  that  there 
is  credible  evidence  in  support  of  the  koba- 
lah, which  evidence  has  been  in  no  way  re- 
butted by  the  respondent. 

We  have  read  this  evidence;  it  consists 
of  the  depositions  of  five  witnesses,  who  swear 
with  more  or  less  distinctness  to  the  fact 
ilut  Zalim  Sing  sold  his  estate  for  Rupees 
3,995,  and  received  the  money.  Amongst 
these  witnesses  are  four  of  the  parties  who 
attested  the  kobalah,  and  one  who  was  called 
in  to  see  if  the  money  were  good  (puruck- 
lena),  and  who*  received  part  of  it  afterwards 
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from  Zalim    Sing    in    payment   of  certain 
articles  supplied  from  his  shop. 

Primd  facie  there  seems  nothing  impro- 
bable in  this  evidence.  No  doubt,  there  is  the 
admitted  fact  that  possession  did  not  follow 
the  purchase;  that  the  kobalah  was  never 
registered,  and  has  not  been  in  any  way 
brought  forward  for  more  than  eleven  years  ; 
but  no  particular  questions  were  asked  of  the 
witnesses  on  these  points,  and,  as  the  record 
stands,  there  is  nothing  to  impeach  their 
credibility.  The  Judge,  as  we  observed  be- 
fore,  did  not  examine  the  witnesses  himself, 
but  contented  himself  with  the  evidence 
as  recorded  by  the  Principal  Sudder  Ameen. 
We  think  that  this  mode  of  proceeding  was 
objectionable,  and  that,  as  the  Judge's  Court 
was  the  Court  of  original  jurisdiction,  it 
ought  to  have  had  the  witnesses  before  it,  and 
have  taken  their  evidence  de  novo.  Many 
very  important  matters  have  been  omitted 
from  their  examinations  which  ^  fresh  ques- 
tioning may  supply,  and  without  which  we 
do  not  think  the  case  can  be  satisfactorily 
disposed  of.  If  we  were  to  decide  on  fhe 
evidence  in  its  present  state,  we  should  be 
inclined  to  say  that  the  plaintiff  had  made 
out  a  primd-facie  case,  the  evidence  in 
support  of  it  not  being  displaced. 

The  case  must  go  back,  therefore,  for  a  fur- 
ther and  more  searching  enquiry.  The 
witnesses  should  be  strictly  examined  on 
the  points  above  noted,  and  the  mohajun 
Mohun  Dass,  witness  No.  5,  should  be  call- 
ed upon  to  corFoborate  his  statement  that 
he  received  900  rupees  from  Zalim  Sing  on 
the  day  of  the  sale,  by  the  production  of  his 
books. 

If,  after  re-taking  the  evidence,  the  Judge 
remains  of  the  same  opinion  as  before,  he 
will  dismiss  plaintiff's  suit ;  if,  on  the  other 
hand,  he  considers  the  kobalah  established, 
and  the  payment  of  consideration  proved, 
he  will  find  whether,  at  the  time  of  the  sale 
to  Ram  Dyal,  Zalim  had  any  interest  left 
in  the  estate,  or  whether  it  had  not  been 
previously  sold  to  a  third  party  {vide  the 
case  of  Beer  Kishore,  plaintiff,  appellant, 
versus  Hur  Bullub  Narain  Sing,  defendant, 
respondent,  VII.  Weekly  Reporter  502). 
He  will  then,  if  necessary,  proceed  to  consider 
the  right  of  the  vendor  Zalim  Sing  to  alien- 
ate the  family-property  without  the  con- 
sent of  his  son,  Beer  Kishore  Sing ;  in  other 
words,  whether  the  sale  was  justified  by  any 
of  those  pressing  necessities  which  the 
Hindoo  Law  allows  of. 

Costs  will  follow  the  result. 


The  27th  November  1867. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and 
C.  P.  Hobhouse,  Judges, 

Claim  under  Bond^Grammatical  import  of  tlie 
terms— Evidence  of  intention. 

Case  No.  968  of_i867. 

Special  Appeal  from  a  decision  passed  ly 
the  Judge  of  Gya,  dated  the  i^th  Janu" 
ary  i86jj  affirming  a  decision  passed 
by  the  Principal  Sudder  Ameen  of  that 
District y  dated  the  2^h  April  1866, 

Doolee  Chund  (Plaintiff),  Appellanty 

versus 

Joogul  Singh  and  others  (Defendants), 
Respondents, 

Mr.  R.  T.  Allan  for  Appellant. 

Bahoos  Anoda  Per  shad  Banerjee  and  KaUe 
Mohun  Doss  for  Respondents. 

Where  a  plaintiff  claiming  under  a  bond  desires  to 
show  that  something  was  intended  by  the  parties 
beyond  the  grammatical  import  of  the  terms  of  the 
contract,  he  should  prove  this  by  other  evidence; 
the  Court  cannot  supply  the  defect. 

Jackson,  J, — Ir  is  unnecessary  for  us 
to  decide  in  this  case  whether  the  Judge 
was  right  in  refusing,  "Aft  XXVlll.  of 
1855  notwithstanding,"  to  allow  the  plaint- 
iff's interest  at  the  rate  thej  claimed,  be- 
cause it  is  not  made  out,  in  our  opinua, 
that  the  contract  between  the  parties 
intended  any  such  rate. 

The  bond  commences  by  a  recital  that  the 
defendants  had  borrowed  300  rupees  at 
interest  from  the  plaintiff,  at  the  rate  of 
2  rupees  per  cent,  per  mensem.  It  goes 
on  to  stipulate  that  the  amount  of  principal 
and  interest  is  to  be  repaid  in  one  sum  at 
the  full  moon  of  the  current  month,  and 
that,  in  case  of  failure  to  pay  on  the  date 
appointed,  the  borrowers  would  pay  the 
whole  amount,  principal  and  interest,  men- 
tioned in  the  bond,  at  the  rate  of  10  rupees 
per  diem  beginning  from  the  ist  of  Kaitick, 
till  realization  of  the  whole.  • 
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These  words,  as  they  stand,  simply  mean 
that  the  amount,  with  interest  as  condi- 
tioned, namely,  at  3  per  cent,  per  mensem, 
if  not  re-paid  at  the  full  moon  as  appointed, 
is  to  be  re-paid  by  daily  instalments  of  lo 
rupees,  commencing  on  ist  Kartick,  and 
going  on  till  payment  in  full  has  been  made. 

They  certainly  do  not,  to  our  compre- 
hension, at  all  amount  to  a  contract  to  pay 
interest  at  lo  per  cent,  per  diem. 

It  is  possible  that  a  payment  of  lo  rupees 
per  diem  as  a  penalty  for  delay  may  have 
been  contemplated,  but  it  is  not  ex* 
pressed,  and  we  cannot  supply  the  defect, 
even  if  it  would  be  reasonable  that  the  de- 
fendants should  pay  it. 

If  the  plaintiff  desired  to  show  that  some- 
thing was  intended  by  the  parties  beyond 
what  the  ordinary  grammatical  construction 
of  the  contract  imports,  he  should  have 
proved  this  by  his  own  evidence,  and  should 
have  also  called  the  defendant,  and  had  him 
examined. 

Being,  therefore,  of  opinion  that  the 
judgment  of  the  Court  below  is  quite  cor- 
rect, we  dismiss  the  special  appeal  with 
costs. 


The  27th  November  1867. 
Present : 

m 

The  Hon'ble  G.  Loch  and  Dwarkanath 
Mitter,  Judges, 

Suit  for  restitution  of  conjugal  rights. 

Case  No.  1206  of  1867. 

Special  Appeal  from  a  decision  passed  by 
Mr.  E^  F,  Lloyd,  Deputy  Commissioner 
of  Nowgong  in  Assam,  dated  the  *i8th 
March  j86y,  reversing  a  decision  passed 
by  the  Sudder  Ameen  of  that  District, 
dated  the  18 th  April  1866. 

Koobur  Khansama  (Defendant),  Appellant, 

versus 

Jan  Khansama  (Plaintiff),  Respondent. 

Baboo  Mohinee  Mohun  Roy  for  Appellant. 

idboo  Bama  Churn  Banerjee  for  Respondent. 

, .  FbHofws  a  previous  decision  which  ruled  that  a  decree 
in  ft  suit  for  restitution  of  conjueal  rigrhts  should  not 
decree  possession  of  the  person  of  the  wife,  but  should 
declare  the  husband  entitled  to  his  conjugal  rights,  and 
order  the  wife  to  return  to  his  protection. 


Mitter,  J, — ^Thk  two  following  points 
have  been  urged  before  us  in  this  special 
appeal : — 

/j/. — That  the  Lower  Appellate  Court  is 
wrong  in  giving  a  decree  to  he  respondent 
for  the  recovery  of  the  person  of  his  wife. 

27id, — That  the  Lower  Appellate  Court  is 
wrong  in  not  awarding  to  the  special  ap- 
pellant costs  in  proportion  to  the  amount 
for  which  the  claim  of  the  respondent  was 
dismissed. 

With  reference  to  the  first  poFnt,  we 
think  that  the  decree  passed  by  the  Lower 
Appellate  Court  ought  to  be  modified  in  the 
manner  laid  down  by  a  decision  of  this  Court 
reported  in  page  105,  VL  Weekly  Reporter. 

The  modified  decree  will  stand  thus: "  That 
the  plaintiff,  special  respondent,  is  entitled 
to  his  conjugal  rights,  and  that  his  lawful 
wife,  Musst.  Beersanee,  be  ordered  to  return 
to  his  protection.*' 

With  reference  to  the  second  point,  we 
are  6i  opinion  that,  under  the  circumstances 
of  this  case,  each  party  ought  to  bear  his 
own  costs. 


The  27th  November  1867. 
^Present : 

The  Hon'ble  G.  Loch  and  Dwarkanath' 

Mitter,  Judges. 

Kubooleut  (for  a  portion  of  the 
lands). 

Cases  Nos.  1294,  1327,  and  1330  of  1867, 
under  Act  X.  of  1859. 

Special  Appeals  from  a  decision  passed  by 
Mr.  R.  V.  Cocker  ell.  Officiating  Addi- 
tional Judge  of  Chittagong,  dated  the 
i8th  March  186 j,  reversing  a  '  decision 
passed  by  Mr.  J.  A.  Craven,  Deputy 
Collector  of  that  District,  dated  the 
nth  January  i86y. 

Abdool  All  and  others  (Defendants), 
Appellants, 

versus 

Yar  Ali  Khan  Chowdhry  (Plaintiff), 
Respondent, 
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Baboos  Bama  Churn  Bauer jee  and  Laleei 
Chunder  Sein  for  Appellants. 

Baboos  Greesh  Chunder  Ghose  and  Obhoy\ 
Churn  Bose  for  Respondent. 

A  suit  will  not  lie  for  a  kubooleut  for  a  portion  of 
the  lands  included  in  one  entire  holding',  for  which 
entire  holding  a  kubooleut  and  pottah  have  been  already 
exchanged  between  the  parties. 

Mittery  J, — The  first  point  taken  before 
us  in  these  three  appeals  is,  that  a  suit  will 
not  lie  for  a  kubooleut  for  a  portion  of  the 
lands  included  in  one  entire  holding.  We 
think  this  objection  to  be  a  valid  one.  Up- 
on the  respondent's  own  showing,  it  appears 
that  the  land  in  dispute  in  each  of  these 
three  cases  forms  part  of  an  under- tenure, 
for  which  a  kubooleut  and  potta  have  been 
already  exchanged  between  the  parties. 
There  can  be  no  doubt,  therefore,  that  the 
respondent  had  no  right  to  sue  |or  a  separ- 
ate kubooleut  for  this  land.  Tnis  view  is 
fully  supported  by  the  decisions  of  this 
Court  reported  in  page  219,  Volume  Vllfe, 
Weekly  Reporter,  and  page  106,  Volume  VI., 
Weekly  Reporter,  Aft  X.  Rulings. 

These  three  appeals  are  accordingly  de- 
creed, but  without  costs,  inasmuch  as  the 
objection  has  been  taken  rather  at  a  late 
stage  of  the  proceedings.  The  other 
grounds  of  special  appeal  need  not  be  gone 
into. 


The  27lh  November  1867. 

Present  : 

The  Hon'ble  G.  Loch  and  Dwarkanath 
Mitter,  Judges. 

Admission— Onus  probandi. 

Case  No.  996  of  1867. 

Special  Appeal  from  a  decision  passed  by  Mr. 
O.  Toogood,  Judge  of  Beerbhoom,  dated 
the  6th  October  1866,  affirming  a  decision 
passed  by  Baboo  Gobind  Chunder  Chow- 
dhryy  Principal  Sudder  Ameen  of  that 
District,  dated  the  nth  September  186 $: 

• 

Asmutoonissa  Bcbee  (Plaintiflf),  Appellant, 

versus 

Alia  Hafiz  and  others  (Defendants), 
Respondents^ 


Baboo  Bama  Churn  Banerjee  for  Appellant. 

Baboos  Anodapersaud  Banerjee  and 
Tarucknath  Sein  for  Respondents. 

In  a  suit  by  a  daughter  for  property  left  by  her  father, 
in  which  the  defendants  relied  upon  certain  admissions, 
said  to  have  been  made  by  plaintiff,  relinquishinj;  the 
share  in  the  inheritance  left  by  her  father,  and  in  which 
they  also  set  up  a  will  of  the  father  conveying  the  pro- 
perty to  others,  the  Lower  Court  should  have  enquired 
into  the  genuineness  of  the  will,  and  required  the  de- 
fendants to  prove  that  the  admissions,  which  plaintiff 
impugned,  emanated  from  her  or  from  some  one  duly 
authorized  by  her  to  make  them.  The  mere  fact  that 
the  admissions  were  contained  in  statements  filed  va  a 
Court  of  Justice  in  her  name  does  not  necessarily  prove 
that  they  were  made  by  her. 

Mitter,  J, — This  was  a  suit  instituted  by 
the  special  appellant  to  recover  a  two-annas 
share  of  certain  properties  belonging  to  the 
estate  of  her  father,  one  Mahonied  Bheekun, 
deceased.  The  respondents  are  purchasers 
from  the  brothers  of  the  special  appellant, 
and  their  main  defence  to  the  action  was, 
that  her  father  had  by  his  last  will  and  tes- 
tament bequeathed  the  whole  of  his  estate 
to  their  vendors,  leaving  only  a  monthly 
stipend  of  Rupees  4  for  her  maintenance. 
Both  the  Lower  Courts  have  dismissed  the 
suit  upon  the  ground  of  certain  admissions 
alleged  to  have  been  made  by  the  special 
appellant.  It  is  now  contended  before 
us — 

ist, — That  the  admissions  in  question 
have  been  accepted  by  the  Lower  Appellate 
Court  without  any  proof  that  they  were 
really  made  by  the  special  appellant. 

2nd, — That  the  Lower  Appellate  Court  has 
omitted  to  enquire  into  the  genuineness  or 
otherwise  of  the  will  relied  upon  by  the  re- 
spondents, as  also  to  take  into  its  consider- 
ation certain  important  items  of  evidence 
produced  by  the  special  appellant. 

With  reference  to  the  first  point,  we  are 
of  opinion  that  the  onus  of  proof  has  been 
thrown  upon  the  wrong  party.  The  au- 
thenticity of  the  admissions  in  question 
being  impugned  by  the  special  appellant,  it 
was  for  the  respondents,  who  relied  npoa 
them,  to  make  out  that  they  had  really 
emanated  from  her,  or  from  some  body  duly 
authorized  by  her  to  make  them.  The  mere 
fact  that  they  are  contained  in  statements 


^f^l 


cm 


T»K.  WM^Y  rt^QRTVl. 


HuUng^s 


^ 


filed   in   a  Coart  of  Justice  in  her  name^ 
does  not  oQcessarily  prove  that  they   were 
actually  made  by  her.    This  view  is  fully 
supported  by  a  decision  of  this  Court,  re- 
ported  in  page  132,  V.  Weekly  Reporter. 
The  mQ3t  mischievous  consequences  would 
ensue   if  the  principle   laid   down    in  this 
decision  were  departed  from.    So  far  as  we 
can  judge  from  the  circumstances  connect- 
ed  with    the   admissions    in   question,   we 
think  that  they  are  open  to  very  great  sus- 
picion.    The  special  appellant  is  a  purda- 
nusheen  native  lady.     There   is  nothing  to 
show  who  authorized  the  pleaders  by  whom 
those  admissions  were  made.     Then  again, 
it  is  to  be  borne  in  mind  that  the  statements 
in  which   those   admissions   are   contained 
purport  to  have  been  filed  not  only  on  her 
behalf,  but  jointly  on  behalf  of  herself  and 
her  brothers  who  were  most  interested   in 
setting  up  the  alleged   will  of  her  father, 
a  will  by  which  her  interest  in  the  inherit- 
ance was  cut  down  to  a  paltry  allowance  of 
Rupees  4  per  month.   -We  do  not  wish  to 
fetter  the  judgment  of  the  Lower  Appellate 
Court  on  a  question  of  fact,  but  we  have 
adverted  to  these  circumstances,  because  we 
find  that   it  has  altogether  failed  to  take 
them  into  its  consideration. 

With  reference  to  the  second  point,  we 
are  of  opinion  that  an  enquiry  into  the 
genuineness  or  otherwise  of  the  will  relied 
npon  by  the  respondents  is  of  vital  im- 
portance in  this  case.  The  Lower  Appel- 
late Court  has  declined  to  go  into  it,  upon 
the  ground  that  the  admissions  above  re- 
ferred to  proved  a  relinquishment  by  the 
special  appellant  of  her  legitimate  share  in 
the  inheritance  left  by  her  father.  If  those 
admissions  were  really  made  by  her,  they 
can  only  be  treated  as  evidence  in  support 
of  the  will,  and  as  nothing  more.  We  also 
find  that  the  special  appellant  produced 
decrees  of  Court,  showing  that  those  ad- 
missions were  declared  to  be  untrue  in  the 
^cry  suits  in  which  they  purport  to  have 
been  made.  Other  items  of  evidence  were 
also  produced  by  her  bearing  upon  the  same 
question,  but  the  Lower  Appellate  Court 
has  altogether  failed  to  take  them  into  con- 
sideration. This,  we  think,  is  a  serious  de- 
^^  in  the  investigation  of  the  case. 

The  case  is,  accordingly,  remanded  to 
the  Lower  Appellate  Court  to  be  re-tried 
tiih  reference^  to  the  above  remarks.  Any 
^her  issue  or  issues  fairly  arising  between 
^e  parties  shoul/i  also  be  enquired  into. 

VoLVIII. 


The  27th  November  1867. 
Present: 

The  Hon'blp  G.  Loch  and  Dwarkanatb  MJitter, 

Judges. 

Rent  payable  for  a  share  of  a  Talook,  how  de- 

teniiined. 

Case  No.  963  ofi  1867  under  Ad  X,  of  1859, 

Special  Appeal  from  a  decision  pass$d  by 
the  Jwige  of  Rungpore,  dcUed  the.  2ndi 
March  iB6j,  reversing  a  decision  pasud 
by  the  Deputy  Collector  of  that  District^ 
dated,  the  12th  November  1866. 

Khema   Moyee   alias   Khamessuree   Debia 
(one  of  the  Defendants),  Appellant, 

versus 

Radha  Pearee  Debia  Chowdhrain  and  others 
(Plaintiffs),  Respondents. 

•Baboo  Gqpal  Lull  Mitter  for  Appellant. 

Baboos  Sretnath  Doss  and  Kishen  Dyal  Roy 

for  Respondents. 

* 

The  purcliKfler  of  a  specific  share  of  a  talook,  which 
with  other  talooks  wi^  held.by  the  same  jotedar,  can.be 
hela  liable  only  for  the  rent  due  upon  the  share  pur- 
chased ;  and  theivcan  be  no  difficulty  in  detorminiog  the 
rent  payable  if  each  tenure  has  a  separate  jumoit*  and 
each  shareholder  holds  a,  specific  share. 

Lochy  Jk — The  record  of  this  case  is  so* 
imperfect  that  we  are  unable  to  come  to 
any  decision  on  the  special  appeal  before 
us.  The  Judge  bases  his  decision  on  cer- 
tain judgn^ents  quoted  by  him,  but  which 
have  not  beeni  filed  with  the  record,  and  wi& 
are  therefore  unable  to  say  whethec  the 
view  taken-  by  the  Judge  of  these  proceed- 
ings is  correct  or  not.  The  special  appel- 
lant, who  is  the  defendant  in  the  case,  states 
that  she  purchased  a  lo-annas  8-pie  share, 
in  TalQok  Oottatp,  and  that  she  h^  np  in- 
terest ini  the  other  talooks  of  Ramnath. 
and  Joykishen  which  with  Oottam>  were 
held  by  Promo  Moyee,  the  widow  of  Rajah 
Tirto  Narain  Roy.  The  remaining  5  annas 
4  pie  of  Oottam  were  subsequently  sold 
for  debts  due  by  Promo  Moyee,  and  the. 
purchaser  sought  to  intervene  in  this  case, 
and  offered  to  pay  the  balance  of  rent  dufi> 
on  that  talook  ffoin  him.  The  special^ 
appellant  contends  that  she  cannot,  under 
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any  circumstances,  be  made  liable  for  the 
rent  of  the  three  talooks,  seeing  that  she 
purchased  a  specific  share  of  only  one ;  that 
even  if  the  lands  of  the  three  talooks 
cannot  be  separately  identified,  yet  the 
jumma  of  each  is  known,  and  she  is  liable 
only  to  the  extent  of  her  share  of  the 
jumma.  The  Judge,  quoting  certain  pro- 
ceedings of  his  own  Court  and  of  the 
Collector,  says:  "It  was  finally  decided 
that  the  three  talooks  had  lost  their  dis- 
tinctness, and  been  incorporated  into  one 
by  the  Survey  authorities  of  1857.  The 
three   then   were  in  the  possession  of  one 

I'otedar  under  the  proprietor  from  whom 
le  received  his  rents.  Since  then  the  jote- 
daree  rights  have  changed  hands  by  sale  and 
purchase,  but  no  butwarah  has  been  made ; 
the  lands,  therefore,  which  comprise  what 
is  now  called  Oottam,  must  be  considered 
as  held  in  joint  occupancy  by  the  present 
parties  in  possession  until  a  buiwarah  shall 
have  been  effected,  but  until  then  the 
zemindar  cannot  be  compelled  to  recognize 
the  diverse  interests  of  his  under-tenants, 
especially  when  their  names  have  not,  in 
accordance  with  Section  27  of  Ad  X.,  been 
entered  in  his  books." 

The  Court  are  unable  to  concur  in  the 
correctness  of  the  reasoning  of  the  Judge. 
In  the  first  place,  the  Court  do  not  under- 
stand how  the  proceedings  of  the  Survey  au- 
thorities could  destroy  the  identity  of  any 
tenure.  The  lands  of  two  or  three  tenures 
might  be  mixed  together,  and  there  might, 
from  lapse  of  time,  be  difficulty  of  determining 
the  plots  which  appertained  to  each  talook,  so 
as  to  render  it  necessary  for  the  Survey 
authorities  to  measure  the  whole  land  in 
one  "nulkah"  without  specif}'ing  to 
which  tenure  each  plot  belonged ;  but,  so 
long  as  each  tenure  had  a  separate  jumma, 
there  could  be  no  difficulty  in  determining 
the  amount  of  rent  payable  by  each  of  the 
shareholders  in  each  talook,  provided  they 
held  specific  shares,  nor  would  the  circum- 
stance that  the  three  talooks  were  held  by 
the  same  jotedar  increase  the  difficulty  so 
long  as  the  jummas  remained  distinct. 
Now,  it  is  impossible  for  this  Court  to  ga- 
ther from  the  judgment  of  the  Lower  Ap- 
pellate Court  what  is  the  exact  state  of  the 
case.  It  appears  to  the  Court  that  the 
petitioner  cin  be  held  liable  only  for  the 
rent  due  upon  the  share  (10  annas  8  pie) 
of  talook  Oottam  which  she  purchased, 
and,  if  the  jummas  remain  distinct,  there 
can  be  no  difficulty  in  ascertaining  the  sum 
due  from  her.    But  it  has  been  urged  that 


similar  joint-decrees  against  the  petitioner 
and  Promo  Moyee  for  the  rent  of  the  three 
talooks  as  one  have  heretofore  been  passed, 
and  the  petitioner  never  objected  thereto. 
In  answer  to  this,  it  is  sufficient  to  say 
that  her  past  acquiescence  is  no  bar  to  her 
taking  the  objection  now ;  and,  further,  there 
was  a  reason,  which  no  longer  exists,  why 
decrees  jointly  and  severally  were  passed 
against  the  petitioner  and  Promo  Moyee. 
So  long  as  Promo  Moyee  retained  an  in- 
terest in  Talook  Oottam  and  held  the  two 
other  talooks,  a  joint-decree,  though  ob- 
jectionable, might  have  been  legally  passed ; 
but,  as  Promo  Moyee's  interest  in  Oottam 
has  entirely  ceased,  she  having  been  sold  out 
in  execution  of  a  decree,  the  petitioner 
cannot  be  made  jointly  liable  with  her  for 
the  rent  of  the  other  talooks  for  which 
the  petitioner  is  not  in  any  way  responsible. 
We  think,  therefore,  that  the  record  should 
be  returned  to  the  Judge  with  instructions 
to  make  it  complete  by  filing  with  it  au- 
thenticated copies  of  the  proceedings  re- 
ferred  to  by  him,  and  disposing  of  the  claim 
for  rent  in  the  manner  indicated  above. 


The  27th  November  1867. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and  C.  P. 
Hobhouse,  Judges, 

Limitation— Sections  19  and  ao,  Act  XIV.,  x^S^-- 
High  Court's  relation  to  late  Supreme  and 
Sadder  Courts. 

Case  No.  334  of  1867. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Moorshedabad,  dated  the 
27th  April  J86y, 

Kishen  Kinkur  Ghose  and  others  (Decree- 
holders),  Appellants, 

versus 

Buroda  Kant  Roy  and  another  (Judgment- 
debtors),  Respondents, 

Baboo  Mohinee  Mohun  Roy 
for  Appellants. 

Mr,  J,  W,  Montriou  and  Baboos  Anoda  Ptr- 
shad  Banerjee,  Obhoy  Churn  Base,  and 
Opendro  Cnunder  Ghose  for  Respondents. 

A  decree  of  the  High  Court,  as  a  decree  made  by  a 
Court  established  by  Royal  Charter,  falb  undec  the 
19th  Section  of  Act  XIV.  of  1859,  and  is  subject  to  la 
years'  limitation.  * 
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Hblo  by  Tackson,  J.,  that  it  is  a  fallacy  to  suppose 
tfiat  the  High  Court  has  two  parts,  one  representing  the 
late  Supreme  Court,  the  other  the  late  Judder.  It  is 
Mi^  amalgamated  Court  possessing  and  exercising  "  all 
junsdictioii  and  every  power  and  authority  whatever  in 
any  manner  vested  in  any  of  the  abolished  Courts." 
(Section  9,  High  Court's  Act.) 

Held  by  Hobhouse,  J.,  that  when  the  present  Hicrh 
Court  was  intended  to  stand  in  the  place  of  the  Sudcfer 
Dewanoy  Adawlut  on  the  one  side,  and  of  the  Supreme 
Court  on  the  other,  it  would  onlv  have  been  intended 
tbat  the  Laws  of  Limitation  which  applied  to  those 
Courts  respectively  before  they  were  amalgamated 
should  apply  to  the  Court  which  took  their  place.  But, 
tiboQgh  he  cannot  doubt  that  it  was  the  intention  of  the 
Legislature  that  decrees  of  the  Hieh  Court  passed  in 
appeal  from  Courts  not  established  by  R^al  Charter 
should  be  subject  to  the  limitation  provided  by  Section 
ao,  yet  the  terms  of  the  law  are  in  conflict  with  such 
nqyposed  intention.  Section  19  being  declared  to  apply  to 
Courts  "  established  by  Royal  Charter."  The  High 
Court's  decrees  are  therefore  subject  to  a  limitation  of 
12  years. 

Jackson,  J, — ^The  appellants  in  this  case 
obtained  their  decree  in  the  Zillah  Court  on 
the  25th  March  i86a. 

That  decree  was  affirmed  in  appeal  by  the 
High  Coart  on  the  8th  June  1863,  the 
appellant  being  ordered  to  pay  the  costs  of 
the  appeal. 

The  effect  of  that  decision  being,  I  appre- 
hend, to  leave  the  plaintiff  at  liberty  to 
execute  his  original  decree  within  three 
years  from  8th  June  1863,  as  provided  by 
Section  20,  Act  XIV.  of  1859,  and  also  to 
give  him  a  decree  of  the  High  Court  which 
he  might  ^ecute  for  costs  of  the  appeal 
within  the  time  limited  by  law  for  the  exe- 
cution of  decrees  of  that  Court. 

The  law  in  force  on  that  subject  is  the 
Aa  above  cited,  Act  XIV.  of  1859,  in  which 
no  particular  Courts "  are  specified  ;  but  the 
Courts  of  Judicature  in  British  India  are 
distinguished  as  Courts  established  by  Roy- 
al Charter,  and  Courts  not  established  by 
Royal  Charter. 

The  19th  Section  of  the  Act  provides  for 
execution  of  decrees  of  the  Courts  establish- 
ed by  Royal  Charter,  and  the  20th  and  2 1  st 
Sections  provide  for  the  like  matter  in  re- 
spect of  Courts  not  so  established. 

At  the  time  of  the  passing  of  that  Act,  the 
chief  appellate  jurisdiction  in  this  country 
over  the  Courts  in  the  Mofussil  was  vested 
in  the  Sudder  Dewanny  Adawlut  which  was 
a  Court  not  established  by  Royal  Charter, 
and  the  decrees  of  that  Court  would  unques- 
tionably be  executed  under  the  provisions  of 
Sections  20  and  21. 

At  that  time,  the  only  Court  in  Bengal 
established  by  Royal  Charter  was  the  late 
Supreme  Court, 


Both  these  Courts  were,  in  accordance 
with  24th  and  25th  Vic,  Chap.  104,  Section 
8,  abolished  on  the  establishment  of  the  High 
'Court,  which  is  a  Court  established  by  Royal 
Charter,  and  which  made  the  decree  under 
consideration. 

By  the  i  ith  Section  of  the  Act  cited  "  all 
"  provisions  then  in  force  in  India" — of  any 
"  Acts  of  the  Legislature  of  India  which  at 
"  that  time"  were  applicable  to  the  Supreme 
Court  at  Fort  William  became  applicable  to 
the  High  Court. 

Apparently,  therefore,  a  decree  of  the 
High  Court  as  a  decree  made  by  a  Court  es- 
tablished by  Royal  Charter  falls  under  the 
19th  Section  of  Act  XIV.  of  1859,  and,  if 
that  Section  be  regarded  as  a  provision 
applicable  on  the  ist  July  1862  to  the 
Supreme  Court,  it  became  on  that  day  appli- 
cable to  the  High  Court  by  reason  of  its 
establishment. 

A  doubt  at  one  time  occurred  to  my  mind 
whether  the  provisions  of  Section  19,  which, 
when  it  was  passed,  undoubtedly  referred  to 
decrees  of  original  jurisdiction,  should  not 
be  still  restricted  in  its  operation  to  such 
decrees.  But  I  find  nothing  in  the  Act  of 
Parliament  which  discriminates  between  the 
different  jurisdictions  of  the  Court  so  as  to 
warrant  any  such  restriction.  Section  1 2  doesr 
not  contain  any  such  matter. 

Nor,  indeed,  can  I  see  any  reason  why  the 
decrees  of  the  High  Court  on  its  appellate 
side  should  have  a  less  extended  efficacy  or 
vitality  than  those  of  the  same  Court  on  its 
original  side,  the  proceedings  in  both  being 
governed  by  the  Code  of  Civil  Procedure,  to 
which  the  Law  of  Limitation  is  at  least  very 
nearly  allied. 

It  is  objected  to  as  an  anomaly  that,  while 
the  High  Court  has  merely  inherited  the 
powers  of  the  late  Sudder  Court  in  respect 
of  appeals  from  the  Mofussil  Courts,  and 
while  the  Sudder  .Court  was  included  in  the  — 
three  years'  rule,  the  High  Court,  which  has 
succeeded  to  the  functions  of  the  late  Su- 
preme Court  merely  for  the  purpose  of  ori- 
ginal jurisdiction,  should  use  for  the  pur-  - 
poses  of  what  may  be  called  its  Sudder  juris- 
diction, a  provision  applicable  to  the  Supreme 
Court's  decrees  in  original  suits. 

But  this  observation  seems  to  me  to  rest 
upon  a  fallacy.  Those  who  make  it  assume 
that  the  High  Court  has  two  parts,  of  which 
one  represents  the  late  Supreme  Court  and 
exercises  its  powers,  the  other  representing 
the  late  Sudder  Court  with  the  jurisdiction 
and  authority  of  that  Court ;  whereas,   in 
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isDCt,  the  High  Court  is  one  amalgamated  Court 
possessing  and  exercising  *'all  jurisdiction 
"  and  every  power  and  authority  whatsoever 
''in  any  manner  vested  in  any  of  the  abolished 
"  Courts."  (Sec.  9,  High  Court's  Ad.)  And 
I  am  of  opinion  that,  when  any  power  vested 
in  the  late  Supreme  Court  can  be  usefully 
brought  to  the  aid  of  the  Court  acting  in  its 
appellate  jurisdiction,  it  would  be  our  duty 
to  exercise  such  power. 

Otherwise  the  nth  Section  of  the  Act  of 
Parliament  would  have  been  quite  differently 
worded,  and  it  would  have  been  enacted  that 
provisions  applicable  respectively  to  the 
Supreme  and  Sudder  Courts  should  apply 
according  as  the  Court  was  exercising  ori- 
ginal or  appellate  jurisdiction. 

I  cannot,  therefore,  but  hold  that  the 
plaintiff  was  entitled  to  execute  his  decree 
for  costs  of  the  High  Court  within  1 2  years 
as  declared  by  the  19th  Section. 

This,  however,  does  not  extend  to  the 
decree  below  which  was  affirmed  by  the 
Hfgh  Court,  and  it  remains  only  to  consider 
whether  execution  of  that  decree  was  barred, 
as  the  Judge  deemed,  by  the  terms  of 
Section  30. 

The  o«ly  proceedrag  to  which  the  plaintiff 
could  refer  us  as  having  been  taken  by  him 
within  three  years  next  preceding  the  ap- 
plication to  execute  was  ihe  filing  of  a 
petition  during  the  proceedings  of  an  ap- 
peal to  Her  Majesty  in  Council  which 
was  commenced  by  the  defendant,  but 
not  prosecuted.  The  petition  set  forth  that 
the  parties  intended  to  compromise  and  ask- 
ed for  a  delay  which  was  granted,  and  the 
appeal  was  afterwards  struck  off  the  file,  on 
the  appellant  failing  to  proceed. 

The  filing  of  this  petition,  it  appears  to 

me,  cannot  be  iooked  upon  as  a  proceeding 

.  to  enforce  the  judgment,  or  to  keep  it  in 

loroe,  tad  consequently  execution  of  that 

decree  was  properly  refused. 

The  Judge's  decision  must  be  modified  in 
accordance  with  our  opinion.  We  give  no 
costs. 

Hobhouse,  y. — I  agree  in  the  order  which 
my  iirotlier  Jackson  would  give  in  the  case. 
The  lactB  are  these  : — 

The  petitioners,  Kishen  Kinkur  Ghose  and 
others,  were  plaintiffs  in  the  Zillah  Court, 
and,  on  the  asth  March  1862,  obtained 
a  decree  against  the  judgment-debtors, 
respondents. 


The  judgment-debtors  appealed  to  the 
High  Court,  but  that  Court,  on  the  8th  June 
1863,  affirmed  the  decree  of  the  Zillah  Cost 
with  costs.    • 

The  judgment-debtors  then  commenced 
proceedings  with  a  view  to  an  appeal  to  Her 
Majesty  in  Council,  but  these  proceedrngs 
were  not  effectuaHly  prosecuted  before  the 
High  Court,  and  were,  therefore,  on  the  9lh 
May  1866,  struck  off  on  default. 

On  the  8th  April  1 867,  the  decree-holders, 
petitioners^  applied  to  execute  the  decree  of 
the  High  Court  of  date  8th  June  1863,  bat 
the  Court  below  has  rejected  the  application 
on  the  ground  that  execution  of  this  decree 
is  barred  by  the  application  of  the  Statute 
of  Limitation,  Section  20,  Act  XIV.,  1859. 

The  potnt  taken  in  special  appeal  is  that 
the  decree,  execution  of  which  was  appUed 
for,  was,  if  not  altogether,  at  least  as  to  costs 
a  decree  of  the  High  Court;  that  the  High 
Court  is  a  Court  established  by  Royal  Chart- 
er ;  and  that  the  period  of  limitation  which 
is  applicable  is  not  the  period  of  three  yeas% 
under  Section  20,  but  the  period  of  u  years 
under  Section  19  of  the  Act. 

I  entertain  no  doubt  but  that  the  decree  of 
1862  and  that  of  1863  are  two  distinct  and 
separate  decrees  of  different  Courts.  The 
decree  of  the  High  Court  of  1863  affirmed 
that  of  the  Court  below,  and,  therefore,  the 
decree  of  this  latter  Court  remained  in  its 
integrity. 

But  the  decree  of  the  High  Court  went 
further ;  it  did  that  which  the  decree  of  the 
Lower  Court  could  not  have  done ;  it  directed 
that  the  costs  incurred  in  proceedings  be- 
fore itself  should  be  paid  by  the  appeliaaL 

It  is  very  true,  as  contended  by  the 
learned  Counsel,  Mr.  Montriou,  that,  when 
an  appeal  is  dismissed  by  the  High  Court,  or 
any  Appellate  Court,  costs  almost  as  a  matter 
of  course  follow,  but  the  decree  for  such  oosli 
is  not  the  less,  in  fact,  a  decree  of  the  Ap* 
pellate  Court,  and  the  mere  circumstance thatt 
under  the  rules  of  the  Code  of  Civil  Procc* 
dure,  the  decree  has  to  be  put  in  execntk 
in  another  Court  (Section  362),  does  notaitt 
the  character  of  the  decree ;  it  is  still  a  d4 
of  the  Appellate  Court. 

I  hold,  then,  that  the  decree  of  the  Hig)i| 
Court  of  1 863  is  on  the  one  hand  a  d 
decree,  but  that,  on  the  other  hand,  it  is  ftl 
decree  for  costs  of  that  Court  only ;  and  tbc 
next  question  is  whether  Section  19  tf 
whether  Section  20,  Act  XIV,  of  1859,  coii-[ 
tains  the  law  applicable  to  execution. 
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The  words  of  Section  19  are  as  follows: 
*'  No  proceeding  shall  be  taken  to  enforce  any 
''jadgment,  decree,  or  order  of  any  Court 
'* established  by  Royal  Charier,  but  within 
"twelve  years  next  after  a  present  right  to 
''enforce  the  same  shall  have  accrued/' 
Ac. 

And  again,  the  words  of  Section  ao  are 
these :  "  No  process  of  execution  shall 
"  issue  from  any  Court  not  established  by  Royal 
"  Charier  to-  enforce  any  judgment,  decree, 
"or  order  of  such  Court  unless  some  pro- 
ceeding shall  have  been  taken  within  three 
"years,"  Ac. 

The  decree  m  this  instance  is  a  decree  of 
the  High  Court  on  its  appellate  side,  and 
the  High  Court  is  a  Court  established  by 
Royal  Charter;  and  it  follows  within  the  un- 
mistakeable  meaning  of  words,  that  the 
limitation  prescribed  in  Section  19,  2'.  e.y  of 
u  years,  is  the  limitation  applicable  to  the 
decree  before  us. 

But  Mr.  Montrion  conftends  that  the  High 
Coait  on  its  appellate  side  in  this  particular 
case  is  merely  exercising  the  power  which 
the  Sudder  Dewanny  Adawlut  would  have 
exercised;  that,  when  the  Act  of  1859  ^^^ 
passed,  the  provisions  of  Section  19  applied 
as  clearly  only  to  the  Supreme  Court  as  the 

Sovisions  of  Section  20  did  to  the  Sudder 
ewanny  Adawlut;  that  it  follows  that  the 
jmrviaons  of  this  latter  Section  apply  now  to 
the  case  before  us,  and  that  to  hold  otherwise 
would  be  to  hold  that  one  law  applied  to  one 
part  of  what  is  substantially  one  and  the 
saine  decree,  and  atiollher  law  to  another 
part 

There  can,  I  think,  be  no  doubt  but  that, 
up  to  the  1st  July.  1862,  when  the  present 
High  Court  was  established,  decrees  of  the 
Sudder  Dewanny  Adawlut  were  governed 
by  the  limitation  of  Section  20,  and  decrees 
of  the  Supreme  Court  by  that  of  Section  1 9, 
^d  it  would  seem  to  follow  that,  when  the 
present  High  Court  was  intended  to  stand  in 
the  place  of  the  Sudder  Dewanny  Adawlut  on 
the  one  side,  and  of  the  Supreme  Court  on 
the  other,  it  would  only  h^ve  been  intended 
that  the  Laws  of  Limitation  which  applied  to 
the  Sudder  Dewanny  Adawlut  and  to  the 
Supreme  Court  respectively  before  they  were 
^algamated  should  apply  to  the  Court 
which  took  their  places  after  they  were 
VDalgamated. 

And  to  my  mind  there  is  a  manifest  ab- 
titfdity  in  the  idea  that  a  decree,  which,  if  ii 
b*d  been  given  by  the  Sudder  Dewanny 
Adawlut  on  the  30th  June  1862,  would  have 
been  privileged  Xo  but  three  years'  HikiHatfon, 


sliould,  because  it  Vas  given  by  a  Cotirt 
under  a  different  name,  but  which  still  re- 
presented the  same  Sudder  Dewanny  Adaw- 
lut on  the  ist  of  July  1862,  be  privileged 
to  twelve  years*  limitation. 

I  cannot,  therefore,  doubt  but  that  it  was 
the  intention  of  the  Legislature  that  decrees 
of  the  High  Court  passed  in  appeal  from 
Courts  not  established  by  Royal  Charter 
should  be  subject  to  the  limitation  pre- 
scribed by  Section  20  of  the  Act. 

But,  I  think,  it  would  be  quite  unjustifi- 
able in  us,  sitting  as  interpreters  of  the  law, 
to  follow  what  we  believed  to  be  the  inten- 
tion of  the  Legislature,  when  the  terms  of 
the  law  are  directly  in  conflict  with  such 
supposed  intention. 

And  here,  it  seems  to  me,  the  terms  are 
quite  plain.  Section  20  is  declared  distinctly 
to  apply  to  decrees  of  Courts  "not  estab- 
lished by  p^oyal  Charter,"  Section  19  to 
Courts  "established  by  Royal  Charter." 
The  High  Court  is  a  Court  established 
by  Royal  Charter.  The  decree  before 
us  is  a  decree  of  the  Higfh  Court  for  costs  of 
that  CouVt. 

I  bold,  therefore,  that,  fnasmuch  as  the 
decree  of  date  June  1863  is  a  decree  of  a 
Court  established  by  Royal  Charter,  and  in- 
asmuch as  appellants  have  proceeded  to  exe- 
cute it  within  twelve  years,  they  are  in  time; 
and  I  would  set  aside  so  much  of  the  judg- 
ment of  the  Court  below  as  refused  appel- 
lant's permission  to  execute  it. 


The  28th  November  1867. 
Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Suit  for  a  kubooleut 

Case  No.  1008  of  1867  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  iy 
the  Judge  of  West  Burdwan,  dated  (he 
iSth  February  iSdy,  affirming  a  deci- 
sion passed  by  the  Assistant  Cp Hector  of 
that  District,  dated  the  3rd  October  1866. 

Modhoo  Soodun  Chowdhry  and  another 
(PlaintiflFs),  Appellants, 

versus 

Ram  Mohun  Ghur  (Defiftttdant),  Rh'pdndent. 
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Baboo  Mohinee  Mohun  Roy  for  Appellants. 

Baboos  Kishen  Succa  Mookerjee  and  Gopee- 
naih  Mookerjee  for  Respondent. 

The  tender  of  a  pottah  is  not  necessary  before  a  suit 
for  a  kubooleut  can  be  laid. 

Where  the  tenure  of  a  defendant  is  declared  liable  to 
'  assessment  in  a  suit  passed  between  him  and  the  plaint- 
iff's vendor,  the  plaintiff  can  sue  for  a  kubooleut  as  he  is 
thereby  only  carrying  out  the  provisions  of  the  decree 
obtained  in  that  suit. 

Kempt  J, — This  was  a  suit  for  a  kuboo- 
leut. 

The  Judge  held  that  a  tender  of  a  pottah 
was  absolutely  necessary  before  a  suit  for  a 
kubooleut  could  be  laid. 

2nd, — ^That  the  plaintiflF  had  not  proved 
that  the  defendant  had  any  right  of  occu- 
pancy, and  that,  therefore,  the  suit  for  a  ku- 
booleut would  not  He. 

On  the  first  ground  the  Judge  is  wrong. 
He  is  referred  to  decisions  of  this  Court 
published  at  page  282,  Volume  VII.,  Weekly 
Reporter  ;  page  88,  Volume  V. ;  page  23, 
Volume  IV. ;  page  49,  Volume  I. 

On  the  second  ground,  the  decision  quot- 
ed by  the  Judge  is  not  in  point.  In  that 
case,  the  defendant  was  a  tenant- at-will, 
a  mere  trespasser,  and  it  was  held  that  the 
plaintifE  could  eject,  but  was  not  entitled 
to  sue  for  a  kubooleut.  In  this  case,  the 
tenure  of  the  defendant  has  been  declared 
liable  to  assessment  in  a  decree  passed 
between  him  and  the  plaintiff's  vendor. 
The  plaintiff,  in  suing  for  a  kubooleut, 
is  only  carrying  out  the  provisions  of  that 
decree. 

The  real  point  in  the  case  has  not  been 
decided.  The  defendant  urges  that,  after 
the  resumption-suit,  he  obtained  a  mokur- 
ruree  pottah  from  the  plaintiff's  vendor  which 
bars  enhancement.  It  is  also  said  that  the 
plaintiff's  vendor  has  admitted  this  pottah. 
Now,  it  is  essential  to  determine  whether 
this  pottah  is  bond  fide,  and  whether  it 
protects  the  defendant's  tenure  from  en- 
hancement. The  admission  of  the  plaintiff's 
vendor  after  this  suit  was  instituted 
'would,  of  course,  not  be  binding  on  the 
plaintiff. 

The  suit  is  remanded  for  a  fresh  decision 
with  reference  to  the  above  remarks. 


The  28th  November  1867. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

fudges. 

Suit  for  ^hancemeat  of  rent— Relatioo  of 
landlord  and  tenanL 

Case  No.  984  of  1867  under  Aft  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
Mr.  W,  T.  Tucker,  Judge  of  West 
Burdwan,  dated  the  jfth  February  i86j, 
reversing  a  decision  passed  by  the  Deputy 
Collector  of  that  District,  dated  the  jisi 
August  t866. 

Beharee  Lall  Mookerjee  (Plaintiff), 
Appellant, 

versus 

Modhoo  Soodun  Chowdry  and  others 
(Defendants),  Respondents. 

Baboos  Kishen  [Succa  Mookerjee  and  Nil 
Madhub  Sein  for  Appellant. 

Baboo  Mohinee  Mohun  Roy  and   Kalee 
Kishen  Sein  for  Respondents. 

The  admission  by  a  defendant  in  a  suit  for  cDhaooe^ 
ment  of  rent  that  he  is  paying  (and  has  for  many  yean 
paid)  a  sum  of  money  to  the  holders  of  the  potoee  la 
plaintiff's  possesion,  without  being  able  to  show  that 
it  was  paid  as  anything  else  than  rent,  is  soffidest  ta 
raise  the  presumption  that  the  parties  stand  to  each 
other  in  the  relation  of  landlord  and  tenant. 

Glover,  J. — This  was  a  suit  by  the  special 
appellant,  calling  himself  putneedar  of  Loc 
Soojapore,  Mehal  Arazee,  Mouzah  C!hcna- 
dehee,  for  enhancement  of  rent  after  notice. 

The   defendants   pleaded,  firsts    that  no 
notice  had  been  served  upon   them ;  aiKS» 
second,   that  the  land   was  their    ancestnl  j 
talook,  and  not  liable  to  pay  rent  to  the 
plaintiff.  • 
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The  Court  of  first  instance  decreed  the 
plaintiff's  claim;  hut  the  Judge  on  appeal 
held  that  the  plaintiff  had  not  proved  the 
relationship  of  landlord  and  tenant  between 
himself  and  the  defendant,  and,  therefore, 
dismissed  his  suit. 

We  think  that  this  decision  cannot  be 
sustained.  The  special  respondent  admits 
that  he  pays,  and  has  paid,  for  many  years 
the  sum  of  Rupees  34  to  the  holders  of  the 
putnee  now  in  special  appellant's  posses- 
sionj  and  he  is  not  able  to  show  that  it  was 
paid  as  anything  else  than  rent.  The 
Judge  refers  to  this  payment,  but  styles  it 
an  assignment.  Why,  we  cannot  determine, 
br  there  is  no  evidence  whatever  on  the 
record  to  show  that  any  assignment  'was 
made;  nor  can  the  special  respondent's 
pleader  explain  how  or  why  this  payment 
was  made  by  a  person  calling  himself  an 
independent  talookdar. 

We  find,  moreover,  from  the  record  that, 
in  the  year  186 1,  the  predecessors  of  the 
special  respondents  sued  certain  ryots  for 
enhanced  rent.  In  that  suit,  the  prede- 
cessors of  the  present  special  appellant  in- 
tervened, claiming  a  6-annas  share  of  the 
property,  and  their  claim  was  successful. 
Afterwards,  the  special  respondents  purchased 
their  ryot's  tenure,  and  so  apparently  became 
liable  to  the  special  appellants  in  respect  of 
their  6-annas  share. 

The  Judge  has  taken  no  notice  of  this 
very  important  piece  of  evidence;  nor  has 
he  given  any  reasons  for  supposing  that 
the  payment  of  Rupees  34,  which  special 
respondents  admit  to  have  been  paid  for 
many  years  to  the  special  appellant's  prede- 
cessor, is  an  assignment  or  anything  else 
than  rent.  His  decision  is  incomplete  and 
unsatisfactory. 

The  case  will  go  back  to  him  for  a  clear 
finding  on  the  question.  If  the  special 
respondents- are  not  able  to  show  that  the 
34  rupees  are  paid  on  some  other  account 
than  rent,  the  presumption  (especially  when 
the  Civil  Court  decree  above  noticed  is  taken 
into  consideration)  will  be  that  the  parties 
sUnd  in  the  relation  of  landlord  and  tenant. 

If  this  point  be  found  in  special  appel- 
hwfs  favor,  the  claim  to  enhancement  of 
rent  will  be  gone  into  in  the  usual  way. 
Costs  will  foUowthe  result. 


The  28th  November  1867. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Sale  of  tenure  under  Section  105,  Act  X.,  1859 

— Howlahdar. 

Case  No.  981  of  1867  under  Ad  X. 

of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Dacca,  dated  the  slh  Feb- 
ruary j86y,  affirming  a  decision  passed 
by  the  Deputy  Collector  of  -  that  District  ^ 
dated  the  ^rd  December  1S66, 

Doorga  Soonduree  Debia  (Plaintiff), 

Appellant, 

.•  versus 

Dinobundhoo  Kyburto  Doss  and  others 
'  (Defendants),  Respondents. 

Baboo  Shushee  Bhoosun  Bose  for  Appellant. 

Baboos  Nubo  Kishen  Mookerjee  and   Bama 
Churn  Banerjee  for  Respondents. 

.  Full  Bench  decision  cited,  ruling  that  a  sale  for  ar- 
rears of  rent  under  Section  105,  Act  X.,  1859,  is  not  free 
of  incumbrances  crQ.ated  by  the  defaulter  before  the  sale, 
unless  the  right  of  selling  has  been  HnaJly  reserved, 
does  not  apply  to  a  case  where  the  tenure  itself  was 
not  sold. 

A  plaintiff,  who  sues  for  a  kubooleut  against  a  kursa 
ryot,  who  is  found  to  hold  the  tenure  as  a  howlah,  an 
intermediate  and  higher  grade  of  tenure,  must  fail 
unless  he  can  %^t  rid  of  the  encumbrancb  created  by 
his  predecessor. 

Kempt  J, — The  Courts  below  have  cor- 
rectly found  that  the  tenure  itself  did  not 
pass  by  the  sale,  but  simply  the  rights  and 
interests  of  the  judgment-debtor  in  the 
said  tenure  which  was  held  in  joint-tenancy. 
This  is  clear  from  the  bill  of  sale  which 
we  have  carefully  inspected.  The  special 
appellant  was,  therefore,  not  entitled  to  the 
tenure  free  of  all  incumbrances,  nor  would 
he  have  been  so  entitled  had  the  tenure 
itself  passed,  unless  it  were  shown  that  the 
tenure  was  one  in  which  the  right  to  sell 
was  specially  reserved  by  the  engagements 
interchanged  on  the  creation  of  the  tenure. 

It  is  unnecessary  to  apply  the  principles 
enunciated  in  the  Full  Bench  decision, 
published  in  Volume  VII.,  Weekly  Reporter, 
pages  260-266,  to  this  case,  inasmuch  as 
the  tenure  itself  was  not  sold. 
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The  plaintiff  sued  for  a  kubooleut  from 
the  defendant  treating  him  as  a  kursa  or 
cultivating  ryot,  whpr^eas  the  defendant 
is  entitled  to  hold  the  tenure  as  a  howlah, 
which  is  an  intermediate  and  higher  grade 
of  tenure.  The  suit  was,  therefore,  pro- 
perly dismissed,  as  plaintiff  must  first  get 
rid  of  the  encumbrance  created  by  his 
predecessor  before  he  can  claim  a  kubooleut 
from  the  defendant  treating  him  as  a 
kursadur. 

Appeal  dismissed  with  costs  and  interest. 


The  a  8th  November  1867. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

yudges. 

Damas^es— Plaintiff  making:  exag^fiferated 

statement!. 

Case  No.  947  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Bhaugulpore^  dated  the 
itth  February  186 j,  affirming  a  decision 
passed  by  the  Principal  Sudder  Ameen 
of  thai  District^  dcUed  the  ijth  January 
1866. 

Tbakoor  Luleet  Narain  Deo  (Plaintiff), 

Appellant, 

versus 

Juggurnath  Misser  and  another  (Defendants), 

Respondents, 

Baboo  Chunder  Madhub  Ghose  for 
Appellant. 

Baboo  Mohinee  Mohun  Roy  for 
Respondents. 

A  plaintiff,  who  comes  into  Court  with  a  monstrously 
exaj^gerated  statement  of  injury  sustained,  is  only 
rigm;^  served  if  the  Court  dismisses  his  claim  in  toto, 
altbough  some  injury  was  found  to  have  been  sustained 
hy.him. 

Glover,  J, — This  was  a  suit  to  recover 
die  value  of  certain  fish  said  to  have  been 
caught  by  the  defendants  in  the  plaintiff's 
tanka. 

Both  Lower  Courts  dismissed  the  plaint- 
iff's, suit.  They  did  not,  as  it  appears  to 
us,  xefnae  to  credit  the  allegation  that  fish 
were  caught  in  the  plaimiS's  watiecs>  but 


declined  to  give  him  any  relief  in  the  sbitpe 
of  damages  on  account  of  the  grossly  a^ 
aggerated  nature  of  his  claim. 

It  is  contended  in  special  appeal  that,  as 
some  injury  was  found  to  have  been  suf- 
fered by  the  plaintiff,  some  relief  in  the 
shape  of  damages  should  have  been  granted. 

We  do  not  think  it  necessary  to  inter- 
fere in  this  case.  If  a  plaintiff  comes  into 
Court  with  a  monstrously  exaggerated  state- 
ment of  injury  sustained,  a  statement  dis- 
proved to  be  by  evidence  and  by  the  cir- 
cumstances of  the  case,  he  is  only  rightly 
served  if  the  Court  dismisses  his  claim  ui 
toto.  In  this  case,  it  has  been  found  by 
both  Lower  Courts  that,  save  In  the  one 
point  that  some  fish  were  caught  in  special 
appellant's  water,  everything  else  in  the 
plaint  is  a  tissue  of  falsehoods. 

We,  therefore,  dismiss  this  appeal,  but, 
under  the  circumstances,  without  costs. 


The  28th  November  1867. 

Present: 

The  Ilon'ble  G.  Loch  and  Dwarkanath 
Mitter,  Judges, 

Poredoinre— Redemption— I  .imitation. 

Cases  Nos.  1274  and  1365  of  1867. 

Special  Appeals  from  a  decision  passed  by 
the  Judge  of  Gya,  dated  the  t2th  March 
iS6f,  affirming  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  thai  Dixtrici^ 
dated  the  28th  June  1866. 

Lotf  Hossein  and  another  (two  of  the 
Defendants),  Appellants, 

versus 

Abdool  Ali  and  others  (Plaintiffs),  and  others 
(Defendants),  Respondents, 

Mr,  S,    Vertannes  and  Baboo  Ihoarkanaik 
Sein  for  Appellant. 

Mr,  R,  E,  Twidale  for  Respondents. 

The  lapse  of  more  than  12  yeara  from  tl>e  y«ar  of 
grace  bars  the  right  of  redemption. 

Mitter,  J, — There  is  no  ground  for  ape* 
cial  appeal  in  these  two  cases.     The  Lover  ^ 
Appellate  Court  has  coixectlp  found,  oposivB 
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legal  proof,  that  the  conditional  sale  relied 
npon  by  the  respondent  was  duly  foreclosed. 
More  than  12  years  having  elapsed  from 
the  date  of  the  expiration  of  the  year  of 
grace,  the  special  appellant  has  lost  his 
right  of  redemption.  Both  these  cases  are 
accordingly  dismissed  with  costs. 


The  28th  November  1867. 

Present : 

Case  No.  1194  of  1867. 

The  Hon'ble  G.  Loch  and  Dwarkanath 
Mitter,  fudges, 

Appliotion  under  Section  230,  Act  VIIL,  1859. 

Spea'al  Appeal  from  a  decision  passed  by 
ike  yudge  of  Mymensingh,  dated  the 
28th  tehruary  i86jy  reversing  a  decision 
passed  by  the  Officiating  Principal  Sud- 
der  A  meen  of  that  District,  dated  the  Qjth 
March  1866, 

Ajoo  Khan  (PlaintifiF),  Appellant, 

versus 

Kisto  Pershad  Lahoory  (Defendant), 
Respondent, 

Baboo  Romesh  Chunder  Mitter 
for  Appellant. 

Baboo  Chunder  Madhuh  Ghose 
for  Respondent. 

An  application,  under  Section  330,  Act  VIII.,  1859, 
when  once  reeistered,  is  to  be  dealt  with  as  an  ordinary 
dvil  suit,  and  the  question  of  title  may  be  gone  into, 
although  there  has  been  no  ejectment  by  the  decree- 
holder. 

Mitter,  J, — ^The  only  point  taken  in  this 
case  is  that,  the  Lower  Appellate  Court 
having  found  it  as  a  fact  that  the  special 
appellant  was  not  ejected  by  the  decree- 
holder,  respondent,  his  suit,  under  Section 
230  of  Act  VIII.  of  1839,  ought  to  have 
been  thrown  out  at  once  without  any  adju- 
dication upon  the  question  of  title.  We 
are  of  opinion  that  this  objection  is  not 
tenable.  Section  230  distinctly  says  that, 
when  the  application  made  under  it  is  once 
registered,  it  is  to  be  dealt  with  as  an  ordi- 
nary civil  suit.  The  question  of  title,  there- 
fore, has  been  properly  gone  into.  The 
precedent  cited  by  the  pleader  for  the  special 
appellant  is  not  in  point.  This  appeal  is 
rejected  with  coats: 

Vol.  VIII, 


The  28th  November  1867. 
Present : 

The  Hon'ble  G.  Loch  and  Dwarkanath 
Mitter,  Judges. 

Suit  for  confinnation  of  title  and  possession — 
Plea  of  previous  transfer. 

Case  No.  514  of  1867, 

Special  Appeal  from  a  decision  passed  by 
Mr,  E,  S,  Pearson,  Judge  of  Tirhoof, 
dated  the  2^h  December  i860,  reversing 
a  decision  passed  by  Moulvie  Sukhaood^ 
deen  Mahomed,  Moonsiff  of  Durbhangah, 
dated  the  ^oih  June  186 j. 

Mussamut  Bhugobutty  (Plaintiff),  Appellant^ 

versus 

Bikramajeet  «Singh  and  others  (Defendants), 

Respondents, 

'    Mr,  J,  S,  Rochfort  for  Appellant. 

Baboos  Mohesh  Chunder  Chowdhry,  Debendro 
Narain  Bose,  Anund  Gopal  Palit,  and 
Bama  Churn  Banerjee  for  Respondents. 

Where  a  purchaser  sues  for  confirmation  of  title 
and  possession,  and  the  plea  set  up  by  the  defence  is 
that  the  rights  and  interests  in  question  were  pre- 
viously transferred  by  sale  to  another  party  who  nad 
sold  it  to  defendant's  vendor,  the  Court  is  bound  to 
inquire  into  the  alleged  transfer  which  is  the  founda- 
tion of  defendant's  plea  whether  it  was  genuine,  and, 
if  so,  whether  it  was  a  real  or  only  a  colorable  trans- 
action. 

Mitter,  J, — The  special  appellant  in  this 
case  is  the  purchaser  of  the  rights  and  in- 
terests of  one  Baboo  Nauth  in  Mouzah 
Mahomedpore.  He  instituted  this  action 
for  the  confirmation  of  his  title  and  possession 
in  a  certain  fractional  share  of  that  village, 
and  for  setting  aside  certain  conveyances 
under  which  the  defendants,  now  respondents 
before  us,  claimed  to  hold  it.  The  respond- 
ents pleaded  that  Baboo  Nauth  had  trans- 
ferred his  interests  in  the  property  in  suit 
to  one  Bheem  Dutt,  who  again  had  sold  it 
to  their  vendor  Fuqueer  Chand.  The  Lower 
Appellate  Court  has  dismissed  the  suit  upon 
the  ground  that  the  conveyances  executed 
by  Fuqueer  Chand  in  favor  of  the  respond- 
ents were  genuine  documents,  and  that  the 
respondents  were  in  possession  since  the 
respective  dates  of  their  purchase.  The 
following  grounds  are  now  urged  before  us 
in  specisd  s^peal : — 
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/!/. — ^That  the  alleged  transfer  by  Baboo 
Nauth  to  Bheem  Dutt  has  been  already  set 
aside  by  a  final  decree  of  Court. 

j?»i/.— That  this  traDsfer  was  the  founda- 
tion of  the  title  relied  upon  by  the  respond- 
ents, and  the  Lower  Appellate  Court 
bftviag  made  no  enquiry  into  it,  there  has 
been  an  error  In  law  in  the  investigation  of 
the  case. 

With  reference  to  the  first  point,  we  are 
clearly  of  opinion  that  it  is  not  tenable* 
On  looking  to  the  decree  referred  to,  we  find 
that  it  related  to  a  quite  different  property ; 
nor  was  there  any  adjudication  made  by  it 
upon  Bheem  Dutt's  purchase. 

The  second  ground,  however,  is  a  good  one. 
The  title  of  the  respondents  depends  entirely 
upon  the  alleged  purchase  by  Bheem  Dutt. 
if  the  conveyance  alleged  to  have  been 
executed  in  favor  of  Bheem  Dutt  is  a  false 
document,  the  special  appellant  is  at  once 
entitled  to  succeed.  If,  on  this  other  hand, 
it  is  found  to  be  genuine,  it  will  still  be 
necessary  to  enquire  as  to  whether  any  real 
transfer  of  Baboo  Nautb's  interests  Vas 
effected  thereby,  or  whether  the  transaction 
was  merely  a  colorable  one.  If  the  transac- 
tion is  found  to  be  fraudulent  and  collusive, 
notwUh^anding  the  creation  of  a  mere 
paper  title,  it  will  be  further  necessary  to 
iee  whether  the  respondents  had  any  notice, 
acttial  or  constructive,  of  the  fraud.  If 
they  had  such  notice,  their  title  must  fail. 
If,  on  the  other  hand,  they  had.  no  such 
notice,  or  that  they  had,  but  their  vendor 
Roghoonath  had  not,  at  the  time  of  his 
purchase,  the  appellant's  claim  against  them 
must  be  dismissed. 

The  case  is  accordingly  remanded  to  the 
Lower  Appellate  Court  to  be  tried  with 
i«fer6ik:e  to  the  foregoing  remnrks. 


The  aSth  November  iS^S;. 

^_     Present: 

The  Hon'ble  W.^Seton-Karr,  L.  S.  Jackson, 
and  A.  G.  Macpherson,  Judges, 

Piirdnser— Act  X.  ^1850,  Section  io5--Khas 

poeeeewen* 

Cases  Nos.  1281  and  1282  of  1867. 

J^aal  A^eals  from  a  decision  passed  hy 
ihe  AddUionul  Principal  Sudder  Anuen 
of  East  Burdwan,  dated  the  6th  March 
iSS^f    modifying    a    decision    passed    dy 

i  the  Moonsiff  of  Selimahad,  daied  the 
28th  December  186^, 


Teelottuma  Debee  and  another  (Pltiatiffi), 

Appellants, 

versus 

Brojo  Lall  Shamunt  and  others  (Defendants), 

Respondents. 

Baboo  Otool  Chunder  Mookerjee 
for  Appellants. 

No  one  for  Respondents. 

A  ryot's  tenure  having'  been  sold  for  arrears  of  rent 
under  an  Act  X.  decree,  the  purchaser  is  entitled  to  be 
put  in  khas  possession  of  the  entire  tenure  as  it  ori- 
ginally stooa,  notwithstanding  that  the  sons  of  the 
ryot  have  been  occupying  huts  on  the  land  for  more 
than  30  years.  The  circumstance  that  the  purchaser 
happens  to  be  the  «uperior  landlord  does  not  diminish 
his  right. 

Macpherson^  J. — 1  am  of  opinion  that 
the  appellant  in  these  cases  is  entitled  u> 
khas  possession  of  this  land.  He  certainly 
was  entitled  to  khas  possession  of  it  as 
against  the  defaulter  who  was  her  judgment- 
debtor,  and  whose  tenure  she  sold.  The  re- 
spondents are  the  sons  of  the  defaulter ;  and, 
although  they  may  have  been  in  possession 
for  twenty  years,  they  have  been  so  merely 
as  members  of  the  family  of  the  defaulter, 
and  not  as  having  any  independent  tenure 
or  right  of  their  own. 

I  think  that  the  decree  of  the  Lower 
Court  should  be  reversed  with  costs,  and 
that  decree  should  be  made,  declaring  the 
plaintiff  entitled  to  possession  of  the  land, 
as  prayed  for  by  him. 

Jackson^  J, — I  agree  with  my  brother 
Macpherson  in  thinking  that  the  judgment 
of  the  Court  below  is  erroneous. 

It  appears  to  me  that  the  plaintiff,  hav- 
ing purchased  the  rights  of  the  out-going 
tenant,  is  entitled  to  be  put  in  possession  of 
the  entire  tenure  as  it  stood.  That  tenure 
consisted,  probably,  of  lands  of  vaiioos 
descriptions — bcutoo,  ood-hastoOy  and  other 
descriptions  of  land. 

It  seems  to  me  quite  clear  that  the  out- 
going tenant,  whose  rights  are  sold,  is  not 
entitled  to  retain  a  portion  of  the  tenure 
while  giving  up  the  rest. 

The  circumstance  that  the  puTchaaer 
happened  to  be  also  the  superior  landlord  % 
in  my  opinion,  a  circumstance  that  to  so 
way  affects  his  rights;  and  he  Is  entitM 
to  possession  of  the  entire  tenure,  as  aii^ 
other  person  would  be  who  had  parcbatfd 
and  wished  to  hold  the  land  trader  the 
zemindar.  It  seems  to  me  that  this  acd*, 
dental  circumstance  is  one  which  has  hi* 
fluenced  the  consideratioa  of    the    Loivcr 
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Courts,  and  they  have  looked  upon  the 
plaintiff  rather  as  the  zemindar  than  as  a 
purchaser. 

Siton-Karry  J, — I  had  such  grave  doubts 
as  to  the  course  to  be  pursued  in  this 
case,  that  I  requested  that  it  should  be 
re-heard  with  the  assistance  of  a  third 
Judge;  and  accordingly  we,  who  first 
beard  this  case  argued,  have  now  had  the 
benefit  of  our  brother  Jackson's  opinion 
and  experience. 

It  is  unfortunate  that  in  such  a  case, 
which  is  somewhat  novel  in  its  character, 
and  in  regard  to  which  no  precedents  have 
been  quoted,  the  respondent  has  not  thought 
fit  to  appear  and  support  the  judgment  in 
his  favor. 

It  is  also  to  be  noticed  that  in  this  case 
M>  less  than  three  Judges  have  found  in 
favcMT  of  the  defendants,  and  ba¥e  denied 
the  pvrcha:^er  the  right  which  he  claims 
to  exercise,  viz»i  that  of  entering  on  khas 
possession,  and  thus,  in  all  probability,  de- 
stroying the  houses  of  the  defendants. 
Fmlher,  it  is  remarkable  that  out  of  the 
whole  tenure,  which  amounts  to  84  beegahs, 
the  ^)ecial  appellant  admits  that  he  has 
obtained  khas  possession  of  all  but  a  beegah 
or  two  on  which  the  houses  stand. 

After  much  consideration,  and  not  with- 
out considerable  doubts  on  the  subject, 
I  have  come  round  to  the  opinion  that,  as 
a  matter  of  pure  and  dry  law,  the  special 
appellant,  purchaser  of  the  tenure,  is 
entitled  to  that  which  he  claims.  As  I 
have  before  stated,  no  case  in  point  has 
been  quoted,  and,  as  far  as  my  recollection 
serves  me,  it  is  not  the  practice  of  persons 
purchasing  khood-khasf  tenures  or  other 
tenures  to  knock  down  or  destroy  the 
homesteads  of  ryots  actually  residing 
therein. 

What  the  consequences  of  any  such 
general  practice  would  be,  what  the  feelings 
of  resident  cultivators,  and  what  the  gen- 
eral effect  of  legislation  if  thus  practically 
carried  out,  I  forbear  now  to  discuss  or  in- 
quire. 3ut,  feeling  that  in  this  case,  as 
presented  to  us,  and  on  the  finding  of  the 
Court,  the  purchaser  has  a  strict  legal 
right  to  carry  out  his  decree  to  the  full, 
and  that  the  Courts  are  bound  to  assist 
him  la  his  endeavours  to  carry  out  that 
J^^,  I  shall  not  now  dissent  from  the 
inews  which  h^v.e  been  expressed  by  my 


learned  brothers,  whatever  I  may  think  of 
the  hardship  €>f  the  case  of  the  defendants 
before  us,  or  of  the  inevitable  hardship  to 
other  parties  similarly  situated)  if  this  practice 
become  general. 

The  decree  of  the  Lower  Courts  wifl  b6 
reversed,  and  this  appeal  will  be  decreed  with 
costs  and  interest. 


The  39tfa  November  1867. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Mesne-profits— Bona-fide  holder  without  know- 
ledge of  defect  in  title. 

Case  No.  10 14  of  1867. 

Special  Appeal  from  a  decision  passid  ky 
the  Judge  of  West  Burdwan^  dated  the 
ijfith  February  i86*jy  modifying  a  deci- 
sion poMed  by  the  Sudder  Ameen  of  that 
Districts  dated  the  2yrd  November  1866, 

Mugun  Cbiinder  Chuttoraj  (Defendant), 

Appellant^ 

versus 

Surbessur  Chuckerbutty  and  othersCPkiatiffB), 

Respondents. 

Baboo  KaUe  Kishen  Sen  for  Appellant. 

Baboos  Gopal  Lall  Mitter  and  Kalee  Pro- 
sunno  Dutt  for  Respondents. 

Held,  dissenting  from  a  ruling  of  the  fate  Suddier 
Court,  that  mesne-proiits  is  always  recoverable  froiti  a 
peraon  who  has-enjoyed  them,  even  though  he  has  ji>een 
HI  bond-fide  possession  without  knowledge  of  the  defect , 
in  his  title.  He  would,  if  he  bought  with  sttffideai 
enquiry,  have  s  remedy  against  his  vendor. 

Olover,  y, — This  was  a  suit  to  recovet 
mesne-profits  on  certain  lands  decreed  to  the 
plaintiff,  for  the  years  during  which  he  had 
been  kept  out  of  possession  by  the  defendant, 
the  vendee  of  the  person,  who  had  origin- 
ally ousted  the  plaintiff. 

The  defendant  pleaded  non-liability,  on  fh« 
ground  that  he  had  been  an  innocent  put- 
chaser  for  value,  and  had  held  a  hond-fide 
possession  not  knowing  of  the  ptaimllfs 
rights. 
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Both  Lower  Courts  held  the  defendant  to 
be  liable ;  but  the  Judge  awarded  mesne-pro- 
fits  for  a  period  of  three  years  and  seven 
months  only,  holding  the  claim  for  the  re- 
mainder of  the  period  allowed  by  the  Sudder 
Ameen  to  be  barred  by  limitation. 

It  is  now  urged  before  us  in  special  ap- 
peal— 

(i.)  That,  under  the  circumstances,  special 
appellant  was  not  liable  for  any  mesne-pro- 
fits  at  all. 

(2.)  That,  if  he  was  liable,  it  was  only  for 
three  years,  the  remainder  of  the  claim  be- 
ing barred. 

(3.)  That,  with  regard  to  certain  plots  of 
land,  the  Judge  has  decreed  more  than  was 
claimed  in  the  original  plaint  of  the  suit  for 
possession ;  and 

(4.)  That  the  Judge    has    miscalculated 

the  costs. 

• 

In  support  of  the  first  objection,  we  have 
been  referred  to  a  decision  of. the  late  Sudder 
Dewanny  Adawlut  (Na  412  of  1854,  Sud- 
der Dewanny  Adawlut  Reports,  1858,  page 
513)  in  the  case  of  Ranee  Sumo  Moyee, 
Plaintiff,  Appellant,  versus  Pertap  Chunder 
Burooah,  Defendant,  Respondent,  in  which 
it  is  laid  down  generally  that  a  party  in  bond- 
fide  possession  of  land,  in  possession  that  is 
without  knowledge  of  the  defect  in  his  title, 
is  not  liable  to  the  legitimate  owner  for 
mesne-profits. 

We  have  been  unable  to  find,  and  the 
special  appellant's  pleader  has  not  referred 
us  to,  any  later  cases  in  which  the  same  doc- 
trine is  enunciated ;  and,  although  we  have 
great  respect  for  the  opinion  of  the  learned 
Judges  who  passed  that  decision,  we  are  not 
in  any  way  bound  to  follow  it  as  a  preced- 
ent. 

On  the  contrary,  we  are  of  opinion  that, 
'  from  the  very  nature  of  the  case,  *'  mesne- 
profits"  must  always  be  recoverable  from  the 
person  who  has  enjoyed  them,  no  matter 
now  ignorant  he  may  have  been  of  the  bad- 
ness of  his  title.  No  injury  is  done  to  him ; 
he  suffers  no  loss,  but  is  merely  required  to 
return  what  he  had  no  right  to  keep.  He 
would  still  have  his  remedy  (supposing  him 
to  have  been  the  victim  of  a  fraud)  against  his 
vendor,  and  unless  he  had  bought  negligent- 
ly and  without  sufficient  enquiry,  in  which 
case  the  maxim  of  *'  caveat  emptor"  would 
apply,  would  be  able  to  replace  himself  in  tlie 
same  position  as  he  was  in  before  his  pur- 
chase. 


If  mere  hond-fide  possession  were  to  a- 
cuse  a  party  from  payment  of  mesne-profits, 
the  anomaly  might  very  easily  arise  of  the 
vendee  after  ouster  by  the  legitimate 
owner,  recouping  himself  as  regards  pur- 
chase-money from  his  fraudulent  vender, 
and  still  retaining  all  the  mesne-profits  he 
had  collected  during  his  wrongful  possesston, 
whilst  the  real  owner  would  be  without 
remedy. 

We  think  that  the  special  appellant  was 
properly  made  liable  for  wassilat,  and  that  this 
objection  should  be  overruled. 

Then  as  to  the  time  for  which  mesne- 
profits  should  be  given.  The  plaintiff 
brought  his  suit  on  the  5th  May  1865,  or 
Bysack  1272  B.  S. ;  his  claim  for  wassilat 
would  therefore  extend  for  six  years  up- 
wards, m.,  up  to  Bysack  1266  B.  S.  Now, 
in  his  plaint  he  only  claims  for  three  years 
of  this  period,  910.,  for  the  years  1266,  1267, 
and  1268  B.  S.,  and  cannot,  therefore,  be 
awarded  any  portion  of  the  mesne-profits 
collected  during  the  year  1269  B.  S.  The 
Judge  has  given  him  wassilat  Jor  7  months 
of  that  year,  and  this  amount  must,  we  con^- 
der,  be  struck  out  of  the  accounts. 

This  objection  is,  therefore,  allowed,  and 
the  Judge's  order  modified  accordingly. 

With  regard  to  the  third  objection,  we  do 
not  think  the  special  appellant's  conteotion 
established. 

In  the  original  suit  for  possession,  the 
calculation  was  made  avowedly  by  guess- 
work at  ten  times  the  annual  produce  for  the 
purposes  of  valuation ;  and  such  calculation  in 
a  suit  which  was  not  for  wassilat,  but  only 
for  possession,  cannot  fairly  be  held  to  bind 
the  plaintiff  in  this  case.  In  his  plaint 
in  this  suit,  he  demanded  considerably 
more  than  the  Ameen's  enquiry  found  to 
be  due. 

As  to  costs,  we  think  that  the  proper 
course  for  the  special  appellant  to  pursue 
is  to  apply  to  the  Judge  below  to  amend 
what  is  stated  to  be  a  mere  error  in  calculation, 
and  which  can  be  much  more  efficiently  done 
by  the  Lower  Court  (which  is  in  possession 
of  all  the  facts)  than  by  this,  which  is  hear- 
ing the  suit  on  points  of  law  only. 

With  the  exception,  therefore,  of  the 
modification  above  noted,  this  special  appeal 
will  be  dismissed.  Each  party  will  get 
costs  in  proportion  to  the  amounts  decr^ 
and  dismissed  respectively. « 
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The  29th  November  1867. 

Present : 

The  Hon'ble  W.  S.  Seton-Karr  and  A.  G. 
Macpherson,  Judges, 

Snit  for  accounts  under  Act  X  of  1859— Heir  of 

an  agent 

Cases  Nos.  1431  and  1509  of  1867  under 
Act  X.  of  1859. 

Special  Appeals  from  a  decision  passed  by 
ifu    Judge    of    Dinagepore,     dated    the 
2^ih  March  fS6^,  reversing  a  decision  of 
the    Deputy    Collector    of  that    District, 
doled  the  jist  December  1S66. 

Gowhur  Hossein  and  another  (Plaintiffs), 

Appellants^ 

versus 

Ram  Coomar  Chowdry  and  others  (Defend- 
ants), Respondents, 

.    Mr,  R.  T.  Allan  and  Baboo  Debendro 
Aarain  Rose  for  Appellants. 


Mr,  J,  S.  Rochfort  and  Baboo  Chunder 
Madhub  Ghose  for  Respondents. 

Semble, — ^A  suit  for  the  delivery  of  accounts  under 
Act  X.  of  1S59  ^iii  ii^  against  the  heir  of  an  agent,  the 
Act  being  intended  to  facilitate  the  recovery  of  ac- 
counts by  zemindars,  and  to  make  the  heir  of  an  agent 
equally  responsible  with  the  agent. 

Seton-Karr,  J, — In  these  two  cases  a 
preliminary  objection  was  taken  by  Mr. 
Rochfort,  who  appeared  for  the  defendants, 
special  respondents,  to  the  effect  that  a  sum- 
maiy  suit  like  this  under  Act  X.  would 
not  lie  against  the  heirs  of  an  agent,  and 
that  the  plaintiff's  remedy  was  a  suit  in  the 
Chdl  Court. 

We  have  heard  the  arguments  of  both 
parties  on  this  point,  and,  if  it  were  necessary 
to  decide  it,  we  should  probably  be  prepared 
to  hold  that  suits  of  this  nature  would  lie 
gainst  the  heirs  of  the  agent,  and  that  the 
Act  intended  to  facilitate  the  recovery  of 
sccoants  by  zemindars,  and  to  make  the 
ijcir  of  the  agent  equally  responsible  with 
be  agents  themselves. 


This  plea,  however,  was  not  raised  in 
the  Lower  Courts,  and,  on  examining  the 
Judge's  decision  and  their  own  written 
statement,  I  find  that  the  defendants  broad- 
ly denied  that  they  ever  had  the  custody 
of  the  accounts,  and  asserted  them  to  be 
in  the  power  of  the  plaintiff.  And  the 
Judge,  as  it  appears  to  me,  comes  to  a  find- 
mg,  not  only  that'  there  is  no  proof  that 
the  defendants  had  the  accounts  and  could 
produce  them,  but  that  it  had  also  been 
shown  that  the  plaintiffs  resided  at  the 
Sudder  Cutcherry,  and  had  the  means  of 
obtaining  every  thing  for  which  they  now 
come  into  Court. 

There  does  not  appear  to  be  any  mis- 
placement of  onus  of  proof  or  failure  of 
investigation,  and  I  would,  therefore,  dis- 
miss the  appeals  with  costs  and  interest. 

Macpherson,  J,—\  think,  on  the  facts 
as  found  by  the  Judge,  that  no  case  has 
been  made  out  against  the  defendants,  and 
that  there  has  been  nothing  wrong  in  the 
manner  in  which  the  case  has  been  treated 
by  the  Lower  Court.  The  appeals  must  be 
dismissed  with  costs. 


The  29th  November  1867. 

Present : 

The  Hon'ble  W.  S.  Seton-Karr  and  A.  G. 
Macpherson,  Judges, 

Judgment 

Case  No.  1406  of  1867. 

Special  Appeal  from  a  decision  passed  by  the» 
Judge  of  Rajshahye,  dated  the  8th  April 
186^,  reversing  a  decision  passed  by  the 
Judge  of  the  Small  Cause  Court,  exercis- 
ing the  powers  of  a  Principal  Sudder 
Ameen  of  that  District,  dated  the  4th 
October  1866,  ^ 

Shurno  Moyee  Dossia  (Plaintiff),  Appellant, 

versus 
Joy  Narain  Bose  (Defendant),  Respondent, 

Baboo  Mohinee  Mohun  Roy  for  Appellant. 
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Baboos  Doorga  Doss  Duit  and  Snenarain 
Doss  for  Respondent. 

There  must  be  a  distinct  finding  one  way  or  other  on 
all  the  material  issues  in  a  case. 

Macpherson,  J, — ^It  is  matter  of  regret  to 
ns  that  'rt  is,  2n  our  opinion,  necessary  to  re- 
mand this  case. 

The  most  material  issue  in  the  suit  is,  whe- 
ther or  not  the  endowment  under  which  the 
plaintiff  claims  as  shehait  was  a  hond-fide 
transaction — whether  it  was  not  merely  a  fic- 
titious and  colorable  conveyance  executed 
by  the  judgment-debtor  with  a  view  to  secure 
the  property  to  herself  or  to  those  who,  she 
knew,  would  hold  it  for  her  benefit. 

The  Judge,  in  the  course  of  his  judgment, 
giTes  various  indications  of  his-  views  on  the 
question,  but  he  has  unfortunately  not  ex- 
pressed this  view  so  distinctly  as  to  enable  us 
to  say  that  he  has  decided  the  point  one  way 
or  other. 

The  case  is  remanded  for  a  decision  on 
this  one  point,  and  the  Judge  will  take  it  1^ 
at  once  out  of  its  order,  and  pass  his  decision 
with  the  least  possible  delay. 


The  29th  November  1867. 

Prtstnt : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Sale— Liability  only  of  real  vendor. 

Case  No.  1023  of  1867. 

Special  Appeal  from   a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Furreed- 

pore,  dated  the  12th  February   186^,   re- 

versing  a  decision  passed  by  the  Moonsiff 

^    ofBkanga,  dated  the  i6th  March  1866, 

Kalee  Doss  Mojoomdar  (one  of  the  Defend- 
ants), Appellant  y 

versus 

Meheroonissa  Khatoon  and  others  (Plaintiffs), 

Respondents, 

Baboo  Nuleet  Chunder  Sein  for  Appellant. 

Baboo  Hem  Chunder  Banerjee  for 
Respon  dents. 

Where  a  plaintiff  sued  for  recovery  of  possession  of 
property  which  he  said  be  purchased  from  two  defend- 
ants, and  h  was  found,  as  a  tact,  that  one  of  the  defend- 


ants did  not  sen,  but  that  the  oCher  used  fraud  in  eflfed- 
ing  the  sale,  it  was  held  that  the  decision  below,  which 
gave  plaintiff  a  decree  for  the  entire  property  against 
the  defendant  who  acted  fraudulently,  was  erroneons, 
and  that  the  decree  should  have  absolved  from  liability 
the  share  of  the  defendant  who  did  aot  join  in  or  kaow 
anything  of  the  sale. 

Glover,  J, — ^This  was  a  suit  to  recover 
possession  of  a  three-a»nas  share  of  a  cer- 
tain talook  said  to  have  been  purchased  bj 
the  plaintiff  from  Raj  Chunder  and  Chunder 
Monee  under  a  kabalah,  dated  the  14th  Fal- 
goon  125 1  B.  S. 

Plaintiff  .alleges  that  he  retained  posses- 
sion of  his  purchased  share  until  disposae^ 
by  the  action  of  a  decree  under  Act  X.  of 
1859. 

The  defendants  Chunder  Monee  and  Kake 
Dass,  son  of  Raj  Chunder,  denied  execution 
of  the  kabalah  and  the  plaintiff's  possession. 
They  pleaded  also  limitation. 

The  first  Court  overruled  the  plea  in  bar, 
and,  on  the  merits,  found  that  R^j  Chunder 
was  the  only  person  who  sold  to  the  plaintiff, 
and  that  he  only  sold  the  half  of  what  the 
deed  purported  to  convey,  /,  e.y  a  ofie-anna 
ten-gundahs  share;  that  Chunder  Monee 
knew  nothing  of  the  deed,  and  never  agreed 
to  it. 

The  Principal  Sudder  Ameen  admitted 
this  state  of  facts,  but,  holding  Raj  Chunder 
to  have  been  guilty  of  fraud,  made  him 
liable  to  the  pkiintiff  for  t^  entire  three 
annas  mentioned  in  the  kabalah. 

We  are  of  opinion  that  this  decision 
cannot  stand,  llie  plaintiff's  case  was  that 
both  Raj  Chunder  and  Chunder  Monee  sold 
him  the  3-annas  share;  and  when  it  was 
found,  as  a  fact,  that  Chunder  Monee's  name 
had  been  fraudulently  used,  and  that  she 
knew  nothing  of  tbe  alleged  conveyance,  it 
followed  that  her  share  nnist  have  been 
deducted  from  the  land  conveyed  to  the 
plaintiff,  and  that  the  case  should  stop  there. 
It  might  have  been  perfectly  just  to  take 
the  balance  of  i^  annas  out  of  the  share 
of  the  fraudulent  Raj  Chunder;. but,  as  the 
plaintiff  brought  his  case,  this  description  of 
remedy  was  not  asked  for,  and  the  Principal 
Sudder  Ameen  eould  not,  therefore,  legally 
give  it. 

We  think  that,  on  the  fads  found,  the 
judgment  of  the  first  Court  was  the  only 
one  that  could  legally  be  passed^  aod  we 
accordingly  restore  that  judgment  modifyiqg 
the  decision  of  the  Principal  Sudder  Ameeik 
The  costs  of  the  appeal  will  be  assessed  ia 
^  proportion.  » 
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The  30th  November  1867. 

Present : 

The  Hon'ble  G.  Loch  and  Dwarkanath 

Mitter,  Judges, 

Deed  of  sale  comprising^'seTeral  properties— 

tisic  of  pnrdiaser. 


Case  No.  1422  of  1867. 

Special  Appeal  from  a  decision  passed  by 
Ike  Additional  Principal  Sudder  Ameen 
of  Chittagongy  dated  the  3rd  April  1867, 
affirming  a  decision  passed  by  the  Moon- 
siff  of  Raojan,  dated  the  27th  August 
1866, 

Rai  Soaa  Bibee  (PlaintiflF), 
Appellant^ 

versus 

Kunee  Meah  and  others  (Defendants), 
Respondents. 

Baboo  Nursingh'Chunder  Mitter  for 

Appellant. 

Mr.  R.  E,  Twidale  for  Respondents. 

Where  scTcral  properties  are  comprised  in  one  deed 
erf  sale,  the  purchaser  runs  the  risk  of  having  his  title 
in  all  the  properties  shaken,  should  the  purchase  as  to 
one  of  them  be  called  in  question  i  1  a  regular  suit. 

Lochy  J, — We  think  the  judgment  of  the 
Lower  Appellate  Court  to  be  perfectly  right. 
The  plaintiff   claimed  certain   surplus  pro- 
ceeds of  sale  in  the  hands  of  the  Collector, 
which  had  been  attached  by  a  party  who 
held  a  decree  against  the  plaintiff's  vendor, 
aad  who  denied  the  genuineness  of  the  plaint- 
ifis purchase.     Plaintiff's  deed  of  sale  com- 
prised two  plots  purchased  from  two  differ- 
ent parties.    To  establish  her  right  and  the 
money  she  claimed,  the  plaintiff  had  to  prove 
tbe  genuineness  of  her  deed  of  sale,  which  the 
Principal  Sudder  Ameen  on   the   evidence 

.declared  to  be  qot  proved. 


Plaintiff,  in  special  appeal,  urges  that  the 
Principal  Sudder  Ameen  should  have  left 
that  part  of  the  deed  which  related  to  the 
other  property  alone,  and  that  the  effect  of 
his  finding  is  to  invalidate  her  purchase 
thereof.  We  think  the  Principal  Sudder 
Ameen  did  what  was  right.  He  pronounc- 
ed an  opinion  upon  the  genuineness  of  the 
deed,  which  he  was  bound  to  do.  If  people 
are  so  unwise  as  to  include  purchases  of 
different  properties  from  different  owners  in 
one  deed  of  sale,  they  run  the  risk  of 
having  their  title  in  all  the  properties  com- 
prised therein  shaken,  should  the  genuine- 
ness of  their  purchase  as  to  one  of  those  pro- 
perties be  called  in  question  in  a  regular 
suit.     We  dismiss  the  appeal  with  costs. 


The  30th  November  1867. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  C.  P. 
Hobhouse,  Judges, 


nader  Reg^nlatum  XXVI.,  18x4— Per- 
mission of  superior  Court — Reviews  under 
Code  of  Civil  Procedure — Further  appeals 
under  the  old  law — Limitation — ^Act  XIV. , 
1859— Section  377,  Act  VIII.,  1859. 

Case  No.  1050  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Shahabad,  dated  the  i^th 
February  1867,  reversing  a  decision 
passed  by  the  Principal  Sudder  Ameeif 
of  that  District,  dated  the  22nd  Decem- 
ber 1866. 

Joogul  Kishore  Singh  and  others  (Defend- 
ants), Appellants, 

versus 

Oogur  Narain  Singh  and  others  (Plaintiffs), 

Respondents, 

Mr.  R,  T.  Allan  and  Baboos  Romefh 
Chunder  Mitter  and  Tarucknath  Sein  for 
Appellants. 
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Baboos  Unnoda  Pershad  Banerjee,  Mohinee 
Mohun  Rqyy  and  Mohesh  Chunder  Chow- 
dhry  for  Respondents. 

Whereas,  by  the  law  in  force  previous  to  the  Code  of 
Civil  Procedure,  the  subordinate  Courts  could  not  review 
their  judgments  without  the  permission  of  a  superior 
Court,  the  Code  removed  that  inability,  and  the  remov- 
al  extended  to  suits  past  and  pending  as  well  as  future. 

A  party  petitioning,  after  the  Code  of  Civil  Procedure 
came  into  force,  for  the  review  of  a  judgment  in  appeal 
passed  in  1849,  is  entitled  to  be  governed  by  the  terms 
of  the  old  law  (Regulation  XXVI.  of  1814),  which  allows 
a  review  in  respect  to  a  decree  from  which  "  no  further 
appeal  may  have  been  admitted  by  a  superior  Court;" 
and  a  ''  further  appeal "  included  botn  a  second  or 
special  appeal  and  a  summary  appeal. 

•  Act  XIV.  of  1859  is  silent  on  the  subject,  and  Section 
377*  Code  of  Civil  Procedure,  assigns  no  limit  to  the 
time,  after  the  expiration  of  90  days,  at  which  the  ap- 
plication for  review  may  be  filed,  provided  that  the 
applicant  can  satisfy  the  Court  that  there  was  just  and 
reasonable  cause  for  the  delay. 

Jackson^  J, — The  sole  question  with 
which  we  are  concerned  in  this  case  is  whe- 
ther the  Court  below,  in  admitting  to 
review  the  judgment  in  appeal  passed  by  a 
former  Judge  in  1848,  was  wrong  in  law. 

The  circumstances  are  very  fully  stated 
by  the  Officiating  Judge,  Mr.  A.  J.  Elliot, 
who,  I  am  bound  to  say,  appears  to  me  to 
have  dealt  with  the  case  more  carefully, 
more  accurately,  and  more  in  accordance 
with  justice,  than  his  predecessor,  Mr.  Birch, 
who  rejected  the  application  for  review. 

The  Judge's  competency  to  admit  the 
review  is  denied ; — 

ist, — Because  the  previous  permission  of 
the  High  Court  had  not  been  obtained  in 
accordance  with  the  law  before  1859. 

2nd, — Because,  a  special  appeal  having 
been  admitted  in  this  case,  review  is 
barred. 

3rd, — Because,  more  than  12  years  hav- 
ing elapsed  during  which  time  the  defend- 
ants have  been  in  quiet  possession,  all  fur- 
"ther  proceedings  are  absolutely  barred. 

Upon  the  first  of  these  objections,  it  was 
contended  that  the  case  was  one  to  which 
Regulation  XXVI.  of  18 14,  Section  4,  ap- 
plied, and  that,  as  provided  in  the  2nd  Clause 
of  that  Section,  the  Judge,  before  making 
any  order,  was  bound  to  report  the  matter 
for  the  orders  of  the  High  Court,  and  that 
the  order  of  review,  made  without  the  pre- 
vious sanction  of  that  Court,  was  a  nullity. 

It  was  argued  that,  although  Regulation 
XXVI.  of  1814  has  been  repealed,  yet,  under 
the  principle  of  Section  387,  Code  of  Civil 
Procedure,  the  present  case  must  be  dealt 


with  as  a  suit  pending  at  the  time  when  the 
Code  came  into  operation,  and,  therefore, 
governed  by  the   law  previously  in  force. 

And  the  case  of  Joy 

Sudder  Dewanny  Adaw-     Kishen  MookcrjCC  W. 

lot,  .859.  pa^e  .521.  Sib  Chunder  Binncr- 

jee  and  others  was  referred  to. 

The  object  of  Section  387  was  that  no 
party  to  a  pending  suit  should  have  his 
remedies  narrowed  or  taken  away  by  a 
change  in  the  law  occurring  while  the  litiga- 
tion was  yet  unfinished,  and  in  the  case  cit- 
ed the  late  Sudder  Court  put  a  wide  inter- 
pretation on  the  word  pending,  in  order  to 
let  in  a  review  which  would  have  been  shut 
out  by  applying- to  the  case  the  strict  provi- 
sions, as  to  time,  of  the  new  Code.  The 
appellants  in  the  present  case,  revering  this 
process,  seek  to  exclude  an  application  for 
review  made  under  the  new  Code,  by  ap- 
plying to  the  case  a  law  long  since  repeal^, 
though  it  was  applicable  to  the  suit  in  its 
earlier  stage,  contending,  in  fact,  that  the 
applicant,  as  an  old  litigant,  is  not  entitled 
to  benefit  by  the  more  liberal  provisions  of 
the  Code  now  in  force. 

It  seems  to  me,  however,  that  Section  387 
has  no  bearing  on  the  question.  I  speak,  ofr 
course,  of  the  proviso  contained  in  the  latter 
part  of  it.  That  proviso  merely  maintains 
the  rights  of  parties  to  pending  snits  10 
reference  to  the  procedure  of  the  suits,  and 
does  not,  in  my  opinion,  affect  the  enlarged 
powers  given  to  certain  Courts,  or  the  re- 
straints removed  by  the  Code.  Whereas,  by 
the  law  previously  in  force,  the  subordinate 
Courts  could  not  review  their  judgments 
without  the  permission  of  a  superior  Comt, 
the  Code  removed  that  inability,  and  tbel 
removal,  in  my  opinion,  extended  to  snits | 
past  and  pending  as  well  as  future. 

It  was  also  contended  for  the  respondeat 
that  the  order  made  by  the  Division  Bench, 
dated  30th  January   1866,  was  a  sufficient! 
sanction  to  satisfy  the  requirements  of  the 
old  law. 

I  am  of  opinion  that,  if  such  previous  per- 
mission had  been  requisite  in  this  case,  the  or- 
der in  question  could  not  have  been  considered 
in  that  light.  It  was  not  an  order  based  on 
any  report  from  the  Zillah  Judge,  and  itj 
conveyed  no  direction  at  aU,  certainly  vti\ 
leave  to  review  the  judgment. 

It  merely  drew  attention  to  some  erroffl 
into  which  Mr.  Birch  had  fallen,  and  left  fail 
successor  free  to  act  upon  his  own  view  of 
the  law  and  of  the  requirements  of  the  ca9e.| 
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The  next  matter  to  be  decided  is  whether 
this  review  was  barred  by  the  previous 
admission  of  a  special  appeal. 


In  the  Section  of  the  Code  which  relates 
to  the  right  to  make  applications  for  review 
(Section   376),  the   words   "special   appeal 
shall  have  been  admitted  "  refer  doubtless  to 
the  admission  of  a  special  appeal  under  the 
Code  itself.    It  is  manifest  that  in  this  case 
no  special  appeal  could  have  been  admitted 
under  Act  VIII.  of  1859,  and  here  I  incline 
to  think  the  petitioner  was   entitled   to  be 
K>veTned  rather  hy  the  terms  of  the  old  law, 
XXVI.  of  1814,  m.,  "from  which  decree  no 
"  further  appeal  may  have  been  admitted  by 
"  a  superior  Court.' ' 


''it  involved  some  quvfstion  of  the  law,  usage, 
or  practice— in  which  there  was  reasonable 
doubt. 


I  understand   that 
ther  appeal  was  ever 
Sadder    Court,    but 
for  special  appeal  was 
that  the  Court  was  not 
a  special  appeal  upon 


in  this  case  no  fur- 
admitted  by  the  late 
that  the  application 
rejected  on  the  ground 
competent  to  entertain 
the  facts. 


It  is  material  also,  in  order  to  apply  this 
restriction  fairly,  to  consider  the  real 
meaning  of  the  words. 

A  "further  appeal,"  as  spoken  of  in 
Regulation  XXVI.  of  1814,  Section  4, 
Clause  2,  included  both  a  special  or  second 
appeal  described  in  Section  2,  Clauses  i  and 
ty  of  the  same  Regulation,  and  also  a  sum- 
mary appeal  mentioned  in  Clause  3,  Section 
3 ;  and  by  the  joint-operation  of  these  Clauses 
the  door  for  a  further  appeal  was  made 
wider  open  than  under  the  later  laws  upon 
the  subject. 

And  the  view  of  this  restriction  taken  by 
the  late  Sudder  Court  was  apparently  this. 
And  it  certainly  seems  a  reasonable  view 
that,  when  a  decision  had  been  confirmed  by 
a  superior  Court,  it  had  the  effect  of  a 
decision  of  that  Court,  and  was  liable  to  be 
xevicwed  by  it  alone,  see  Construction,  Sud- 
der Dewanny  Adawlut,  No.  1057;  and  the 
case  of  Bhugwan  Dutt  Sing,  Carrau's  Sum- 
ma^  Cases,  page42,  and  Syud  Kesmunt  Apia's 
^,  ib.,  page  137;  ^ee  also  Macpherson's 
Civil  Procedure,  3rd  Edition  (1856),  page  539. 

Now,  the  special  appeal  in  this  case,  even 
if  admitted,  must  have  been  preferred  under 
Aft  III.  of  1843,  which  was  the  special  ap- 
ical law  in  force  down  to  1853,  when  it  was 
J^led  by  Aft  XVI.  of  that  year.  It  must 
aarc,  therefore,  proceeded  on  the  ground  that 
^  decision  was  "  inconsistent  with  some 
"kw,  or  usage  having  the  force  of  law, 
"  or  some  practice  of  the  Courts/'  or  that 
Vol.  VIII. 


The  admission  or  decision  of  a  special  ap- 
peal  upon  such  grounds  would  not  involve, 
a  decision  of  the  Sudder  upon  the  merits, 
and  still  less  could  it  be  conclusive  as  to  the 
admission  of  new  evidence  not  discovered 
till  long  after. 

I  am  therefore,of  opinion  that  nothing  in  the 

L'^r'!!?'^!!' ^'  K  ^^^""'^l  ^PP^^^  i°  ^^>s  case 
barred  the  application  for  review. 

A  more  formidable  difficulty  remains— 
in  the  lapse  of  time  since  the  original  de- 
cree  of  the  Judge's  Court  in  the  first  appeal, 
the  interval  between  that  decree  and  the 
application  for  review  being  about  15* 
years. 

At  the  hearing,  Baboo  Romesh  Chunder  Mit- 
ter  referred  us  to  the  case  of  Kashee  Nath 
Banerjee  and  others.  Appellants,  decided  by 

firt  ^aV  V?""J°  ^84°-  Thiscas/. 
first  reported,  by  Mr.  Sevestre  (i  Sevestre's 

Cases,  page  49).  is  also  to  be  found  in 

there  held  that  the  expiration  of 'twelve  years 
barred  the  admission  of  an  application  for 
review;  and  the  case  is  noted  by  Mr.Morley. 
I.  Digest,  page  528.  as  being  the  only  one 
in  which  It  had  been  so  ruled? 

There  is,  however,  a  dictum  of  Sir  Robert 

7„"i°"T  *?  ^\  ^"^^  ^^^''^  '"^  the  case  of 
Jeeb  Lai  Mahton  decided  in  1853  (Cole- 
brooke  s  Summary  Cases,  Sudder  Dewanny 
and  Nizamut  Adawlut,  page  177 ;  also  Sudder 
Dewanny  Adawlut,  185  a,  page  1033). 

In  the  case  of  Kashee  Nath  Banerjee.  the 
petitioner  applied,  after  the  lapse  of  seventeen 
years,    for    review    of    a    judgment    pass- 

^ly^.  i^K  ^°'°J"  J"''*^*^"  °^    »»>«    Court, 
who  had  themselves  rejected  a  similar  ap- 

plication  by  orders  of  various  dates  shortly 
after  the  decision.    It  is  not  sUted  on  what  * 
grounds    the    new    application    proceeded, 
though  It  seems  to  have  been  accompanied 
by  certain  documents. 

According  to  the  ancient  Sudder  practice, 
this  petition  first  came  before  a  single  Judge 
Mr.  Bradden,  who  "  doubted  the  genuineniss 
of  the  documents,"  and  also  considered  that 
the  "transcripts  exhibited  by  the  respond- 
ents  were  not  good  and  sufficient  evidence 
tor  the  admission  of  the  review;"  for  these 
reasons,  he  proposed  to  reject  the  prayer,  but 
sent  the  matter  before  a  second  Judge.  U- 
cause  It  arose  out  of  a  previous  order  of 
two  Judges. 
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It  then  came  before  Mr.  Tucker,  who 
called  upon  the  serishtadar  to  report 
whether,  in  any  case,  a  review  of  judgment 
had  been  admitted  after  the  expiration  of 
twelve  years. 

The  officer  reported  in  the  negative,  and 
thereupon  Mr.  Tucker,  with  the  concurrence 
of  two  other  Judges,  held  that  the  undisturb- 
ed and  quiet  possession  of  the  property 
by  the  appellants  for  upwards  of  twelve 
years  was  "a  good  and  sufficient  ground  to 
bar  the  review/'  and  that  consequently  the 
Court  could  not  take  cognizance  of  the 
petition. 

This  decision  is  not  based  on  any  posi- 
tive enactment,  nor  do  the  Judges  give  the 
reason  for  their  conclusion;  but  it  may  be 
assumed  that  they  applied  the  Rule  of  Limit- 
ation laid  down  in  Section  14,  Regulation 
III.  of  1799,  to  protect  persons  in  quiet 
possession  for  twelve  years,  jnd  held,  to 
use  the  words  of  Baboo  Romesh  Chunder 
Mitter  in  the  argument  before  41s,  that  what 
bars  the  suit  also  bars  the  review.  * 

And,  in  the  case  before  them,  probably 
the  decision  was  quite  reasonable ;  but,  if 
the  case  had  arisen,  I  presume  the  Judges 
of  the  Sudder  Court  would  also  have  applied 
the  provision  contained  in  Regulation  II.  of 
1 805,  Section  3,  which  declared  that  the  twelve 
years'  limitation  should  not  be  applicable 
to  any  private  claims  of  right  to  immoveable 
property  where  the  persons  in  possession 
should  have  acquired  it  by  violence,  fraud, 
or  any  unjust  or  dishonest  means  whatsoever. 

Now,»in  this  case,  as  will  be  observed  in 
..    ,    „  reference    to  the   judc:- 

the  case  of  another  co- 
sharer,  which  was  heard  before  our  lamented 
colleague  Shumboo  Nauth  Pundit,  J.,  and 
myself  on  the  9th  March  1863,  there 
was  a  distinct  allegation  of  fraud,  the  plaint- 
iff's case  being  that  one  Rajcoomar,  being 
jointly  entitled  to  the  estate  with  two  bro- 
thers, had  procured  it  to  be  sold  as  his  sole 
property,  had  purchased  it  benamee  through 
one  Pertab  Sing,  and  got  it  re-conveyed  to 
his  own  grandchildren.  The  plaintiffs 
in  the  first  suit  to  regain  a  third  share  were 
the  heirs  of  one  brother,  and  the  second 
and  successful  suit  was  brought  by  the 
other,  a  third  brother. 

The  plaintiffs,  who  sued  first,  were  unable 
to  lay  their  hands  on  any  evidence  of  the 
joint-ownership  as  Rajcoomar  had  managed 
the  property,  and  so  lost  their  suit.    The 


other  brother  was  more  fortunate  and  dis- 
covered, among  the  judicial  records  of  the 
district,  distinct  admissions  in  Court  by 
Rajcoomar  himself  that  the  property  was 

joint. 

In  this  instance,  therefore,  clearly  there 
was  no  quiet  possession  in  good  faith  by 
the  defendants  so  as  to  bar   the  suit  by    , 
limitation. 

This  appears  to  me  to  distinguish  the 
present  case  from  that  first  cited. 

In  the  other  case  cited,  we  have  merely, 
as  I  have  said,  a  dictum  of  Sir  R.  Barlow. 
The  other  Judges  (W.  B.  Jackson  and 
Mytton)  proceeded  on  the  ground  that  the 
petition  must  be  presented  in  the  Court 
where  the  first  decision  was  passed,  which 
it  was  sought  to  review,  and  for  that  reason 
refused  to  take  cognizance  of  the  applica- 
tion. 

These  cases,  however,  were  decided  upon 
the  law  as  it  stood  previous  to  1859,  and 
with  a  new  Procedure  and  a  new  Limitation 
Law  it  seems  to  me  the  question  is  ns 
integra. 

The  Limitation  A6t,  XIV.  of  1859,  is  wholly 
silent  on  the  subject;  and  Section  377,  Code 
of  Civil  Procedure,  assigns  no  limit  to  the 
time,  after  the  expiration  of  90  days,  at 
which  the  application  for  review  may  be 
filed  on  the  stamp-paper  prescribed  for 
plaints,  provided  that  the  applicant  can 
satisfy  the  Court  that  there  was  just  and 
reasonable  cause  for  the  delay. 

In  the  present  instance,  cause  was  shown 
for  the  delay;  the  Judge  took  evidence  as  to 
its  truth,  and,  after  full  consideration,  decid- 
ed that  the  cause  had  been  made  out. 

He,  therefore,  granted  the  review,  and  his 
order  on  that  point  is  final.  We  cannot  dis- 
turb the  order  made  or  the  subsequent  pro- 
ceedings unless  they  are  shown  to  be  contrary 
to  law,  or  usage  having  the  force  of  law.  Can  | 
we  say  that  there  is  any  law  or  usage  of 
equal  force  which  declares  that  an  applica- 
tion for  review  must  be  made  within  11 
years  ? 

I  know  of  none;  and  I  do  not  conceive  it 
to  be  the  duty  of  the  Courts  to  impose 
limits  in  such  matters  which  have  nd 
been  set  by  the  Legislature. 

This,  it  is  true,  is  a  case  in  which  the  ligfat 
has  been  stretched  very  far ;  but  the 
sibility  does  not  lie  upon  us,  and  the 
not  likely  to  happen  frequently. 
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For  these  reasons,  after  the  best  consider- 
ation which  I  can  give  the  matter,  I  am  of 
opinion  that  the  decision  of  the  Lower  Ap- 
pellate Court  must  be  affirmed,  and  the  spe- 
cial appeal  dismissed,  but,  under  the  circum- 
stances,  I  think,  without  costs. 

Hohhouscy  y, — I  am  of  the  same  opinion. 


The  30th  November  1867. 

Present: 

The  Hon'ble  G.  Loch  and  Dwarkanatli 
Mitter,  Judges, 

Collector's  judgment— Estoppel— Jurisdiction  of 

Civil  Court 

Case  No.  1270  of  1867. 

Special  Appeal  from  a  decision  passed  hy 
the  Officiating  Judge  of  Chittagong, 
dated  the  23rd  February  1^6^,  reversing 
a  decision  passed  hy  the  Officiating 
Additional  Principal  Sudder  Ameen  of 
that  District,  dated  the  2*jth  March  1866. 

Aradhun  Dey  and  others  (Defendants), 

Appellants, 

versus 

Golam  Hossein  and  another  (Plaintiffs), 

Respondents. 

Baboo  Sreenath  Banerjee  for  Appellants. 
Mr,  R.  T,  Allan  for  Respondents. 

A  CoHector's  judgment  as  to  the  genuineness  of  a 
pottah  cannot  be  pleaded  as  an  estoppel  in  the  Civil 
Court  in  an  action  for  ejectment  on  account  of  trespass. 

Loch,  J» — The  plea  urged  in  special 
appeal  before  us  in  this  case  is  that  the 
pottah  pleaded  by  the  special  appellant  had 
already  been  the  subject  of  a  suit  in  the 
Collector's  Court  under  Act  X.  of  1859, 
between  the  special  appellant  and  the  plaint- 
iff-respondent^ and  had  been  pronounced  a 
valid  document;  and  that  judgment,  being 
passed  by  a  Court  of  competent  jurisdiction, 
is  final,  and  cannot  now  be  questioned  in 
another  suit  between  the  same  parties  in  the 
Civil  Court;  and  the  Judge  was  wrong  in 
liolding  that  the  case  was  not  barred  under 
the  provisions  of  Section  3,  Act  VIII., 
1867.  • 


We  think  this  plea  is  sufficiently ,  met  by 
the  recent  judgment  in  VIII.  Weekly 
Reporter,  pages  177-178,  Civil  Rulings,  ia 
which  we  concur.  The  judgment  of  the 
Collector  in  the  matter  of  the  genuineness 
of  the  pottah  is  the  judgment  of  a  Court 
competent  to  determine  that  question  in 
order  to  the  determination  of  the  further 
question  of  rent  or  of  ejectment;  but,  as 
it  is  not  the  judgment  of  a  Court  of  con- 
current jurisdiction  with  the  Civil  Courts, 
it  cannot  be  pleaded  as  an  estoppel  in  the 
Civil  Court  in  an  action  for  the  ejectment  of 
the  defendant  as  a  trespasser.  Under  this 
view  of  the  case,  we  dismiss  the  ispecial 
appeal  with  costs. 


The  30th  November  1867. 

Present: 

The  Hon'ble  G.  Loch  and  J)\varkanath 
Mitter,  Judges. 

uniform  rent  for  more  than  40  years— Presump- 
tion under  Section  4,  Act  X.,  1859— Onus  probandi 

Case  No.  1256  of  1867  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Tirhoot,  dated  the  2jth 
February  i86>j,  affirming  a  decision  passed 
by  the  Deputy  Collector  of  that  District, 
dated  the  Jth  May  1866. 

Soodishtee  Lall  Chowdhty  and  others 
(Defendants),  Appellants, 

versus 

Nuthoo  Lall  Chowdhiy  and  otheYs  (Plaint- 
iffs), Respondents, 

Baboo  Bama  Churn  Banerjee  for 
Appellants. 

Mr.  R.  E.  Twidale  for  Respondents. 

The  presumption  allowed  by  Section  4,  Act  X.,  1859, 
of  holding  certain  orchard-land  at  a  uniform  rent  since 
the  Permanent  Settlement,  was  held  not  to  be  removed 
by  defendant's  statement  that  the  orchard  was  planted 
more  than  40  years  ago ;  and  it  was  for  plaintiff  to 
prove  it  to  have  been  made#  since  the  Permanent 
Settlement. 

Loch,  J, — This  case  must  be  remanded 
to  the  first  Court  for  the  trial  of  the  proper 
issues.  The  plaintiff  sued  for  a  kubooleut 
at  an  enhanced  rate,  stating  that  defendant 
held  some   orchard-land  at  4  rupees  per 
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beegah ;  that  lands  of  the  same  kind  in  the 
neighbourhood  were  paying  Rupees  20  the 
«beegah;  that  he  had  served  notice  of  en- 
hancement on  the  defendant,  and  now  claim- 
ed a  kubooleut  at  the  rate  so  assessed. 

The  defendant  stated  that  he  purchased 
from  the  person  who  planted  the  orchard 
more  than  40  years  back ;  that  he,  as  well 
as  the  party  ifrom  whom  he  purchased,  had 
never  paid  more  than  4  rupees  per  beegah ; 
and  that  this  rate  of  rent,  dating  so  far  back, 
could  not  be  enhanced. 

The  Deputy  Collector  says  that  he  went 
to  the  spot,  made  a  map,  examined  the  hold- 
ers of  orchards  in  the  neighbourhood,  who 
gave  the  rates  of  orchard-land  from  Rupees 
5-12  to  10  rupees  the  beegah,  and  that  he 
thought  Rupees  6  per  beegah  was  a  proper 
rate* 

Both  parties  appealed  to  the  Judge, 
plaintiff  urging  the  correctness  of  the  rate 
he  sought  to  impose,  while  thft  defendant 
pleaded  that:  he  was  entitled  to  the  pre- 
sumption of  having  held  from  the  Decennial 
Settlement  at  a  uniform  rate.  The  Judge 
held  that  the  presumption  pleaded  by  the 
defendant  did  not  arise  in  the  case,  as  he 
himself  gives  the  date  of  the  planting  of 
the  orchard,  m.,  more  than  40  years,  M'hich 
could  not,  under  any  circumstances,  reach 
back  to  the  Permanent  Settlement;  and  he 
gave  a  decree  for  the  plaintiff  at  the  rate 
he  claimed. 

The  defendant  filed  a  special  appeal,  urging 
that  the  plea  of  having  held  the  land  at  a  fixed 
rate  for  upwards  of  40  years  before  his  pur- 
chase is  not  inconsistent  with  the  presump- 
tion of  holding  from  the  time  of  the  Perma- 
nent Settlement ;  and  his  pleader  quotes  the 
decisions  of  this  Court  reported  at  VII. 
Weekly  Reporter,  page  472 ;  III.  Weekly  Re- 
porter, Act  X.  Rulings,  page  133 ;  V.  Weekly 
Reporter,  page  86,  Act  X.  Rulings ;  IV.  Week- 
ly Reporter,  page  25,  /.ct  X.  Rulings,  to  show 
that  it  is  not  necessary  to  plead  uniform 
payment  of  rent  from  the  Decennial  Settle- 
ment to  raise  the  presumption  mentioned  in 
Section  4,  Act  X.  of  1859,  the  words  of 
which  are :  "  Whenever,  in  any  suit  under  this 
"Act,  it  shall  be  proved  that  the  rent  at 
"  which  land  is  held  by  a  ryot  in  the  said 
"provinces  has  not  been  changed  for  a 
"period  of  twenty  years  before  the  com- 
"  mencement  of  the  suit,  it  shall  be  presumed 
"  that  the  land  has  been  held  at  that  rent  from 
"  the  time  of  the  Permanent  Settlement,'  un- 
"  less  the  contrary  be  shown,  or  unless  it  be 
"proved  that  such  rent  was  fixed  at  some 


"  later  period."  Now,  in  this  case,  the  defend- 
ant's plea  of  uniform  payment  for  more  thai 
20  years  does  not  app>ear  to  be  questioned  bj 
the.  plaintiffs,  and  the  presumption  albve< 
by  the  law  is  not  removed  by  the  defendant*!] 
statement  that  the  orchard  was  planted  morel 
than  40  years  ago,  for  the  terms  are  general,; 
and  it  was  for  the  plaintiffs  to  rebut  the! 
presumption  thus  raised  by  proving  thej 
orchard  to  have  been  made  since  the  Perma- 
nent Settlement.  The  case  will  be  remanded 
to  be  disposed  of  with  reference  to  the  above 
remarks. 


The  2nd  December  1867. 
Present : 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phcar, 

Judges. 

Dakhilahs— Section  4,  ActX.,  1859— Copies  of 
pottahs  and  jufflma-waasil-bakee  papers. 

Case  No.  864  of  1867  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed 
by  Mr,  A,  Pigouj  Judge  of  Hoogkly^ 
dated  the  2tst  February  i86j,  affirming 
a  decision  passed  by  the  Deputy  Collector 
of  that  ^District,  dated  the  2'jth  Septem- 
ber 1866, 

Ramjadoo  Gangoly  (Plaintiff),  Appellant, 

versus 

Luckhee  Narain  Mundul  (Defendant), 
Respondent. 

Baboos   Onookool   Chunder  Mookerjee  and 
Anund  Chunder  Ghosal  for  Appellant. 

Baboos  Sreenath  Doss  and  Mohinee 
Mohun  Roy  for  Respondent. 

DakhiUhs  relied  upon  by  a  defendant  in  a  suit  for 
arrears  of  rent  at  enhanced  rates,  to  obtain  the  benefit 
of  the  presumption  arising  under  Section  4«  Act  X.  <if 
1S59,  must  be  proved  even  if  not  positively  denied.  If  a 
variation  in  the  dakhilahs  is  found  to  exist,  there 
must  be  a  distinct  finding-  as  to  whether  the  short  paf> 
mentsofone  year  were  made  op  the  next  year,  the 
variation  primd  facie  being  evidence  that  the  rent  was 
rwt  uniform. 


G>pies  of  pottahs  and  jumma-waasil-bakcepafMHS 
ought  not  to  be  accepted  on  the  mere  fact  of  tiietr  bear 
attested  or  authenticated  copies,  but  should  be  provM 
by  the  best  and  mobt  distinct  evideooe  available. 

Bayley,  J, — In  this  case,  plaintiff  sotd 
defendant  for  arrears  of  rent  at  enhanced 
rates  on  a  specified  area  an(^jumraa. 
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Defendant  denied  his  liability  for  enhanc- 
ed nUes  or  for  the  tennre  specified  by 
plaintiff.  Defendant  averred  that  he  held 
one  jumma  of  Rupees  27-7,  another  of  Rupees 
13-12-17-2,  or  a  total  of  Rupees  41-3-17-2, 
and  had  uniformly  paid  at  those  rates. 

The  first  Court  held  that  plaintiff  had 
not  proved  his  case  by  his  jumma-wassil- 
bakee  papers;  that  defendant  had  filed 
dakhilahs  for  twenty  years,  to  which  no  spe- 
cial objection  was  taken ;  and  that,  from  these 
and  the  defeifdant's  oral  evidence,  it  was 
shown  that  defendant  had  paid  at  fixed  rates, 
so  as  to  exempt  him  from  liability  to  en- 
hancement. The  first  Court  accordingly 
dismissed  plaintiff's  suit. 

On  appeal,  the  Lower  Appellate  Court 
also  decided  in  favor  of  defendant.  The 
Lower  Appellate  Court  remarked  on  the 
dakhilahs  thai  it  ''did  not  find  that  they 
"by  themselves  absolutely  proved  that  the 
"rent  has  not  varied  during  the  last  20 
"years,"  still  the  aggregaU  amo«nt  ap- 
proached to  nearly  the  sum  staled  by  the 
defendant,  and  "it  would  seem  likely  that 
"the difference  may  arise  from  short  payment, 
"one  year  being  made  up  the  next,  and  so 


uniform  which  is  required  by  law  to  give 
defendant  the  benefit  of  the  presumption  re- 
ferred  to  In  Section  4,  Aft  X.  of  1859,  and  that 
they  are  not  proved  by  any  legal  evidence  at 
all ;  that  the  copy  of  the  pottah  of  11 66  and 
of  the  jumma-wassil-bakee  of  1266,  without 
further  proof,  should  not  have  been  relied 
on  by  the  Lower  Appellate  Court ;  and  that 
the  Lower  Appellate  Court  was  further  in 
error  in  law  in  statipg  that  plaintiff  had 
failed  to  prove  defendant's  tenures  undqr 
plaintiff  when  defendant  himself  admitted 
two  jummas  to  be  so  held. 


on. 


The  Lower  Appellate  Court  held,  too,  that 
inability  by  a  defendant  to  prove  the  precise 
amount  of  rent  did  not  vitiate  the  presump- 
tion that  the  rent  had  not  changed;  and 
that  evidence,  direct  or  indirect,  would  suffice 
to  prove  that  the  rent  had  been  uniform. 
Kattyani  Debea's  case,*  February  nth, 
1865,  was  cited  by  the  Lower  Appellate 
Court  to  support  the  former  proposition,  and 
Radhanath  Sircar's  case,t  2nd  August 
1865,  to  support  the  latter. 

The  Lower  Appelate  Court  also  relied  on 
an  attested  copy  of  a  pottah  of  ii66»  and 
An  attested  copy  of  a  jumma-wassil-bakee 
of  plaintiff's  of  1266,  and  added  ''the 
defendants  have  also  witnesses." 

On  the  whole,  the  Lower  Appellate  Court 
considered  that  defendants  had  proved  uni- 
form payments,  and  that  plaintiff  had  not 
proved  a  variation  or  even  defendants' 
tenure  to  be  as  stated  by  plaintiff,  and  that, 
therefore,  defendants  were  exempt  from  liabi- 
%  to  plaintiff's  claim  to  enhance. 

On  this,  plaintiff  appeals  specially,  urging 
ibat  the  dakhilahs  relied  on  are  not  shown 
to  contain  that  evidence  of  the  rent  being 

•Sa?  2  Weekly  Reporter,  Act  X.  Rulings,  p.  60. 
t  Sfe  3  Weekly  Reporter,  Act  X.  Rulings,  p.  151, 


After  hearing  Counsel  on  both  sides  and 
a  reference  to  the  record,  we  think  that  the 
case  must  be  remanded  to  the  Judge  to  find 
clearly  whether  the  dakhilahs  are  proved  to 
have  been  given  to  defendants  by  plaintiffs, 
and,  if  so,  whether  they  show  by  themselves 
any  legal  evidence  in  support  of  them  that 
the  rent  has  been  uniform.     It  is  quite  in- 
sufficient for  the  Judge,  while  admitting  a 
variation  in  these  dakhilahs,  to  state  that  it 
may  arise  from  short  payments  in  one  year 
being  made  up  by  full  payments  in  another, 
without  that  specific  fact  being  fully  proved. 
The  variation  primd  facie  is  evidence  of  the 
rent  not  being  uniform.     But  it  may   be 
shown  by  defendants  that  this   is  not  so. 
Further,  the  Lower  Appellate  Court  seems 
to  have  adopted  the  erroneous  view  of  the 
first  Court,  that  dakhilahs,  if  not  positively 
denied,  need  not  be  proved.    They,  like  other 
documents  propounded  by  parties,  must  be 
shown  to  be  what  they  purport  to  be.     The 
most  recent  decision  of  a  Full  Bench,  2nd 
August    1867   (subsequent  to    the  Judge's 
decision  of  21st  February  1867),  clearly  lays* 
this  down.    Nor  do  we  think  that  the  copies 
of  a  pottah  of  11 66  and  of  a  jumma-wassil- 
bakee  of    1266  can  be    accepted  on    the 
mere  fact  of  their  being  attested  (or  rather 
authenticated)  copies.     They  mnst  be  prov- 
ed by  the  best  and  most  distinct  evidence 
available.     ' 


In  this  view,  we  remand  this  case  for 
re-trial,  with  reference  to  the  above  remarks. 


Order, — Remand  accordingly. 
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The  2nd  December  1867. 


Present: 


The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Limitation— Possessory  suit — Clause  7,  Section 
z.  Act  XIV.,  1859— Clause  3,  Section  x,  Act 
XlV.f  z83a— Act  IV^  Z840— Section  3x8,  Code 
of  Cnminial  Procedure. 

Special  Appeals  from  a  decision  passed  by 
the  Judge  of  Dacca,  dated  the  23rd 
February  186'^,  affirming  a  decision 
passed  by  the  Principal  Sudder  Ameen 
of  that  District,  dated  the  ph  July  1866. 

Case  No.  914  of  1867. 

Gobind  Chunder  Shaha  (Defendant), 
Appellant, 

versus 

m 

Ashruf  All  Meah  and  others  (Plaintiffs), 

Respondents, 

Mr*  J?*  T.  Allan  and  Kalee  Mohun  Doss  for 

Appellant. 

JBaboos  JRomesh  Chunder  Mitter  and  Otool 
Chunder  Mookeifee  for  Respondents. 

Case  No.  922  of  1867. 

Haree  Kishore  Roy  and  others  (Defendants), 

Appellants, 

versus 

Ashruf  All  Meah  and  others  (Plaintiffs), 

Respondents. 

Baboo  Anund  Chunder  Ghosal  for 
Appellants. 

Baboo  Otool  Chunder  Mookerjee  for 
Respondents. 

Case  No.  923  of  1867. 

Haree  Kishore  R07  and  other?  (Plaintiffs), 

Appellants, 

versus 

Gout  Doss  Shaha  and  others  (Defendants), 

Respondents, 


Baboos  Anund  Chunder  Ghosal  and 
Romesh  Chunder  Mitter  for  Appellai 

Baboo  Kalee  Mohun  Djss 
for  Respondents. 

Case  No.  931  of  1867. 


Mr.  Gasper  Gregory  (Plaintiff), 
Appellant, 

versus 

Gour  Doss  Shaha  and  others  (Defendants! 

Respondefits, 

Mr.  C.  Gregory  for  Appellant. 

Baboo  Kalee  Mohun  Doss  for  Respondent 

The  limitation  prescribed  by  Qause  j,  Sectioo  t. 
XIV.  of  1859,  applies  to  orders  respectmc^  possesskmj 
property  made  under  Clause  2,  Section  i.  Act  XTV. 
1838,  or  A(fl  IV.  of  1*^40  (now.  repealed),  and  not 
those^   made   under    Section    ^18    of    the    Code 
Criminal    Procedure^  the  provisions  of  the  last-» 
tioned  Section  diffenn^  from  those  of  Act  IV.  of  r^J 
in  many  important  respects.     No  period  of  limiblif 
is  prescibed  in  Section  318,  C.  C.  P.,  within  which  I 
suit  must  be  brought  to  set^  aside  the  Magistrate 
award  made   under  that  Section,  and  a  suit  for  til 
purpose  may  be  brought  within  12  years  from  the  tin 
the  cause  of  action  arose. 

Kemp,   J. — These    four    appeals    wc 
heard    together,    and     one    decision    mi 
govern  the  four  appeals. 

The  subject  of  contention  between 
parties  is  a  chur  which,  on   inspection 
the  map,  appears  to  be  surrounded  on 
sides  by  rivers  and  doons,  none  of  whi( 
are  fordable  at  any  season  of  the  year. 

The  party  in  possession,  when  the 
connected  with  these  appeals  commeD( 
was  the  Shaha  party,  who  are  the  appeilvit 
in     No.    914,     and    the    respondents  ii 
Nos.  923  and  931.    The  possession  of  tbi 
Shahas  was  apparently  obtained  under 
award  according  to  the  provisions  of  Secti 
3 1 8  of  the  Code  of  Criminal  Procedure. 

The  land  in  dispute  was  claimed  by 
Meah  party,  respondents  in  appeals  Nos.  91 
and  923,  as  forming  an  accretion  to  (Jioi 
Chanda,  a  khas  mehal  in    Zillah   Dim 
a  settlement  of  which  has  been  made  with 
them. 

The  Roy  party  claimed  it  as  appertaisiBf 
to  Chur  Komoria. 

The    appellants  in  No.  931    base  M 
claim  on  the  same  footing  as  the  Roy  ]N# 

The  result  of  the  litigation    below  irt* 
that  a  decree  was  passed   in  favor  o( 
Meah  party,  the  land  in  iJispute  bditf 
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dared  to  appertain  to  Chur  Chanda,  Zlllah 
Dacca. 

The  points  taken  by  theShaha  appellants 
in  special  appeal  No.  914  are — 

isi. — That  the  plea  of  limitation  taken 
by  them  has  been  improperly  decided  by  the 
Lower  Appellate  Court. 

2nd. — That  the  Lower  Appellate  Court 
has  wholly  misunderstood  the  maps  filed 
in  the  case,  inasmuch  as  those  maps  do 
not  show  that  the  lands  in  dispute  are  in 
any  way  an  accretion  to  Chur  Chanda. 

On  the  limitation-plea,  the  Judge  ob- 
serves  that  it  is  a  '^  technical  plea  which 

can  only  hold  good  if  it  were  found  that 
*'the  lands  in  dispute  lie  within  the  juris- 
"  diction  of  the  Magistrate  of  Zillah  Tip- 
"perah,  but  that  this  was  clearly  not  the 
"case."  The  Judge  held  that,  as  the  suit  of 
the  Meahs  was  brought  within  three  years 
from  the  date  of  the  order  of  the  Assistant 
Magistrate  at  Moonsheegunge  under  Section 
318  of  Act  XXV.,  it  was  in  time. 

The  Shaha  appellants  in  appeal  No.  914 
contend  that  they  were  put  into  possession 
of  the  disputed  lands  by  the  order  of  the 
Magistrate  of  Tipperah  under  Section  318, 
on  the  6th  September  1862,  and  that,  the 
suit  not  having  been  brought  within  three 
years  from  the  above  date,  it  is  beyond 
time.  Clause  7,  Section  i,  Act  XIV.  of 
1859,  is  quoted  in  support  of  this  argu- 
ment. 

The  Clause  quoted  refers  to  orders  re- 
specting the  possession  of  property  made 
under  Clause  2,  Section  i,  Act  XIV.  of 
1838,  or  Act  IV.  of  1840.  The  posses- 
sory award  in  this  case,  whether  we  take 
the  order  of  the  Magistrate  of  Tipperah 
or  that  of  the  Assistant  Magistrate  at 
Moonsheeguiige  as  the  starting  point,  was 
not  made  under  Clause  2,  Section  i,  Act 
XIV.  of  1838,  or  Act  IV.  of  1840,  but, 
under  the  provisions  of  Section  318  of 
the  Code  of  Criminal  Procedure.  Clause 
7»  Section  i  of  Act  XIV.  of  1859,  is  therefore 
wholly  inapplicable. 

The  provisions  of  Section  31S  of  the 
Code  referred  to  differ  from  those  of  Act 
IV.  of  1840  in  many  important  respects. 
Under  Section  318,  the  Majg;istrate  must  be 
jatisfied  that  a  dispute  likely  to  induce  a 
nreach  of  the  peace  exists,  and  he  must 
record  a  proceeding,  stating  the  grounds  of 
bis  being  so  satisfied.  The  Magistrate  ini- 
tiates the  case  by  proceeding  under  the 
tbove  Section^  Under   Act    IV.  of  1840, 


which  has  been  repealed  by  Act  XYJL  of 
1862,  a  parly  who  has  been  forcibly  dis- 
possessed of  any  land  could  complain  to  a 
Magistrate  under  Section  4  of  that  Act,  and 
obtain  summary  redress.  This  remedy  is 
re-enacted  in  a  somewhat  different  form  in 
Section  15,  Act  XIV.  of  1859.  In  Section 
318  of  the  Code  of  Criminal  Procedure,  no 
period  of  limitation  is  prescribed  within 
which  a  suit  must  be  brought  to  set  aside 
the  award  made  under  that  Section.  The 
limited  period  of  three  years  prescribed  by 
Clause  7,  Section  i  of  Act  XIV.  of  1859,  ^' 
therefore  inapplicable,  and  the  suit  may  be 
brought  within  the  period  of  twelve  years 
from  the  time  the  cause  of  action  arose. 

On  the  second  ground,  we  observe  that 
the  map  of  the  Ameen  shows  that  the  dis- 
puted lands  are  surrounded,  on  all  sides,  by 
rivers,  and  are  not  accretions,  but  form  an 
island.  But  the  Judge  in  his  decision  states 
that  the  disputed  lands  are  attached  to  the 
older  lands  of  Chur  Chanda  on  the  west 
side  of  the  river  Megna,  which  river  is  the 
boundary  between  the  two  Zillahs  of  Dacca 
and  Tipperah,  and  that,  consequently,  the 
claim  of  the  Shaha  appellants  cannot  be 
held  to  be  good.  The  Judge  has  clearly 
misunderstood  the  map.  Further,  the 
boundaries  as  per  survey-map  do  not  corre- 
spond in  every  respect  with  the  boundaries 
as  laid  down  in  the  Ameen's  map,  and,  to 
add  to  the  difficulties  of  coming  to  a  proper 
decision  on  the  materials  before  us,  the 
boundaries,  as  stated  in  the  plaint  of  the 
Meahs,  do  not  correspond  with  either  the 
survey-map  or  the  Ameen's  sketch. 

The  decision  of  the  Judge  is  so  very  un- 
satisfactory, and  he  has  so  evidently  proceed- 
ed on  a  misconception  of  the  maps,  that  we 
have  no  hesitation  in  remanding  the  case 
to  which  appeal  No.  914  refers  for  a 
clearer  decision  of  the  rights  of  the  respect- 
ive parties  under  the  Law  of  Alluvion.  Th« 
Judge  will  do  well  to  remember  that  the 
Shaha  defendants,  appellants  before  us,  are 
in  admitted  possession  of  the  disputed  lands, 
and  that  they  are  entitled  to  retain  that 
possession  until  another  party  can  prove  a 
better  title. 

With  reference  to  appeal  No.  923,  in 
which  the  Roy  defendants  are  appellants, 
we  observe  that  the  points  taken  are,  that 
the  Judge  has  entirely  pverlooked  the 
decree  dated  the  28th  June  1861,  obtained 
by 'the  Roy  party,  and  that  the  Judge  is 
under  ei'ror  in  supposing  that  the.  land 
claimed  by    the    Meab  party  is  identical 
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with  the  land  claimed  by  the  Roy  parly  as 
forming  a  portion  of  Chur  Komorea  decreed 
to  them  in  the  presence  of  Government  in 
1861. 

This  contention  is  good*  The  boundaries 
ti  the  disputed  land,  as  laid  down  in  the 
Ameen's  map  with  reference  to  certain  im- 
portant landmarks,  do  not  differ  materially 
from  the  boundaries  laid  down  in  the  map 
according  to  which  the  Roy  party  obtained 
their  decree ;  and,  without  going  to  the  length 
Of  saying  that  the  lands  are  identical,  the 
decree  is  clearly  an  important  piece  of  evi- 
dence. It  may  not  be  binding  upon  any 
but  (he  parties  to  it,  but  it  is  unquestion- 
ably a  piece  of  evidence  which  ought  to 
have  been  fully  considered,  and  not  passed 
over  altogether  without  comment. 

The  decision  of  the  Court  below  is  so 
vague  and  unsatisfactory  that  we  remand 
the  whole  of  these  cases  for  a  clear  and 
full  decision,  again  remarking  ^hat,  as  the 
Shaha  party  are  in  possession,  the  onus  of 
displacing  that  possession  by  proving  a 
better  title  is  upon  the  Meah  and  the  K6y 
party  who  were  plaintiffs  below. 

The  appeal  No.  931  is  also  remanded,  as 
it  is  admitted  that  the  appellants  in  that  case 
will  stand  or  fall  with  the  Roy  party. 

Costs  to  follow  the  result. 


The  4th  December  1867. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Judges. 

EYidence— Reliance  by  plaintiff  on  judgment 
subsequently  reversed. 

Cases  Nos.  693  to  696  of  1867  under  Act 

X.  of  1859. 

Special  Appeals  from  a  decision  passed  by 
ihe  Judge  of  BackergungCy  dated  the  8th 
January  i86j^  affirming  a  decision  pass- 
ed by  the  Deputy  Collector  of  that  Dis- 
trict ^  dated  the  2jrd  November  i86j, 

Mr.  D.  Panioty  and  others  (Plaintiffs), 

Appellants, 

versus 

Pacbutty  Chowdhrain  (Defendant)) 
Xisppmlint. 


Baboos  Kishen  Succa  Mookerjee  and    G 
Lall  Mitter  for  Appellants. 

Baboo  Romesh  Chunder  Mitter  lot 
Respondent. 


Where  the  plaintiffs  tn  these  suits  appealed  io  bed 
the  Lower  Courts  to  the  judicial  determmatioo  of  a  pre- 
vious suit  as  evidence  in  their  favor,  and  embodied  it 
in  their  plaints  as  beings  a  material  particular  <A  ^ 
cause  of  action  which  they  proposed  to  establish,  they 
were  not  allowed  in  appeal  to  the  Hieh  Couit  to  object 
to  the  reception  by  tne  Lower  Appellate  Court  of  the 
judgment  in  question  as  evidence  in  the  present  cause, 
on  the  ground  that  they  were  not  parties  to  that  case, 
although  the  Judge,  on  review,  reversed  the  iudgvaent 
he  had  already  passed  in  favor  of  these  plaintiffs,  on  tibe 
strength  of  the  decision  of  the  High  Court  whadi  le- 
versed  the  judgment  in  the  previous  suit  on  which  the 
plaintiffs  had  relied. 

Phear,  J, — The  material  facts  surround- 
ing these  tour  cases  are  as  follows  :— 

A  three-anna  sharer  in  certain  property 
brought  a  suit  for  enhancement,  and  succeed* 
ed  in  the  Lower  Court.  This  suit  may  be 
conveniently  termed  suit  No.  i. 

After  the  termination  of  this  suit  in  the 
Lower  Court,  the  other  co-sharers  in  the 
same  property  brought  two  like  suits  for 
enhancement,  four  of  them  joining  as  plaint- 
iffs in  one  suit,  and  one  suing  alone,  all  basing 
their  rights  on  the  judicial  determination  in 
their  co-sharer's  suit  No.  i,  namel)',  that  the 
tenure  was  liable  to  enhancement.  In  these 
suits,  calling  them  Nos.  2  and  3  respec- 
tively, the  plaintiffs  were  successful. 

Suit  No.  I  was  carried  by  appeal  to  the 
High  Court,  and,  while  it  was  pending,  the 
plaintiff  in  No.  3,  in  three  successive  years, 
brought  as  many  suits  each  for  a  year's 
arrears  of  rent  on  the  footing  of  the  enhance* 
ment  for  which  she  had  obtained  a  decree. 
These  are  suits  Nos.  4,  5,  and  6.  The  plaint- 
iff was  successful  in  all  three. 

After  this,  the  decision  of  the  High  Conitwas 
given  in  suit  No.  i,  declaring  that  the 
tenure  was  not  liable  to  enhancement,  and 
then  the  defendants  in  suits  Nos.  2,  3,  4t 
5,  and  6  asked  for  and  obtained  reviews 
in  their  several  suits.  These  reviews  con- 
stitute the  four  cases  now  brought  before  ui 
At  the  hearing  of  the  reviews,  the  Lower 
Appellate  Court  received  the  judgment  of 
the  High  Court  in  suit  No.  i  as  evidence 
against  the  plaintiffs,  and  upon  the  strengtV 
of  it,  together  with  the  other  evidence  al- 
ready given,  reversed  his  former  dedsiaMi 
and  dismissed  the  4  suits  under  conaido- 
ation.  • 
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The  plaintiffs  now  appeal  specially,  each 
urginjg[  that  the  judgment  of  the  High 
Court,  given  as  it  was  in  a  suit  to  which 
they  were  not  parties,  was  not  admissible  as 
evidence  against  ihem,  and  that  the  Lower 
Appellate  Court  was,  therefore,  wrong  in 
attributing  any  weight  to  it. 

We  think  that  it  is  not  now  open  to  these 
parties  to  make  this  objection.  In  the  Court 
of  firsL  instance,  and  in  the  Lower  Appellate 
Court  before  review,  they  not  only  appealed 
to  the  judicial  determination  of  the  suit  No.  i 
as  evidence  in  their  favor,  but  even  em- 
bodied  it  in  their  respective  plaints,  as  being 
a  material  particular  of  the  cause  of  action 
which  they  proposed  to  establish.  They 
expressly  invited  the  Court  to  consider  that 
determination,  and  desired  it  to  be  influenced 
thereby.  We  are  of  opinion  that  the  Lower 
Ai^llate  Court  committed  no  error  of  which 
the  special  appellants  can  justly  complain, 
when  It  complied  with  their  request,  and 
allowed  itself  to  be  guided  by  the  determina- 
tion to  which  its  attention  had  been  thus 
invoked.  It  makes  no  difference  that  the 
final  decision  of  the  Lower  Appellate  Court 
was  come  to  on  review,  because  the  proceed- 
ing in  review,  when  once  allowed,  is  but  a 
re-opening  of  the  first  hearing.  And,  clearly, 
the  circumstance  that  the  judicial  determina- 
tion of  suit  No.  I  had  been  corrected  by* the 
decision  of  a  higher  Court,  during  the  inter- 
val between  the  first  hearing  and  the  review, 
could  not  have  the  effect  of  withdrawing 
from  the  record  those  words  of  the  plaintiffs 
which  had,  in  effect,  asked  that  that  decision 
should  be  treated  as  an  authority  in  regard 
to  their  claim  against  the  defendants. 

The  special  appellants  in  Nos.  693  and  695 
further  objected  before  us  that,  inasmuch  as 
the  suits  in  these  cases  were,  as  they  alleged, 
decided  ex  parte  in  the  Court  of  first  instance, 
because  the  defendants  did  not  appear,  there- 
fore no  appeal  lay  from  these  decisions, 
and  consequently  the  hearing  of  the  cases  by 
the  Lower  Appellate  Court  was  held  without 
jurisdiction.  On  reference  to  the  record,  we 
find  that  this  objection  is  made  upon  a  mis- 
impression  of  facts ;  for  we  find  that,  in  each 
of  these  cases,  the  defendants  filed  written 
statements,  and  their  pleaders  were  examined 
by  the  Court. 

Neither  ground  of  the  special  appellant's 
objections  is,  therefore,  made  out,  and  we, 
aecordingly,  dismiss  the  four  special  appeals 
with  costs.  » 

Vol.  VIII. 


The  4th  December  1867.    ^ 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Judges, 

Intervention  under  Section  77,  Act  X. ,  1859— Bona 
fides— Admission  of  signature — Plea  of  fraud 
— Onus  proband! — Appeal 

Case  No.  358  of  1867  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
Mr,  H,  C,  Richardson  y  Judge  of  Tip  per  ah, 
dated  the  iith  December  /866,  reversing 
a  decision  passed  by  the  Deputy  Collector 
of  that  District^  dated  the  igth  March 
1866, 

Bhyrub  Chunder  Chund  (Plaintiff), 
Appellanty 

versus 

Shaikh  Khuleel  and  others  (Defendants), 
•       Respondents, 

Baboos  Kalee  Mohun  Dass  and  Otool  Chunder 
*  Mookerjee  for  Appellant. 

Baboos  Onookool  Chunder  Mookerjee  and 
Romesh  Chunder  Mi  tier  for  Respondents. 

An  intervenor  under  Section  77,  Act  X.,  1859,  is  bound 
to  prove,  not  only  actual  receipt  of  rent,  but  receipt  in 
^ood  faith  :  where  he  admits  his  signature  to  a  farming 
Tease  purporting  to  have  been  granted  by  him,  but 
pleads  that,  in  grantiilg  it,  he  was  deceived,  he  is  bound 
to  prove  this  special  plea  of  fraud. 

Held  by  Phear,  y. — Whether  the  appeal  from  a  De- 
puty Collector's  decision  should  lie  to  the  Collector  or 
to  the  Judge  depends  on  the  decision  determining  a  ques- 
tion of  law  or  a  question  of  fact;  but,  if  the  former, 
it  must  be  such  a  question  as  is  properly  incidental  to 
the  suit,  and  not  any  which  the  Deputy  Collector  may 
by  caprice  or  error  introduce  into  his  judgment. 

Bayley,  J. — Plaintiff  in  this  case,  as 
farmer  on  the  part  of  one  Doya  Moyee,  sues 
defendant,  a  ryot,  for  arrears  of  rent. 

Defendant  pleads  that   he  does  not  pay 
rent   to   plaintiff,    but    half   to    one    Shama 
Soonduree,   and   the    other   half   to    FazzuL 
Kureem. 

Shama  Soonduree  intervenes  and  supports 
this  statement,  and  pleads  that  Doya  Moyee 
is  not  a  real  but  a  nominal  proprietor  only, 
her  interests  having  gone  half  to  Shama 
Soonduree,  the  widow  of  Ram  Kishore,  son 
of  Doya  Moyee,  and  half  to  Joogul  Kurnee, 
another  son  of  Doya  Moyee. 

The  first  Court  (the  Deputy  Collector) 
held  that  it  was  established  that  there  was 
no  title  in  Shama  Soonduree,  as  she  and 
Joogpl  Kurnee  '*  duly  recorded  their  consent 
to  the  arrangement  made  under  the  deed 
of  lease,  and  as  this  fact  was  also  otherwise 
proved." 
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TH«  Deputy  Collector  further  held  that, 
under  the  peculiar  circumstances  of  this 
case,  no  special  enquiry  was  necessary  as 
to  actual  receipt  of  rent,  as  Doya  Moyee  § 
receipt  of  rent  was  tantamount  to  the  same 
by  plaintiff,  the  farmer. 

The  Deputy  Collector  gave  plaintiff  a 
decree,  but  not  for  the  total  amount  he  claim- 
ed, because  plaintiff  was  not  able  to  prove 
that  sum,  but  for  the  amount  admitted  by 
defendant. 

An  appeal  was  laid  before  the  Collector, 
but  it  was  held,  on  special  appeal  to  the 
High  Court,  that  the  decree  of  the  Deputy 
Collector  being  on  title,  and  noi  on  actual 
receipt  of  rent,  the  appeal  could  lie  only  to 
the  Judge. 

The  Judge  has  now  tried  the  appeal.  He 
held  that,  under  the  circumstances  of  this 
case,  the  questions  of  title  as  well  as  of 
actual  receipt  of  rent  were  ^o  be  tried; 
and,  to  use  the  Judge's  own  words,  he  was 
"  of  opinion  that  on  both  questions  the  deci- 
sion must  be  against  plaintiff,  respondent.*' 

The  Judge  held,  firsts  as  to  right,  that 
certain  Civil  Court  decrees  and  other  evi- 
dence clearly  showed  that,  although  Doya 
Moyee's  name  still  was  used  in  connection 
with  the  estate  left  by  her  husband,  still  she, 
in  fact,  was  proved  to  have  parted  with  her 
interest  in  it  to  the  husband  of  Shama  Soon- 
duree  and  to  Joogul  Kurnee,  and  to  have  no 
interest  left. 

The  Judge  further  found  on  the  evidence 
that  Shama  Soonduree  was  not  proved  to  be 
really  a  consenting  party  to  plaintiff's  pottah 
as  alleged  by  plaintiff.  As  to  the  receipt  of 
rent,  the  Judge  held  it  to  be  proved  as  a  fact 
by  the  evidence  that  Shama  Soonduree's 
husband,  ?ind  his  brother  Joogul  Kishore,  col- 
lected the  rents  together  during  the  hus- 
band's life,  and  that  Shama  Soonduree  col- 
-lected  her  share  ^er  his  death. 

Plaintiff  appeals  specially,  urging : — 

That  the  question  of  actual  receipt  of 
rent  does  not  so  ipuch  arise  as  the  point 
whether  Shama  Soonduree,  having  admitted 
her  signature  to  the  pottah,  has  proved  (as 
it  was  in  such  a  case  upon  her  to  prove) 
that  she  received  rents  in  good  faith  as  laid 
down  in  Section  77,  the  only  Section  which 
could  apply. 

It  is  clear  from  its  terms  that  Section  jj 
does  require  proof,  not  only  of  actual  receipt 
of  rent,  but  of  the  same  in  good  faith. 
Here  is  a  pottah  purporting  to  be  genuine. 


authentic,  and  in  good  faith,  and  so  primA 
facie  good  evidence.  But  Shama  Soon- 
duree's statement  is  "  the  amlah,  with 
deceptive  concealment  of  the  real  state  ot 
facts,  caused  my  signature  to  be  aflSxed" 
(to  the  pottah).  That  statement  is,  in 
fact,  that  Shama  Soonduree  gave  the  pottah, 
but,  in  giving  it,  was  deceived.  She  has, 
therefore,  by  the  rules  of  evidence,  to  prove 
this  special  plea  of  fraud.  But  no  such 
evidence  is  given  by  her,  so  she  can  have 
no  decree.  The  case  must,  however,  go 
back  to  be  tried  between  the  plaintiff  and 
defendant-ryots. 

Remand  accordingly. 

Pheafy  J. — I  consider  with  Mr.  Justice 
Bay  ley  that  the  judgment  of  the  Lower  Ap- 
pellate Court  is  obnoxious  to  the  objection 
made  to  it  on  special  appeal.  As  the  case 
is  attended  by  somewhat  special  circum- 
stances, I  desire  to  give  the  grounds  on 
which  my  opinion  rests. 

It  seems  to  me  that  the  questions  which 
it  was  incumbent  upon  the  Judge  below  10 
decide  we.re  none  other  than  those  relevant 
to  the  matter  in  dispute  between  the  parties 
as  they  stood  in  the  Court  of  first  ittstam<  : 
and  there,  undoubtedly,  the  only  issue  be* 
tween  the  plaintiff  and  the  iniervenor  was 
one  of  fact,  namely,  whether  the  latter  had 
actually  and  in  good  faith  received  the  rents 
before  and  up  to  the  commencement  of  the 
suit.  No  other  issue  than  this  could  arise 
between  these  two  parties,  and  by  the  naiure 
of  the  case  the  determination  of  ihe  inter- 
vener's claim  hanging  on  this  issue  was 
preliminary  to  any  consideration  of  the  suit 
between  the  original  parties.  It  is  true  that 
the  statute,  under  the  interpretation  which 
it  has  received,  makes  the  Court  of  Appeal 
to  which  resort  must  be  had  from  the  deci- 
sion of  the  Deputy  Collector,  vary  according 
as  that  decision  determines  a  question  of  law 
between  the  parties,  or  not.  Were  the 
matter  res  integra,  it  might.  I  think,  be 
reasonably  argued  that  the  questions  of  law 
contemplated  by  the  Legislature  in  this 
enactment  were  only  such  as  are  properly  inci- 
dental to  the  suit,  and  did  not  extend  to  any 
which  the  Deputy  Collector  might  by  caprice 
or  error  introduce  into  his  judgment. 
This  would  seem  to  be  the  force  of  ihe 
word  determine,  and  indeed  one  would 
be  prepared  d  priori  to  find  that  the  Legis- 
lature had  made  the  jurisdiction  of  the 
Appeal  Court  depend  rather  upon  the  maucrs 
properly  put  in  issue  by  the  written  plead- 
ings of  the  parties  than  upojj  other  elemeoU 
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to   be   furnished  by  the  judgment    of  the 
Court   of  first  instance  ;   and,  if  this   view 
were    correct,    it    would    follow   that,  inas- 
much as  nothing  but  a  question  of  fact  can 
arise   between   the   plaintiff   and   the   inter- 
venor,  therefore,  no  view  which  the  Deputy 
Collector  should  form,   and  express  as  to 
the  rights  of  these  parties  relative  to  each 
other,  would  effect  a  shifting  of  the  Court  of 
Appeal.     However,  I  believe,  that  this  Court 
has  ruled  otherwise,  and  accordingly  in  this 
case,  a  Division  Bench,  having  come  to  the 
conclusion  that  the  Deputy  Collector  deter- 
mined a  matter  of  title  (which,  of  course, 
was  not  properly  in  issue  before  him)  be- 
tween  the   farmer   and   Shama   Soonduree, 
declared,    on    an  interlocutory   application, 
that  the  Judge's  Court,  and  not  the  Collect- 
or's, was  the  proper  Court  to  which  the  plaint- 
iff should  carry  his  appeal.      To  the  Judge^s 
Court,  therefore,  the  appellant  went.     The 
Judge,  on  the  case  coming  before  him  in  this 
manner,   seems   to   have   thought    that   the 
wrongful  assumption  by  the  Deputy  Collect- 
or of  jurisdiction  to  try  a  matter  of  title  be- 
tween the  plaintiff  and  intervenor  had  the  ef- 
fect, under  the  statute,  of  giving  him  (the 
Judge)  on  appeal  a  real  jurisdiction  to  try  and 
determine  the  same.   In  my  opinion,  this  is  an 
error  ;  as  I  have  already  said,  the  occurrence 
of  the  matter  of  title  only  shifted^  the  Court 
of  appeal ;  it  did  not  change  the  charac- 
ter   of    the    subject   litigated    between   the 
several  parties.     Therefore,  the  Judge  ought 
to  have  set  hiipself  in  the  first  place  to  con- 
sider and  determine  the  issue  of  fact  between 
the  plaintiff  and  the  intervenor  without  allow- 
ing himself  to  be  influenced  by  any  reference 
to  the  title  of  plaintiff  even  as  against  the 
intervenor.    This  issue  involved  the  inquiry, 
not  only  as  to  whether  Shama  Soonduree  had 
actually  received  rent,  but  also  whether  she 
had  received  it  in  good  faith.      The  Judge 
appears  to  have  contented  himself  with  pur- 
suing   the    first    branch    to   an   affirmative 
finding.     He  did  not  enter  upon  the  other. 
Now,  it  is  admitted  by  Shama  Soonduree  her- 
self, in  her  written  statement,  that  her  name 
was  put  to  the  plaintiff's  farming  lease  by  an 
agent  possessing  authority  from  her,  although 
at  the  same  lime,  in  order  to  do  away  with 
the  effect  of  the  signature  as  against  herself, 
she  asserted  that  the  authority  had  been  ob- 
tained from  her  by  the  fraud  of  some  one, 
whom  she  did  not  name.     Her  admission  of 
the  signature,  notwithstanding  the   qualifi- 
cation with  which  it  is  accompanied,  furnishes 
primd-facie  evidence  in  favor  of  the  plaint- 
iff.   Assuming,  fhen,   that  she  has,  in  fact, 


collected  the  rent,  it  is  incumbent  updR  her 
to  show  by  evidence  how  she  could  have 
done  so  in  godd/atth,  after  she  had  signed 
a  lease  granting  to  the  plaintiff  the  right  to 
the  same  rent.  This  burden  she  might  dis- 
charge by  making  out  fraud  on  the  part  of  the 
plaintiff  in  regard  -to  the  lease,  or  ignorance 
on  her  side  of  the  true  character  of  the  docu- 
ment of  which  she  had  authorized  the  signa- 
ture. It  appears  from  an  examination  of  the 
record  that  no  evidence  tending  in  either  of 
these  directions  was  ever  adduced  by  the  in- 
tervenor, and,  in  the  absence  thereof,  I  think 
the  Lower  Appellate  Court  was  bound  to  give 
effect  to  the  primd-facie  case  of  the  plaintiff, 
viz,,  to  find  the  issue  as  to  the  good  faith 
against  Shama  Soonduree.  I  would,  therefore , 
reverse  the  decision  df  the  Lower  Appellate 
Court,  and  affirm  that  of  the  first  Court  so  far 
as  concerns  the  issue  between  the  plaintiff 
and  the  intervenor.  In  this  view,  inasmuch 
as  the  Lower  Appellate  Court  has  not  given  a 
decision  upon  the  merits  of  the  issue  between 
the  plaintiff  and  the  ryot-defendants,  it 
becomes  necessary  to  remand  the  case  for  this 
purpose,  and  I  would  remand  it  accord- 
ingly. 


The  4th  December  1867. 

Present  : 

The  Hon'ble  W.  S.  Seton-Karr  and 
A.  G.  Macpherson,  Judges. 

Plaint  (drawn  up  in  Persian). 

Case  No.  1 167  of  1867  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Patna,  dated  the  28th  of* 
February  i86y,  affirming  a  decision 
passed  by  the  Officiating  Deputy  Col- 
lector of  that  District y  dated  the  ist 
November  1866, 

Mirza  Ameer  Koolee  Khan  (Plaintiff), 

Appellant^ 

versus 

Russick  Lall  Singh  and  others  (Defendants), 
,  Respondents. 

Messrs.  R.  T.  A  llan  and  R.  E.  Twidale  and 
Moonshee  Ameer  AH  for  Appellant. 
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BahoffB^  Onookool    Chundtr    Mookerjee   and 
Chunder  Madhiih  ^^<?x^  for  Respondents. 

A  plaint  drawn  up  in  what  is,  practically,  Persian 
tnipht  not  to  be  admitted  on  the  file,  but  should  be 
rejected  or  returned  for  amendment  and  presentation  in 
Urdu,  the  ordinary  lanjifuage  of  intercourse  and  business 
in  use  in  the  district  (Patna). 

Seton-Karr,  J, — It  appears  to  me  that  on 
the  facts  found,  and  on  the  plaintiff's  own 
showing,  he  has  been  very  properly  put  out  of 
Court.  He  was  unable  to  prove  that  any 
arrears  were  due  in  1273,  and  it  is  now 
admitted  before  us  that  the  arrears  for  1272, 
for  which  the  plaintiff  obtained  a  decree,  are 
deposited  in  the  Collectorate,  and  he  has  only 
got  to  take  them  thence. 

The  cases  cited  in  support  of  the  appellant 
(Sudder  Decisions  for  i860,  page  382  ;  Hay's 
Reports  for  April  1863,  page  525  ;  and  idem 
for  December  1862,  page  573)  do  not  in  my 
opinion  apply. 

The  case  of  Baijnath  Sohay  and  another 
versus  Amroa  Singh,  special  appeal  1257  of 
1867,  decided  by  this  Bench  on  the  5ih  bf 
September  1867,  appears  to  me  to  be  on  all 
fours  with  the  present.  That  case  refers  to 
another  case,  reported  at  page  138  of  Volume 
VIII.  of  the  Weekly  Reporter. 

I  think,  therefore,  we  should  follow  the 
principles  laid  down  in  those  cases,  and 
dismiss  this  special  appeal  with  costs  and 
interest. 

Ihave.to  observe,  with  dissatisfaction,  that 
the  plaint  filed  in  this  case,  with  the  excep- 
tion of  very  few  words — such  beii^g  Urdu 
verbs — is  couched  in  pure  and  unadulterated 
Persian.  That  language  is  not  the  language 
either  of  the  Court  or  of  the  district;  and, 
if  the  official  presiding  in  the  first  Court 
had  known  his  duty,  he  would  at  once  have 
rejected  or  returned  the  plaint  for  amend- 
ment and  presentation  in  the  ordinary 
Kinguage  of  intercourse  and  business  in  use 
amongst  men  ;  and  I  notice  this  prominent- 
ly, because  of  late  there  have  been  flagrant 
instances  brought  to  our  notice  of  abuse  in 
this  respect  from  this  very  district,  and  of 
obstinate  disregard  of  the  repeated  orders 
of  this  Court  on  the  subject. 

Macphersofty  y, — I  consider  the  present 
case  is  governed  by  that  of  the  5th  of 
September  1867,  and,  therefore,  that  this 
appeal  ought  to  be  dismissed  with  costs. 

I  concur  in  the  opinion  that  the  plaint, 
on  account  of  the  language  in  which  it  is 
expressed,  ought  not  to  have  been  admitted 


on  the  file  ;  and  it  is  beyond  doubt  that  very 
many  such  papers  filed  in  the  Courts  of 
Zillah  Patna,  and  which  have  recently  come 
under  my  notice,  are  open  to  a  similar  ob- 
jection. 


The  5th  December  1867. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A. 
Glover,  Judges. 

Suit  for  enhancement — Notice  to  dependant 
talookdar— Sections  13  and  17,  Act  X.,  1859^ 
Section  51,  Regulation  VIII.,  1793. 

Case  No.  1036  of  1867  under  Ad  X.  of  * 

1859. 

Special  Appeal  from  a  decision  passed  by  ike 
Judge  of  Dacca^  dated  the  T2ih  February 
i86ji  affirming  a  decision  passed  by  ike 
Deputy  Collector  of  that  District ^  dated  the 
26th  September  jS66, 

Brojo  Soondur  Mitter  Mojoomdar  (Plaintiff), 

Appellant, 

versus 

Kalee  Kishore  Cbowdhry  and  others 
(Defendants),  Respondents, 

Baboos  Kalee  Mohun  Doss,  Kishen  Dyal 
Ray,  and  Bama  Churn  Bancrjte  for 
Appellant. 

Baboo  Greesh  Chunder  Ghose 
for  Respondents. 

In  a  suit  for  enhancement  on  one  of  the  grounds  set 
forth  in  Section  17,  Act  X.,  1S59,  the  notice,  under 
Section  13,  can  be  served  on  a  ryot  with  rit^his  of 
occupancy ;  but,  in  a  case  of  a  dependant  talookidar,  Ibe 
plaintiff  must,  proceed  under  oection  51,  ReguUtioa 
Vlll.,  1793,  and  not  on  the  j^^rounds  laid  down  in  Section 
17,  Act  X.  The  defendant's  talook  in  this  case  beiof  a 
shikmeeone.  the  suit,  under  Section  17,  was  informa],aiKl 
was  accordingly  dismissed. 

Kemp,  J, — This  was  a  suit  for  enhance- 
ment, after  service  of  notice,  on  one  of  the 
grounds  laid  down  in  Section  17,  Ad  X.  of 

1859. 

The  Court  of  first  instance  found  that  the 
suit  of  the  plaintiff  was  an  informal  one,  as 
he  ought  to  have  proceeded  under  the  pro- 
visions of  Section  51,  Regulation  VIII.  of 
1793*    '^hc  suit  was  dismissed. 
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The  Judge  finds  that  the  talook  of  the 
defendant  was  protected  from  enhancement, 
inasmuch  as  it  existed  ■  before  the  Perma- 
nent Settlement. 

The  plaintiff,  special  appellant,  appeals, 
urging  that  the  Judge  ought  to  have  found, 
not  whether  the  talook  existed  from  the 
time  of  the  Permanent  Settlement,  but  whe- 
ther the  rent  has  not  been  changed  from  the 
time  of  that  settlement. 

The  defendant  takes  a  cross-appeal,  ob- 
jecting to  the  form  of  the  plaintiff's  suit,  and 
urging  that  it  ought  to  have  been  dismissed 
altogether. 

Both  Courts  have  found  the  talook  of 
the  defendants  to  be  a  shikmee  or  a  depend- 
ant talook.  The  plaint  even  states  that 
the  defendants  claim  it  as  a  shikmee  talook. 
The  notice  was  under  Section  13,  Act  X., 
on  one  of  the  grounds  laid  down  in  Section 
17  of  the  same  Act.  Such  a  notice  could 
be  served  on  a  ryot  with  rights  of  occupan- 
cy, and  the  ground  or  grounds  of  enhance- 
ment would  be  those  laid  down  in  Section 
17.  But,  in  the  case  of  a  dependant  talook- 
dar,  the  plaintiff  must  proceed  under  Section 
51,  Regulation  Vlll.  of  1793  ;  and  upon  the 
grounds  laid  down  in  that  Section,  and  not 
on  the  grounds  laid  down  in  Section  17,  he 
would  be  entitled  to  succeed. 

As  the  grounds  upon  which  enhancement 
has  been  demanded  in  this  suit  are  not  those 
on  which  alone  enhancement  can  be  obtained, 
the  suit  is  informal,  and  ought  to  have  been 
dismissed.  See  Weekly  Reporter,  Volume 
ill.,  pages  26-27,  Act  X.  Rulings. 

The  appeal  of  the  special  appellant  is  dis- 
missed with  costs  and  interest,  and  the  cross- 
appeal  of  the  defendant  decreed,  the  result 
being  that  the  suit  of  the  plaintiff  is  dismiss- 
e(i  with  costs  of  all  the  Courts,  including  this 
Court,  with  intei^si. 


The  5th  December  1867.  -^ 
Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Intervention  under  Section  77,  Act  X. — ^Assign- 
ment of  rents— Advance  taken  by  landlord 

# 

does  not  make  a  lease  a  mortgage. 
Case  No.  161  of  1867  under  Act  X.  of  1859. 

Regular  Appeal  from  a  decision  passed  by 
Mr,  E,  Stewart,  Deputy  Collector  of 
Bhaugulporey  dated  the  22nd  March  i86*j. 

Baboo  Gridharee  Singh  (Plaintiff), 
'  Appellant y 

versus 

•  Mrs.  M.  Collis  (Defendant),  Respondent, 

Mr,  R,  T.  Allan  and  Baboos  Unnoda 
Pershad  Banerjee  and  Hem  Chunder 
Banerjee  for  Appellant. 

Baboo  Umernath  Bose  for  Respondent. 

Section  77,  Act  X.,  1859,  provides  for  iofterventton 
only  by  one  who  claims  the  right  to  receive  the  rent, 
not  by  one  who  merely  contends  that  they  had  been 
assigned  to  him  under  a  special  agreement. 

A  sum  taken  by  a  landlord  as  an  advance  to  be  cre- 
dited to  his  lessee  in  his  accounts  as  rent  may  be  con- 
sidered as  security  for  the  payment  of  the  rent,  but  does 
not  change  the  lease  into  a  mortgage. 

Glover,  J, — This  was  a  suit  under  Act  X. 
of  1859  by  the  proprietor  of  Mouzah  Ranw 
pore  Bhatkoora  to  cancel  a  theeka  pottah 
granted  to  the  defendant  Collis  on  two 
grounds,  first,  that  there  had  been  a  default" 
of  three  kists  or  instalments  of  rent;  and, 
secondly,  that  the  theekadar  had  given  a  sub- 
lease to  the  Tulsia  Factory,  both  proceedings 
being  contrary  to  stipulations  in  the  pottah, 
and  rendering  the  same  voidable. 

The  defendant  denied  that  any  rent  was 
due,  inasmuch  as  it  had  been  paid  to  the 
plaintiff  under  decrees  of  Court  obtained  by 

e      * 


498 


Civil 


THE   WXKRLY   RKPORTKR. 


Rulings.         [Vol.  Vm 


him.  She  admitted  the  sub-lease  to  Tulsia 
Factory,  but  argued  that  a  subsequent  ar- 
rangement entered  into  by  her  husband 
CoUis  and  by  her  father  Christian  with  the 
zemindar  had  altered  the  simple  lease  into  a 
zur-i-peshgee  mortgage,  and  that  the  terms 
of  the  lease  were  not,  therefore,  binding. 

Mr.  Christian  was  not  made  a  party  to 
the  suit  by  the  plaintiff;  but  the  Deputy 
Collector,  considering  that  his  interests  were 
largely  involved,  inasmuch  as  he  had  lent 
Rupees  45,000  to  the  plaintiff  on  the  securi- 
ty of  the  rents  of  the  mduzah  leased  to  Collis, 
allowed  him  to  be  made  a  defendant. 

On  the  whole  case,  he  found  that  the  lease 
to  Collis  as  well  as  the  agreement  with 
Christian  were  both  of  the  nature  of  mort- 
gages, and  the  suit  was  not,  therefore,  triable 
under  Act  X.  of  1859.  He  referred  the 
zemindar  to  a  regular  suit. 

After  hearing  the  pleaders  on  both  sides, 
we  are  clearly  of  opinion  that  the  Deputy 
Collector  was  wrong. 

And,  first,  as  to  his  allowing  Christian  to 
be  made  a  party  to  the  suit. 

Section  77 y  the'  only  Section  of  Act  X.  of 
1859  which  provides  for  intervention,  ex- 
pressly states  that  the  intervenor  must  be 
one  who  claims  the  right  to  receive  the  rent 
to  be  the  landlord  in  fact,  but  Christian  did 
not  do  anything  of  the  kind.  His  objection 
was  that  Collis's  pottah  could  not  be  cancelled, 
because  he  had  a  lien  on  the  rents.  He 
admitted  the  zemindar's  title  to  receive  the 
rents  under  ordinary  circumstances,  and 
merely  contended  that  they  had  been  as- 
signed to  him  under  a  special  agreement. 

Now,  Act  X.  does  not  provide  for  an  in- 
tervention of  this  kind,  and  we  think  that 
the  Deputy  Collector  did  wrong  in  making 
Christian  a  party  to  the  suit. 

^The  case  of  Jogendur  Chunder  Ghose, 
PlaintifiF,  Appellant,  VIII.  Weekly  Reporter 
78,  takes  a  similar  view  of  the  law. 

• 

Then,  as  to  Collis's  agreementwiih  the 
plaintiff,  it  is  admitted  that  the  pottah  itself 
is  a  simple  theeka-lease  with  nothing  in  it 
that  can  support  the  defendant's  contention 
that  the  arrangement  between  him  and  the 
zemindar  was  really  a  mortgage. 

But  it  is  contended  that  an  ikrar  given  by 
Collis  and  another  given  by  Christian,  which 
were  filed  by  the  plaintiff,  when  read  toge- 
ther, show  that,  whatever  the  arrangement 
might  have  been  under  the  pottah,  it  was 
altogether    altered    by    the    ikrars.     From 


these  documents,  it  appears  that  Collis  ad- 
vanced 3,000  rupees,  which  he  was  to  gel 
credit  for  in  the  rent  of  the  last  year  of  his 
lease,  and  that  Christian  lent  to  the  plaintiff 
Rupees  45,000,  which,  with  interest,  was  to 
be  paid  off  by  the  rents  of  the  theeka-lease. 

We  do  not  see  how  these  ikrars  in  any 
way  alter  the  original  lease.  As  to  Collis's 
advance,  it  is  the  commonest  thing  possible 
in  the  Behar  provinces  for  a  landlord  on 
giving  a  lease  to  demand  an  advance  of 
moneys  which  are  to  be  credited  to  the  lessee 
in  his  accounts  as  rent.  The  sums  90  taken 
are  considered  as  security  for  the  payment 
of  the  rent,  and  the  fact  that  the  money 
is  always  credited  by  the  last  year's  rent 
shows  the  meaning  of  the  custom,  which  is 
that,  in  case  of  a  tenant's  absconding  dming 
the  term  of  his  lease,  the  landlord  may  have 
this  sum  at  least  to  fall  back  upon.  We 
have  met  with  many  cases  of  this  descrip- 
tion, but  never  one  in  which  it  was  contend- 
ed that  such  an  advance  changed  the  lease 
into  a  mortgage. 

Then,  as  to  Christian's  ikrar,  the  respond- 
ent's pleader  laid  much  stress  on  the  word 
"  bhurnanamah,"  which  was  found  at  the 
end  of  it.  But,  on  reading  the  entire  doca- 
ment,  it  seems  perfectly  clear  that  what  was 
done  was  to  assign  the  rents  of  the  theeka- 
lease  in  payment  of  the  loan,  so  long  as  that 
loan  remained  unpaid.  The  zemindar  had 
the  right  to  pay  off  the  debt  at  any  moment 
and  had  neither  possession  of  the  mouzah 
nor  anything  to  do  with  collecting  its  rents. 
The  money  which  ordinarily  would  have 
gone  to  the  proprietor  he  received  from  the 
tenant,  and  there  his  connection  with  the 
lease  ended. 

There  is  no  presumption  even  in  favor  of 
the  transaction  with  Christian  being  a 
mortgage.  There  is  no  suggestion  that  it 
was  a  benamee  affair  by  Collis  for  Christian. 
And,  so  far  as  the  documents  go,  they  show 
a  distinct  and  separate  interest  held  by  each 
of  these  persons. 

Moreover,  supposing  Collis  to  have  died 
or  to  have  become  bankrupt,  or  in  some 
other  way  to  have  defaulted,  could  it  be 
contended  that,  under  the  terms  of  the  ikrar- 
namah,  Christian  could  have  entered  on  the 
property  ?  And,  if  he  could  not  have  done 
that,  where  was  his  security  in  CoUis'i 
lease? 

And,  supposing  that  the  plaintiff  had  ptid 
off  Christian's  bond,  say  in  the  fourth  or 
fifth  year  of  its  existence,  could  he  have 
taken  the  lease  away  from  Cdllis  ? 
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From  all  these  circumstances,  it  appears 
to  us  quite  clear  that  the  transactions  be- 
tween Collis  and  Christian  were  quite  sepa- 
rate and  distinct,  and  that  there  is  nothing 
in  the  ikrarnamahs  to  change  Collis's  lease 
into  a  mortgage. 

We  think,  therefore,  that  the  case  was 
triable  under  Clause  5,  Section  20,  Act  X. 
of  1859,  and  that  the  Deputy  Collector 
should  have  so  tried  it.  The  case  is,  there- 
fore, remanded  for  trial. 

We  go  no  further  into  the  case  than  this, 
and  express  no  opinion  regarding  Christian's 
arrangement  with  the  plaintiff  further  than 
to  say  that  it  did  not,  in  our  judgment, 
amount  to  a  mortgage  on  the  lands. 

This  decision  governs  regular  appeal 
No.  162. 


The  26th  November  1867.* 
Present  : 

The  Hon'ble  L.  S.  Jackson  and  Dwarkanath 

Mitter,  Judges, 

Evidence  recorded  in  an  ex-parte  case  not  ad- 
missible in  a  new  trial  —  Lower  Appellate 
Courts  duty  under  Section  52,  Act  II.  of  1857. 

Cases  Nos.  1394  and  1395  of  1867. 

Special  Appeals  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  Gya,  dated  the 
20th  March  i86*jy  affirming  a  decision 
passed  by  the  Sudder  Ameen  of  that  Dis- 
trict, dated  the  8th  September  1866, 

Rosul  Singh  and  another  (Defendants), 
Appellants, 

versus 

Kishoree  Lall  (Plaintiff),  Respondent. 

Baboo  Roopnath  Banerjee  for  Appellants. 

Baboo  Hem  Chunder  Banerjee 
for  Respondent. 

AVhere  a  Court  of  first  instance  sets  aside  its  own  ex- 
parte  judgment,  and  after  a  new  trial,  in  which  it  takes 
fresh  evidence  as  well  as  admits  that  originally  recorded, 
again  gives  plaintiffs  a  decree,  it  is  the  duty  of  the 
Lower  Appellate  Court  to  inquire,  under  Section  57  of 
Act  11.,  1857,  whether,  independently  of  the  evidence 


*  This  case  and  the  three  following  cases  could  not 
I>e  obtained  in  time  to  be  inserted  in  their  proper  place. 


originally  recorded,  there  was  sufficient  to  justify  the 
decree. 

Jackson,  J. — This  case  has  come  up  owing 
to  a  defect   in   the  decision   of  the   Lower 
Court.     The  defendants  did  not  appear  at 
the  first  examination  of  witnesses,  and  the 
Sudder    Ameen    jg^ave    a    decree    ex   parte 
against  both  of  them  after  hearing  evidence. 
They   subsequently    came    into  Court,   and 
represented  that  no  notice  had  been  given 
them.       Thereupon     the     Sudder    Ameen, 
with,  I  presume,  sufficient  reason,  set  aside 
the  judgment  he  had  passed,  and  ordered  a 
new  trial.     On  this  occasion,  the  witnesses 
who    had    been    first    examined    were    npt 
summoned  and  examined  de  novo,  but  seven 
others   were    called    and    examined   in  the 
presence  of  the  defendants.     Their  evidence, 
together   with    that   recorded    on    the    first 
occasion,    was   taken    into  consideration  by 
the  Sudder  Ameen,  who  gave  a  fresh  decree 
for  ttie  plaintiffs.     The  defendants  separately 
appeal,    and    in    the    petition    of    one    of 
them  it  is  objected  that  the  Lower  Appellate 
Gourt  had  been  in  error  in  using  the  evi- 
dence  which   had  been  taken  on   the   first 
trial  behind  his  back.     It  was  the  duty  of 
the  Lower  Appellate  Court  to  enquire,  under 
Section    57   of  Act   II.    of    1857,    whether, 
independently   of   the    evidence    which   was 
originally  recorded   on    the    first  trial,   and 
irregularly   admitted   on    the    second,  there 
was   enough    to    justify    the    issue    of    the 
decree.     The     Sudder     Ameen     apparently 
thought     that     the     evidence     subsequently 
obtained  was  sufficient ;  but  the  Lower  Appel- 
late  Court   has   not   noticed   the  point,  but 
has  considered    the   case  as   the   Court  of 
first  instance  had  done,  and  taken  the  whole 
of  the  evidence  obtained  on   the  first  and 
second    examinations    together.     It    is    im- 
possible for  us  to  say,  as  the  Lower  Appellate 
Court  should  have  done,   whether  the  evi- 
dence taken  on  the  second  examination  was 
suflkient.     It    is,    therefore,    necessary    that 
the    case    should  go    back    to    the    Lower 
Appellate  Court,  in  order  that  it  may  take 
up  this  point.     In  my  opinion,    if   the   evi- 
dence taken  on  the  second  examination  is 
not  sufficient,  it  should  direct  a  recall  and 
re-examination    of    the    plaintiff's    first    wit- 
nesses.   The    evidence   of  those    taken   on 
the  second  examination,  no  doubt,  goes  to 
show  that  the   defence  set  up  was   not  an 
honest  one,  but  that,  of  course,  is  not  suffi- 
cient to.  show  that   this   particular   claim   is 
a  ju*t  one.     The  case  must  go  back  to  the 
Lower  Appellate  Court. 

Mitter,  J, — ^I  entirely  concur. 
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The  26lh  November  1867. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  Dwarkanath 

Mitter,  Judges. 

Hindoo  widow— Cession  of  her  rights  to  her 

husband's  heir. 

Case  No.  1331  of  1867. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  Chittagong, 
dated  the  26th  March  i86j,  modifying  a 
decision  passed  by  the  Moonsiff  of  Eaojan, 
dated  the  2jrd  August  1866, 

Shama  Soonduree  and  another  (Defendants)* 

Appellants^ 

versus 

ShuTUt  Chunder  Dutt  and  others  (Plaintiffs), 

Respondents. 

Baboos  Motee  Lall  Mookerjee  and    Gre^a 
Sunkur  Mojoomdar  for  Appellants. 

Baboo  Nuleet  Chunder  Sein 
for  Respondents. 

The  cession  of  her  right  by  a  Hindoo  widow,  during 
eniovmcnt,  to  the  heir  of  her  husband  is  vahd ;  the 
recipient  becoming  absolutely  entitled  to  the  property 
which  passes  on  his  death  to  his  heirs. 

Jackson,  7.— The  decision  of  the  Lower 
Court  in  this  case  is  erroneous.  That  Court 
has  held  that,  although  Shurut  Chunder,  dur- 
ing the  lifetime  of  Huro  Soonduree,  who  was 
a  Hindoo  widow  in  life-enjoyment  of  the 
estate,  obtained  a  decree  as  heir,  on  the 
strength  of  a  deed  of  gift,  of  the  estate,  still 
this  decree  and  gift  can  only  stand  good  dur- 
ing the  lifetime  of  the  childless  widow, 
Huro  Soonduree.  And  the  decision  goes  on 
-to  say  that  no  gift  or  sale  by  a  childless 
widow  can  remain  valid  subsequent  to  her 
decease,  and  that,  though  Shurut  Chunder 
was  the  heir  of  Huro  Soonduree's  husband, 
still,  as  he  died  during  the  lifetime  of  that 
lady,  his  heirs  can  only  hold  and  enjoy  the 
disputed  property  under  the  above  deed  of 
gift  and  decree^  so  long  as  she  lives,  but 
that,  after  her  death,  they  can  have  no  right 
to  it.  Now,  it  appears  that  Shurut  Chunder 
was,  in  fact,  undisputably  the  heir  of  Huro 
Soonduree's  husband,  and,  therefore,  the  re- 
versioner. 'It  has  been  repeatedly  hcti  by 
the  late  Sudder  and  by  this  Court  that  the 
cession  of  her  right  by  a  Hindoo  widow,  dur- 
ing enjoyment,  to  the  heir  of  her   husband, 


is  valid.  Among  the  latest  cases  upon  tMs 
point  is  that  given  at  page  241  of  Marshall's 
Reports,  the  case  of  Rojoneekant  Mttter. 
That  being  so,  and  Shurut  Chunder  h&viog 
received  a  surrender  of  the  rights  of  ihc 
widow,  entered  into  possession  as  heir  of  the 
husband,  and  became  absolutely  entitled  to 
the  property,  the  interests  of  the  widow 
being  thereby  extinguished.  On  his  death, 
his  heirs  took  the  property,  and  the  heirs  of 
Huro  Soonduree's  husband  have,  therefore, 
no  claim  to  it.  The  decision  of  the  Lower 
Appellate  Court  must  be  overruled,  and  the 
special  appeal  allowed  with  costs. 


The  26th  November  1867. 

Present : 

* 

The  Hon'ble  L.  S.  Jackson  and  Dwarkanath 

Mitter,  Judges. 

Pre-emption. 

Case  No.  1456  of  1867. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Shahabad,  dated  the  8th  April 
i86jy  affirming  a  decision  passed  by  the 
Sudder  Ameen  of  that  District ,  dated  the 
28th  December  1866. 

Luchmee  Narain  and  others  (Defendants). 

Appellants, 

versus 
Bheemul  Doss  (Plaintiff),  Respondent. 

Baboo  Chunder  Madhub  Ghost 
for  Appellants. 

Baboos    Onookool   Chunder    Mookerjee    and 
Unnoda  Per  shad  Banerjee  for  Respondent. 

A  contract  having  been  entered  into  for  the  sale  and 
purchase  of  certain  property,  the  plaintiff,  pre-emptor, 
was  not  bound  to  defer  the  enforcement  of  his  ri^lit 
of  purchase  till  the  bill  of  sale  had  been  delivered  or 
registered,  or  payment  made. 

Jackson,  J. — The  Court  below  appears 
to  be   right.     A  contract  was  entered   into 
by  the  owner  of  certain  property  to  sell  ii  for 
a  certain  price,  and  the  defendant  agreed 
to  purchase  it  for  that  price.     The  circum- 
stance came  to  the  knowledge  of  the  plahn- 
iff,   who,   as   pre-emptor,  proceeded  to  en- 
force his  right  of  purchase.     He  was   not 
bound  to  wait  till  the  bill  of  sale  had  been 
delivered  or  registered,   or  payment  made. 
The   proceedings  of   the   Lower  Appellate 
Court  are,  therefore,  affirmed. 

Mitter,  J. — I  concur.     * 
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The  26th  November  1867. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  Dwarkanath 

Mitter,  Judges, 

Attachins:  Creditor— Section  270,  Act  VIIL, 

1859. 

Case  No.  15 10  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Stidder  Ameen  of  My  men- 
singh,  dated  the  gth  April  1867,  reversing 
a  decision  passed  by  the  Sudder  Ameen  of 
that  District,  dated  the  ijth  September 
1866. 

Bishen  Chunder  Surma  Chowdhry  (Plaintiff), 

Appellant, 

versus 

Mun  Mohinee  Dabee  and  others  (Defendants), 

Respondents, 

Baboo  Gopeenath  Mookerjee  for  Appellant. 
Baboo  Nuleet  Chunder  Sein  for  Respondents. 

Section  270  of  the  Civil  Procedure  Code  does  not 
apply  to  a  case  in  which  property  has  not  been  sold  in 
execution  of  a  decree. 

Jackson,  J, — This  is  a  claim  under  a  prior 
attachment  to  obtain  a  sum  of  money  to 
which  one  of  the  defendants  was  entitled. 
The  money  was  deposited  in  the  hands  of  the 
Collector  as  the  produce  of  an  estate  which 
had  been  sold  for  arrears  of  revenue.     This 
estate  had  been  mortgaged  by  the  proprietor 
to  defendant  No.  i.    It  is,  therefore,  mani- 
fest that  she,  irrespective-  of  any  attachment, 
would  have  a  right  over  the  money  in  de- 
posit, till  she  was  repaid  the  mortgage-debt. 
The  suit  was,  therefore,  quite  properly  dis- 
missed, and  the  special  appeal  must,  there- 
fore, be  dismissed  also.      Section  270  of  the 
Civil  Procedure  Code  does  not  bear  in  any 
way  on  this  case,  as  no  property  had  been 
sold  in  executioit  of  a  decree. 
Vol,  VIII. 


The  6th  December  1867.  ^^  " 
Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Damages— Ejectment— Section  25,  ActlC,  1859. 

Case  No.  1012  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Dacca,  dated  the  nth  Feb- 
ruary 186 J,  reversing  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  that  Dis* 
trict,  dated  the  27th  May  1866. 

Aymel  Islam  (Piaintiff)>  Appellant, 

versus 

Jardine, .Skinner,  &  Co.  (Defendants), 
Respondents, 

•     Mr,  R,  E.  Twidale  for  Appellant. 

Messrs,  R,  T,  Allan  and  J,  S,  Rochfort  for 

Respondents. 

A  plaintiff,  who  had  obtained  a  decree  for  ejectmen- 
under  Section  25,  Act  X.  of  1S5Q,  and  did  not  executu 
that  decree  for  some  months  after,  is  not  entitled  to  a 
decree  in  a  suit  subsequently  brought  for  damages,  ie 
respect  of  the  same  lands,  for  the  period  included  bet 
tween  date  of  the  institution  of  the  ejectment-suit  and 
the  execution  of  the  decree  in  that  suit,  the  occupation 
of  the  defendants  being  the  occupation  of  tenants-at- 
will,  and  not  of  trespassers. 

Kemp,  J, — The  plaintiff  Is  the  special 
appellant. 

The  suit  was  for  damages  under  the  fol- 
lowing circumstances  :  The  plaintiff  is  the 
auction-purchaser  of  an  estate  sold  for  ar- 
rears of  Government  revenue.  A  suit  was 
brought  by  him  to  eject  the  lessor  of  the 
defendants  under  the  provisions  of  Section 
25,  Act  X.  of  1859.  The  defendants  were 
joined  in  that  suit  with  their  les^rs,  and  a 
decree  was  obtained,  the  Courts  finding  that, 
under  Section  37,  Act  XI.  of  1859,  ^^^ 
tenure  was  not  protected,  and  was  liable 
to  be  cancelled.  This  decree  was  obtained 
in  March  1865,  but  it  was  not  executed  by 
the  plaintiff  until  October  1865.  The  pre- 
sent suit  is  for  damages  on  the  allegation 
that  the  defendants,  Jardine,  Skinner,  and 
Co./ cultivated  indigo  on  a  a  beegahs,  12  cot- 
tabs,  thereby  preventing  the  plaintiff  from 
cultivating  more  profitable  crops,  such  as 
sugar-cane,  &c.    The  damages  are  assessed 
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at  iflipfees  800,  and  are  claimed  from  date  of 
suit  under  Act  X.  to  date  of  ejectment  m 
October  1865. 

We  are  of  opinion  that  the  defendants, 
special  respondents,  were  sued  on  the  foot- 
injr  of  ryots  in  the  suit  under  Section  25, 
Act  X.  of  1859.    The  plaintiff  obtained  a 
decree  for  their  ejectment,  but  he  did  not 
execute    that   decree   until   October    1865. 
Up  to  that  date,  the  defendants  were  hold- 
ing over  as  tenants-at-will,  and  cannot  be 
considered  to  have  been  trespassers.    The 
plaintiff  had  the  remedy  in  his  own  hands, 
and  ought  to  have  ejected  them  at  once  on 
obtaining  his  decree,  instead  of  permitting 
the  defendants   to  hold  on  until   October 
1865. 

We,  therefore,  think  the  Judge  was  right 
in  dismissing  the  plaintiff's  suit  for  da- 
mages. • 

But  there  is  another  point  which  the 
Judge  has  omitted  to  consider.  In  the  Suit 
for  ejectment,  the  defendants  pleaded  that 
their  tenure  comprised  only  some  five  bee- 
gahs,  whereas  in  this  suit  the  plaintiff's 
allegation  is  that  the  defendants  had  wrong- 
fully kept  possession  of  22  beegahs,  12  cot- 
tahs,  cultivating  the  same  with  indigo. 
With  reference,  therefore,  to  the  additional 
17  beegahs,  12  coitahs,  the  respondents' 
occupation  of  the  same  and  the  nature  of 
that  occupation,  viz,,  whether  it  amounts  to 
trespass,  must  be  enquired  into,  and  the 
point  decided.  The  case  is  remanded  for 
that  purpose. 


The  6th  December  1867. 

Present: 

Th«  Hon'ble  W.  S.  Seton-Karr  and  A.  G. 
Macpherson,  Judges, 

Suit  for  Enhancement— Pottah  (Fonn  of 

words  in). 

Case  No.  1589  of  1867  under  Aft  X.  of  1859. 

Special  Appeal /r<mt  a  decision  passed  by  the 
yudg€  ef  the  i^'PergunnahSy  dated"  the 
»jra  May  18&;,  reversing  a  decision  pass- 
ed hf  the  Deputy  Collector  of  that  District , 
duied  the  a6th  September  1866, 


Afsar  Mundul  (Plaintiff),  Appellant, 


versus 

Ameen  Mundul  and  others  (Defendants), 

Respondents* 

Baboo  Woopendur  Chunder  Base  for 
Appellant. 

Baboo  Gopeenath  Banerjee  for  Respondents. 

It  is  not  necessary  that  any  Pa'*'9"^*'*.^7"^|,^'j! 
should  be  used  in  a  pottah  conveying  nghts  to  hold  at 

fixed  rates. 

Seton-Karr,  J.-Wk  differ  from  the  Jadge 
as  to  his  conclusions  as  to  the  scope  "d  effe« 
of  the  pottah,  and  agree  wrth  thf  fi°^°8  « 
the  first  Court  on  this  pom  •  There  is  not 
any  expression,  or  expressions,  wthin  the 
four  comers  of  the  deed,  which  can,  by  any 
means,  beconstraed  asbarring  future  enhance- 
ment by  the  zemindar. 

The  view  which  we  have  taken  has  been 
tokoi  by  another  Bench  in  a  case  reported 
S  pTge  \,  Volume  V.,  Weekly  Reporter.  Act 
X.  Rulings,  in  which  two  o'^er  .^1«« 
quoted ;  and  also  by  the  late  Sudder  Court 
(Sudder  Decisions  for  1859,  page  1575)- 

We  are  shown  by  the  pleader  for  the  re- 
spondent a  decision  reported  "» Volume  \  IL, 
Weekly  Reporter,  page  394.  but  thai  does 
not  alter  our  view  of  the  matter. 

We  entirely  concur  with  that  DivisioB 
Bench,  which  ruled  that  it  was  n«  nectt- 
sary  that  any  particular  ^rm  of  word, 
should  be  used  in  conveying  nghts  to  hoU 
at  fixed  rates. 

What  is  wanting  in  the  deed  before  i» 
is  any  form  of  words  or  expression  whidi 
can,  by  any  construction,  bar  enhancement 

The  decision  of  the  Judge  is  reverswi,  and 
the  case  is  remanded  to  the  Judge  to  find«J 
the  question  of  rates,  on  which  no  judgment 
has  been  pronounced. 

The  plaintiff,  special  appellant,  will  g«*  hb 
costs  of  this  appeal. 

Macphtrson,  y.—l  concur. 
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The  6th  December  1867. 
Present : 

The  Hon'blc  W.  S.  Seton-Karr  and  A-  a 
Macpherson,  Jtidges. 

ReiBAads — laformal  notice  of  enhancement— 
Clauses  z  and  3^  Section  >7,  Act  X.,  z859~Ir- 
resrolsrity  cored  by  lateness  of  objectioa. 

Case  No.  1097  of  1867  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  parsed  hy 
the  Judge  of  Mymensingh^  dated  the 
22nd  February  i86jy  affirming  a  decision 
passed  hy  the  Deputy  Collector  of  that 
District y  dated  the  agth  March  1866. 

Kasheenath  Deb  (Defendant),  Appellant, 

versus 

Moharanee   Shibessuree  Debia  and   others 
(PlaintiflFs),  Respondents. 

Baboo  Mohinee  Mohun  Roy  for  Appellant. 

Mr,  Mackenzie  and  Baboo  Romesh  Chun- 
der  Mitter  for  Respondents. 

Where  the  Lower  Court  bad  not  fully  carried  out 
an  order  of  the  High  Court  remanding  the  case,  yet 
as  die  case  appeared  to  have  been  substantially  tried 
hiQy  on  its  merits,  the  High  Court  thought  there 
should  not  be  a  second  remand. 

Where  a  notice  of  enhancement,  though  informal, 
was  sufficient  to  inform  the  ryot  of  the  landlord's 
intention  .to  increase  the  rent  to  the  rates  paid  for 
similar  lands  in  places  adjacent,  and  the  notice  was 
accepted  by  the  ryot,  and  treated  by  him  in  the 
Lower  Court  as  a  notice  under  Clause  i.  Section  17, 
Act  X.,  1859,  it  was  held  that  the  informality  could 
not  be  objected  to  for  the  first  time  in  the  High  Court 
ia  special  appeal. 

Mucpkerton^  J. — ^It  is  argued  for  the 
appellant  in  this  case  that  the  case  ought 
to  be  again  remanded  upon  the  ground  tliat 


the  Lower  Court  has  failed  to  cany'^t  the 
order  passed  by  this  Court  in  remanding 
it  in  July  1866,  and  that,  after  ascertaining 
whether  the  notice  of  enhancement  was 
duly  served,  the  Court  should  then 
enquire  into  the  other  points  arising  in 
the  case. 

Although  the  Court  has  not,  upon  remand, 
gone  into  all  "the  other  points  arising  in 
the  case/'  we  think  there  should  not  be  a 
second  remand ;  because,  taking  the  first 
judgment  of  the  Lower  Court,  together  with 
the  judgment  immediately  before  us  in  ap* 
peal,  and  considering  the  line  of  conduct 
adopted  by  the  appellants,  both  in  the  Low* 
er  Court  and  in  this  Court,  it  appears  to  us 
that  the  case  has  substantially  been  fully 
tried  upon  the  merits,  and  that  it  would  in 
no  degree  serve  the  ends  of  justice  to  remand 
the  case  again.  We  think,  however,  that» 
as  the  first  remand  was  based  upon  the  pre- 
liminary objection  that  service  of  notice  of 
enhancement  had  not  been  proved,  the 
appellant  has  a  right  to  take  up  any  of  the 
grounds  of  special  appeal  filed  on  the  first 
appeal,  as  well  as  those  filed  on  the  present 
occasion. 

The  first  of  the  grounds  which  has  been 
argued  here  to-day  is,  that  the  notice  of  en- 
hancement is  altogether  informal,  and  th«l 
the  suit  ought  to  have  been  dismissed  in 
consequence. 

There  is  no  doubt  that  the  notice  of  en* 
hancement  is  in  itself  most  informal;  and» 
if  this  objection  had  been  taken  in  time,  it 
might  have  been  a  very  good  reason  for 
the  dismissal  of  the  suit.  But  the  objection 
was  never  taken  until  the  case  casae  up^  to 
this  Court  in  special  appeal;  and,  although 
the  notice  is  informal  and  indistinct,  stilt 
it  appears  to  us  suflficiently  to  show  that 
the  intention  of  the  plaintiff  in  giving  thi» 
notice  was  to  inform  the  defendant,  his 
ryot,  that  he  meant  to  increase  the 
rent  to  the  rates  paid  for  lands  of  simllaff 
description  in  places  adjacent,  under  Claaae 
I,  Section  17  of  Act  X.  of  1859.  That  the 
defendant  accepted  the  notice  as  under 
Clause  I,  Section  17,  is  clear  from  the  course 
which  he  followed  :  issues  were  fixed  as  to 
the  rates  prevailing  in  the  neighbourhood, 
and  the  case  went  to  trial  upon  them.  We 
think  that,  although  the  notice  was  very 
infdtmal,  yet,  under  the  special  circcoa- 
stances  of  the  case,  it  must  now  be  held 
that  it  was  a  suflftcient  notice  under  Section 
17. 
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TheiTit  was  contended  that  the  decree, 
as  it  stands,  is  a  decree  for  a  greater  quan- 
tity of  land  than  that  for  which  rent  was 
previously  paid  by  the  defendant ;  and  that, 
inasmuch  as  the  notice  was  not  a  notice 
under  the  3rd  Clause  of  Section  1 7,  such  a 
decree  is  bad. 

Here,  again,  no  objection  was  taken  in  the 
Lower  Courts  to  the  notice  of  enhancement 
on  this  ground,  and  the  case  was  allowed 
to  go  to  trial  upon  the  issue  as  to  what  the 
quantity  of  land  was  which  was  to  be 
assessed  at  the  enhanced  rates.  We  think 
the  objection  now  made  on  this  ground 
is  made  too  late;  and  that  the  defect,  if 
any,  is  cured  by  the  objection  not  having 
been  taken  earlier.  * 

On  the  general  finding  of  the  Court  as 
to  the  rates,  and  as  to  the  quantity  of  lantt, 
it  does  not  appear  to  us  that  there  is  any- 
thing wrong.  The  Judge  has  found  all  the 
facts  against  the  present  appellant,  and 
there  is  no  error  of  law,  so  far  as  we  can 
see,  in  his  finding. 

The  plaintiff's  suit  seems  to  us  to  have  been 
misconceived  throughout ;  and  upon  his  own 
statement  of  his  case,  so  far  as  we  can  un- 
derstand his  position,  the  suit  ought  to  have 
been  a  suit  simply  for  a  kubooleut,  and 
not  for  enhancement  of  rent  at  all.  The 
form  in  which  the  suit  was  brought  has  led 
to  infinite  confusion  and  misunderstanding) 
and  the  whole  litigation  has  been  of  the 
ftost  unsatisfactory  description — the  plaint- 
iff being  the  person  mainly  to  blame  for  not 
bringing  the  suit  in  a  proper  shape.  The 
defendant  is  also  to  blame,  however,  for  not 
having  at  once  objected  to  the  form  in  which 
the  suit  was  brought. 

We  dismiss  the  appeal,  but,  under  the 
circumstances,  without  costs ;  each  party 
will  pay  his  own  costs  throughout  the 
suit. 

This  order  will  govern  special  appeals 
Nos.  1093,  1098,  1105,  and  1171  of  1867,  . 


The  6th  December  1 867. 

Present  : 

The  Hon'ble  G.  Loch  and  Dwarkanath 
Mitter,  Judges. 

Pntneedar— Abatement  of  rent— Fraud— Juris- 
diction—Section  z8  and  Clause  3,  Section  2^ 
Act  X.,  1859. 

Case  No.  1448  of  1867  under  Ad  X.  of  1859. 
Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Chittagong,  dated  the  i6ih 
February  i86*j,  affirming  a  decision  pass- 
ed by  the  Deputy  Collector  of  that  District, 
dated  the  20th  August  1866, 

Shokoor  Ali  (Plaintiff),  Appellant, 

versus 
Umola  Ahalya  and  others  (Defendants\ 

Respondents. 
Mr.  C.  Gregory  for  Appellant. 

Mr.  R.  E.  Twidale  and  Baboo  Shoshee 
Bhoosun.  Bose  for  Respondents. 

Section  i8.  Aft  X.  of  1859,  is  not  applicable  to  a  case 
in  which  a  plaintiff-putneedar  sues  for  an  abatement 
of  rent  on  the  ground  of  fraud  caused  by  the  coo- 
cealment  from  him  of  the  existence  of  an  intermediate 
tenure  created  by  the  xemindar.  Clause  3,  Section  23 
of  that  A^,  is  wide  enough  to  admit  of  such  a  suit  oem^ 
tried  by  the  Revenue  Courts. 

Loch,  7.— This  suit  was  brought  by  the 
putneedar  for  an  abatement  of  rent  on 
the  ground  of  fraud,  inasmuch  as  the 
existence  of  a  certain  intermediate  tenure 
created  by  the  zemindar  was  concealed  trom 
him  when  he  took  the  putnee. 

In  appeal,  the  Judge  has  thrown  out  the 
case,  holding  that  the  terms  of  Section  18. 
Aa  X.,  1859,  do  not  apply  to  the  case,  and 
that  where  abatement  has  been  allowed  to 
parties  in  the  position  of  the  plaintiff,  it  has 
been  solely  on  the  ground  of  the  dimmution 
of  the  tenant's  area. 

We  concur  with  the  Judge  m  thinking 
that  Section  18,  Aft  X.  of  1859,  is  not  ap- 
plicable to  the  case,  and  we  have  no  doubt 
that  plaintiff  might  have  sued  to  be  relieved 
of  his  contract  altogether;  but  we  think  that 
the  Judge  was  wrong  in  considering  ibal 
the  case  could  not  be  tried  by  the  Collector. 

The  words  of  Clause  3,  Section  23,  Aft  X. 
of  1859,  appear  to  us  quite  wide  enough  to 
admit  of  this  case  being  tried  by  the  Revenue 
Courts,  and  the  pleaders  have  been  unable 
to  produce  any  ruling  to  the  contrar}'.  >K 
therefore,  remand  the  case  to  the  first  Court 
to  be  disposed  of  with  reference  to  the  ^w 
remarks.  The  Deputy  Collector,  after  fiimg 
the  proper  issues,  will  allow  the  parties  to  file 
any  additional  evidence  they  may  require,  aod 
^11  dispose  of  the  case  as  sdbn  as  it  is  ready. 
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The  7th  December  1867. 


Present : 


The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges,  \ 

Proclamation  rcgardingr  recusant  witnesses-- 
Court's  discretion— Section  159,  Code  of  Cml 
Procedure. 

Case  No.  11 10  of  1867. 

Special  Appeal  from  a  decision  pqssed  by  the 
Judge  of  West  Burdwan,  dated  the  26th 
February  i86j,  affirming  a  decision  passed 
by  the  Sudder  Ameen  of  that  District,  dated 
the  4th  January  1866. 

Poran  Chunder  Ghose  and  others  (Plaintiffs), 

Appellants, 

versus 

Gopeenath  Singh  and  others  (Defendants), 

Respondents, 

Baboos  Chunder  Madhub  Ghose  and  Nil 
Madhub  Sein  for  Appellants. 

Baboos  Kishen  Succa  Mookerjee  and  Umbika 
Churn  Banerjee  for  Respondents. 


Section  ISO,  Code  of  Civil  Procedure,gives  a  CivilCourt 
a  StW>n  ^  to  the  issue  of  proclamation  and  subse- 
qSrd^«  for  attachment  ;.but  such  Court  is  bound  to 
exercise  a  reasonable  discretion. 


improper  manner,  and  has  decidecfon  the 
authenticity  of  the  documents  filed  by  the 
special  appellant  on  no  sufficient  grounds. 

It  appears  that  the  recusant  witnesses  were 
proceeded  against  by  the  Sudder  Ameen 
under  Section  159  of  the  Civil  Procedure 
Code,  and  that  a  proclamation  was  issued. 
On  the  plaintiff's  applying  to  have  further 
proceedings  taken  under  that  Section,  and 
to  have  the  property  of  the  missing  witnesses 
attached,  the  Sudder  Ameen  refused  on 
the  ground  that  they  had  been  summoned  to 
give  evidence  of  title  only,  whereas  the  issue 
for  decision  was  one  of  possession.  The 
Judge  endorses  the  order,  and  adds  that,  as 
the  witnesses  already  examined  for  the 
plaintiff  were  altogether  unworthy  of  credit, 
he  should  not  have  believed  the  other  witnesses 
even  if  they  had  been  examined. 

It  is  needless  for  us  to  point  out  the  im- 
propriety of  this  order.  The  Judge  most 
irregularly  anticipated  evidence,  and  was 
altogether  wrong  in  giving  such  an  opinion 
on  the  grounds  he  has  recorded.  Moreover, 
we  find,  on  turning  to  the  record,  that  these 
witnesses  were  not  summoned  to  give 
evidence  of  title,  but  of  possession ;  so  that 
both  Lower  Courts  were  wrong.  Section  159, 
no  doubt,  gives  a  Civil  Court  a  discretion  as 
to  the  issue  of  proclamation  and  subsequent 
orders  for  attachment,  but  such  Court  is 
bound  to  exercise  a  reasonable  discretion, 
and,  in  this  case,  it  cannot  be  said  that  it 
was  reasonable;  on  the  contrary,  it  was  in 
the  first  place  opposed  to  facts  patent  on  the 
record,  and,  in  the  second,  was  based  ^  on 
grounds  which  no  judicial  officer  would  h*ave 
been  justified  in  proceeding  upon. 


Glover,  J.— The  judgment  of  the  Lower 
Appellate  Court  in  this  case  cannot  stand. 
The  suit  was  to  recover  possession  of  certain 
land  as  lakheraj.  The  defendant  said  that 
it  was  his  lakheraj,  and  had  always  been  m 
his  possession. 

The  first  Court  held  that  the  plaintiff  had 
not  proved  his  possession  within  twelve  years, 
and  that  he  was,  therefore,  barred  by  hmit- 
alion ;  and  the  Judge  confirmed  that  decision. 

It  is  urged  in  special  appeal  that  the 
reasons  given  by  the  Judge  for  not  insisting 
on  the  production  of  the  special  appellant  s 
witnesses  are  altogether  insufficient;  that  he 
h^. disposed  of* the  Ameen's  report  m  an 


Then  as  to  the  Ameen's  report.  The  Judge 
simply  says  that  he  disbelieves  it,  not 
because  there  are  any  special  reasons  for 
doing  so,  but  because  he  thinks  the  Ameeir 
to  be  a  dishonest  man.  Why  he  comes  to 
that  decision  we  are  not  told,  and  it  appears 
to  us  manifestly  improper  to  decide  on  such 
a  bare  assumption.  If  the  Ameen  were  a 
dishonest  man,  the  Judge  should  have  taken 
measures  for  dismissing  him  from  his  office ; 
and,  besides,  his  honesty  or  dishonesty  in  the 
present  case  should  have  been  tested  by  refer- 
ence to  evidence  recorded  in  the  case. 

As  to  the  documents  which  the  Judge 
'disposes  of  by  the  remark  that  they  are  clearly 
not  50  years  old,  we  observe  that  there  was 
never  any  contention  that  they  were  so. 
The  oldest  of  these  dakhilahs  is  dated^  12^7 
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or  40  ytars  ago,  and  they  go  down  in  an 
unbroken  series  to  1272. 

We  consider  the  Judge's  reasoning 
altogether  invalid,  and  we  remand  the  case 
in  order  that  the  usual  legal  proceedings  may 
first  be  taken  to  procure  the  attendance  of 
the  missing  witnesses,  and  for  a  fresh  decision 
by  the  first  Court  after  recording  their 
evidence.  If  they  cannot  be  found,  the 
Judge  will  decide  on  the  case  de  novo  on 
the  evidence  as  it  is  really  before  him,  and 
not  on  assumptions  which  he  was  not  in  the 
least  degree  justified  fn  making. 

Costs  will  follow  the  result. 


The  7th  December  1867. 
Present : 

The  Ho»'blc  F.  B.  Kemp  and  F*  A.  Glover, 

yudges. 

m 

Frand^^SiiJf— Strtion  zi.  Act  XXIII.,   x86x— 
S6ctiQn9  9Sfi  and  ?57,  Act  VIII.,  1859. 

Case  No.  1199  of  1867. 

Special  Appeal  from  a  decision  passed  hy  the 
Principal  Slider  Ameen  of  yessore^  dated 
the  i6th  May  i86*j,  reversing  a  decision 
passed  by  the  Moonsiff  of  that  District^ 
dated  the  ijth  August  1866, 

Umbika  Churn  Chuckerbutty  (one  of  the 
Defendants),  Appellant^ 

•  versus 

Dwarkanath  Ghose  (Plaintiff),  Respondent. 

Baboo  Bungshee  Dhur  Sein  for  Appellant.. 

Baboo  Chunder  Madhub  Ghose  fpr 
Respondent. 

Sectioo  1 1,  Act  XXII  I.,  i86i,and  Sections  256  and  257, 
Act  VIII.,  i85p,  do  not  apply  to  a  suit  in  which  fraud  is 
imputed  vitiatinf?  the  sale  in  ioto. 

Kemp,  J. — We  think  that  the  decision  of 
the  Principal  Sudder  Ameen  is  right.  Sec- 
tion II,  Act  XXIII.  of  1861,  and  Sections 
256  and  257  of  Act  VIII.  of  1859,  do  not, 
in  our  opinion,  apply  to  the  present  suit  in 
which  fraud  is  imputed  vitiating  the  sale 
in  to  to. 

The  question  to  be  tried  does  not  arise 
between  the  partiee  to  the  suit  in  which  the 


decree  was  passed,  and  relating  to  the 
cution  of  that  decree,  for  it  is  contende 
that  the  decree  that  has  been  executed 
not  the  decree  which  was  passed  bet^ 
the  parties,  but  a  decree  which  has 
modified  by  a  subsequent  decretal  orderj 
Section  11,  therefore,  cannot  apply.  Neith 
do  Sections  256  and  257,  Act  VIIL,  whi< 
refer  to  material  irregularities  in  condnctiDgj 
the  sale,  apply;  for,  in  the  present  case,  it  isl 
averred  that  the  sale  was  brought  about  by'] 
the  fraud  of  the  defendant. 

The  issue  of  fraud  or  no  fraud  must,  there- 
fore, be  tried,  and  the  Principal  Sadder' 
Ameen  was  right  in  remanding  the  case  toi 
the  Court  of  first  instance  for  that  purpose. 

The  appeal  is  dismissed  with  costs  ^d, 
interest. 


The  7th  December  1867. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Gtover. 

Judges, 

Suit  for  land  in  different  inriadictio  ntr-Stdifli 
ao,  Act  VI.,  z863»  B.  C 

Case  No,  1082  of  1867  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by  ike 
Judge  of  Dacca^  dated  the  22nd  February 
186  J y  reversing  a  decision  passed  by  the 
Deputy  Collector  of  Pureed  pore,  dated  the 
1 8th  December  1866, 

Mohesh  Chunder  Sircar  and  another 
(Defendants),  AppellanUy 

versus 

Bholanath  Raha  Gromashta  and  others 
(Plaintiffs),  Respondents, 

Baboo  Mutty  Lall  Mookerjee  for  Appdianls. 

Baboos  Chunder  Madhub  Ghose  and  Hem 
Chunder  Banerjee  for  Respondents* 

A  suit  for  enhancenent  of  reat  of  land  siImiImI  ia 
different  iurisdictions  cannot  be  entertained  nalasit 
is  first  determined,  under  Section  20,  Act  VI.  of  fSfii, 
B.  C  ,  in  which,  district  or  sub-district  th«  greater 
portion  of  the  lands  lie  :  such  suit  must  be  broaght  n 
the  Court  of  the  district  in  which  the  greater  part  cf 
the  lands  is  situate. 

Glover,  y, — It  appears  to  us  that  ikis 
suit  will  not  lie  in  its  present  form.    The 
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plaintiff  sued  defendant  for  enhanced  rent 
on  lands  sttaate  in  three  different  Mouzahs, 
belonging  to  the  two  districts  of  Jessore 
and  Fnrreedpore.  The  jumma  for  all  was 
one  lump  sum,  with  no  specification  of  what 
was  due  on  each  separate  parcel  of  land. 
Befwe  the  case  came  on  before  the  Deputy 
Collector  of  Fnrreedpore,  however,  he  aban- 
d<med  his  claims  to  the  enhanced  rent  of  the 
land  in  Jessore,  and  sued  only  for  that  due  on 
the  Furreedpore  lands.  The  Deputy  Collec- 
tor held  that  snch  a  suk  was  irregular. 

We  think  that  the  Deputy  Collector  was 
right  Section  20,  Act  VI.  of  1863,  Ben- 
gal Council,  lays  it  down  distinctly  that, 
when  lands  held  in  one  tenure  and  at  one 
rent,  which  is  precisely  the  present  case,  are 
situate  within  different  jurisdictions,  the 
first  question  to  be  decided  is,  in  what 
district  or  sub-district  the  greater  portion 
of  the  lands  lie,  and  no  suit  can  be  entertain- 
ed until  that  point  be  settled,  and  the  case 
brought  in  the  Court  of  the  district  in 
which  such  greater  part  is  situate. 


Brindabun  Chunder  Chowdhry  and-affRrs 
(Plaintiffs),  Appellants, 


versus 


The  law  appears  to  us  perfectly  clear  on 
the  point,  and,  before  the  plaintiff  can  sue 
the  defendant  for  enhancement,  he  must  first 
have  it  decided  by  the  Collector  whether  the 
major  portion  of  the  lands,  the  rent  of  which 
he  claims,  are  situate  in  Furreedpore  or  in 
'  Jessore,  and  proceed  with  his  suit  accord- 

The  appeal  is,  therefore,  allowed,  and  the 
Judge's  order  reversed  with  costs  on  the 
special  respondent. 


The  7th  December  1867. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Judges, 

Sale  <^  ptttnee  tenures  for  arrears  of  r^nt—Sec- 
tioo  xo8y  Act  X.,  1859— Incumbrances— Sec- 
tion 8  and  zz,  Regulation  VIII.,  z8z9— Stipu- 
IfitioQ  reterring  right  of  sale. 

Case  No.  188  of  1866. 

^igular  Appeal  from  a  decision  passed  by 
Ihe  Principal  Sndder  Ameen  of  Nuddea, 
'  dated  the  slh  March  1866, 


Brindabun  Chunder  Sircar  Chowdhry  and 
others  (Defendants),  Respondents, 

Baboo  Onookool  Chunder  Mookerjee  for 

Appellants. 

Baboos  Kishen  Kishore  Ghose,  Mohendro 
Lall  Shome,  Bungshee  Buddun  Mitter, 
and  Bykuntnath  Paul  for  Respondents. 

Suit  laid  at  Rupees  6,500. 

In  the  sale  of  a  putnee-tcnurc  for  arreare  of  rents 
effected  under  Section  108,  Act  X.,  1859,  the  tenure  passes 
free  of  incumbrances,  or  not,  according  as  it  would  have 
passed  had  the  sale  been  effected  under  the  provisions 
o£  any  law  in  force  at  the  time  of  the  passing  of  ActX. 

It  would  pass  free  of  incumbrances,  if  the  sale  took 

place  in  accordance  with  the  provisions  of  Regulation 

I  VIII.,  1819,  «.  e.y  if  the  right  of  bringing  to  sale  for  an 

j  arrear  of  rent  had  been  specially  reservedJby  stipulation 

in  the  engagements  interchanged  on  the  creation  of  the 

tenure. 

Phear,  y.— The  substantial  question  in 
this  case  is  whether  or  not,  on  the  sale  of  the 
putnee  by  the  zemindar  for  arrears  of  rent, 
the  putnee-tenure  passed  into  the  hands  of  the 
purchaser  free  of  the  incunjbrance  upon  it 
which,  in  the  shape  ofa  dur-putnee  tenure* 
had  existed  up  to  the  time  of  the  sale.  ' 

It  is  admitted  that  the  putnee-tenure 
was,  either  by  the  title-deeds  or  by  the  cus- 
tom of  the  country,  transferable  by  sale 
and  the  sale  in  question  was  effected  in 
execution  of  a  decree  for  arrears  of  rent 
which  the  zemindar  had  obtained  in  the 
Collector's  Court,  an  application  and  order 
for  that  purpose  having  been  made,  in  pur- 
suance  of  the  provisions  in  that  behalf  of 
I  Section  105,  Act  X.  of  1859.  The  sale 
was,  therefore,  legally  good  and  valid 
What  then  passed  by  it  ? 

The.  words  of  Section  105,  Act  X  of 
1859,  do  not  expressly  say  whether  onlv 
the  rights  and  interests  of  the  judgment 
debtpr  in  the  tenure  are  to  pass,  or  whether" 
on  the  other  hand,  the  purchaser  is  to  jret 
the  tenure  free  of  all  burdens.  If  fhe 
Section  had    been   entirely    silent   on   the 
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pcftlii^^Jie  first  of  these  alternatives  would, 
of  course,  have  been  presumed.  But  this 
is  not  strictly  the  case:  the  Section  refers 
in  certain  terms  to  the  rules  for  the  sale  of 
under-tenures  "for  the  recovery  of  arrears 
of  rent  due  in  respect  thereof  contained 
in  any  law  for  the  time  being  in  force," 
and  in  the  case  of  Shahabooddeen  vs.  Futteh 
Ali,  7  Weekly  Reporter  260,  a  Full  Bench 
of  this  Court  has  decided  that  this  refer- 
ence in  effect  incorporates  into  Act  X. 
the  provisions  of  the  then  existing  law 
with  regard  to  the  sale  of  tenures  for 
arrears  of  rent. 

From  this  decision,  it  follows  that,  in  the 
case  of  the  sale  of  a  tenure  for  arrears  of 
rent  effected  under  Section  105  of  Act  X. 
of  1859,  the  tenure  will  pass  free  of  incum- 
brances, or  not,  according  as  the  same  result 
would  have  followed  if  the  same  tenure 
had  been  sold  for  arrears  of  rent  under 
the  provisions  in  that  behalf  .of  any  law 
which  was  in  force  at  the  time  of  the  pass- 
ing of  Act  X.  • 

Now,  at  that  time,  the  sale  of  a  tenure 
could  only  be  free  of  incumbrances  if  it 
took  place  accordant  with  the  provisions 
of  Regulation  Vlll.  of  181 9.  Section  VIII. 
of  that  Regulation,  as  is  observed  in  the 
judgment  pf  the  Full  Bench,  points  out 
the  conditions  under  which  a  tenure  may 
be  brought  to  sale  within  the  terms  of  the 
Regulation,  and  Clause  i  of  Section  11  of 
the  same  Regulation  declares  that  all  such 
sales  (subject  to  certain  exceptions)  should 
be  free  of  incumbrances.  Now,  the  material 
condition  precedent  to  a  sale  being  made 
within  the  Regulation,  as  given  in  Section 
8,  is  that  "the  right  of  selling  or  bring- 
"  ing  to  sale  for  an  arrear  of  rent  may  have 
"been  specially  reserved  by  stipulation  in 
"the  engagements  interchanged  on  the 
"creation  of  the  tenure."  If  this  stipula- 
tion did  not  exist,  the  sale  would  not 
carry  with  it  to  the  purchaser  the  benefit 
of  the  Regulation.  It  is  essential,  then, 
to  the  defendants'  case  that  this  stipula- 
tion should  have  been  made  in  the  en- 
gagements interchanged  at  the  creation  of 
the  putnee.  Unless  this  was  so,  the  title 
to  the  dur-putnee  which  the  plaintiff  has 
made  out  gives  him  the  right  to  succeed  in 
suit.  But  there  is  no  evidence  whatever  on 
record  to  suggest  that  such  a  stipulation 
was  made  at  the  creation  of  the  putnee: 
therefore,  I  think  the  Lower  Court *"  has 
committed  an  error  in  dismissing  the 
plaintifE's  suit. 


The  defendants  argued  before  us  that  the 
sales  referred  to  by  Section  1 1  of  Regulation 
VIII.  of  1 81 9  were  not  limited  by  tlie 
words  of  Section  8,  but  certainly  included 
all  the  sales  for  arrears  of  rent  of  thu 
peculiar  tenure,  which  is  denominated  pitf- 
nee;  and  in  support  of  this  position  tbcv 
relied  on  Clause  2  of  Section  3  of  the  same 
Regulation.  This  runs  as  follows :  "  Putnee 
"  talookdars  are  hereby  declared  to  posses 
"  the  right  of  letting  out  the  lands  composing 
"  their  talooks  in  any  manner  they  may  deem 
"  most  conducive  to  their  interest,  and  any 
"  engagements  so  entered  into  by  such  talook* 
"  dars  with  others  shall  be  legal  and  binding 
"  between  the  parties  to  the  same,  their  heirs 
"and  assignees,  provided,  however,  that  no 
"such  engagements  shall  operate  to  the 
"prejudice  of  the  right  of  the  zemindar  to 
"  hold  the  superior  tenure  answerable  for  any 
"  arrears  of  his  rent,  in  the  state  in  which  he 
"granted  it  and  free  of  all  incumbrance 
"  resulting  from  the  act  of  his  tenants." 

But,  in  truth,  the  term  putnee,  as  used  u 
the  Regulation,  contains  in  itself  the  very 
limitation,  for  the  preamble  of  this  Regula- 
tion, when  describing  the  origin  and  charac- 
ter of  the  tenure,  usually  denominated  a 
putnee-talook,  "and  stating  the  reasons 
which  rendered  it  necessary"  to  regulate, 
and  define  the  nature  of  the  property  given 
and  acquired  on  the  creation  of  such  a  tenure, 
expressly  stated  that,  by  the  terms  of  engage- 
ments interchanged  at  that  time,  it  is,  amongst 
other  stipulations,  provided  that,  in  case 
"of  an  error  occurring,  the  tenure  may  be 
brought  to  sale  by  the  zemindar."  Conse- 
quently, as  it  appears  to  me,  this  argument 
fails  to  help  the  defendants. 

In  my  opinion,  the  decree  of  the  Court 
below  ought  to  be  reversed,  and  the  plaintiff's 
claim,  dismissed  with  costs. 

Bayley,  J. — I  concur  in  this  order  and  in 
the  view  that  the  material  point  is,  in  this 
case,  that  it  should  be  shown  that  there  was 
the  stipulation  for  the  agreement  between  the 
parties  for  sale  in  the  event  of  arrears.  Xo 
such  stipulation  has  been  shown. 

Thus,  there  is  an  error  in  the  Lovtr 
Appellate  Court's  holding  that  plaintiff's  mit 
should  be  dismissed.  • 
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•The  loth  December  1867. 

Present  : 

The  Hon'ble  G.  Loch  and  Dwarkanath 
Milter,  Judges. 

Onns  proband!— ETidence— Depositions  given 
when  defendant  was  not  a  party. 

Case  No.  1555  of  1867  under  Ad 
X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Shahahad^  dated  the  30th 
April  t86y^  reversing  a  decision  passed 
by  the  Deputy  Collector  of  that  District, 
dated  the  24th  January  i86y, 

Sbiimboo  Geer  Gossain  (Defendant), 
Appellant, 

versus 

Ram  Jewan  Lall  and  others  (Plaintiffs), 
Respondents, 

Mr,  R,  T,  Allan  and  Baboo  Mohinee  Mohun 
Roy  for  Appellant. 

Baboo  Unnoda  Pershad  Banerjee  for 
Respondents. 

In  «  suit  for  rent  alleged  to  be  due  under  a  particular 

Arrangement,  the  existence  of  which  is  repudiated  by 

.  "•• 

<|efendant,  it  is  for  plaintiff  to  prove  the  arrangement. 

Copies  o(  depositions  given  in  suits  in  which  defend- 
ing was  not  a  party  cannot  be  treated  as  evidence  in  a 
C9se  in  which  he  is  a  party. 

Mitter,  J, — The  following    points  have 

been  urged     before     us     in    this    special 

•  appeal:— 

Vol.  T?1II. 


ist, — ^That  the  Lower  Appellate  Cburt  has 
committed  an  error  in  law  in  throwing  the 
onus  of  proof  upon  the  special  appellant. 

2nd, — That  the  reasons  assigned  by  the 
Lower  Appellate  Court  for  coming  to  the 
conclusion  that  the  tenure  held  by  the 
special  appellant  is  a  danabundee  tenure  are 
bad  in  law. 

3rd. — ^That  the  amount  of  rent  claimed  by 
the  special  respondent  has  been  decreed  to 
him  without  any  legal  proof. 

With  reference  to  the  first  point,  we  are 
of  opinion  that  the  contention  of  the  special 
appellant  Is  well  founded.  After  going 
carefully  through  the  judgment  of  the  Low- 
er  Appellate  Court,  we  find  that  the  onus 
of  proof  has  been  wrongly  cast  upon  the 
fecial  appellant.  The  respondent  is  the 
plaintiff  in  the  cause.  He  has  sued  for  rent, 
alleging  that  the  special  appellant  was  bound 
to  pay  under  a  particular  arrangement.  I^ 
was  for  him  to  make  out  this  arrangement, 
when  its  existence  was  repudiated  on  the 
other  side. 

With  reference  to  the  second  point,  we 
are  of  opinion  that  the  Lower  Appellate 
Court  is  clearly  wrong.  The  first  reason 
assigned  by  that  Court  is  as  follows : — 

''  It  is  generally  known  that,  where  the 
''  lands  are  good,  the  danabundee  system  is 
''more  favorable  to  the  landlord  than  the 
*' agor^buttay  system  and  for  obvious 
''reasons.  Now,  there  are  copies  of  the 
"putwary  Huree  Chum's  evidence  in 
"  other  suits,  from  which  it  is  clear  that  he 
''stated  the  lands  in  this  estate  produced 
"from  18  to  so  maunds  per  beegah. 
"There  is -quite  enough  to  show  that  they 
"are  good  lands,  and  the  probability  is 
"  that  they  are  not  let  to  ryots  in  agore- 
*^buttayy  This  mode  of  reasoning  is 
cletrly  fallacious.  The  fact  that  the  agore- 
buttay  system  is  not  so  favorable  to  landr 
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lords  as  the  danabundee  system  does  not 
raise  any  presumption  that  a  particular 
tenure  belongs  to  the  latter  class.  Nor 
can  we  approve  of  the  mode  in  which  the 
Lower  Appellate  Court  has  come  to  the  con- 
clusion that  the  disputed  lands  are  good 
lands.  The  copies  of  the  depositions  of 
Huree  Churn  putwary  above  referred  to 
cannot  be  treated  as  evidence  in  this  case, 
because  those  depositions  were  given  in 
suits  to  ^ich  the  special  appellant  was  not 
a  party;  and  we  do  not  see  how  the  dis* 
puted  lands  can  be  assumed  to  be  good 
lands,  because  Huree  Chum  had  deposed 
that  the  lands  of  the  respondent's  estate 
generally  were'good  lands. 

The  second  reason  assigned  is  that  the 
special  appellaiU  had  failed  to  give  any 
evidence  that  there  were   other    lands    in 

I 

the  village  held  under  the  agorehuitay 
system.  The  special  appellant  was  not 
bound  to  give  any  evidence  on  this  point; 
nor  was  it  in  controversy  between  the 
parties.  But,  be  that  as  it  may,  we  cannot 
see  how  this .  reason  is  sufficient  to  make 
out  that  the  tenure  in  question  is  a  da9ui- 
bumUe  tenure. 

The  third  reason  assigned  is  equally  erro- 
neous. The  Lower  Appellate  Court  has 
observed  that,  the  agorehuttay  system  being 
more  favourable  to  the  ryot  than  the  dana- 
bundte  system,  one  Raj  Kishore,  who  has 
purchased  a  portion  of  the  lands  held  by  the 
special  appellant,  was  interested  in  making 
out  that  the  tenure  in  question  was  of  the 
former   description.    The   Lower  Appellate 


Court  seems  to  forget  that  tb»  specitl 
respondent  was  interested  the  other  way, 
and,  at  all  events,  it  is  clear  that  this  mode 
of  reasoning  is  by  no  means  pertinent  to  the 
issue  which  that  Court  had  to  decide  upon. 

The  fourth  and  last  reason  assigned  is 
that  Huree  Chum  putwary  had  failed  to 
produce  certain  chittahs  from  which  the 
jummabundee  papers  of  1254  were  pre- 
pared. The  Lower  Appellate  Court  had 
already  observed  in  an  earlier  part  of  its 
judgment  that  these  jummabundee  papers 
were  \^y  no  means  sufficient  to  prove  that 
the  tenure  in  question  was  a  danaiunda 
tenure  ;  and  we  fall  to  perceive  how  the  non- 
production  of  the  chittahs  referred  to  help- 
ed the  respondent  to  prove  his  case.  There 
is  nothing  to  show  that  Huree  Chum  wss 
called  upon  to  produce  those  papers ;  but, 
whether  he  was  or  not,  the  special  appeUsat 
cannot  su£Fer  by  his  laches. 

With   reference   to  the   third    point,  we 

are  by  no  means  satisfied  with  the  mode  in 

which  the  Lower  Appellate  Court  has  fiicd 

the  amount  of  rent  payable  by  the  specisi 

appellant.     The  rates  demanded  have  beefi 

declared  to  be  honest  and  fair,  but  we  do 

not  see  that  this  opinion  was  baaed  nppa 

any  legal  proof.     The  rale  claimed  appetxs 

to  us  to  be  exorbitant  on  the  very  face  of  it ; 

and  we  think  the  respondent  must  prove  it 

strictly  and  clearly  before  he  can  expect  to 

obtain  a  decree  for  it. 

The  case  is,  accordingly,  remanded  to  die 

♦ 
Lower  Appellate  Court  to  be  re-tried  litli  * 

reference  to  the  foregoing  remarks. 
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•  The  1 1  th  December  1 867. 

Present  : 

The  Hon'ble  G.  Loch  and  Dwarkanath 
Mitter,  Judges. 

Retriew  of  jadgmeiit^Late  Sudder  Court 

Applicaiion  /or  review  0/  judgment  passed 
by  Messrs,  A,  Sconce  and  C,  B.  Trevor, 

.  Iwp  of  the  Judges  0/  ike  late  Sudder 
Courts  on  the  4th  June  tSs^y  in  Special 
Appeal  No.  i^rg  of  iS$6^ 

Rao  Baneeram,  gaardian  of  Rao  Madhub 

Ram,  Plaintiff  (Appellant), 

Petitioner, 

versus 

Newaz  Bibee  and  others,  Defendants 
(Respondents),  Opposite  Party, 

Baboo  Motee  Lall  Mookerjee  for  Petitioner. 
., .  Np  one  for  Opposite  Party. 

'^An  'tpplicfttion  for  a  review,  on  the  g^und  of  the 
^Movery  of  new  evidence^  of  a  judgment  of  the  late 
Sudder  Court  rejecting^  a  special  appeal,  ought  not  to  be 
fliadeto  tlie  High  Court,  but  to  the  Court  of  original 
jurisdiction. 

.   Loch,  J. — This  is  an  application  to  admit 
a  review  of  the  judgment  of  the  late  Sudder 
Court  passed  in  special  appeal  so  far  back 
as  4th  June  1856,  under  which  the  special 
appeal   was  rejected.     The  present  appli- 
cation ia  based  on  the  ground  of  the  dis- 
covery of    new    evidence.    Had    the    late 
Sudder  Court  disposed  of  the  suit  in  regu- 
'i^ 'appeal,    the  application  to  thisi  Court 
mii^have  been  regular;  but,  as  the  Sudder 
Govt  merely  rejected  the   special  appeal, 
and  could  not  and  did   not  look  into  the 
evidence,  it  is  not  for  this  Court  to  receive 
any  application  for  the  admission  of  a  re- 
view on  the  ground    of  the  discovery    of 
4]K8h    evidence.    The    application  appears 
to   us  to    be    made    to  the  wrong  Court. 
Whether  there  are  grounds  for    admitting 


such  an  application*  after  the  lagse^  so 
long  a  period  since  the  judgment  was  passed 
by  the  Court  of  original  jurisdiction  is  for 
that  Court  to  determine.  We  reject  this 
application. 


The  i4tb  December  1867. 
Present : 

* 

The  Hon*ble  W.  S.  Setori-Karr  and  A.  G. 
Macpherson,  Judges, 

CiTil  Court  jurisdictioo-^SAle  bf  Collector 
(of  land  not  within  his  District). 

Case  No.  1529  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Patna,  dated  tbs  sl^  ^P^^^ 

•  186^,  reversing  a  decision  passed  by  the 
Moonsiff  of  that  District,  dated  the  23rd 
April  1866. 

Khoonoo  and  others  (some  of  the  Defendants), 

Appellants, 

versus 

Aoodal  Singh  and  others  (Plaintiffs), 

Respondents, 

Mr.  R,  E,  Twidale  for  Appellants. 
Mr,  C,  Gregory  for  Respondents. 

A  suit  lies  in  the  Civil  Court  to  set  aside  the  proceed- 
ings of  a  Collector  who  acts  without  JuriadictioB.  in 
selling  land  not  within  his  district,  • 

Macpherson,  7.— We  dismiss  this  appeal 
with  costs.  As  the  lands  did  not  lie  within 
the  jurisdiction  of  the  Collector  of  Gya,  he 
acted  without  jurisdiction  in  sdling  them. 
We  think  that,  in  such  a  case,a  suit  lies  in 
the  Civil  Court*  to  set  aside  as  illegal  that 
which  has  been  done  by  the  Collector.  See 
Jo^ee  Lall  versus  Nursing  Narain  Singh, 
4  Weekly  Reporter  5  (Act  X.  Cases). 
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'^he  17th  December  1867.. 

Present : 

The  Hon'ble  W.  S.  Seton-Karr  and  A.  G. 
Macpherson,  Judges, 


Eviction— Suit  by  landlord  as^ainat  lessee's 
tenants  during  currsncy  of  lease— Premature 
action. 


Regular  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Patna, 
daied  the  nth  December  1866, 


Case  No.  37  of  1867. 

Hedayatoonissa  Begum  and  others 
(Plaintiffs),  Appellants^ 

versus 


Shib  Dyal  Singh  and  others  (Defendanis), 

Respondents, 

Mr,  R,  E,  TwidaUy  Moonshee  Ameer  Aliy 
and  Baboo  Romanath  Rose  for  Appel- 
lants. 


Baboos  Unnoda  Pershad  Banerjee,  Sreenath 
Dois,  Kishen  Succa  Mookerjee,  and  Poor  no 
Chunder  Shome  for  Respondents. 

Case  No.  51  of  1867. 

Shib  Dyal  Singh  and  others  (Defendants), 

Appellants, 

versus 


Hedayatoonissa  Begum  and  others 
(Plaintiffs),  Respondents, 

Baboos  Kishen  Succa  Mookerjee  and  Unnoda 
Pershad  Banerjee  for  Appellants. 

Mr.  R,  E,  Iwidale  and  Moonshee  Aheer 
A  li  for  Respondents, 


.    Case  No.  158  of  1867. 

Velaet  Hossein  Khan  and  others  (Plaintiffs), 

Appellants^ 

versus 

Shib  Dyal  Singh  and  others  (DefeDdants)^ 

Respondents, 

Baboo  Mohendro  Lall  Shome  lot  AppelhmU. 

Baboo  Kishen  Succa  Mookerjee 
for  Respondents. 

Case  No.  159  of  1867. 

Loolf  All  (Plaintiff),  Appellant, 

^  versus 

Shib  Dyal  Singh  and  others  (DefendanU), 

Respondents, 

Baboo  Mohendro  Lall  Shome  for  Appellant. 

Baboos  Onookool  Chunder  Mookerjee  and 
Mohesh  Chunder  Chawdhry  for  Re- 
spondents. 


Certain  landlords'  suits  to  compel  their  lessee's 
tenants  to  clear  certain  lands  of  houses  and  trees>  aad 
to  restrain  them  from  building  or  encroaching  iafatarcb 
were  held  to  be  premature  while  the  lease  was  moaiai; ; 
their  cause  of  action  as  regards  any  eviction,  sabscqneot 
to  the  date  of  the  lease,  not  arising  until  the  lease  had 
expired. 

Seton-Karr,  y, — ^In  these  cases  three  se- 
parate sets  of  plaintiffs  sued  the  same  de- 
fendants in  three  separate  cases,  claiming 
to  compef  them  to  clear  certain  lands,  in 
Mouz&h  Makra,  of  houses  brick-built  and 
built  of  mud  and  tiled,  and  also  to  compel 
them  to  cut  down  mangoes,  bamboos,  and 
other  trees.  The  suits  were  also  intended 
to  restrain  the  defendants  from  building  or 
encroaching  for  the  future. 

The  plaints  were  all  drawn  in  the  same 
form,  and  the  representation  of  each  plaint- 
iff was  that  the  village  had  been  given  to 
one  Soorjo  Singh,  first  in  kutkina,  uid  then 
in  ijarah;  and  that,  from  the  year  1169,  the 
real  defendants,  Shib  DyHl  and  Ram  Lstl« 
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had  gradually  outstepped  the  limits  of  their 
homesteads,  built  houses,  laid  out  gardens, 
and  had  usurped  much  more  than  they  had 
any  right  to. 

The  extent  of  the  plots  originally  held  by 
the  defendants,  and  the  nature  of  the  several . 
encroachments,  were  all  very  fully  and  accu- 
ralely  set  forth  in  the  several  plaints,  with 
specific  boundaries,  but  it  is  unnecessary  to 
do  more  than  to  advert  to  this  fact. 

The  defendants  pleaded  that  they  had 
lived  on  the  same  lands  for  several  genera- 
lions;  that  their  ancestral  residence  stood 
thereon;  that  they  had  only  repaired  and 
enlarged  the  same,  as  opportunities  offered, 
without  any  encroachment ;  and  that  the 
plaintiffs  had  been  perfectly  well  aware  of 
what  had  been  done,  and  had  acquiesced  in 
the  same.  The  defendants  also  put  forth  a 
singular  statement  to  the  effect  that,  in  that 
part  of  the  country,  residences  were  exempt 
from  payment  of  rent. 

The  Piincipal  Sudder  Ameen  took  up  the 
three  cases  together,  went  into  the  evidence, 
which  was  mainly,  if  not  entirely,  oral,  and 
gave  a  decree  to  the  plaintiffs  in  each  of  the 
cases  for  plots  numbered  5,  6,  and  7,  refus- 
>ng  them  the  first  four  plots. 

The  plaintiffs  have  brought  three  separate 
appeals  to  obtain  plots  i  to  4,  and  the  de- 
endants  have  appealed,  in  No.  51,  against 
the  decree  for  plots  5  to  7. 

We  have  heard  some  of  the  material  evi- 
^nce  on  both  sides,  but  it  is  unnecessary 
lor  OS  to  give  any  opinion  as  to  the  force  and 
weight  thereof. 

One  thing  has  been  overlooked  by  the 
i^wer  Court,  and  that  U  that  the  three  suits 
are  premature.  The  defendants  do  not  deny 
the  tuk  of  the  plaintiffs  as  landlord.  The 
K  i°"  the  other  hand,  do  not  deny  the 
'ease  to  Soorjo  Singh,  under  whom  the  real 
defendants  Shib  Dyal  and  Ram  Dyal  hold. 
'  ne  extraordinary  plea  of  the  defendants  as 
0  exemption  of  houses  from  rents  could  not 
Stan        in  these  suits  under  any  circnm- 


right  now  to  call  on  the  defendants  tCkretBove 
them.  If  they  were  raised,  and  if  the  gar- 
dens were  laid  out,  by  encroachment,  after 
the  lease  had  commenced,  then  the  time  for 
the  plaintiffs'  action  has  not  arrived. 

Our  decision  must,  then,  be  that  the  three 
suits  of  ihi  plaintiffs  are  premature;  that 
their  cause  of  action,  as  regards  any  evicting 
subsequent  to  the  date  of  the  lease,  does  not 
arise  so  long  as  the  lease  of  Soorjo  is  running, 
and  that  these  suits  ought  to  have  been  dis^ 
missed. 

We,therefore,  dismiss  appeals  Nos.  37,158, 
and  159  with  costs  in  all  Courts  without  pre- 
judice to  the  plaintiffs'  right  to  institute  fresh 
suits  hereafter  in  a  proper  form,  and  at  a 
proper  time;  and  we  decree  appeal  No.  51 
with  costs  of  this  Court,  reversing  the  judg- 
ment of  the  Lower  Court,  and  dismissing  the 
three  suits  entirely. 


The  17th  December  1867. 

Present : 

The  Hon'ble  W.  S.  Seton-Karr  and  A.  G. 
Macpherson,  Judges. 

Limitation— Section  4,  Act  XIV.,  1859. 


l)ten*ffr'  ^°^®^^^'  .'s,q"»^e  clear  .is,  that  the 
d-^^r  'J^  "«^^  *^  ^^  aside,  as  it  were, 
wr]o  bmgh,  the  lessee,  and  to  go  in  under 
5^.  and  compel  his  tenants  to  knock  down 
."*ir  nouses,  and  cut  down  their  trees.    This 

'^ot  a  case  of  alleged  waste  or  damage, 
^flhe  buildings  were  really  in  existence 

^'nitted  by  thej)!airtti<Ts,  they  can  have  no 


Case  No.  100  of  1867. 
■ 
Regular  Appeal  from  a  decision  passed  hv 

dated  the  i8th  December  1866, 

Luchmun  Pershad  (Defendant),  Appellant, 

versus 

Rumzan  Ali  (Plaintiff),  Respondent, 

Bahoos  Unnoda  Pershad  Banerjeezxi^  Poorno 
Chunder  Shome  for  Appellant. 

Mr.  R,  E.  twidale  for  Respondent. 

Dy  a  detcndant,  is  not  an  acknowledgment  within  the 
meaning  of  Section  4,  Act  XIV.  of  it^g. 

Macpherson,  J.—Tnz  only  question  which 
arises  upon  this  appeal  is,  whether  or  not  the 
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cEtttee^vX  forward  by  the  plaintiff  is  a  suflfi- 

cient  acknowledgment  within  the  meaning  of 

Section  4  of  Act  XIV.  of  1859,  to  prevent 

the  plaintiff's  claim  from  being  barred  by 

limitation.      The  chiltee  in  question  is  not 

proved  to  have  been  signed  by  the  defendant, 

but  we  may  take  it  that  it  has  been  proved  '  The  Hon'ble  F.  B.  Kemp  and  D\raA2 

to  have  been  sealed  by  him.  Mitter,  Judges, 


The  18th  December  1867. 


Present : 


We  are  of  opinion  that,  so  long  as  the 
acknowledgment  is  not  a  writing  signed  by 
the  defendant,  it  is  insufficient.  Signing  is 
one  thing,  and  sealing  is  another ;  and  there 
is  no  evidence  that,  in  affixing  his  seal,  the 
defendant  meant  it  to  be  considered  as  his 
signature. 

For  the  respondent  it  is  urged  that  the 
question  was  not  distinctly  brought  to  his 
notice  in  the  I/)wer  Court,  and  that  an  op- 
portunity should  be  given  to  him  to  give  fur- 
ther evidence. 


But  the  issue  of  limitation  has  been  dis- 
tinctly raised  from  the  first,  and  it  was  one 
of  the  issues  fixed  at  the  trial  in  the  Lower 
Court.  Moreover,  the  plaintiff's  case  is  based 
upon  a  chiitee  alleged  to  be  '*  sealed,"  and 
the  plaint  contains  no  allegation  that  it  was 
ever  signed  by  the  defendant.  When  the 
case  went  to  trial,  what  the  plaintiff  attempt- 
ed 'to  prove  was  that  the  chittee  was  written 
by  one  Omroo  Singh,  and  sealed  by  the 
defendant.  Omroo  Singh  denied  in  toto 
that  he  had  written  any  portion  of  the  chiitee. 
But,  from  inspection  of  the  chittee^  it  is  per- 
fectly clear  that  it  is  written  throughout  in 
one  hand;  and  if  the  body  of  it,  as  the 
plaintiff  says,  be  written  by  Omroo  Singh, 
the  name  of  the  defendant  is  written  also  by 
Omroo  Singh.  Defendant's  name,  we  may 
add,  appears,  not  in  the  place  where  a  sig- 
cature  is  usually  to  be  looked  for,  but  at  the 
head  of  the  paper. 

The  plaintiff  reste^)  his  case  on  ah  acknow- 
ledgment in  writing  sealed,  but  not  signed, 
by  the  defendant.  Such  an  acknowledgment 
does  not  suffice  under  Section  4  to  prevent 
the  suit  from  being  barred  by  limitation ;  and 
the  suit  ought  to  have  been  dismissed  by 
the  Lower  Court. 

For  these  reasons,  we  reverse  the  decision 
of  the  Lower  Court,  and  dismiss  the  plaintiff's 
suit,  with  costs  in  both  Courts. 


Infructnoua  dterae— Poittt  not  taken  ns 
appeal,  not  permitted  to  be  raised  ia 
ings. 


Case  No.  1724  of  1867. 

Special  Appeal  from  a  decisions  paiud-  fy 
the  Judge  of  Shakabad,  dated  the  22nd 
April  i86j^  modifying  a  decision  poised 
by  the  Sudder  Anuen  of  that  District, 
dated  the  28th  December  i866. 

Moharajah  Mohessur  Buksh  Singh    Balm- 
door  (Plaintiff),  Appellant, 

versus 


«> 


Muthoora  Pershad  and  others  (DefeAdanl^ 

Respondents. 

Baboos  Mohinee  Mohun  Roy  an^  Romaiirik 

Bose  for  Appellant. 

♦  ■  • 

Baboo  Poomo  Chunder  Shome  for 
Respondents. 

An  objection  having  been  taken  to  a  decree  of  a 
Lower  Court,  on  the  ground  that  it  decreed  the  da»« 
against  each  shareholder  in  a  talook,  without  dascbf 
ing  the  extent  of  liis  share,  it  was 

Held  by  Kemp,  J.  (dismissing  the  appeal),  that  this 
ground  could  not  be  permitted  to  be  taken  by  the  plead 
er,  as  ii  had  not  been  taken  in  spedal  appeal. 

Held  by  Mitter,  J,  {contra),  that  it  wu  imi 
whether  the  point  had  been  Ukea  or  not,  and  that 
case  should  be  remanded,  because  the  decree  was  ia- 
capable  of  execution. 

Kemp,  7.— We  both  concur  in  opii 
that  the  talook  is  not  liable,  llie  sec 
ground  which  the  pleader  seeks  to  raiseJ 
viz,,  that  the  Judge  ought  to  have  p^ 
a  joint-decree,  and  not  a  decree  against  mtm 
shareholder  respectively  to  the  exteat  ^'W 
share,  is  not  taken  in  special  appeal,  aod  I| 
cannot  permit  it  to  be  taken. 
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The  plaint  certainly  did  in  general  terms 
ask  to  recover  certain  sums  paid  by  the  plaint- 
iff on  account  of  revenue  over  and  above 
his  quota,  and  it  would  have  been  better 
had  the  Judge,  when  he  found  the  talook  to 
b^  not  liable,  decided  the  question  of  the 
extent  o^  the  respective  shares  of  the'  de- 
fendants, instead  of  passing  what  in  its  pre- 
sent form  is  an  infmctuous  decree,  for  it  is 
HH' wpable  of  execution,  inasmuch  as  the 
starts  are  not  disclosed  even,  mnch  less  es- 
tablialied.  But  the  special  appellant  has 
himself  to  blame  for  this ;  he  ought  to  have 
disclosed  bis  share  and  that  of  his  co-sharers, 
and  not  to  have  contented  himself  with  go- 
ing against  the  talook.     Further,  he  omitted 

t6  raMe  the  point  in  special  appeal. 
•» 

I  woi^d  dismiss  the  appeal  with  costs  and 
ui^r<est* 

Miiiery  J. — I  am  of  opinion  that  the  case 
ought  to  be  remanded  to  the  first  Court,  to 
try  the  extent  of  the  shares  belonging  to  the 
different  defendants.  There  is  nothing  in 
the  form  or  substance  of  the  plaint  to  exclude 
soch  an  enquiry.  The  parties  ought  to  have 
been  asked  to  disclose  their  respective  shares, 
and  a  decree  ought  to  have  been  passed  in 
iaifmt  of  the  special  appellant  against  each 
defendant  in  proportion  to  his  share.  I 
think  it  immaterial  whether  the  point  has 
b^^  lak^n  or  not.  The  decree  of  the  Lower 
Appellate  Court,  as  it  stands,  is  incapable  of 
execution ;  such  a  decree  ought  not  to  be  al- 
knred  to  stand.  This  judgment  will  also 
apply  to  special  appeal  No.  1725  of  1867. 


The  i8tb  December  1867. 

Present  : 

The  Hon'fole  F.  B.  Kemp  and  Dwarkanath 

Mitter,  Judges, 


Parol 


Case  No.  1609  of  1867. 

Spidal  Appeal  from  a  decision  passed,  by 
■  iht  y-udge  of  Beerhhoom,  dated  the  2$th 
i  April  M^ift  reversing  a    decision  passed 

hy  the  Moonsiff  of  Anrdakara,  dated  the 

30tk  April  1866. 


Pheloo  Monee  Dossia  (Defendant),  Afpellantf 

'versus 

Greesh  Chunder  Bhuttacharjee  and  others 
(Plaintiffs),  Respondents. 

Bahoos  Nil  Madhub  Sein  and  Tarucknath 
Sein  for  Appellant. 

Baboos  Chunder  Madhub  Ghose  and  Bungshee 
Dhur  Sein  for  Respondents. 

Parol  evidence  is  admissible  to  prove  the  conduct 
of  the  parties,  the  value  oi  the  property,  and  other  cir- 
cumstances connected  with  the  transaction  between  the 
parties  to  the  written  contract. 

Mitter y  J. — Two  points  have  been  urged 
before  us  in  this  special  appeal : — 

rst, — That  the  Lower  Appellate  Court  has 
acted  wrongly  in  admitting  parol  evidence 
to  vary  the  terms  of  a  written  contract  con- 
traly  to  the  terms  of  the  Full  Bench  Ruling 
in  page  68  of  Volume  V.,  Sutherland's  Weekly 
Reporter. 

2nd, — That  the  Lower  Appellate  Court 
has  found,  without  evidence,  the  facts  relied 
upon  by  itself  to  prove  the  conduct  of  the 
parties  and  the  value  of  the  property  in  suit. 

We  think  that  the  first  objection  is  with- 
out any  force.  The  Full  Bench  ruling  above 
referred  to  never  meant  to  exclude  parol 
evidence  with  regard  to  the  conduct  df  the 
parties,  the  value  of  the  property,  and  other 
circumstances  connected  with  the  transac- 
tion. The  Lower  Appellate  Court  was  fully 
right  in  holding  that  oral  evidence  was 
admissible  on  such  points.  We,  therefore, 
reject  the  first  point. 

W^ith  reference  to  the  second,  we 
observe  that  the  Lower  Appellate  Court 
has  acted  without  any  legal  evidence 
before  it.  There  was  no  legal  evidence 
to  prove  either,  the  value  of  the  pro- 
perty, or  the. existence  of  a  similar  trans- 
action between  the  parties  on  a  previous 
occasion.  The  respondent  had  appealed  to 
the  Lower  Appellate  Court  on  the  ground  that 
the  first  Court  had  refused  to  take  evidence 
on  those  points.  There  can  be  no  doubt, 
therefore,  that  the  judgment  of  the  Lower 
Appellate  Court  ought  to  be  set  aside,  and 
we  ttfink  that,  under  the  circumstances,  the 
case  ought  to  be  sent  back  to  the  first  Court, 
with  a  view  to    allow  the  respondent  the 
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opportuirity  of  proving  hts  allegations  re- 
garding the  real  character  of  the  transaction 
in  the  manner  indicated- by  the  Full  Bench 
decision. 


The  i8th  December  1867. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  Dwarkanath 

Mitter,  Judges, 

Suit  for  kttboolent— Intervention—Section  77, 
Act  X.,  x8S9^Receipt  of  rent  up  to  time  of 
suit. 


Case  No.  1581  of  1867  under  ActX.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
.  the  Officiating  Judge  of  Mymensinghy 
dated  the  26th  April  1867,  affirming"  a 
decision  passed  by  the  Deputy  Collector 
of  that  District,  dated  the  i6th  November 
i86s. 

Kalee  Mohun  Roy  (Plaintiff),  Appellant, 

versus 

Shaikh  Nazir  and  others  (Defendants), 
Respondents. 

Baboo  Otool  Chundtr  Moot^erjee  for 
Appellant. 

Baboos  SreencUh  Banerjee  and  Nuleet  Chun- 
der  Sein  for  Respondents. 

^^  Where  the  purchaser  of  a  share  of  a  talook,  which  had 
l>eefi  attached  under  Section  26,  Regulation  V.,  1812, 
and  WIS  under  attachment  nearly  30  years,  sues  for  a 
kubookut,  and  his  suit  was  opposed  by  an  intervenor 
who  had  purchased  another  share,  it  was  held  that  the 
Judge  was  wrong  in  dismissing  the  suit,  because  the  in* 
tervenor  and  her  vendors  had  been  in  exclusive  pos- 
session before  the  attachment ;  the  sole  question  having 
been  who  was  actually  and  in  good  faith  in  receipt  and 
enjoyment  of  the  rent  before  and  up  to  the  time  of  the 
suit. 

•  Kemp,  J, — This  was  a  suit  for  a  kuboo- 
leut.  The  admitted  facts  of  the  case  are 
these : —  i 

A  talook  by  name  Noagazee,  an   8-anna 
share,   was   held   by  six   co-sharers.    The 


plaintiff  is  the  purchaser  of  a  a  annas,  9  gds. 
2  c.  I  krant  share;  the  intervenor  is  the 
purchaser  of  a  i  anna,  6  gds.,  2  c,  a  krants, 
both  in  execution  of  decrees.  The  entire 
8  annas  of  the  talook  was  attached  in  May 
1837  under  the  provisions  of  Section  26, 
Regulation  V;  of  18 12,  and  was  under  at- 
tachment for  nearly  thirty  years. 

The  suit  of  the  plaintiff  ^^as  opposed  bv 
an  intervenor  by  name  Kisto  Monee,  the 
purchaser  of  a  i  anna,  6  gds.,  2  c,  2  krants 
share,  and,  on  her  intervention,  the  suit  of 
the  plaintiff  was  dismissed. 

The  Judge  held  that  he  had  nothing  to  do 
with  the  respective  shares  of  the  parties, 
the  essential  point  in  his  opinion  being 
whether  plaintiff  received  rent  from  the 
defendant  or  not,  and  that,  as  it  had  been 
established  that,  before  the  attctchment,  the 
intervenor  and  her  vendors  had  been  in  ex- 
clusive possession  of  Mouzah  Bagergaoa 
Nowarpore,  the  plaintiff's  suit  for  a  kaboo- 
leut  must  fail. 

We  think  that  the  Judge  was  clearly 
wrong  in  looking  to  a  state  of  things  which 
may  or  may  not  have  existed  thirty  years 
ago,  prior  to  the  attachment  of  the  whole 
talook.  The  extent  of  shares  is  not  disput- 
ed, and  the  fact  that  the  whole  estate  was 
in  the  possession  of  a  Surburakar  as  a  joint- 
property  is  also  admitted.  The  Judge 
should,  therefore,  have  looked  to  this  point 
alone,  viz,,  who  was  actually  and  in  good 
faith  in  the  enjoyment  and  receipt  of  the 
rent  before  and  up  to  the  time  of  the  suit, 
without  reference  to  a  state  of  things 
existing  nearly  thirty  years  prior  to  the 
suit. 

The  case  is  remanded.  The  Judge  will 
try  this  issue  with  reference  to  the  provi- 
sions of  Section  tj.  Act  X.  of  1859.  If  the 
intervenor  fail  to  establish  her  enjoyment 
and  receipt  of  the  rent  in  good  faith  before 
and  up  to  the  commencement  of  the  svtt, 
the  Judge  must  decide  as  between  the  plaint- 
iff and  the  defendant. 

It  has  been  said  that,  even  after  the  re- 
moval of  the  attachment,  the  intervenor  has 
been  in  the  receipt  of  the  rent.  We  observe 
that  the  attachment  was  removed  in  Febm- 
ary  1866,  and  this  suit  was  brought  in  JaK 
1866.  The  Judge  must,  therefore,  finfli 
whether  this  receipt  by  the  intervenar«  if| 
estiblished,  was  a  bond-fide  one  or  not. 

The  special  appellant's  pleader  wpsi 
against  the  order  of  remand  that,  as  Bis| 
client  has  got  possession  of  his  purdio^ 
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share  in  execution  of  a  decree  by  a  Civil 
Coart  Ameen,  the  Judge  was  bound  to 
consider  his  client  as  in  possession,  and  to 
have  refused  to  hear  any  application  by  an 
intervenor  under  Section  yj,  and  that,  there* 
fore,  a  remand  is  unnecessary.  A  decision, 
page  II,  Act  X.  Rulings,  Weekly  Reporter, 
Volume  III.,  is  quoted.  But  to  this  it  will 
be  sufficient  to  remark  that  the  respondent 
was  not  a  party  to  those  proceedings  in  exe- 
cotion. 

The  case  is  remanded  with  reference  to 
ihe  above  remarks.  Costs  to  follow  the 
result. 

This  decision  governs  No.  1583. 

The  20ih  December  1867. 

Present : 

The  Hon'ble  W.  S.  Selon-Karr  and 
A.  G.  Macpherson,  Judges. 

Dak  Expenses  —  Putneedar — Special    appeal 
—Section  27,  Act  XXIII.  of  1861. 

Case  No.  1450  of  1867. 

Special  Appeal  from  a  decision  passed  by 
Mr,  A,  E.  Eusselly  Judge  of  East 
Burdwan^  dated  the  2$th  April  i86y,  re- 
versing a  decision  passed  by  the  Moonsiff 
0/ Mahomedporey  dated  the  j/st  January 
1S67. 

Maharajah  Dheraj  Mahtab  Chund  Bahadoor 
(Plaintiff),  Appellant, 

versus 

Radha  Btnode  Chowdhry  (Defendant), 
Respondent, 

Baboos  Juggodanund  Mookerj  e  and  Chun^ 
der  Madhub  Ghose  and  Moonshee  Ameer 
Ali  for  Appellant. 

Bahoos  Hem  Chunder  Banerjee  and  Mohi- 
nee  Mohun  Roy  for  Respondent. 

A  case  in  which  a  zemindar  sues  a  putneedar  for  dAk 
expeases,  according  to  his  putnee-jumma,  is  of  a  nature 
cognizable  by  a  Court  of  Small  Causes ;  and  as  such, 
bjT  Section  27^  Act  XXIII.  of  1S61,  no  special  appeal 
will  fie. 

Seton-Karr,  f, — In  this  case  the  re- 
spondent takes  a  preliminary  objection  which. 
Hi  our  opinion,  puts  the  appellant  out  of 
Court. 

A  case,  in  which  a  zemindar  snes  a  put- 
."ntedar  for  d&k  expenses,  according  to  his 
ptitnee-jumma,  is  a  case  of  a  nature  cog- 
nizable by  a  Court  of  Small  Causes ;  and,  as 
inch,  by  Section  37  of  Act  XXIII.  of  1861, 
^  6pecial  appeal  will  lie. 
'  The  suit  i8»  therefore,  dismissed  with  all 
costs  and  intere^. 

yol.  VIII. 


The  20th  December  1867.^ 
Present : 

The  Hon'ble  \V.  S.  Selon-Karr  and 
A.  G.  Macpherson,  Judges, 

Evidence— Canoongoe  papers. 

Case  No.  1753  of  1867  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Afoorshedabad,  dated  the 
joth  April  iSSji  reversing  a  decision 
passed  by  the  Deputy  Collector  of  that 
District,  dated  the  4th  October  1866. 

Dwarkanath  Chuckerbutty  (Defendant), 

Appellant, 

versus 

Tara  Soonduree  Burmonee  (Plaintiff), 
Respondent. 

Baboo  Poorno  Chunder  Shome 
for  Appellant. 

No  one  for  Respondent. 

Old  canoongoe  papers  cannot,  in  the  absence  of  evi- 
dence to  show  what  they  are,  and  that  they  came  out 
of  proper  custody,  be  received  in  evidence :  before  such 
papers  can  be  admitted  as  evidence  against  a  party,  it 
must  be  shown  how  they  can  be  used  against  him. 

Macpherson,  J. — It  appears  to  me  that 
the  objection  taken  to  the  admission  of  the 
canoongoe  papers  is  sound,  and  that  those 
papers  were  improperly  received  as  evidence 
against  the  (defendant. 

In  the  first  place  there  is  no  evidence  to 
show  that  the  papers  came  out  of  proper 
custody,  or,  in  fact,  to  show  what  they  were ; 
and,  in  the  second  place,  it  does  not  appear 
that,  even  if  the  papers  had  been  sufficient- 
ly  proved,  they  could  be  used  as  evidence 
against  the  defendant. 

The  Judge  remarks  that,  because  Hara* 
dhun,  the  person  named  in  the  canoongoe 
papers,  is  admitted  to  have  been  the  defend- 
ant's grandfather,  therefore  the  tenure  he 
held  must  have  been  the  tenure  which  is  the 
subject  of  this  suit,  if  it  existed.  But,  in 
the  absence  of  any.  evidence  whatever  upon 
this  point,  the  inference  the  Judge  draws 
seems  to  me  to  be  rather  illogical.  It  does 
not  follow  that,  simply  because  Haradhun 
was  the  grandfather  of  the  present  defend- 
ant, therefore  the  tenure  referred  to  in  the 
canoongoe  papers  is  that  which  is  the  sub- 
ject of  the  present  suit. 

'fhese  papers  having  been  improperly 
admitted,  our  decision  must  be  in  favor  of 
the  appellant. 
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The  decree  of  the  Lower  Appellate  Court 
is  reversed,  and  the  plaintiffs  suit  is  dismiss- 
ed with  all  costs  in  all  the  Courts. 

The  appeal  of  the  plaintiff  (No.  1772  of 
1867)  is,  as  a  necessary  consequence,  also 
dismissed  with  costs. 

Seton-Karr,  J, — I  am  of  the  same  opinion. 
If  canoongoe  papers  are  shown  to  have 
been  properly  kept,  and  to  have  been  brought 
from  the  proper  quarter,  they,  no  doubt, 
ought  to  be  received,  under  certain  circum- 
stances, as  evidence,  quantum  valeal.  But, 
in  this  instance,  I  concur  in  holding  that 
they  are  not  shown  to  have  been  properly 
admitted ;  and,  on  the  Judge's  own  showing, 
it  was  not  legal  for  him  to  draw  the  infer- 
ence that,  by  them,  the  plaintiff  had  suffi- 
ciently rebutted  the  case  set  up  by  the 
defendant.  The  whole  case  should  be  dt^- 
missed  with  costs  and  interest. 

Appeal  No.  1772  must  be  governed  by 
this,  and  must  be  dismissed  with  costs  and 
interest. 


The  24th  December  1867. 

Present : 

The  Hon'ble  W.  S.  Seton-Karr  and 
A.  G.  Macpherson,  Judges. 

Suit  for  abatement  of  rent. 

Case  No.  1558  of  1867  under 
Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  bv 
the  Judge  of  Rajshahye^  dated  the  22nd 
April  i86y^  affirming  a  decision  passed 
bv  the  Collector  of  that  District ^  dated 
the  joth  June.  1S66. 

Obhoy  Gobind  Chowdhry  (Defendant), 

Appellant^ 

versus 


No  one  for  Respondent. 

A  suit  for  abatement  o(  rent  will  not  lie,  unless  tW 
plaintiff  admits  that  the  relation  oi  landlord  and  tc&am 
exists  between  him  and  the  person  from  whom  the 
abatement  is  soug^ht  as  to  the  lands  in  respect  of  wbich 
it  is  soug^ht. 

Macpherson,  J, — ^This  was  a  suit  for 
abatement  brought  in  the  Collector's  Court 
under  Act  X.  of  1859.  The  Judge  has  held 
that,  under  Section  18  and  Section  23, 
Clause  3,  of  that  Ad,  the  suit  will  lie. 
But  the  Judge  found  that  the  real  question 
at  issue  between  the  parties  was  not  as 
to  the  right  to  abatement  properly  so  called, 
but  as  to  whether  or  not  a  certain  tract  of 
land  measuring  some  1,800  odd  beegahs 
was  included  in  the  plaintiff's  pottah.  The 
Judge  decides  on  the  evidence  that  the 
land  in  dispute  is  held  by  the  plaintiff,  but 
not  under  the  defendant ;  and  he  has  given 
the  plaintiff  a  decree,  accordingly,  for  a 
certain  abatement. 

L 

I  We  think  the  Lower  Court  is  wrong. 
The  suit  is  merely  for  abatement  of  rent. 

i  In  suing  for  abatement,  the  plaintiff  admits, 

,  and  necessarily  so,  that  the  lands  in  respect 
of  which  he  seeks  abatement  were  at  one 

,  time,  if  not  at  the  time  of  suit,  included  in 
his  tenure — that  the  relation  of  landlord  and 
tenant  exists  between  himself  and  the  per- 
son from  whom  the  abatement  is  sought, 
as  to  the  lands  in  respect  of  which  it  is 
sought. 

In  the  present  case,  the  plaintiff,  it  appears, 
denies  that  the  relation  of  landlord  and  tenant 
exists  between  him,  and  the  defendant  as  to 
the  land  in  question.  He  says  that,  in  a  former 
suit,  rent  was  wrongly  assessed  against  btm 
on  lands  not  covered  by  his  pottah ;  and  be 
contends  that,  in  now  assessing  the  rent  be 
has  to  pay,  these  lands  should  be  incloded. 
Such  a  suit  is  not  a  suit  for  abatement,  nor 
in  the  nature  of  such  a  suit.  It  is  simply 
a  suit  for  a  declaration  that,  as  regards  these 
lands,  the  plaintiff  is  not  the  defendant'sij 
tenant. 

The  suit  is  wrongly  brought,  and 
to  have  been  dismissed  as  soon  as  it  vacl 
shown  that  it  was  not  a  suit  for  abatemenl«[ 
The  respondent  has  not  appeared  before  as; 
but  we  have  no  doubt  that  the  order  of  lbe| 
Lower  Court  cannot  stand. 


Mr.  T.  J.  Kenny  (Plaintiff),  J?«/<?«</^li/.      |     We    reverse    the    orders    of    the   Ldvci 

.  Courts,  and  dismiss  the  plaintiff  s  suit  vilk 
Baboo  Mohinee  Mohun  Roy  for  Appellant. .  costs  in  all  the  Courts. 
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The  24th  December  1867. 
Present  : 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Judges, 

Ancestral  property  —  Alienations  by  Hindoo 
widow  —  Rights  of  reversioners  —  Limitation 
—  Suit  for  possession  —  Plaintiff's  statement 
on  oath  —  Execution  of  money-decree  — 
Widow's  rights  and  interests  —  Collectorate 
Chellauns  —  Evidence  —  Legal]necessity. 

Regular  Appeals  from  a  decision  passed  by 
Baboo  Go  bind  Chunder  Sandy  al^  Officiat- 
ing Principal  Sudder  Ameen  of  Sarun, 
dated  the  joth  June  1866, 

Case  No.  320  of  1866. 

Ram  Shewuk  Roy  and  others  (some  of  the 
Defendants),  Appellants^ 

versus 


Sheo  Gobind  Sahoo  (Plaintiff),  Respondent, 

Mr.  R,  V,  Doyne  and  Baboos  Unnoda 
Pershad  Banerjee  and  Kishen  Succa 
Mookerjee  for  Appellants. 

Bahoos   Onookool    Chunder   Mookerjee    and 
Tarucknath  Sein  for  Respondent. 

And  Appeals  Nos,  ^21,  328,  329,  331,  332, 

337^  33^*   350,  353^  355>  3S^y  359^  3^o, 
368 J  and  j6g  of  1866, 

A  Hindoo  widow  takes,  with  her  husband's  estate, 
the  power  of  alienation ;  and  conveyances  made  by 
her  give  a  good  title,  liable  only  to  the  superior  claim 
of  soch  of  her  husband's  heirs  as  may  be  alive  at  the 
time  of  her  death.  ^ 

Following  a  decision  of  a  Division  Bench  of  the  fligh 
Court,  it  was  held  that,  on  the  death  of  a  Hindoo  widow, 
her  deceased  husband's  heirs  become  entitled  to  all  his 
iflDmoveable  property  which  was  in  her  hands,  except 
only  so  much  as  might  have  been  disposed  of  by  her, 
under  circumstances  which  would  render  her  alienations 
binding  against  them. 

In  soch  a  case  the  heir's  cause  of  action,  in  a  suit  to 
obtain  possession,  accrues  on  the  day  of  the  widow's 
death. 

A  plaintiff's  statement  on  oath,  as  to  the  re-transfer 
to  himself  of  certain  property  which  had  been  sold  by 
bnn,  when  unrebuttea  by  any  other  evidence,  was  con- 
sidered some  evidence  of  the  fact  alleged,  and  was  not 
^wed  to  be  objected  to  in  appeal. 

The  sale  of  a  Hindoo  widow's  rights  and  interests'm 
ner  husband's  estate,  in  execution  of  a  money -decree 
9^$t  her,  does  not  touch  the  estate. 

Collectorate  chellauns,  acknowledging  the  receipt  of 
W>vernment  revenue,  were  held  to  be  no  evidence  of  the 
"•cessitv  for  the  sale  of  the  ancestral  property  on  ac- 
j.  cwBt  or  which  the  revenue  was  paid. 

Phear,  J, — ^The  above  sixteen  cases  of 
appeal  arise  out  of  two  suits  of  ejectment : 
roe  first  brought  by  Sheo  Gobind  Sahoo  and 
AJnasee  Kooer  as  co-plaintiffs  against  some 
one  hundred  aiyl  sixty-one    defendants  to 


I  recover  certain  land  in  the  district  of  Sarun ; 
and  the  other  by  Deo  Koomar  Singh  against 
the  same  defendants  with  slight  variation 
in  respect  of  the  same  land. 

The  facts,  so  far  as  they  are  necessary  to 
render  the  matter  of  litigation  intelligible, 
may  be  shortly  stated  as  follows : — 

The  property  in  suit,  which  is  very  ex^ 
tensive,  consists  of  a  four-annas  share  in 
a  considerable  number  of  mouzahs,  and  it 
was  formerly  the  separate  estate  of  one 
Baboo  Digambur  Singh.  •  On  his  dying,  very 
many  years  ago,  without  leaving  any  issue 
surviving  him,  his  widow,  Bal  Kooer,  took 
the  property  for  the  estate  of  a  Hindoo 
widow.  She  was  young  at  that  time,  but 
she  lived  to  attain  a  great  age,  and  only  died 
so  lately  as  the  13th  November  1853. 
During  the  early  part  of  her  widowhood, 
she  encumbered  or  made  away  with  the 
whole  of  the  property  in  question,  and  the 
substantial  (defendants  in  these  suits  are  her 
alienees,  or  their  representatives,  claiming 
under  conveyances,  which  all  date  back 
mere  than  twenty-five  years.  At  the  death 
of  Digambur,  it  seems  that  Raj  Coomar 
Singh,  Moharaj  Singh,  and  Joobraj  Singh, 
the  three  minor  sons  of  his  deceased  brother 
Nityanund,  were  his  nearest  of  kin,  and 
entitled  to  succeed  to  his  property,  had  the 
widow  been  then  out  of  the  way.  Both 
Moharaj  and  Joobraj  died  during  the  life- 
time of  Bal  Kooer.  The  former  had  no 
issue,  but  the  latter  left  a  son  Gunga  Per- 
shad alias  Ghuseetun  Lall,  who,  with  his 
uncle  Raj  Coomar,  survived  the  widow,  and 
is  a  prominent  figure  in  the  present  suits. 
The  minors  did  not  allow  Bal  Kooer  to 
remain  in  undisputed  possession  of  the  pro- 
perty, but  sought,  in  an  action  brought  by 
guardians  on  their  behalf,  to  recover  it 
from  her,  on  the  allegation  that  it  wasyWii/ 
family-property,  not  the  separate  property 
of  her  late    husband.     In   this    contention 

^  they  entirely  failed,  an^ 

1S13,  March.  ^j^^.^  g^.^  ^^^g  dismissed 

in  March  1813. 
On  the    28th  September   1853,  just  40 
o.Lc    .    u        years  after  this  event,  and 

1853, 2Sth  September.     [^,^^^^    ^^    ^^^    ^^^^^  ^^ 

both  Moharaj  and  Joobraj,  Raj  Coomar  and 
Ghuseetun  Lall  were  left  the  sole  repre- 
sentatives of  the  original  plaintiffs,  Bal 
Kooer  executed  an  ikrar,  in  which,  after 
reciting  among  other  things  the  foregoing 
litigation,  also  that  an  application  for  a  re- 
view* of  the  judgment  passed  in  181 3  re- 
mained still  undecided,  and  then,  setting  out 
the  state  of  the  family,  she  went  on  to  say : 
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**As  ih*  said  Baboos"  (m,  Raj  Coomar' 
and  Ghuseetun  Lall)  *'bear  nearer  relation 
"  to  my  husband  than  to  Baboo  Utool  Chand, 
"deceased"  (a  collateral  member  of  the 
family),  "  so  Ihey  are  undoubtedly  entitled 
"  to  the  properly  of  my  husband  in  exclusion 
"of  all  other  heirs.  For  fear  of  God  and 
"  of  my  own  free  will,  1  give  up  my  claims 
"  to  the  heirship  of  my  husband  without 
"any  diminution  or  increase.  The  right 
"of  my  husband  aforesaid  I  make  over  to 
"the  aforesaid  Baboos,  and  put  Baboos 
"  Raj  Coomar  Singh  and  Gunga  Pershad 
*' alias  Ghuseetun  Singh,  son  of  Joobraj 
"Singh  (deceased),  in  possession  of  the 
"entire  property,  left  by  my  husband  as 
"claimed  in  the  inheritance-case.  I  shall 
**  be  satisfied  with  receiving  from  the  Baboos 
"the  maintenance  which  the  Shasters  allow 
"  to  the  widows." 

]kl  Kooer  was  advanced   in   age  when 

she  executed  this  docu- 

,S55,  November  .,th.      ^^^^^  ^^^  ^f^^^.^^  ^^^^^ 

six    weeks   afterwards,    namely,  as    before 
mentioned,  on  the  nth  November  1853.  • 

On    the   very    next    day,    viz.,  the    12th 
^      ^,        ,         ,       November  1853,  Ghusee- 

,853,  November  ,2th.      ^^^^   j^^jj   ^^  klb^l^h,  in 

which  he  recited  the  before-mentioned 
litigation  between  the  minor  nephews  of 
Digambur  and  Bal  Kooer,  and  also  that  he 
and  Raj  Coomar  had  since  become  the  sole 
heirs  of  Digambur,  and  that  Bal  Kooer  in 
ihe  previous  month  of  Assin  had  executed 
the  ikrar  of  relinquishment  of  Digambur's 
4-annas  share,  viz.,  the  property  now  in  dis- 
pute, to  him  and  Raj  Coomar  as  such  heirs, 
conveyed  the  2 -annas  share  which  he  held 
by  such  right  of  heirship  to  Raj  Coomar 
absolutely  in  consideration  of  Rupees  20,000, 
part  of  which,  namely.  Rupees  15,000,  was 
to  be  set  off  against  a  debt  of  that  amount 
due  to  Raj  Coomar  for  money  lent,  and  the 
remaining  5,000  was  to  be  paid  to  certain 
minamed  creditors  of  his  (Ghuseetun  Lall's). 
At  the  time  of  the  execution  of  this 
kobalah,  the  whole  of  Digambur's  properly 
was  in  the  possession  of  persons  who  had 
purchased  it,  or  taken  it  in  mortgage,  from 
Bal  Kooer.  Also  one  Monohur  Dass,  the 
purchaser  of  a  decree  for  money  which  one 
Banwaree  Lall  had  obtained  against  Ghusee- 
tun Lall  so  long  previously  thereto  as  the 
17th  April  1851,  was  seeking  to  obtain  satis- 
faction of  the  decree  by  sale  of  the  rights 
and  interests  of  Ghuseetun  Lall  in  that  pro- 
perty. In  this  state  of  things,  namely,  on 
1 5ih  December  1853,  Raj  Coomar  intervened 
to   prevent  a  sale  being  mide,   and   by  a 


petition,  dated  the  21st  January  1854,  he  ar* 
gued  at  great    length    that  the    purchasers 
from  Bal  Kooer,  who  had  also  intervened, 
in  like  manner  with  himself,  to  assert  their 
claims,  had  no   sort  of  right  to  the  land  in 
question ;    he   mentioned    the   unsuccessful 
litigation  of  himself  and  brothers  with  Bal 
Kooer,  contending  that  the   ultimate  deci- 
sion of  the  Court  only  left  her  the  enjoyment 
of  the  property  /or  life^  without  power  of 
alienation.     He  stated  that  Bal  Kooer  had, 
on  28ih  September  1853,  executed  in  ivsnn 
of  himself  and  Ghuseetun  Lall  an  ikrar  pur- 
porting to   be  a  renunciation   of  her  has^ 
band's  property  to  them^  and  that  Ghuseetun 
had  afterwards  executed  a  deed  of  absolute 
sale  to  him,  bearing  date  the  12th  November 
1853,  "  in  respect  to  the  two  annas,  his  own 
"  (Ghuseetun's)    share  out  of  the  property 
"  left  by  the  said  Digambur  Singh."  On  these 
facts,  he  maintained  that,  at  that  time,  be 
alone  had  any  interest  in  the  4 -annas  share 
of  Digambur,  and  that  it  was  not  liable  to 
be   sold   in   execution   of  a  decree  against 
Ghuseetui  Lall. 

The  Civil  Court  of  Sarun,  which  was 
charged  with  the  execution  of  the  decree,  by 
an  order  passed  on  the  21st  April  1854,  after 
very  clearly  describing  the  position  talcen  up 
by  Raj  Coomar.  and  showing  that  it  depend- 
ed on  the  validity  of  the  hill  0/  sale  from 
Ghuseetun  Lall,  rejected  Raj  Coomar's 
claim  on  the  ground  that  that  bill  o/saleivai 
fabricated  and  collusively  executed  for  the 
purpose  of  defeating  Ghuseetun  Lall's  creil- 
itors. 

Accordingly,  the  execution-proceedings 
were  duly  carried  out,  and  Ghuseetun  Lall's 
rights  and  interests  in  the  property  in  ques- 
tion were  sold  at  sales  which  took  place 
on  the  5th  December  1854  and  5th  May 
1856.  Ajnasee  Kooer  now  represents  the 
persons  who  purchased  at  those  sales. 

Nothing  further  of  importance  relative  to 
this  property  took  place  for  the  next  four  or 
?i\t  years,  and  meanwhile  Raj  Coomar 
appears  to  have  died. 

In  1861,  Deo  Coomar,  the  only  son  of 
Raj  Coomar,  effected  a  sale  of  rights  and 
interests  belonging  to  him  in  Digambur's 
properly  to  one  Sheo  Gobind  Sahoo,  and.  on 
the  1 4th  December  of  that  year,  executed  a 
conveyance  of  the  same  to  him,  in  which  the 
conveying  words  were:  "I  sell  and  cxccntc 
a  bill  of  sale  to  Sheo  Gobind  Sahoo,  for  Com- 
pany's Rupees  2,000,  my  right,  title,  and  in- 
terest by  right  of  inheritance  in  the  property 
left  by  Digambur  Singh,  deceased,  in  respect 
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of  tvo-annas  share  out  of    4  annas  of  the 
moozahs/'  <&€.,  &c. 

At  this  stage  of  matters,  then,  it  appears 
that  Ajnasee's  predecessors  had  obtained 
such  rights  and  interests  in  Digambur's  four- 
anna  share  as  Ghuseetun  Lall  could  trans- 
mit, and  that  Sheo  Gobind  had  •  also  got 
Deo  Coomar's  rights  and  interests  in  the 
same  property  to  the  extent  at  least  of  2 
annas  out  of  the  whole  four.  It  is  import- 
ant here  to  observe  that  Deo  Coomar's 
father,  Raj  Coomar,  had  by  his  conduct  in 
setting  up  the  alleged  conveyance  of  X2ih 


369,  each  by  certain  of  the  defendants,  and 
No.  355  by  Ajnasee. 

Pending  this  suit,  and  before  its  last  re- 
mand by  the  High  Court,  namely  on  the  27th 
October  1865,  Deo  Coomar  himself  brflkjjght 
a  suit  (the  second  of  the  two  suits  of  eject- 
ment aljove  referred  to),  against  Sheo 
Gobind,  Ajnasee,  and  the  alienees  of  Bal 
Kooer,  to  recover  possession  of  the  whole 
oi  Digambur's  four  annas.  In  his  plaint, 
Deo  Coomar  admitted  that  he  had  previous- 
ly sold  two  annas  of  this  property  to  Sheo 
Gobind,  and  also  the  remaining  two  annas  to 


November  1853,  and  by  his  petitions  of  ob-  ;  one  Mussamut  Rohoman  Kooer,  but  he  main- 
jection  in  December  1853  and  January  |  tained  that  the  first  of  these  sales  was, 
1851,  very  distinctly  represented  that  Ghu-  for  a  reason  given,  ineffectual,  and  that  the 
seetun  Lall  had  by  inheritance,  and  by  the  second  moiety  had  been  reconveyed  to  him 
operation  of  Bal  Kooer*s  ikrar,  originally  by  the  lady,  so  that  he  was  then  entitled  to 
taken  a  two-anna  share  out  of  Digambur's  both  portions.  Afterwards,  however,  dur- 
four  annas.  If  this  were,  in  fact,  so,  Aj-  ing  the  progress  of  the  suit,  he  gave  up  his 
nasee's  predecessors  and  Sheo  Gobind  would,  claim  to  the  moiety,  which  he  had  conveyed 
as  the  effect  of  their  several  purchases,  to  Sheo  Gobind,  and  from  that  time  the 
have  become  together  entitled  to  the  whole  suit  became  limited  to  his  claim  to  the 
of  Digambur's  four-anna  share,  subject  only  other  moiety.  The  Lower^  Court  gave  its 
to  such  adverse  rights  as  the  purchasers  judgment  in  ihis.suit  also  on  the  30th  June 
from  Bal  Kooer  could  establish  against;  1866,  decreeing  generally  in  favor  of  Deo 
them.  They  themselves  adopted  this  view  i  Coomar's  right  to  recover  the  moiety  of  the 
of  their  rights,  and  accordingly,  on  the  31st  property  which  he  sought  by  the  suit  in  its 
December  186 r,  in  the  first  of  the  two  suits  of  I  ^imended  form.  The  same  persons  appeal 
ejectment,  from  which  these  appeals  arise,  against  this  decree,  as  against  the  decree  in 
ihey  jointly  sued  to  recover  possession  of '  Sheo  Gobind's  and  Ajnasee's  case,  the  appeals 
the  whole  four-anna  share,  making  the  alien-  '  being  those  numbered  321,  328,  331,  337. 
ees  of  the  widow  in  possession  and  Deo  350»  359»  3^8,  and  356.  Substantially,  the 
Coomar  co-defendants  in  the  case  The  |  grounds  upon  which  the  appeals  are  preferred 
plaint  which  they  filed  set  out  the  respect-  ^ti  the  two  suits  are,  taking  them  each  pair 
ive  titles  of  the  plaintiffs,  that  of  the  one  together,  the  same.  So  that,  on  the  whole, 
referring  to  Deo  Coomar's  moiety  of  Di-  we  have  before  us,  as  the  result  of  the  two 
gambur's  four-anna  share,  that  of  the  other  suits,  a  judgment  in  favor  oi  Sheo  Gobind 
to  Ghuseetun  Lall's  moiety  of  the  same;  ^or  ^w<>  annas  out  of  the  four  annas,  and  in 
and,  in  answer  thereto,  Deo  Coomar  by  his  f^^or  of  Deo  Coomar  for  the  remaining 
written  statement  disclaimed  all  interest  in  ^^o  annas;  an  appeal  against  this  brought 
the  share  to  which  Sheo  Gobind  made  title  ^7  Ajnasee  ;  and  seven  other  appeals  against 
tinder  the  conveyance  from  him,  at  the  same  I  ^^  brought  by  seven  different  sets  of  the 
time  remaining  silent  as  to  whether  or  not  defendants  in  possession  of  the  property, 
he  supposed  himself  to  possess  any  interest  This  decision  of  the  Lower  Court* is 
m  the  property  sued  for,  outside  the  portion  correct,  if  Deo  Coomar  just  before,  and  up 
covered  by  the  conveyance.  to  the  execution  of  his  conveyance  to  Sheo 

Ihis  case  twice  came  up  to  this  Court  on  Gobind,  was  solely  entitled  to  the  whole  of 
appeal  and  was  twice  remanded.  The  judg-  Digambur's  four  annas,  and  it  cannot  be 
naent  of  the  Lower  Court  on  the  second  supported  on  any  other  ground. 
remandwasgivenon30th  June  1866.  The  Now,  during  the  life  of  Bal  Kooer, 
Wit  at  that  time  was  treated  as  two  suits.  Raj  Coomar  clearly  had  no  interest  in  this 
one  by  Sheo  Gobind,  and  the  other  by  Aj-  property  other  than  what  he  may  have 
nasee,  and  the  Lower  Court,  while  it  dismiss-  taken  under  the  ikrar:  with  this  exception, 
ca  Ajnasee  s  claim  altogether,  decreed  in  he  had  at  best  an  expectation  of  becoming 
lavor  of  Sheo  Gobind  to  the  extent  of  two  entitled  to  the  inheritance  on  the  death  of 
annas.  It  is  against  this  judgment  that  Baf  Kooer.  On  the  other  hand,  Bal  Koo- 
ejgm  of  the  present  appeals-are  brought:  er,  undoubtedly,  when  her  husband  died, 
namely,  Nos.  3^0,  329,  332,  338,  353,  360,  ^ook  the  whole  inheritance  for  at  least  the 
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estate  of  «  Hindoo  widow,  and,  therefore,  she 
took  it  with  the  usual  incident  of  the  power 
of  alienation,  though  it  may  be  that  this 
power  was  limited  as  against  the  persons 
who  should  be  the  heirs  of  her  husband 
alive  at  the  time  of  her  death.  Any  con- 
veyances made  by  her  would  give  a  good 
title  to  the  inheritance,  liable  only  to  the 
superior  claim  of  these  persons,  when  they 
should  be  ascertained ;  but,  inasmuch  as 
they  could  not  be,  in  fact,  ascertained  until 
the  occurrence  of  her  death,  up  to  the  time 
of  the  happening  of  that  contingency,  at 
any  rate,  her  alienations  would  be  effective. 
According  to  this  view,  nothing  can  have 
passed  by  the  ikrar  to  Deo  Coomar  and 
Ghuseetun  Lall,  for  it  is  admitted  on  all 
sides  that,  long  before  its  execution,  Bal 
Kooer  had,  for  valuable  consideration, 
parted  with  the  whole  of  her  husband's  pro- 
perty, and,  therefore,  she  had  nothing  then 
remaining  in  her  which  she  could  convey. 
This  circumstance  serves  to  distmguish  this 
case  from  those  cited  before  us,  in  which  it 
is  said  to  have  been  held  that  the  convers- 
ance by  the  widow  to  the  existing  heir  of  her 
deceased  husband  had  in  a  manner  acceler- 
ated the  inheritance  as  against,  so  to  speak, 
later  heirs.  Here,  as  it  seems  to  me,  the 
ikrar  has  no  efifect  whatever  as  an  instru- 
ment of  conveyance.  There  existed  nothing 
on  which  it  could  operate.  Neither  was  it 
in  any  sense  a  family- arrangement  which  a 
Court  of  Equity  is  bound  to  uphold,  inas- 
much as  there  was  no  matter  of  dispute  set- 
tled by  it,  or  indeed  any  other  kind  of  con- 
sideration for  it. 

Then  comes  the  question,  did  Raj  Coomar 
become  entitled  to  that  properly  at  IJal 
Kooer's  death,  notwithstanding  that  lady's 
alienations?  He  was  at  that  time  the  sole 
nearest  of  kin  to  Digambur  alive,  and  by 
Hindoo  Law,  whether  of  the  Benares  or  Bengal 
school,  his  sole  heir.  If  the  law  applicable 
to*the  case  were  that  of  Bengal,  it  is  ad- 
mitted that  the  answer  to  this  question 
would  depend  simply  on  the  circumstances 
under  which  the  alienations  were  respect- 
ively made.  But  the  law  by  which  the 
parties  are  bound  is  that  of  the  Mitaksha- 
ra,  and  the  appellants  urge  that,  under  that 
law,  when  the  widow  takes  her  husband's 
estate  in  default  of  male  issue  surviving  him, 
she  takes  it  as  woman  s  property,  descend- 
ible to  her  own  heirs  instead  of  her  hus- 
band's heirs,  with  complete  power  of  aliena- 
tion over  it.  This  point  was  very  ably 
argued  before  us,  and,  if  the  matter  were 
res  tniegrn,  I  should  require  much  time  for 


consideration  before  I  should  be  able  to 
come  to  the  conclusion,  on  the  Benares  texts, 
that  the  appellant's  contention  is  wrong. 
But  it  seems  to  me  that  the  i^uestion  has 
already  been  judicially  decided  by  this 
Court.  In  the  suit  of  Onoop  Roy  versns 
Goberdhun  Nath,  reported  (as  determioed 
on  appeal)  in  III.  Weekly  Reporter,  page 
105,  a  Division  Bench  of  this  Court,  after 
reviewing  or  referring  to  most  of  the 
authorities  which  bear  upon  it,  held  distinct- 
ly that,  under  the  Mitakshara  Law,  "as  re- 
gards the  immoveable  property  inherited  by  a 
widow  from  her  husband,  she  has  nothing  but 
a  life-interest,  and  cannot  dispose  of  it  except 
under  peculiar  circumstances,  and  under  cer- 
tain restrictions."  It  further  held  that,  on  her 
death,  it  went  to  the  heirs  of  her  husband. 
It  is  true  that  the  argument  upon  which  the 
Court  founded  its  judgment  is  not  altogether 
satisfactory,  for,  by  a  curious  mistake,  due  to 
the  fact  of  a  quotation  having  been  made 
second-hand  from  Strange,  instead  of  directly 
from  Colebrooke's  Mitakshara,  a  leading  pas- 
sage of  the  Dyabhaga  is  treated  as  if  it  were  a 
passage  from  the  Mitakshara,  and  it  is  not 
easy  to  say  how  far  the  opinion  of  the  Court 
may  have  been  biassed  by  the  erroneous 
supposition  that  what  was,  in  truth,  a  charac- 
teristic Bengal  text,  was  a  correct  enuncia- 
tion of  Mitakshara  Law.  Still  the  Coutt, 
in  that  case,  deliberately  setting  aside  the 
disposition  of  the  property  made  by  the 
widow,  declared  the  husband's  heir,  living 
at  her  death,  entitled  to  recover  against  her 
devisee,  and,  as  this  decision  seems  to  me 
strictly  in  point,  I  feel  myself  bound  to  be 
guided  by  it,  because  I  am  not  prepared  to 
express  my  dissent  from  it,  and  on  that 
ground  to  make  a  reference  to  the  Full 
Court. 

Following  this  precedent,  it  appears  to  roe 
that,  on  the  death  of  Bal  Kooer,  Raj  Coo- 
mar became  entitled  to  all  Digambur's  im- 
moveable property  which  had  been  in  her 
hands,  excepting  only  so  much  as  might 
have  been  disposed  of  by  her  under  circum- 
stances which  would  render  her  alienations 
valid  against  her  deceased  husband's  heirs. 
He,  therefore,  at  the  same  time  acquired  the 
right  to  bring  a  suit  for  possession  against 
all  persons  who  wrongly  kept  him  out  ol 
possession  of  that  property.  He  did  not 
himself  obtain  possession,  and  Deo  Cooinar« 
his  son,  admits  that,  since  his  father's  deatb, 
he  has  conveyed  his  rights  in  two  annas  oi 
Digambur's  property  to  Sheo  Gobind :  sotlitt, 
as  between  these  two  persons,  each  bM  • 
right  to  sue  for  recovery  qf  a  motciy  tk 
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Digambnr's  estate,  and,  subject  only  to  such 
titles  to  the  same  as  Bal  Kooer's  alienees 
may  be  able  to  establish,  each  can  show  a 
good  title  against  third  persons,  unless,  on 
the  facts  as  already  narrated,  it  is  to  be  con- 
cluded, either  that  two  annas  of  Digambur's 
foar  annas  was  actually  at  some  t^e  con- 
veyed to  Ghuseetun  Lall,  or  that  Deo  Coo- 
mar  is  estopped  from  denying  that  it  was  so, 
in  which  case  Deo  Coomar  would  have  no- 
thing left  in  him,  and  his  place  would  be 
filled  by  Ajnasee,  claiming  through  Ghusee- 
tun LalL     There  is,   however,  nothing  but 
the  ikrar  of  Bal  Kooer,  which  can  be  sug- 
gested as  an  instrument  of  actual  conveyance 
to  Ghuseetun  Lall,  and  I  have  before  pointed 
out  why  I  consider  that  document  to  have 
passed   nothing.     But    it   is   said  that   Raj 
Coomar,  by  accepting  that  ikrar,  and  after- 
wards taking  a  conveyance  from  Ghuseetun 
Lall   of    his    share    thereunder,    and    still 
more  by  his  publicly  founding  on  his  ikrar 
and  conveyance  an  objection  in  open  Court 
to  the  sale  of  Ghuseetun's  moiety  of  Digam- 
bur's  estate,  so  asserted  Ghuseetun's  right 
to  that  moiety  as  that  he  cannot  now  set  up 
bis  claim  to  the  same  against  the  purchasers 
at  Ghuseetun  Lall's  execution-sale.     I  do 
not  think  that  this  contention  can  be  sup- 
ported. It  seems  to  me,  on  the  facts,  that  Raj 
Coomar,   and   indeed,   until  very  lately,  all 
parties,  labored    under  the    erroneous   im- 
pression that  Ghuseetun  Lall,  after  the  death 
of  Moharaj  Singh  without  issue,  became  sole 
co-heir  with  his  surviving  uncle  to  Digam- 
bur's  property,  and  that,  as  such,  he  became 
entitled  to  a  moiety  of  it  in  possession  by 
the  relinquishment  of  Bal  Kooer.     So  that, 
whatever  might  have  been  the  motive  with 
which  the  conveyance  from  Ghuseetun  was 
framed,  the  representations  of  Raj  Coomar 
as  to  Ghuseetun  Lall's  title  were  in  no  way 
fraudulent;  nor  were  they   made  with  the 
least  intention  of  inducing  persons  to  pur- 
chase at  the  execution-sale.     On   the  con- 
trary, the  action  taken  by  him  was  intended 
to  prevent  the  sale  from  being  carried  out, 
and  1  see  nothing  in  the  shape  of  an  estop- 
pel between  him  and  the  purchasers  at  that 
sale  to  bar  him  from  setting  up  the  truth 
against  them,  as  soon  as  he  might  becotne 
aware  of  it.    If  this  be  so,  Ajrwisee,  the  pre- 
sent representative  of  these  purchasers,  can 
effect  no  defence  against  the  case  made  by 
I^eo  Coomar  in  the  suit  wherein  he  is  plaintiff, 
and  still  less  can  she  succeed  in  the  suit 
W^bt   by    herself    against    Bal    Kooer's 
aHenees  in  possession,  because  she  cannot 
^uce  any  evidence  at  all,  not  even  the 


evidence  of  possession,  that  Ghuseetun  Lall 
'  had  any  right,  title,  or  interest  in  the  pro- 
I  perty  which  she  claims  through  him. 

I  think,  therefore,  that  the  Court  below 
rightly  decided  against  her  in  both  suits,  and 
that  her  present  appeals  Nos.  355  and  356 
must  be  dismissed  with  costs. 

It  remains  to  be  seen  whether  any  of  the 
other  seven  sets  of  appellants  can,  so  far  as 
concerns  themselves,  properly  impeach  the 
decrees  passed  in  favor  of  Sheo  Gobind  and 
Deo  Coomar  respectively.  Some  of  these 
appellants  took  a  preliminary  objection  to 
Deo  Coomar's  suit,  alleging  that  it  was  bar- 
red by  the  law  of  limitation.  They  main- 
tained that  the  cause  of  action  accrued  upon 
the  execution  of  Bal  Koocr's  ikrarnamah 
on  the  28th  of  September  1853,  while  the 
plaint  was  certainly  not  filed  until  the  27ih 
October  1865,  viz.j  after  the  lapse  of  12  years 
and  one  month  from  ihat  date.  However, 
as  I  have  already  said  in  my  judgment,  the 
cause  of  action  on  which  Deo  Coomar  sues 
first  accrued  to  his  father  Raj  Coomar  on 
the  day  when  Bal  Kooer  died,  namely,  the 
nth  November  1853,  and  consequently  the 
suit  instituted  upon  it  in  October  1S65  is 
within  time. 

It  was  also  urged  on  behalf  of  more 
than  one  set  of  appellants,  defendants  in 
possession,  that  Deo  Coomar 's  own  evi- 
dence showed  he  had  no  title  to  any  por- 
tion of  the  land  in  question  at  the  time  of 
bringing  his  suit ;  for  by  his  own  account  he 
had  previously  conveyed  one  moiety  of  the 
four  annas  to  Gobind,  and  the  other  to  Mus- 
samut  Rohoman  Kooer ;  and  they  argued 
that  he  had  wholly  failed  to  make  out  that 
the  alleged  reconveyance  to  him  by  the 
Mussamut  had  been  effected  before  the  filing 
of  the  plaint.  The  whole  of  the  materials  on 
which  the  plaintiff  relied  for  evidence  on 
this  point  were,  firU,  the  testimony  of  him- 
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self  giv*n  on  oath  during  the  trial  of  the 
cause,  in  which  he  said  that  the  two  annas 
were  re-transferred  to  him  by  Mussamut 
Rohoman  Kooer  in  Kartick  1273;  secondly y 
the  statement  of  his  pleader,  not  on  oath, 
that  the  re-transfer  took  place  a  fortnight 
before  the  plaint  was  filed  ;  and,  thirdly,  a 
petition  filed  in  this  suit  on  19th  April 
1866,  by  Mussamut  Rohoman  Kooer  (not  a 
party  thereto),  by  which  she  disclaimed  all 
right  to  the  property  on  the  ground  that  she 
had  received  back  her  purchase-money. 
Obviously,  neither  this  petition  nor  the 
pleader's  statement  is  admissible  as  evidence 
of  the  reconveyance  as  against  the  defendants 
in  this  suit;  and,  therefore,  the  plaintiflf*s 
testimony  alone  is  all  the  evidepce  bearing 
on  this  point  which  we  can  rightly  consider. 
It  must  be  confessed  that  this  is  exceedingly 
unsatisfactory.  All  the  plaintiff  says  is,  that 
the  re-transfer  was  made  in  Kartick,  and,  as 
the  last  day  of  Kartick  in  that  year  was  the 
4th  November,  it  is  consistent  with  his  state- 
ment that  the  re-transfer  should  have  occur- 
red a  whole  week  after  the  filing  of  the  suit. 
Also  the  plaintiff  does  not  mention  the  form 
in  which  the  re-transfer  was  effected,  viz,, 
whether  by  a  written  document  or  by  parol 
agreement.  If  it  was  in  the  former  shape, 
the  document  itself  is  the  primary  evidence 
of  the  fact,  and  ought  to  be  accounted  for  be- 
fore we  should  receive  the  plaintiff's  parol 
versionj  of  it.  However,  it  lay  upon  the 
defendants  to  elicit  these  things  by  cross- 
examination  of  the  plaintiff.  As  they  have 
not  chosen  to  do  so,  we  must  take  the 
plaintiff's  testimony  for  as  much  as  it  is 
worth;  and,  meagre  as  it  is,  it  certainly 
affords  some  evidence  in  support  of  the  re- 
conveyance having  been  made  by  Mussa- 
mut Rohoman  Kooer  as  allegefi  in  the  plaint. 
On  the  other  hand,  there  is  not  a  tittle  of 
evidence  of  any  sort  to  rebut  it.  U^der 
these  circumstances,  I  think  this  last-mcn- 
lioned  objection  of  the  appellants  falls   to 


the  ground,  equally  with  the  plea  of  limita- 
tion.   As  there  are  no  other  objections  by 
way  of  bar  to  the  suits  presented  to  us  and 
persisted  upon,  this  conclusion  disposes  of    ' 
all  the  appeals  which  do  not  raise  a  defence    1 
on   the   merits   of   Bal    Kooer's   alienation.    1 
This  is  the  case  with  appeals  320  and  321, 
331  and  332,  337  and  338,  359  and  360: 
these  appeals  must,  therefore,  be  dismissed 
with  costs. 

The  appellants  in  328  and  329  say  that 
their  predecessors  in  title  bought  from  Bal 
Kooer  under  circumstances  which  are  suffi- 
cient to  protect  them  in  their  possession.  It 
appears  that  Bal  Kooer  had  borrowed 
money  on  the  security  of  a  zur-i-peshgtt 
lease  of  the  land,  reciting  in  the  lease  that 
the  money  was  required  for  the  purpose  of 
paying  the  Government  revenue.  The 
creditor  afterwards  brought  a  suit  against 
the  lady  to  recover  his  money,  and  obtained 
a  decree.  A  sale  took  place  in  execution  of 
this  decree,  and  at  that  sale  the  appellant's 
predecessors  bought.  It  is  now  argued  that 
the  recitals  in  the  zur-i-peshgee  lease,  the 
decree,  and  the  execution-sale  proceedings 
are  facts  which  go  so  far  as  to  prove  a  bind- 
ing necessity  for  the  alienation,  or  at  least 
show  a  reasonable  justification  for  a  pre- 
sumption on  the  part  of  the  purchaser  that 
there  was  such  a  necessity,  and,  therefore, 
are  sufficient  to  give  him  a  good  title  against 
Digambur's  heirs.  However,  we  Icam  that 
the  creditor  did  not  sue  on  the  basis  of  the 
zur-i'peshgte  transaction:  that,  indeed,  he 
did  not  sue  at  all  until,  for  some  reason  or 
another,  he  had  lost  the  power  of  availing 
himself  of  the  zur-i-peshgee  secarily,  and 
then  he  brought  his  action  against  Bal 
Kooer  personally  on  her  simple  money- 
debt  to  him.  The  decree  which  he  obtained 
in  that  suit  could  not,  and  did  not,  in  the 
least  touch  Digambur's  estate,  bat  merely 
ordered  Bal   Kooer  to  pa^   her  delH ;  and  ^| 
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the  sale  in  execution  which  followed  thereon 
was  merely  a  sale  of  the  lady's  righis  and 
interests  in  the  property.  It  is,  therefore, 
clear  that  the  whole  foundation  of  the  ap- 
pellant's argument  disappears,  and  we  are 
not  called  upon  to  say  whether  the  recitals 
in  the  zur-i-peshgee  could  in  any  case  have 
been  taken  as  evidence  of  necessity  against 
the  claims  of  the  heirs.  The  appeals  328 
and  329  must  be  dismissed  with  costs. 

The  appellants  in  Nos.  368  and  369  ob- 
jected  that    the    Lower    Court   was   wrong 
in  holding  that  the  sale  by  Bal  Kooer  upon 
which  their  title  depended  was  not  justified 
by  necessity.     They  relied  upon  the  recitals 
in  the  bynamah  from  Bal  Kooer,  dated  the 
25th  December  1844,  which  the  Lower  Court 
refused  to  admit  as  evidence  on  the  ground 
tbat  it  was  not  proved.     They  also  desired 
permission  of   this  Court  to  put  in  as  evi- 
dence of  the   necessity  of  the  sale  certain 
Collectorate  challans,  which  had  been  omit- 
ted to  be  tendered  in  the  Court  below,  and 
which  purported  to  acknowledge  the  receipt 
of  Government  revenue  in  December  1844, 
m  respect  of   the   portion   of  the  property 
held  by  the   appellants.     1   see  no   reason 
for   saying    that   the    first    Court    erred    in 
'ejecting    the    bynamah ;    and,    as    to    fehe 
challans,    it    is    clear    that    they    speak    to 
nothing    but    the    actual    receipt     of     the 
money  on  account  of  revenue,  the  person 
^'bich  paid  it,  and  the  estate  for  which  it 
*^  paid.    But,  inasmuch  as  the  Collector, 
^  a  matter  of  duty^  receives  without  ques- 
I'on  money  tendered  on  account  of  Govern- 
ment revenue,   when   due,  from  any  hand 
whatever,  and  from  as  many  hands  simultane- 
ously as  choose  to  offer  themselves,  the  mere 
pctum  of  receipt  can  afford  no  evidence  of 
^«  cause  which  led  to  the  payment.     And 
^n  this  particular   instance,   the    appellants 
"0  not  by  any  evidence  identify  the  name 
^nich  is  mentioned  in  the  challans  as  that 
Vol.  VIU. 


of   the   person   paying  the  money*  for   the 
revenue,    with    the    purchaser    from    whom 
they  claim,  or  any  one  acting  on  his  behalf. 
So  that,  in  truth,  the  challans  sought  to  be 
used    here    stand    altogether    unconnected 
with  the   transaction  of  the  purchase,   and 
cannot  give  the  least  clue  to  its  character, 
I   think,   therefore,   that  they  are  inadmis- 
sible.    It  results,   then,  that  the  appellants 
in  these  cases  have  no  evidence  upon  which 
to  base  their  arguments,  and  that  these  ap- 
peals must  be  dismissed  with  costs. 

In  appeal  No.  350,  Deo  Coomar,  and 
in  that  of  No.  353,  Sheo  (iobind  and 
Ajnasee,  complain  that  the  Lower  Court  has. 
without  sufil^cient  evidence,  found  a  certain 
specified  alienation  of  Bal  Kooer's  to  have 
b«en  justified  by  necessity.  The  evidence 
bearing  on  the  point  consists  of  recitals  in 
the  deed  of  sale  which  the  purchaser  obtain- 
ed from  Bal  Kooer,  and  also  Collector's 
challans  similar  to  those  which  have  just 
been  commented  upon.  The  recitals  state 
that  the  property  covered  by  the  deed  was 
sold  to  discharge  a  lien  upon  it  created  by 
Bal  Kooer  in  favor  of  a  third  person  by  a 
certain  zur-i-peshgee  lease,  but  they  do  not 
mention  anything  in  the  shape  of  justifica- 
tion for  the  imposition  of  this  lien.  If,  there- 
fore, the  recitals  of  the  vendor  can  be 
appealed  to  by  the  vendee  as  evidence  of  the 
necessity  for  the  sale  or  of  his,  the  vehdee^s, 
honest  belief  in  its  existence,  which  possibly 
may  be  questioned,  still  in  this  instance  the 
recitals  do  not  go  far  enough,  and  in  truth 
amount  to  nothing  in  the  appellant's  favor. 
The  zur-i-peshgee  lease  itself  is  not  proved. 
Then  the  challans,  for  the  reasons  already 
mentioned,  are  valueless ;  and  so  it  seems  to 
me  the  appellants  are  right  in  contending  ' 
that  the  decision  of  the  Lower  Court  on  this 
poin}  is  without  any  evidence  to  support  it. 
The  appeals  Nos.  350  and  353  must,  therefore, 
be  decreed  generally  with  costs.    It  seems, 
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howevei^  to  be  admitted  that  the  appellants 
had  named  in  their  petitions  of  appeal  two 
persons,  viz.,  Ramanund  and  Rama  Pershad, 
as  respondents,  who  were  not  parties  to  the 
suit  in  the  Court,  and  who  have  not  been 
made  parties  since  the  trial.  These  nominal 
respondents  have  appeared  in  obedience 
to  notice  given  by  the  appellants,  but  they 
appear  under  protest,  and  ask  for  their  costs. 
I  think  that  they  are  entitled  to  their  costs, 
and  also  that  the  appeal  record  should  be 
amended  by  striking  out  their  names  there- 
from. 

Bayley,  J. — I  concur  in  the  decision  of 
these  sixteen  Regular  appeals  in  the  manner 
set  forth  by  Mr.  Justice  Phear.  That  is  to 
say,  I  think,  the  ikrar  cannot  affect  the 
case  against  the  alienees,  for  Bal  Kqper 
made  that  deed  when  she  really  had  nothing 
to  pass  to  Raj  Coomar  and  Ghuseetun.  I 
do  not  think  she  could  declare  who  were 
her  heirs,  as  she  does  in  that  ikrar,  till 
they  became  so  legally  by  her  death.  She 
might  survive  one  or  both  of  them,  or 
various  other  contingencies  might  arise. 
In  respect  to  the  real  property  becoming 
Bal  Kooer's  as  woman's  propert}',  and  so 
passing  under  Mitackshara  Law  to  the  heirs 
of  the  woman  and  not  reverting  to  the 
husband's  heirs,  I  think  that  the  widow 
takes  the  real  estate  only  as  part  of  her 
deceased  husband  for  her  life,  and  while,  on 
the  one,  she  can  make  alienations  under 
legal  necessity,  still,  on  the  other,  such  pro- 
perty does  not  go  like  peculium  to  the 
woman's  heirs,  but  to  the  heirs  of  the 
husband  from  whom  alone  the  woman  de- 
rived it. 

There  is  no  re.  son  or  evidence  to  support 
the  contention  that  Raj  Coomar  objected  to 
the  sale  in  execution  in  fraud,  or  that 
Ghuseetun  had  any  right  in  the  property 
after  his  sale  of  it  to  Raj  Coomar. 


I   would  dismiss   appeals   355   and  356 
accordingly. 

I  agree,  for  the  reasons  before  given,  as  to 
the  right  accruing  to  Raj  Coomar  from  the 
death  of  Bal  Coomar,  that  the  cause  of  ac- 
tion arose  then,  nth  November  1855,  and 
the  suit  is  admittedly  within  twelve  years  ot 

that  date. 

• 

As  to  Deo  Coomar's  having  no  title  when 
he   brought   the   suit,  owing  to  his  having  i 
stated  that  he  had  conveyed  half,  2  annas,  of  ^ 
the   jumas   to   Sheo   Gobind,    and    half,    2 
annas,  to  Mussamut  Rohoman,  we  have  at 
least  his  oath  to  the  fact  of  reconvevancc 
from  the  latter.     1  think  this  evidence  might 
be  ordinarily  insufficient  to  prove  this  re- 
conveyance, especially  as  the  deed  is  not  put 
in.     But  here,  there  is  at  least  that  deposi- 
tion on  oalh  on  one  side,  and  no/king  tchai- 
ever  on  the  jother.     I,  in  concurrence,  then, 
with    Mr.    Justice    Phear,    would    dismiss 
appeals  320,  321,  331,  332',  337,  338,  359, 
and  360. 

As  to  328  and  329,  I  think  that  the  re-' 
citals  in  the  zur-i-peshgee  would  not  ol 
themselves  alone  be  sufficient  evidence  of 
legal  necessity.  But  this  does  not  arise, 
for  what  was  sold  was  merely  rights  and 
interests  for  a  person's  money-liability. 

As  to  368  and  369,  the  only  evidence  of 
Colleclorate  would  merely  show  that  a  cer- 
tain person  paid  certain  Government  rcve* 
nuc  due  on  account  of  a  certain  mehal. 
But  legal  necessity  and  enquiry  into  it  raus* 
be  better  shown  than  by  such  alone. 

■ 

1    therefore   concur   in   the   judgincnl  of" 
Mr.    Justice    Phear    in    the    whole   sixteen 

cases. 

Decree  accordingly. 
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The  ist  June  1867. 

Present  : 

The  Hon'ble  W.  S.  Seton-Karr  and  F.  A. 
Glover,  Judges, 

Criminal  Breach  of  Trust. 

Queen  7*ersus  Banee  Madhub  Ghose. 

Committed  by  the  Magistrate^  and  tried  by 
the  Sessions  Judge  of  Beerbhoom^  on  a 
charge  0/ criminal  breach  0/  trust. 

Where  a  Court  Inspector  improperly  delegated  to  a 
constable  the  custody,  &c.,  of  Government  monies  (tak- 
ing from  him  private  security  to  save  himself  from  loss 
in  case  of  defalcation),  and  the  constable  dishonestly 
converted  the  money  to  his  own  use,  although  he  after- 
wards restored  it,  the  case  was  held  to  fall  under  Section 
40S,  and  not  Section  409,  of  the  Penal  Code,  and  the 
sentence  reduced  from  10  years'  transportation  and  a 
fine  of  500  Rs.  to  one  year's  rigorous  imprisonment 
without  6ne. 

Seton-Karr,  J, — There  is  no  doubt  that 
the  prisoner,  who  was  a  head  constable  of 
the  Beerbhoom  Police,  has  been  guilty  of 
criminal  breach  of  trust  under  one  or  other 
of  Sections  405,  406,  408,  or  409.  He  has 
been  convicted  under  the  last  Section.  The 
guilt  Is  proved  from  the  evidence  and  from  the 
prisoner's  own  admission.  The  pleader  for 
the  appellant  very  wisely  confines  himself  to 
an  argument  in  favor  of  mitigation  of  the 
sentence. 

Orf  what  grounds  the  Sessions  Judge 
thought  fit  to  sentence  the  prisoner  to  such 
a  terrible  punishment  as  10  years'  transport- 
ation and  a  fine  of  500  rupees,  I  am  wholly 
at  a  loss  to  discover. 

The  piisoner  was  a  constable  drawing  10 
rupees  a  mo^h,  and  he  had  been  entrusted 
by  the   Court  Jnspector,  the   main   witness 


in  the  case,  with  the  keeping  of  monies 
received  on  divers  accounts  as  specified,  with 
the  accounts  relative  to  the  sime,  and  with 
the  transmission  of  the  monies,  either  to 
the  Collectprate,  or  to  the  parties  entitled  to 
receive  it. 

This  trust  was  delegated  by  the  Court 
Inspector  of  his  own  authority  and  respon- 
sibility, without  the  sanction  of  the  Magis- 
trate and  without  his  knowledge. 

Of  course,  it  is  not  to  be  wondered  at  that, 
under  the  lax  system  thus  improperly 
introduced,  the  money  was  embezzled  on 
several  occasions ;  and  it  seems  that  a  sum 
of  1 ,000  rupees  was  unaccounted  for,  whereof 
nearly  two-thirds  were  at  once,  on  enquiry, 
made  good  by  the  Court  Inspector  himself ^ 
and  rather  more  than  one-third  by  the  pri- 
soner. 

The  Judge  very  properly  makes  some 
severe  remarks  on  this  laxity ;  he  holds 
that  the  Court  Inspector  is  unfit  for  his 
appointment,  but  he  then  passes  this  extreme 
sentence  on  the  guilty  but  unfortunate 
prisoner,  the  constable. 

I  am  decidedly  of  opinion  that  the 
offence  of  which  the  prisoner  has  been  found 
guilty  under  such  circumstances  will  be 
suitably  punished  by  a  sentence  of  one 
year's  rigorous  imprisonment  without  any 
fine. 

Let  the  case  go  to  a  second  Judge. 

Glover^  J, — I  concur  with  Mr.  Justice 
Seton-Karr  in  reducing  the  sentence  to 
one  year's  rigorous  imprisonment. 

But  1  think  that  the  prisoner  ought  not 
to  have  been  convicted  under  Section  409 
of  the  Penal  Code  at  all.  That  Section,  so 
far  as  regards  the  present  case,  applies  to 
persons  entrusted  with  dominion  over  pro- 
perty in  the  capacity  of  public  servants,  and 
it  appears  to  me  that  the  prisoner  was  not 
so  entrusted.  The  Court  Inspector  was  the 
party  responsible  for  the  money,  and  he  had 
no  authority,  as  he  himself  admits,  to 
delegate  his  power  to  others,  or  to  make  any 
oiher  public  servant,  whom  he  chose  to  make 
the  depositary  for  the  time  being  responsible 
as  such. 
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Indeed, •from  the  Court  Inspector's  evidence, 
it  is  clear  that  he  did  not  look  upon  the 
head  constable  as  employed  in  a  public 
capacity  when  he  entrusted  him  with  the 
Government  monies,  for  he  look  private  se- 
curity from  him  to  save  himself  from  loss  in 
case  of  defalcation. 

If,  then,  the  prisoner  was  not  entrusted 
with  the  money  as  a  public  servant.  Section 
409  will  not  apply. 

But  there  is  no  doubt  that  the  prisoner 
was  entrusted  as  a  private  individual  with 
monies  by  the  Court  Inspector,  which,  in- 
stead of  paying  into  the  Collectorate,  he  dis- 
honestly converted  to  his  own  use,  although 
he  afterwards  restored  them,  and  Section  408 
would,  therefore,  apply  to  his  case,  the  con- 
stable being  employed  by  the  Court  Inspector 
to  collect  and  pay  over  the  money  deposited 
in  his  hands,  and  being,  for  that  purpose,  his 
servant  under  a  special  trust.       • 

The  limit  of  punishment  under  that  Section 
is  seven  years'  imprisonment  with  fine ;  blit 
taking  the  many  circumstances  of  extenua- 
tion in  this  case  into  consideration,  I  concur 
with  my  learned  colleague  that  one  year's 
rigorous  imprisonment  is  a  sufficient  punish- 
ment. 

Seton-Karr,  J. — I  concur  in  holding  that 
the  commitment  should  be  imder  Section  408 
of  the  Penal  Code, 


The  3rd  June  1867. 

Present : 

^The  Hon'ble  J.  P.  Norman  and  W.  S. 
Seton-Karr,  Judges, 

Transportation  (in  lieu  of  Imprisonment). 

Queen  versus  Gour  Chunder  Roy. 

Committed  by  the  Magistrate,  and  tried  by 
the  Officiating  Sessions  Judge  of  Jessore, 
on  a  charge  of  false  evidence,  &c. 

Under  Section  59  of  the  Penal  Code,  no  sentence  of 
transportation  for  a  shorter  period  than  7  years  can  be 
passed  on  any  charge. 


Therefore,  where  a  prisoner  was  convicted  on  sefaaii 
charges  of  giving  false  evidence  in  a  judicial  proccedfe{    < 
under  Section  193  and  of  forgery  under  Section  467.   ' 
and  sentenced  to  seven  years*  transportation  for  die  fim 
offence,  and  a  further  period  of  transportation  for3  yean 
for  the  second  offence,  the  second  sentence  was  quashed 
as  illegal. 

Normany  J, — The  appellant  objects, 
amongst  other  things,  that  the  Sessioos 
Judge  was  wrong  in  comparing  the  hand- 
writing of  the  signature  of  Degumber  R07 
in  the  receipts  with  the  signature  as  appear- 
ing in  the  kubala  marked  A,  inasmuch  as 
thlit  kubala  was  not  an  undisputed  and  ad- 
mitted document.  I  may  admit  that  the 
Sessions  Judge  so  describes  A.  But  I  will, 
for  the  moment,  assume  that  he  was  wronj 
that  the  signature  was  not  an  undisputed 
signature. 

It  will  come  to  this  that  the  comparisoo 
of  hand-writing  was  only  one  out  of  many 
proofs  in  which  the  Sessions  Judge  bases  his 
conclusions. 

The  case  has  been  most  fully  and  care- 
fully tried,  and  there  is  no  ground  for  ques- 
tioning the  correctness  of  the  Sessions 
Judge's  finding. 

As  regards  the  sentence,  the  prisoner  has 
been  convicted  on  two  charges,  viz.,  one  under 
Section  193  of  the  Indian  Penal  Code,  of 
giving  false  evidence  in  a  judicial  proceeding ; 
and  one  under  Section  467  of  the  forgen*  of 
a  receipt ;  for  each  of  which  offences  he  was 
liable  to  imprisonment  for  seven  years. 

The  Judge  has  sentenced  him  to  trans- 
portation for  10  years,  viz.,  seven  years  on 
the  first  charge,  and  a  further  period  of  three 
years  on  the  second  charge. 

According  to  the  construction  which  has 
been  put  upon  Section  59  by  several  deci- 
sions   of    the    High    Court — see  2  Weekly 
Reporter,  page  1 ;  5  Weekly  Reporter,  page 
44,    Criminal    Rulings — the    correctness  of 
which   I   do   not  question,   no  sentence  of 
transportation    for    a    shorter    period   than 
seven  years  can  be  passed  in  any  case.    The 
words  "in  every  case"  in  Section  59  have 
been  construed  as  '*  on  any  charge"  or  "for 
any  offence;  "  therefore  the  sentence  of  three 
years'  transportation  on  the  second  chai;^^ 
in  the  present  case  cannot  stand. 

It   appears    desirable    that^  sentences  a 
cases  like  the  present  shoyla   be  honioge- 


1867.] 


Criminal 


THK   WEEKLY   RKIORTER. 


Kulings, 


3 


neous.  It  would  seem  to  be  likely  to  lead  to 
some  pnblic  inconvenience  if,  by  the  force  of 
tbe  sentence,  and  not  at  the  will  of  the  Gov- 
ernment, a  part  of  the  sentence  on  a  prisoner 
must  be  worked  out  at  one  place,  and  the 
lesidue  in  another. 

There  are  many  cases  when  prisoners  may 
be  convicted  on  two  charges,  each  being  of 
offences  for  which  the  offender  is  liable  to 
transportation  when  the  magnitude  of  an 
ofence  may  imperatively  call  for  a  sentence 
of  seven  years'  transportation,  but  where  a 
further  sentence  of  seven  vears  on  the  second 
oifence  would  be  too  severe  a  punishment. 

In  the  present  instance  I  would  quash 
the  second  sentence  as  illegal.  As  the  two 
offences  in  which  the  prisoner  has  been  con- 
Ticted  are  mixed  up  together,  1  do  not 
think  it  necessary  to  pass  any  sentence  of 
imprisonment  or  substitution  for  such  illegal 
sentence. 

The  prisoner  will,  therefore,  be  transported 
for  seven  years,  instead  of  ten. 

Seton-Karry  J, — I  concur  in  the  reduction 
of  the  sentence  as  proposed. 


The  3rd  June  1867. 

Present : 

The  Hon'ble  F.  A.  Glover  and  C.  P. 
Hobhouse,  Judges, 

Kidnapping;— Punishment 
Queen  versus  Mussamut  Bhoodeea. 
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ommitted  by  the  Magistrate,  and  tried  by  the 
Sessions  Judge  sf  Patna  on  a  charge  0/ 
kidnapping. 


The  maximum  sentence  prescribed  for  the  offence  of 
Kidnapping  should  only  be  awarded  in  a  case  of  the 
n»ost  aggravated  nature. 

Glover,  J, — No  point  of  law  is  raised  in 
this  appeal.  The  question  was  one  of  evi- 
dence, and  the  Jury  were  left  to  decide  whose 
Story  was  the  true  one.  On  that  evidence, 
they  found  the  prisoner  guilty,  and  there  is 
»»o  ground  for  ii^terfering  with  their  verdict. 


But  I  think  the  sentence  of  sevtn  years' 
transportation  too  severe,  and,  under  the  cir- 
cumstances, would  reduce  it  to  fiv^  years' 
rigorous  imprisonment. 

Hobhoiisey  J , — I  concur.  I  observe  that 
imprisonment  for  seven  years,  convertible  to 
transportation  for  a  like  period  under  Section 
59,  is  the  maximum  sentence  which  the  law 
prescribes  for  the  offence  of  kidnapping 
under  Section  363. 

I  would,  therefore,  hold  that  this  maxi- 
mum sentence  should  only  be  awarded  in  a 
case  of.  th^  most  aggravated  nature  of  the 
kind  contemplated. 

But  here  there  are  no  circumstances  of  an 
aggravated  nature  disclosed  ;  but,  on  the  con- 
trary, there  was  some  temptation  to  commit 
the  offence  ^offered  by  the  careFessness  of  the 
child's  natural  guardian,  and  the  offender  was 
clearly  not  a  hardened  criminal,  for  she  at 
once  and  penitently  admitted  her  guilt. 


The  3rd  June  1867. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Rioting  with  deadly  weapons. 

Queen  versus  Moorut  Mahton  and  others 

Committed  by  the  Magistrate,  and  tried  by 
the  Sessions  Judge  of  Patna,  on  a  charge 
0/ being  members  0/  an  unlawful  assembly. 

In  a  case  of  rioting  with  deadly  weapons,  the  side 
found  guilty  of  using  them  and  causing  grievous  hurt 
are  properly  punishable  more  severely  than  the  men  of 
the  other  side. 

Glover,  J, — The  evidence  in   this  case 
was  fully  laid  before  the  Jury.     They  were 
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told  that^a  party  in  peaceable  possession  of 
lands,  and  attacked  by  others  in  force,  would 
be  justified  in  resisting,  if  they  had  no  time 
to  apply  for  the  protection  of  the  authorities, 
and  if  they  used  no  greater  violence  than  was 
necessary ;  and  they  were  further  told  to 
apply  the  evidence  to  these  points.  There 
can  be  no  doubt,  we  think,  that  this  was  the 
proper  way  to  put  the  case  to  the  Jury. 

Mr.  Twidale  for  the  Sohra  people  con- 
tends that,  as  the  Jury  found  both  sides 
guilty  of  rioting,  the  Judge  should  have 
inflicted  the  sanae  punishment.  But  the 
Sohra  people  were,  in  addition  to  the 
offence  of  rioting  ^ith  deadly  weapons, 
found  guHty  of  using  them,  and  of  causing 
grievous  hurt,  and  were,  therefore,  properly 
punished  more  severely  than  the  men  of 
the  other  side.  In  any  case,  this  would  not 
be  a  point  of  law  on  which  an  appeal  lies. 

The  petition  is  rejected. 


The  3rd  June  1867. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and  C.  P. 
Hobhonse,  Judges, 

Abkarry  Licenses. 

Criminal  Revisional  Jurisdiction. 

Reference  under  Section  4J^,  Act  XXV.  of 
1861^  and  Circular  Order  No.  /c9,  dated 
the  isth  July  rS6j. 

Queen  versus  Ram  Kishen. 

Under  Section  43,  Act  XXI.  of  1^56,  only  persons  hold' 
ing  licenses,  and  not  their  servants,  are  subject  to  the 
penalties  specified  in  the  Section. 

Jackson,  J. — Wk  think  that  the  Sessions 
Judge  is  right  in  ihe  view  he  has  taken,  and 
that,  under  the  43rd  Seciion,  Act  XXI.  of 
1856,  only  persons  holding  licenses,  and 
not  their  servants,  are  subject  to  the  penalties 
specified  in  the  Section.  We,  therefore, 
order  that  the  conviction  of  the  parties 
named  be  set  aside,  and  that  the  fines,  if 
levied,  be  returned  to  them. 


The  3rd  June  1867. 

Present : 

The  Hon'ble  L.  S.  Jackson,  and  C.  P. 
Hobhouse,  Judges. 

Witnesses  ( Summoning^  of). 

Criminal  Revisional  Jurisdiction. 

Reviiion  of  the  proceedings  under  Section 
40if,  Code  of  Criminal  Procedure. 

Queen  versus  Meer  Zakir  Ally. 

In  the  case  of  a  charge  of  an  offence  triable  by  the 
Court  of  Session  alone,  the  Magistrate  is  bound  to 
summon  the  complainant's  witnesses. 

Jackson,  J-  -It  appears  to  me  that  the 
petitioner  is  entided  to  a  precept  directing 
the  Magistrate  to  pass  orders  on  the  petition, 
dated  20th  March,  in  which  the  petitioner 
prayed  that  his  witness  might  be  summoned. 

The  complaint  was  laid  on  the  12th,  and 
the  day  for  hearing  was  the  20th,  on  which 
day  the  complainant  made  his  further  ap- 
plication, and  the  Magistrate  might  thereon 
have  made  an  order  under  Section  262, 
Criminal  Procedure  Code,  in  satisfying  him- 
self by  the  oath  of  complainant  that  the 
witnesses  were  material,  and  would  not  ap- 
pear voluntarily. 

Instead  of  doing  so,  he  remarked  that  the 
complainant  was  not  prepared  to  prove  his 
case. 

He  does  not  say  that  he  considered  the 
petitioner  to  have  unduly  delayed  the  appli- 
cation for  a  summons  ;  and,  looking  at  the 
circumstances,  I  cannot  say  there  was  snch 
delay.  I  am,  therefore,  of  opinion  that  the 
order  dismissing  the  complaint  should  be  set 
aside,  and  the  Magistrate  required  to  proceed 
with  the  case. 

Hobhouse,   y.— The   charge   was  in  this 
instance  a  charge  of  the  offence  of  mischief 
by   destroying   a  valuable   securit}-,   to  wit^ 
an   ikrar  under   Seciion  477,  Indian  Pcna 
.Code. 

This  is  a  charge  of  an  offence  triable  h 
the  Court  of  Session  alone. 

Therefore,  under  Section  186  of  thel 
Criminal  Procedure  Code,  the  Magistrate  wt-^l 
bound  to  summon  complainant's  witnesses. 
He  refused  to  do  so. 

Under  these  circumstances,  I  concor  in 
the  order  my  brother  JacksQn  would  f>ass. 
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The  4th' June  1867. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and 
C.  P.  Hobhouse,  Judges. 

False  Evidence— Abetment 

Queen  versus  Chundi  Churn  Nauth  and 

another. 

Committed  by  the  Magistrate,  and  tried  by 
the  Sessions  Judge  of  Mymensing,  on  a 
charge  of  false  evidence. 

Where  C  falsely  represented  himself  to  be  f/,  and  the 
writer  of  a  document  signed  by  U^  and  Ty  knowing  that 
C  was  not  U,  and  had  not  written  such  document, 
adduced  C  sls  C/  and  as  the  writer  of  that  document — 
Held  that  T  ought  to  have  been  convicted  on  a  charge 
of  abetting  the  giving  of  false  evidence. 

ffobhouse,  J. — In  this  case  the  evidence 
on  record  clearly  proves,  and  the  Assessors 
and  the  Judge  below  have  found  these  facts, 
m.,  that  the  prisoner,  appellant,  Chundi 
Churn  Nauth,  falsely  represented  himself  to 
be  Udoy  Chand  Nauth  ;  that,  so  falsely  re- 
presenting himself,  he  further  falsely  swore 
that  he  wrote  a  certain  document,  and  that 
tbe  prisoner,  Tarifat  Beopari,  knowing  that 
Chundi  Churn  was  not  Udoy,  and  that 
Chundi  Churn  had  not  written  the  said  docu- 
ment, adduced  Chundi  Churn  as  Udoy  Chand 
and  as  the  person  who  had  written  the  said 
document. 

On  the  finding  of  facts  the  Court  below 
bund  Chundi  Churn  guilty  of  intentionally 
giving  false  evidence  in  a  judicial  proceeding, 
and  found  Tarifat  guilty  of  corruptly  using  as 
genuine  evidence  he  knew  to  be  false,  and 
^der  the  provisions  of  Section  293  and, 
Section  196,  Indian  Penal  Code,  respectively, 
sentenced  each  o£  the  prisoners  to  3  months' 
"gorous  imprisonment. 

cv  finding  against  the  prisoner  Chundi 
Churn  is  good  in  law  and  in  fact,  and  the 
sentences  on  both  the  prisoners  are  appro- 
pnate,  and  so  with  these  sentences,  and  in 
^is  finding  I  would  not  interfere.  But  the 
anding  on  the  prisoner  Tarifat  is,  in  my 
Ngment,  incorrect  in  law. 

A  ne  word  "  evidence  "  cannot,  in  my  judg- 
^lent,  be  strained  to  include  an  individual, 
^^a  it  cannot  therefore  be  said  that  Tarifat 
J'sed  Chundi  Churn  corruptly  as  "  evidence 
^e  and  genuine  which  he  knew  to  be  false 
^nu  fabricated."  The  offence  of  Tarifat  was 
T\v  ^^^"^"S:  the  offence  of  Chundi  Churn, 
•^d  he  should  have  been  found  guilty  of  that 
onence  under  Section  193  read  with  Section 


109,  Indian  Penal  Code,  and  then*tentenced 
under  these  Sections  to  3  months'  rigorous 
imprisonment. 

The  Judge  should  amend  the  conviction  in 
accordance  with  these  remarks. 

Jackson,  J. — I'he  phraseobgy  employed 
was  not  the  best  possible  description  of 
Tarifai's  offence,  and  I  agree  that  it  would 
have  been  better  to  convict  him  on  a  charge 
of  abetting  the  giving  of  false  evidence.  But 
I  am  inclined  to  think  that  the  charge  may 
stand  as  it  is.  The  Judge  probably  did  not 
.  mean  that  Tarifat  had  used  Chundi  Churn  as 
false  evidence,  but  had  used  the  evidence  which 
Chundi  Churn  gave.  That  evidence  being 
false,  and  Tarifat  knowing  it  to  be  false,  and 
as  placing  Chundi  Churn  in  the  box,  and 
causing  him  to  give  evidence,  was,  in  fact, 
using  the  evidence  which  he  gave,  however 
unsuccessfully,  although  the  expression  is  not 
happy,  and  the  other  charge  would  have 
been  prefeffable,  I  should  suggest  that  it 
be  allowed  to  stand,  but  that  the  proper 
charge  be  pointed  out. 

Hobhouse,  /.—Very  well.  I  think  the 
Judge  may  have  intended  what  Mr.  Jus- 
tice Jackson  suggests.  So  the  conviction 
may  stand,  but  the  Judge  should  be  in- 
formed that  the  more  proper  charge  was 
that  [)ointed  out  by  me. 

The  appeal  is  dismissed. 


The  4th  June  1867. 

Present  : 

The  llon'ble  L.  S.  Jackson  and 
C.  P.  Hobhouse,  Judges. 

Erroneous    orders — Dismissal   of   complaint — 
Application  by  complainant  for  adjournment 

Criminal  Revisional  Jurisdiction. 

Queen  versus  Ramnarain  Ghose, 

Revised  under  Section  ^o^.  Code  of  Cri- 
minal Procedure. 

'J'he  Deputy  Magistrate  adjourned  the  case  to  the 
21st,  on  which  day  he  ordered  the  case  to  be  dismissed 
for  non-attendance  of  the  complainant,  but  on  the  fol- 
lowing day  cancelled  that  order  and  revived  the  case  on 
the  ground  of  his  having  dismissed  the  case  by  mistake 
in  ignorance  of  the  complainant  having*  petitioned  for 
an  adjournment  by  reason  of  sickness.  The  Magistrate 
on  appeal  reversed  the  order  of  the  Deputy  Magistrate. 
As  Ahc  order  of  the  Deputy  Magistrate  was  manifestly 
wrong,  the  High  Court  set  aside  the  whole  of  the  pro« 
ceedines,  and  restored  the  case  to  the  position  in  wnich 
it  stoOQ  before  the  21st. 
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yacksoJiy  J. — Baboo  Otool  Chunder 
Mookerjee  appears  to  show  cause,  and  relies 
upon  a  case  referred  to  in  the  note  on  Sec- 
tion 259,  Prinsep's  Criminal  Procedure 
Code.  The  report  of  that  case  is  not  before 
us  (461  of  1859)  ;  but  it  seems  to  have  been 
held  that  a  case  dismissed  under  the  Sections 
referred  to  cannot  be  revived  ;  it  is  there- 
fore contended  that,  although  the  Magis- 
trate had  clearly  no  authority  to  make  the 
order  before  us,  yet,  as  it  merely  had  the 
effect  of  setting  aside  an  illegal  order  of 
the  Deputy  Magistrate,  this  Court  ought 
not  to  interfere. 

The  circumstances  of  the  case  are  these : 
The  complainant  preferred  a  charge  of  cri- 
minal trespass  and  hurt,  which   a   Deputy 
Magistrate    proceeded     to    try    under    the 
Procedure  Code,  Chapter  XV.     The  com- 
plainant and  his  witnesses  attended,  and  their 
evidence  was  recorded ;  but,  owing  to  the 
absence  of  the  defendant,  the  cuse  was  not 
completed.    The    Deputy    Magistrate   then 
went  away  on  leave,  and  was  succeeded  by 
another   officer,    who,  taking  up   the   case, 
observed    that   he  could   not  decide   upon 
evidence  recorded  by  his  predecessor,  and 
ordered  the  attendance  of  the  parties  de  novo 
on  the  7th  January.    On  that  day  and  the 
two  following  days,  the  Deputy  Magistrate 
records  that  he  was  disabled  by  sickness 
from  hearing  the  case,  and  he  adjourned 
it  to  the  2 1  St.     On  that  day,  he  ordered  the 
case  to  be  dismissed,  the  complainant  being 
absent.     On  the  next  day,  22nd,  he  passed 
a  further  order,  stating  that  the  case  had 
been  dismissed  in  mistake,  as  the  complain- 
ant   had    previously     filed    a    petition    for 
adjournment  by   reason   of  his   sickness,  a 
fact  of  which   the   Deputy   Magistrate   had 
not  been  aware,  and  he   revived  the  case. 
Against  this  order  the  defendant  appealed 
to    the    Magistrate,    who,    it    would    seem 
consciously    without    jurisdiction,    reversed 
the  order,  and  the  complainant  is  now  before 
us.     In   the  state  of  facts  which  we  have 
described,   it  would   be  a  clear  denial   of 
justice  to  allow  the  complainant's  case  to  be 
lost  on  account  of  the  Deputy  Magistrate's 
order  of  the  21st.     We  do  not  wish  now  to 
decide    the    point     whether     the     Deputy 
Magistrate  was   competent  under   the    cir- 
cumstances to   review   or   to   withdraw   his 
own  order  of  the  21st.     But,  as  that  order 
was   in    itself   manifestly  wrong    while    the 
complainant     had    a    petition    before   Jiim 
for  adjournment,  we  think  it  proper  to  re- 
scind and  set  aside  the  whole  of  those  pro- 
ceedings,  and   to   restore   the   case   to   the 


position  in  which  it  stood  before  the  aia 
January. 

We,  therefore,  direct  the  Deputy  Magis^ 
trate  to  re-place  the  case  upon  his  files,  and 
proceed  with  it  according  to  law  ;  and,  look- 
ing to  the  defendant's  conduct,  we  think  it 
right  that  the  petitioner  should  have  his 
costs. 


The  4th  June  1867. 

Present : 

The  Hon'ble  L.  S.  Jackson  and 
C.  P.  Hobhouse,  Judges, 

Breach  of  Contract— Act  XIII.  of  1855^- 
Coolies  in  Assam. 

Criminal  Revisional  Jurisdiction. 

References  under  Section  424,  Code  of 
Criminal  Procedure. 

Queen  versus  Gaub  Gorah  Cacharec  and 

others. 

Coolies  in  Assam,  who  have  received  advances  jpcob^ 
temptation  of  work  to  be  done,  may  be  proceeded 
agamst  under  Act  XIII.  of  1S59. 

Jackson,  J,— We  think  there  is  nothing  in 
the  terms  of  Act  XIII.  of  1859  to  support  the 
view  taken  by  the  Judicial  Commissioner. 

It  appears  to  us  that  the  Legislature, 
in  taking  measures  for  the  protection  of 
employees  who  have  made  advangcs  of 
money  in  contemplation  of  work  to  be  done, 
advisedly  employed  the  widest  terms  10 
designate  the  person  receiving  such  adrance: 
in  using  the  words  artificer,  workman,  or 
laborer,  they  evidently  intended  to  include 
labor,  as  well  unskilled  as  skilled,  and  in 
extending  or  making  it  legal  to  extend  the 
operation  of  the  Act  to  a  region  like  Assam, 
where  labor  would  be  chiefly  agricnltunl 
or  out- door  labor,  they  doubtless  had  in 
view  the  common  cooly,  whose  services  it  is 
necessary  there  to  secure  by  an  advance. 

We  do  not  quite  understand  what  is 
meant  by  the  Judicial  Commissioner's  expres- 
sion "  work  of  a  specific  character ;  *'  but 
the  4th  Section  of  the  Act  provides  that 
the  contract  to  be  enforced  may  be  for  a 
term  certain,  or  for  special  work  or  other- 
wise. 

Probably,  the  work  of  a  garden-cooly  « 
something  well  understood  in  Assam,  an^ 
the  work  would,  in  that  case,  be  of  a  specitic 
kind,  even  if  that  were  necessary. 

We  are  of  opinion  that  the  Deputy  Com- 
missioner was  competent  to  summon  tbe 
coolies  complained  of,  and  to  make  an  order 
under  the  2nd  and  3rd  Sections  of  the  Act. 
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The  5th  June  1867. 

Present : 

The  Hon'ble   F.  B.   Kemp,   W.    S.    Scton- 
Karr,  and  F.  A.  Glover,  Judges, 

False  Evidence  (by  Ryots). 

Queen  versus  Dhurrani  Dutt  Rai  and 

another. 

Commit  fed  by  the  Magisiraie,  and  tried  by 
the  Officiating  Sessions  Judge  of  Tirhoot, 
on  a  charge  of  false  evidence. 

Discussion  as  to  the  extent  of  punishment  to  be  pass- 
ed upon  certain  ryots  who,  in  a  case  of  criminal  trespass 
brougfht  by  an  indig'o  planter,  falsely  swore  that  cotton, 
and  not  indigo,  had  been  raised  on  the  land  in  question 
during'  the  past  year.  Punishment  reduced.  Seton- 
Karr,  JF.,  would  have  reduced  the  punishment  still 
more  for  reasons  given. 

Seton-Karr^    J, — These    two    appellants 
tee  been  convicted  of  giving  false  evidence 
nnder  Section   193,  in  that  when  they  were 
witnesses  for  the  defence  in  a  case  of  tres- 
pass brought  on  behalf  of  the  Pandonl  Factory 
against   certain    ryots,    they   swore    that    no 
indigo  had  been  grown  on  the  land  which 
formed  the  subject  of  suit,  and  that  cotton 
had  been  grown  thereon. 
I      It  seems   impossible   to   doubt  from    the 
\  evidence  of  Mr.  Gale,  of  Mr.  Forbes,  of  Mr. 
\  Lamb,  and  of  the  jemadar  of  the  factory, 
that  this   land   was  sown    with    indigo   last 
year,  and  that  the  evidence  of  the  prisoners 
to  the  contrary  effect  in  the  trespass  case 
:  was  not  correct.     Stumps  of  indigo  were  seen 
1  on  the  land,   which  could  only  have  been 
I  grown  last  year;  and,  altogether,  looking  at 
the  defence  of  one  of  the  prisoners  in  the 
Sessions  and  at  the  whole  details,  there  can 
^e  no  doubt  that  the  evidence  given  on  the 
side  of  the  factory  was  correct,  and  that  the 
depositions  of  the  prisoners  in  the  trespass 
case  were  knowingly  false. 

But  while  I  have  no  doubt  that  the  con- 
Wion  should  be  upheld,  I  have  just  as 
little  that  the  amount  of  punishment  is  quite 
disproportionate  to  the  offence,  and  that  it 
o^ght  to  be  materially  reduced.  My  only 
doubt  has  been  to  what  extent  the  ex- 
cessive sentence  of  four  years,  passed  by  the 
'-essions  Judge,  ought  to  be  reduced,  and'on 
"i's  point  I  have  conferred  with  several  of 
^1  colleagues. 

It  is  necessary  to  examine  narrowly  the 
jets  proved  in  this  case,  and  I  may  observe 
"^t  they  have  had  my  earnest  and  repeated 
consideration. 

I  he  original  cdse  was  an  ordinary  case  of 
trespass  broughf^  against  two  men  in  respect 
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of  25  cottahs  of  indigo  stated  to  be^grown  for 
the  factory  by  one  Shib  Dyal,  and  the  two 
defendants  charged  with  trespass  were  said 
to  have  been  instigated  by  this  Shib  Dayal 
to  plough  up  the  land,  and  to  sow  cotton  on 
it,  in  order  to  injure  or  annoy  the  planter. 
I'he  question  was  treated  by  the  Magistrate, 
who  tried  the  trespass  case,  simply  as  one  of 
possession.  The  Magistrate  remarked  that 
it  was  very  unusual  that  such  land  should 
have  been  in  possession  of  the  factory ;  but 
being  bound  by  the  evidence,  which  appeared 
very  strong  for  the  factory,  and  contradic- 
tory and  full  of  falsehoods  for  the  defence, 
the  ^lagistrate,  after  an  examination  of  the 
spot  where  he  found  indigo  stumps  actually 
in  existence,  sentenced  the  two  defendants 
to  four  weeks'  imprisonment,  under  Section 
,447  of  the  Penal  Code  (criminal  trespass). 

So  far  there  was  nothing  whatever  re- 
markable in  the  case  of  trespass.  It  was 
not  a  case  where  large  bodies  of  men  entered 
with  violence  on  lands  belonging  to  the  fac- 
tory. The  amount  of  land  in  dispute  was 
very  trifling,  and  the  case  does  not  appear 
to  have  been  invested  with  unusual  impor- 
tance, or  to  have  been  remarkable  as  a  pre- 
cedent, or  on  any  other  ground. 

As  regards  the  conduct  of  the  two  prison- 
ers now  on  appeal  before  us,  they  were 
witnesses  for  the  defence. 

Lai  Dhari,  the  first  prisoner,  clearly  knew 
the  land  pretty  well,  and  he  deposed  in  the 
said  trespass  case  to  the  effect  that  during 
the  last  10  years  indigo  had  been  only  twice 
grown  in  the  land,  but  that  this  was  eight 
years  ago :  and  that  last  year  there  was 
no  indigo  on  this  land,  and  no  indigo  stumps 
to  be  seen  now. 

The  evidence  of  Dhurrani  Dutt  Rai,  the 
other  appellant,  was  less  positive  when  he  de- 
livered what  has  now  been  found,  and 
rightly  found,  to  be  a  false  statement,  pe 
says,  after  deposing  that  the  land  belonged 
to  the  defendant  for  whom  he  was  called, 
''  I  cannot  say  whether  there  were  indigo 
**  slumps  on  the  land  or  not.  I  saw  the  land 
"last  year.  I  have  seen  it  in  Aghran,  Pons, 
"  Magh,  up  to  the  present  year."  And,  then, 
again,  "  Cotton  was  sown  in  Phalgoon  last. 
"I  did  not  see  what  crop  there  was  on  the  land 
"  before  that ;  I  did  not  see  what  there  was 
"  on  this  land  in  Aghran  this  year.  It  was 
■'  prepared  for  millet  in  Aghran,''  &c.,  &c. 

Still,  the  effect  of  this  testimony  was  ad- 
verse to  the  factory,  and  it  was  unquestion- 
ably false, 
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Dhari  is  that,  on  the  land  in  question,  there 
was  cotton  for  three  years,  then  cereals  for  a 
year,  and  then  indigo. 

Dhurrani  Dutt's  defence  is  that  in  1271 
and  1272  there  was  cotton  on  the  lands; 
that  indigo  was  sown  there  in  1273  by  the 
hurkura  and  zillahdars  who  rooted  out  the 
cotton ;  and  that  he  deposed  incorrectly 
be/ore  the  Magistrate. 

This  last  statement  seems  to  me  very  like 
an  admission  of  guilt,  and  made  as  if  the 
prisoner  threw  himself  on  the  mercy  of  the 
Court,  and  allowed  that  he  had  spoken  falsely 
to  the  prejudice  of  the  factory. 

The  Judge,  with  whom  both  Assessors 
concurred  as  to  the  guilt  of  the  prisoners, 
says  that  he  punishes  them  "  severely  as  they 
deserve."  But  for  this  severity  he  gives  no 
grounds  whatever ;  neither,  as  I  have  shown, 
are  any  to  be  gathered  from  tha  complexion 
or  from  the  minutest  details  of  the  original 
trespass  case. 

The  case  was  an  ordinary  suit  in  which  a  I  and  why  this  excessive  amount  should  have 


I  mean  that  our  Court  has  invariably  made 

a  distinction  between  different  kinds  of  false 

evidence,  and  we  have  never  awarded  the  same 

punishment  to  the  man  who  falsely  swears 

away  the  life  or  liberty  of  another,   and  10 

the  man   who,  on  oath,  merely  denies  his 

relationship   to    the    plaintiff   or   defendanL 

Agriculturists  should  not  have  been  allowed 

to  leave  the  Codrt,  as  they  must  have  done 

in  this  case,  with  the  impression  that  thev 

were   punished   with   extra  severity,  simply 

because    their    opponents    were     European 

gentlemen,  who,  as  was   legal  and  proper, 

were  bent  on  protecting  their  own  land  from 

injury,    not    by    meeting    one    offence   by 

another,  but  by  resort  to  the  local  tribunal?, 

which,   in  this  case,  gave  them  ample  and 

speedy  redress. 

I  cannot  think  that,  if  this  false  evidence 
had  been  sj)oken  in  a  suit  where  a  native 
was  complainant,  and  which  related  to  a  small 
plot  of  land,  the  punishment  for  such  false 
evidence  would  have  extended  to  four  years : 


planter  complained  that  two  men  were,  to  use 
his  own  words,  "  ploughing  up  my  ziraat 
land  with  the  intention  of  annoying  me." 

It  is,  however,  notorious  that  in  this  very 
concern   of   Pandoul   in   Tirhoot,   in   which 
this  case  originated,  party  feeling  lately  ran 
very   high    between    planter   and    ryot,    and 
that  the  villagers  had  sided  with  their  own 
men.     Of  course,  this  party  feeling  would  1-^ 
no  justification,  either  of  acts  of  violence  1  y 
any  party,  or  of  that  fraud  and  falsehood  b} 
which  acts  of  violence  might  either  be  sup- 
plemented or  be  met.     And  it  might  possi- 
bly lie  in  the  mouths  of  the  local  authorities, 
charged  with  the  maintenance  of  the  public 
peace  and  with  the  security  of  property  in  a 
populous  and  extensive  district,  to  say,  as  a 
reason  for  a  sentence  more  severe  than  usual, 
tkat   an   example   was    necessary,   and   that 
severe    punishment,    where    detection    had 
followed  rapidly  on  crime,  was  essential  to 
important   interests,   and   was,   in   the   end, 
the  truest  mercy  and  the  best  policy.     But 
not   one  such    consideration  as  the   above   is 
to  be  gathered  from  any  part  of  the  record. 
The  prisoners  have  been  punished  with  very 
nearly  fifty  limes  the  amount  of  punishment 
that     the     original      trespassers     received, 
though,  of  course,  1  do  not  mean  to  place 
criminal  trespass  and  false  evidence  in  the 
same  category  as  crimes.  • 

The  punishment  should  have  been  made 
appropriate  to  the  magnitude  of  the  inter- 


been  awarded  because  English  gentlemen 
were  concerned,  I  am,  as  already  obsened. 
wholly  unable  to  discover  from  any  single 
thing  on  record.  Therefore,  after  giving  the 
subject  the  very  fullest  consideration,  1  am  ot 
opinion  that  Lai  Dhari *s  punishment  should 
be  reduced  to  one-fourth  of  the  original  sen- 
tence, or  to  twelve  months' rigorous  imprison- 
ment, and  that  of  Dhurrani  Dutt's  to  nine 
months',  in  consideration  of  the  less  positive 
nature  of  his  testimony,  and,  as  I  read  his 
defence,  of  his  throwing  himself  on  the  mercy 
of  the  Court. 

But    this    is    the    maximum    which    the 
ofifence  deserves,  or  to  which  1  can  consent. 
Glover,  7.— This  case  has  been  referred 
to  me  on  the  question  of  punishment. 

I  cannot  go  so  far  as  my  learned  colleagne 
proposes.  Both  the  prisoners  were  most 
clearly  guilty  of  perjury  on  a  point  about 
which  they  could  have  had  no  doubt. 

Giving  them  the  benefit  of  all  cxtenual- 
ing  circumstances,  it  would,  in  my  opinion, 
be  as  unjust  to  the  planter  to  let  these  ixiti\ 
oft  with  what,  to  my  mind,  is  a  dispropor- 
tionate punishment  as  it  would  be  to  the  ac- 
cused to  punish  them  with  exccp:ionaj 
harshness,  because  the  prosecutor  chanced 
to  be  a  European. 

At  ihe  same  time  I  see^no  reason  for  IW 
particular  severity  with  which  the  Session* 
Judge  has  visited  them.       • 
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\  would  reduce  the  sentence  to  two  years 
and  1 8  months'  rigorous  punishment  respec- 
tively. 

Kempy  y, — I  have  read  the  whole  of 
the  proceedings  in  this  case,  both  before 
the  Assistant  Magistrate  and  the  Sessions 
Judge. 

I  consider  this  to  be  a  case  in  which  the 
prisoners  knowingly  and  wilfully  deposed 
falsely.  The  two  prisoners  live  in  the  vil- 
lage in  which  the  disputed  land  is  situated, 
and  ihey  knew  perfectly  well  what  crop  was 
grown  last  year  in  that  particular  field  ;  so 
that,  when  they  deliberately  stated  that 
cotton,  and  not  indigo,  had  been  raised  on 
that  land  last  year,  they  were  deposing  to 
facts  which,  they  well  knew,  were  wholly 
false. 

After  giving  false  evidence  in  the  original 
case  of  criminal  trespass,  when  called  upon, 
after  the  witnesses  for  the  prosecution  had 
been  examined,  to  state  what  they  had  to 
say  in  their  defence,  they  boih  deliberately 
adhered  to  their  false  story. 

Before  the  Sessions  Judge  they  varied  their 
statement,  but  even  in  that  Court  there  was 
no  frank  admission  of  guilt. 

The  Assessors,  two  Hindoo  gentlemen, 
were  of  opinion  that  the  prisoners  were  guilty, 
and  the  witnesses  examined  for  the  defence 
of  the  prisoner  Lai  Dhari  Rai  actually 
suppyorted  the  case  for  the  prosecution. 

If  parties,  guilty  of  such  wilful  perjur)%  are 
not  severely  punished,  it  may  be  that  the 
planter,  who,  as  in  this  instance,  instead  of 
resorting  to  force,  sought  the  protection  of 
the  law,  might  leave  our  Court  with  the  idea 
that  the  prisoners  were  tried  with  unusual 
lenity,  because  the  prosecutor  was  an  indigo- 
planter.  The  ryot,  on  the  other  hand,  would 
go  back  to  his  village  after  a  few  months' 
imprisonment,  and  tell  his  neighbours  that 
perjury,  if  directed  against  the  interest  of  an 
indigo-planter,  was  not  considered  by  the 
Court  to  be  a  grave  offence. 

The  question  at  issue  between  the  planter 
and  the  r}-ot,  in  the  criminal  trespass  case 
brought  by  the  manager  of  the  factory,  was 
not  so  much  whether  indigo  or  cotton  was 
grown  on  the  small  patch  of  land  which 
formed  the  subject  of  dispute,  as  whether 
the  land  were  the  ziraat  lands  of  the  factory, 
or  were  in  the  possession  and  cultivation  of 
the  r}'ots.     The  question  was  of  the  great- 


est importance  to  the  planter,  for  on  the 
result  depended  the  fate  of  many  other  cases, 
and  probably  involved  the  closing  of  the 
factory  had  the  ryots  succeeded  in  proving 
their  occupation.  With  deference  to  the 
very  great  experience  in  matters  connected 
with  indigo-disputes,  undoubtedly  possessed 
by  my  learned  brother,  Mr.  Justice  Seton- 
Karr,  I  cannot  concur  in  the  sentence  pro- 
posed by  him  for  so  grave  an  offence. 

Had  the  case  come  before  me  in  the 
first  instance,  I  should  have  confirmed  the 
original  sentence  as  against  the  prisoner 
Lai  Dhari  Rai,  and  mitigated  it  as  against 
the  other  prisoner  whose  guilt  is  not,  in  my 
opinion,  so  grave.  As  it  is,  I  do  not  object 
to  the  sentences  proposed  by  Mr.  Justice 
Glover. 


The  6ih  June  1867. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Jurisdiction — Irregularity — False 
Evidence. 

Queen  versus  Doorga  Nath  Roy  and  another. 

Committed  by  the  Magistrate,  and  tried  by 
the  Sessions  Judge  of  Mymensing,  on  a 
charge  of  corruptly  using,  or  attempting 
to  use,  as  genuine  evidence,  a  document 
knowing  it  to  be  false  and  fabricated. 

Although  a  Civil  Court  acted  irregularly  in  sending  to 
the  Magistrate  for  investigation  a  case  of  using  or 
attempting  to  use  false  evidence  when  no  suit  was 
pending  in  that  Court,  yet,  as  the  Court  had  given 
its  sanction  to  the  prosecution  of  the  offence — Held 
that  it  was  in  the  competency  of  the  Magistrate,  under 
Section  68  of  the  Code  of  Criminal  Procedure,  even 
without  a  charge  or  complaint,  to  proceed  to  investigate, 
anS,  if  necessary,  to  commit  for  trial  to  the  Sessions 

Court. 
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Kemp,  y. — These  two  prisoners  have  been 
convicted  of  the  offence  of  using,  as  genuine, 
evidence  which  they  knew  to  be  false  and 
fabricated. 

The  circumstances  of  the  case  are  some- 
what peculiar.  The  prisoner  Doorga  Nath 
Roy,  who  is  a  mooktear  practising  in  the 
Courts  of  Zillah  My  mens!  ng,  was  employed 
with  others  as  an  attorney  to  conduct  a  suit 
under  Act  X.  of  1859  in  the  Collector's 
Court.  A  sum  of  Rs.  150  as  fees  was  due 
to  the  mooktears  engaged,  but  not  to  the 
prisoner  alone.  In  the  decretal  order,  these 
fees  were  made  payable  10  Kali  Nath 
Nundee;  Doorga  Nath's  name,  though  he  cer- 
tainly appears  to  have  been  the  most  active 
agent  in  conducting  the  suit  to  a  successful 
issue,  was  not  mentioned. 

Subsequently,   Doorga   Nath,    associating 
with  himself  as  co-plaintiff,  the  other  prisoner, 
Pearee  Mohun  Shaha,  to  whose  paster  the 
prisoner  Doorga  Nath  was  indebted,  brought 
an  action  in  the  Court   of   the   Additional 
Moonsiff  of  Mymensing  for  the  recovery  df 
these   fees.     It  was    arranged    that    Pearee 
Mohun  was  to  find  the  funds  for  carrying 
on  the  suit,  and  to  receive  6  annas  of  the 
amount  recorded,  which  was  to  go  to  pay  off 
the  debt  of  Doorga  Nath  to  Pearee  Mohun's 
employer.     The  name  of  Kali  Nath  Nundee, 
which  appeared  in  the  copy  granted  by  the 
Collectorate  Amlah  of  the  original  decree  in 
the  Act  X.  suit,  was  partially  erased,  that  is 
to  say,  the  Kali  and  the  Nundee  were  struck 
out,  and  Doorga  and  Roy  inserted,  leaving 
the  original  Nath.     The  suit  in  the  Moonsiff's 
Court  was  ready  for  hearing,  and  it  is  clear 
that  it   would  have  been  a  defende<l   suit. 
Doorga  Nath,  apprehensive  that  the  erasure 
in  the  copy  of  the  decree  under  Act  X.,  uf)on 
which  document  the  suit  was  based,  would  be 
detected,  attempted,  in  the  first  instance,  to 
obtain    the    permission    of    the   Additional 
MoSnsiff   to   withdraw   from   the   suit   with 
leave  to  bring  a  fresh  one  under  the  provi- 
sions of  Section  97  of  Act  VIII.  of  1859. 
The  Additional  Moonsiff,  for  grounds  which 
do  not  appear  on  the  record,   refused    his 
permission,  when   Doorga  Nath  applied   to 
have  the  suit  dismissed  as  compromised,  and 
the  suit  was  accordingly  dismissed. 

On  the  same  day  it  was  brought  to  the  ; 
notice  of  the  Moonsiff  that  the  copy  of  the  ; 
decree  under  Act  X.  had  been  tampered  ' 
with.  An  enquiry  was  instituted,  which  1 
resulted  in  the  Moonsiff  sending  the  case  for 
iirvestigation  to  the  Magistrate,  who  eventual- 


ly committed  the  two  prisoners  to  take  their 
trial  before  the  Sessions  Court.  Mr.  Doyne, 
who  has  been  heard  for  the  prisoner  Doorga 
Nath  Roy,  contends  that  the  committal  is 
illegal,  inasmuch  as  no  case  was  pending  in 
the  Court  of  the  Additional  Moonsiff  when  it 
appeared  to  that  Court  that  the  prisoner 
had  been  guilty  of  the  offence  described  in 
Sections  193  and  196  of  the  Indian  Penal 
Code,  and  that,  under  Section  16,  Act  XXIII. 
of  1 86 1,  it  is  only  when  a  case  is  actually 
pending  before  the  Civil  Court  that  the 
Court  is  competent  either  to  commit  the 
offender  to  take  his  trial  before  the 
Sessions  Court,  or,  after  making  such 
preliminar}'  enquiry  as  may  be  neces- 
sary, to  send  the  case  for  investigation  to 
any  Magistrate  who  shall  thereupon  proceed 
according  to  law. 

We  are  of  opinion  that  the  Additional 
Moonsiff  acted*  irregularly  in  sending  this 
case  for  investigation  to  the  Magistrate,  as 
it  was  not  then  pending  before  him  ;  but,  as 
he  gave  his  sanction  to  the  prosecution 
which  is  necessary  in  offences  provided  for 
in  Chapter  XI.  of  the  Code  of  Criminal 
Procedure  before  the  Magistrate  could  take 
cognizance  of  the  offence,  it  was  in  the 
competency  of  the  Magistrate,  under  Section 
68  of  the  said  Code,  even  without  a  charge 
or  complaint,  to  proceed  to  investigate, 
and,  if  necessary,  to  commit  for  trial  to  the 
Sessions  Court. 

On  the  merits  of  the  case,  after  reading 
the  evidence,  it  appears  to  us  clear  that  the 
prisoner  Doorga  Nath,  with  the  fraudulent 
intent,  erased  the  name  of  Kali  Nath  Nundee, 
and  substituted  his  own,  for  the  purpose  of  ob- 
taining a  decree  for  the  whole  amount  of  the 
fees  to  which  he  was  only  entitled  in  part. 
The  other  prisoner,  Pearee  Mohan,  though 
he  wittingly  acted  as  Doorga  Nath's  tool, 
his  guilt  is  b)'  no  means  so  grave. 

The  sentence  upon  Doorga  Nath  of  five 
years'  rigorous  imprisonment  appears  to  us 
to  be  too  severe.  We  think  that  a  sentence  of 
two  years'  rigorous  imprisonment  will  meet 
the  justice  of  the  case,  and  be  sufficient  as 
an  example.  The  sentence  passed  upon 
Pearee  Mohun  of  six  months*  rigorous  im- 
prisonment may  stand. 
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The  8th  June  1867. 
Present : 

The  Hon'ble  W.  S.  Seton-Karr  and  A.  G. 
IMacpherson,  Judges, 

Using  forged  Document 

Oueen  versus  Hatim  Moonshee  alias  Maho- 
I  med  Hatim. 

\  Committed  by  the  Magistrate,  and  tried  by 
the  Sessions  Judge  of  Tipperah,  on  a 
charge  of  forgery^  &c. 

Where  an  intention  to  use  a  forged  document,  if 
necessary,  was  inferred  from  the  facts  of  the  case  and 
from  the  conduct  of  the  prisoner. 

Seton-Karr,  J. — We  have  considered 
this  case  together,  and  we  think  that  the 
Judge  was  jusiified  in  differing  from  the 
Assessors  and  in  convicting  the  prisoner. 

The  prisoner,  from  the  evidence  which 
the  Judge  credits,  and  which  we  see  no 
reason  to  doubt,  looking  at  the  prisoner's 
own  account  of  the  transaction,  appears, 
pending  a  certain  case  in  which  he  had  been 
sued,  to  have  produced  a  kabin  before  cer- 
tain witnesses,  which  kabin  was  full  of 
blots  and  erasures,  and  subsequently  to  have 
produced  another  kabin  without  blots  or 
erasures  to  the  Deputy  Magistrate  in  whose 
Court  he  had  been  summoned  as  defendant 
in  the  case  alluded  to,  which  was  one  of  cri- 
minal breach  of  trust. 

He  has  been  convicted  of  forging  a  valu- 
able security  under  Section  467,  and  of 
being  possessed  of  a  valuable  security, 
knowing  it  to  be  forged,  and  with  intent  to 
use  it  as  genuine,  under  Section  474.  We 
think  that  in  this  case  it  will  be  safest  to 
base  the  conviction  on  Section  474. 

That  the  prisoner  came  to  the  Deputy 
Magistrate's  Court  with  the  intent  to  use 
the  fresh  and  forged  document,  if  necessary, 
may  be  safely  inferred  from  the  facts  of  the 
case  and  from  the  conduct  of  the  prisoner. 
And  it  may  also  be  fairly  argued  that  he 
had  the  document  in  his  possession,  know- 
ing it  to  be  forged,  and  intending  to  use  it 
at  any  time  should  }t  be  necessary. 


But  there  is  no  proof  that  h^  actually 
forged  the  document  himself. 

On  the  other  hand,  the  guilt  of  this  pri- 
soner does  not  appear  to  be  of  a  very 
heinous  kind,  comparatively. 

There  is  nothing  to  show  that  he  intended 
to  defraud  the  widow  of  Zumir  ;  on  the  con- 
trarv,  there  is  evidence  that  she  had  received 
a  sum  which  satisfied  her  claims  under  the 
kabin.  The  case  in  which  the  prisoner  had 
been  sued  for  breach  of  trust  in  not  realiz- 
ing the  money  due  under  the  kabin  had  been 
compromised  ;  and,  under  all  the  circum- 
stances, we  think  that  the  ends  of  justice 
will  be  met  by  reducing  the  sentence  ;under 
Section  474  to  two  years'  rigorous  imprison- 
ment in  lieu  of  seven  years'  transportation 
under  Section  466. 


The  loth  June  1867. 

Present : 

The  Hon'ble  W.  S.  Seton-Karr  and  A.  G. 
Macpherson,  Judges. 

Evidence — Character  of  prisoner. 

Queen  versus  Phoolchand  alias  Pholeel  Ahir 

and  Sheosurrun. 

Committed  by  the  Magistrate,  and  tried  by 
the  Sessions  Judge  of  Shahabad,  on  a 
charge  of  dacoity. 

Evidence  of  a  prisoner's  previous  convictions  and 
bad  character  and  of  the  bad  character  of  his  relations 
is  inadmissible.  « 

If  a  person  is  before  the  Court  as  a  witness,  his  evi- 
dence must  be  recorded  as  the  law  directs :  if  he  is  not 
a  witness,  and  is  not  examined  as  such,  the  Judge  has 
no  right  to  allude  to  his  having  made  any  statement. 

Macpherson,  J. — We  have  had  great 
doubts  as  to  whether  the  convictions  in  this 
case  ought  not  to  be  quashed  on  account  of 
the  improper  reception  of  evidence  hy  the 
Sessions  Court.  Had  the  case  been  tried 
by  a  Jury,  we  should  have  considered  it 
absokitely  necessary  to  adopt  that  course,  it 
being  wholly  impossible  to  estimate  the 
extent  to  whjch  the  Jury  might  have  been 
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influencec^  by  the  evidence  in  question.  As, 
however,  the  case  was  tried  by  the  Judge 
with  Assessors,  and  as  there  is  on  the  record 
what  appears  to  be  very  ample  proof  of  the 
prisoner's  guilt  independently  of  the  objection- 
able evidence,  we  have  come  to  the  con- 
clusion that  we  need  not  set  aside  the  con- 
victions. But  we  think  that  Mr.  Elliot, 
the  Judge,  has  passed  so  severe  a^entence 
upon  the  prisoner  Phooleel  that  it  will  be 
necessary  to  reduce  the  term  of  imprisonment 
awarded  by  one-half. 

In  his  judgment  the  Judge  says  that  the 
two  prisoners  (and  others  not  arrested)  "  are 
**  all  deposed  to  as  residents  of,  and  known 
*'  bad  characters  of,  witnesses'  village.  The 
**  prisoner  Phooleel  is  a  released  prisoner ; 
"  his  brother  and  relations  are  more  or  less 
^^ jail-bitds :  the  younger  prisoner,  Sheo^ 
*•  surrun,  is  of  a  family  of  similar  descrip- 
*'  tion."  These  remarks  are  based  on  the 
following  evidence :  The  witness  Wuzeer 
AH  says  :  "  Phooleel  is  a  bud  mash,  and  was 
"  released  only  last  month  or  so  from  jail. 
"  His  brother  is  in  jail,  Kashi ;  and  ftis 
"nephew  is  also  now  released  from* prison. 
"  Sheosurrun's  father  was  in  prison  also 
*  for  theft.  The  other  four  (not  before 
"  the  Court)  were  also  in  jail.  They  are 
*\all  budzats  and  jail-birds." 

The  witness  Khaja  Khan  says :  '*  They 
*'  are  all  jail-birds.  Phooleel  was  about  a 
"  year  in  jail,  and  his  family-men  have  some 
"  of  them  been  in  jail.  Sheosurrun  has 
'*  not  been  in  jail  that  I  know  of,  but  his 
*'  father  was.  The  other  four  men  (not 
"  before  the  Court)  have  each  of  them  been 
"  in  prison  before.     They  are  all  thieves." 

Nothing  can  be  more  irregular  or  more 
unfair  to  the  prisoners  than  the  admission 
of  evidence  such  as  this.  The  evidence  as 
to  the  prisoner  Phooleel's  previous  conviction 
and  character  even  ought  not  to  have  been 
jfdmitted  {see  VI.  Weekly  Reporter,  page 
72,  Criminal  Rulings).  But  the  Judge  must 
have  known  perfectly  well  that  what  had 
been  done  on  other  occasions  by  the  fathers, 
or  nephews,  or  brothers  of  the  prisoners,  was 
not,  and  could  not,  by  any  possibility,  be 
evidence  either  for  or  ai^ainst  the  accused, 
with  reference  10  the  special  offence  with 
the  commission  of  which  ihey  stood  charged. 
It  was  the  plainest  duly  of  the  Judge,  not 
only  not  to  record  any  such  evidence,  but  to 
take  care  that  the  witnesses  were  not  allowed* 
to  make  any  statements  whatever  as  t©  the 
character  of  any  of  the  prisoners'  relations. 
We  may  add  that  the  Judge,  in  our  opinion 


(independently  of  the  absolute  illegality  ol 
the  admission  of  such  evidence).  scarcdT 
treats  the  matter  with  becoming  seriousness 
in  writing  in  his  judgment  in  an  off-hand 
manner  that  a  prisoner's  '*  relations  are  more 
or  less  jail-birds^ 

There  is  another  irregularity  in  the  mode 
in  which  the  case  was  tried,  which  we 
cannot  pass  over  without  notice.  The  Jndge 
names  a  witness  Dhomun  Julahir,  and  th^n 
makes  a  note  that  he  has  not  recorded  his 
evidence,  adding :  "  I  have  examined  him 
"  verbally,  and  he  confirms  the  evidence 
"  above  in  every  respect,  and  is  therefore  only 
**  a  repetition." 

This  person  Dhomun  either  was  or  was 
not  before  the  Court  as  a  witness.  If  he 
was,  it  was  the  duty  of  the  Judge  to  record 
his  evidence  as  the  law  provides ;  if  he  was 
not,  the  Judge  had  no  right  to  allude  to  his 
having  made  any  statement. 

On  the  whole,  we  do  not  think  that  we 
ought  to  set  aside  the  convictions,  as  there 
is  ample  evidence  of  a  legal  character  to  sup>- 
port  them.  But,  under  the  circumstances, 
the  case  not  appearing  to  us  to  be  at  all  an 
aggravated  one,  the  sentence  on  Phooleel  is 
too  severe,  and  we  alter  the  sentence  on  him 
from  six  years'  to  three  years'  rigoroas 
imprisonment.  We  reject  the  appeal  of  the 
other  prisoner. 


The  loth  June  1S67. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and 
C.  P.  Hobhouse,  Judges, 

Dismissal  of  Complaint — Police  Enqniries  (( 
ter  XIV.,  Code  of  Criminal  Procedure). 

Criminal  Revisional  Jurisdiction. 

References  under  Section  4^4,  Code  of  CriK 
minal  Procedure,  and  Circular  Order  So\ 
/p,  dated  the  21st  July  i86j. 

Queen  versus  Harrak  Chand  Nowlaka  anJ| 

others. 

A  Ma$fistrate  cannot  dismiss  a  complaint 
Hrst  examining  the  complainant. 

An  enquiry  bv  the  police  into  complaints  fiOi* 
under  Chapter  XlV.  of  tne  Code  of  Crimma)  Proccdo' 
is  not  warranted  by  law. 

Jackson,  J. — The  question  refened  ti 
the  Sessions  Judge  in  this  case  is,  whrtht 
the  orders  of  the  Maq:istrale  in  these  cas«| 
are  not  illegal,  ift  consequence  of  the  Ma|rs-| 
trate  having  dismissed  the  several  compliioaj 
on  the  strength  of  reports  made  to  him  bf 
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the  police  under  Section  180  of  the  Code, 
the  cases  being  cognizable  under  the  XlVth 
Chapter  of  the  Code. 

We  can  have  no  hesitation  in  saying  that 
it  is  against  the  law  to  throw  out  any  com- 
plaint without  first  examining  the  complain- 
ant, although,  after  the  complainant  has  been 
examined,  it  is  quite  competent  to  the  Magis- 
trate, if  he  sees  no  ground  for  proceeding,  to 
dismiss  the  complaint  (Section  67).  If  the 
case  be  not  triable  by  the  Magistrate,  the  Ses- 
sions Judge  may,  in  such  case,  order  an 
enquiry. 

In  the  cases  before  us,  the  Magistrate 
states  in  the  2nd  paragraph  of  his  letter, 
dated  21st  Mav,  that  he  had  first  examined 
the  complainants  ;  but,  on  reference  to  the 
papers  sent  up,  we  are  unable  to  find  any 
trace,  of  such  examination,  and  we,  therefore, 
conclude  that  the  statement  is  inaccurate. 

We  have  also  to  observe  that  an  enquiry 
by  the  police  into  complaints  falling  under 
Chapter  XIV.  does  not  appear  to  be  war- 
ranted by  law,  Section  180  not  being  one 
of  the  Sections  oi  Chapter  XII.  which  are 
made  applicable  to  Chapter  XIV.  by  Section 
249. 

The  orders  of  the  Magistrate  are  quashed, 
and  he  will  proceed  to  enquire  into  these 
cases  according  to  law. 


The  13th  June  1867. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Confessions  (involuntary) — Evidence  (by  Police 
Officers ) — ^Judgments  (Irrelevant  remarks 
against  prisoner). 

Criminal  Referred  Jurisdiction. 

Queen  versus  Dhurum  Dutt  Ojha  and  two 

others. 

A  police  officer  acts  improperly  and  illegally  in 
offering  any  inducement  to  an  accused  person  to  make 
any  disclosure  or  confession.  No  part  of  his  evidence 
as  to  the  discovery  of  facts  in  consequence  of  such 
confession  is  legally  admissible. 

Remarks  to  the  effect  that  the  prisoner  was  a  person 
of  wealth  and  influence,  and  had  prevented  truth  from 
appearing,  ought  not,  unless  established  in  evidence,  to 
nnd  a  place  in  a  judgment. 

Glover,  y. — The  prisoners  in  this  case, 
Dhurum  Dutt  Ojha,  No.  i,  Lalloo  Rai, 
No.  2,  and  Budree  Hoormee,  No.  3,  have 
been  convicted  of  murder,  and  sentenced 
capitally,  subject  to  the  confirmation  of  this 
Court.  » 


Dhurum  Dutt  Ojha  has  been  defended  by 
Counsel. 

The  case  for  the  prosecution  is  that  the 
Brahmin  prisoner,  who  is  described  as  a  man 
of  position  and  influence,  desirous  of  ridding 
himself  of  his  kept  woman,  Mussamat 
Poosanee,  who  had  brought  a  suit  against 
him  for  maintenance,  and  had  otherwise  made 
public  the  nature  of  the  liaison  between 
them,  sent  his  servant,  the  j)risoner  No.  3,  to 
fetch  her  and  her  child  (an  infant  of  some 
two  years)  from  Luchmeepore  Pookheria, 
where  she  had  lived  in  a  pucka  house  be- 
longing to  Dhuruni  Dutt  Ojha,  to  his  own 
residence  at  Saogaon. 

That,  on  her  arrival  there,  she  was  made 
drunk,  and  afterwards  conducted  to  a  mangoe 
tope,-  half  a  mile  or  less  distant,  where  the 
prisoner  No.  2,  likewise  a  servant  of  the 
Ojha,  strangled  her,  the  other  two  prisoners 
assisting.  .That  the  prisoner  No.  2  after- 
wards strangled  the  child,  and  that  the  bodies 
of  the  two  victims  were  carried  off  by  Lalloo 
afid  Budree,  and  flung  into  a  neighbouring 
**  mun  '"  or  lake. 

That  they  were  afterwards  removed  by 
the  same  two  prisoners,  and  carried  to  a  small 
patch  of  jungle  belonging  to  prisoner  No.  i, 
where  they  were  buried,  and  from  which 
they  were  afterwards  exhumed  by  the 
police. 

It  appears  from  the  record  that  the  mur- 
der took  place  on  the  6th  of  March.  On  the 
13th,  Drigopal  Chowkeedar  reported  the 
circumstance  at  the  thannah,  and  the  police 
commenced  an  enquiry,  the  result  of  which, 
we  may  state  shortly,  i^'as  that  the  prisoners 
Xos.  2  and  3  confessed  that  what  were  said 
to  be  the  remains  of  the  murdered  persons 
were  found,  and  eye-witnesses  to  the  murder 
discovered. 

The  prisoners  Nos.  2  and  3  confessed  to 
the  Magistrate  that  they  had  assisted  at  The 
murder  of  the  woman  and  child  by  the  order 
of  prisoner  No.  i,  and  the  prisoner  Lalloo 
repeated  his  confession  at  the  Sessions. 
The  evidence  of  the  Magistrate,  IMr.  Beames, 
was  taken  as  to  the  fact  of  the  confessions 
having  been  properly  made  before  him,  and 
there  is  no  reason  to  suppose  that  they  were 
otherwise  than  voluntarily  given. 

With  regard  to  the  prisoner  No,  i, 
Dhurum  Dutt  Ojha,  the  case  is  different;  and 
we  think  that  he  cannot  be  convicted  on  the 
eviaence  as  it  stands  on  the  record.  It  is  a 
matter  of  great  regret  that  the  Sessions 
Judge  did  not  order  a  conditional   pardon 
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to  be  offeTed  to  the  prisoner  Lalloo,  and  so 
have  secured  some  reliable  testimony  against 
the  chief  offender,  the  more  especially  as 
he  evidently  distrusted  the  evidence  of  the 
two  eye-witnesses.  As  it  is,  the  result  is  a 
lamentable  miscarriage  of  justice. 

We  will  examine  somewhat  in  detail  the 
evidence  on  which  this  case  has  pro- 
ceeded. Drigopal,  a  chowkeedar,  deposes  to 
having  overheard  (whilst  going  his  rounds 
at  night)  the  wife  of  the  prisoner  Budree 
saying  to  her  husband,  *'  Why  did  you 
murder  ?"  Next  day,  this  witness  spoke  to 
Budree  on  the  subject,  and  succeeded  in 
eliciting  from  him  the  whole  story  of  the 
murder,  on  w^hich  he  started  off  to  the  thannah 
and  gave  information. 

A  head  constable  made  the  first  enquiries, 
which  resulted  in  the  arrest  of  all  three 
prisoners  ;  but  he  was  speedily  superseded  by 
the  Court  Inspector  who  had  be^n  specially 
deputed  to  investigate  the  case ;  and  here  we 
must  remark  with  strong  disapprobation  on 
the  way  in  which  the  Court  Inspector  con- 
ducted the  investigation.  Section  146  of  the 
Code  of  Criminal  Procedure  expressly  forbids 
a  police  officer  from  offering  any  induce- 
ment to  an  accused  person  to  make  any 
disclosure  or  confession ;  but  in  the  face  of 
this  prohibition,  a  prohibition  of  course  well- 
known  to  him,  he  told  the  prisoners  Lalloo 
and  Budree  that,  if  they  would  confess,  he 
would  manage  their  release  :  to  use  his  own 
words :  "  The  prisoners  Nos.  2  and  3  were 
told  by  mc  that  I  would  get  them  released 
if  they  would  speak  the  truth  ;  this  is  the 
dustoor.'' 

The  Sessions  Judge  remarks  on  this  : 
"  It  is  extremely  doubtful  how  far  witness 
No.  2  (the  Court  Inspector)  was  justified 
in  thus  speaking  to  prisoner  No.  3  who 
was  then  doubtless  under  grave  suspicion 
of^  murder."  We  have  no  doubt  whatever 
that  the  police-officer's  conduct  was  highly 
improper  and  illegal,  and  that  no  part  of 
his  evidence  as  to  the  discovery  of  facts  in 
consequence  of  the  confessiors  is  legally 
admissible. 

The  testimony  of  the  two  eye-witnesses, 
Gholam  Hossein  and  J  ha  psee  Dhanook,  is  how- 
ever on  record,  and  we  now  proceed  to  notice 
it.  It  is  the  only  direct  evidence  against 
the  prisoner  No.  i ;  but,  if  credible,  it  is  amply 
sufficient  to  convict  him  of  the  murder. 

Golam  Hossein  states  that,  about  tliree 
days  before  the  "  Sooruj  Poojah,"  he  went  to 
the  prisoner  No.  Ts  pukha  house  at  Saogaon. 


He   does   not  say   in   his   evidence  at  tk 
Sessions   what  he   went   there   for,  and  a$ 
Dhurm   Dutt  Ojha   had   some  time  befort 
turned    him    out  of  house  and    home,  and 
reduced  him  from  a  cultivator  to  a  cooli?. 
it  \^  prima  facie  unlikely  that  he  would  have 
paid  a  visit  to  one  who  had  treated  him  so 
badly.     At  all  events,  an  explanation  of  hi« 
presence  should  have  been  obtained.    Whibi 
waiting,  as  he  says,  at  the  door  of  the  room 
in   which    Dhurum    Dutt   Ojha    was  doin^ 
poojah,  the  prisoner  Budree  came  and  reported 
that  he  had  brought  the  woman  Poosanee  and 
her  child,  and  had  placed  them  in  the  garden 
(phoolwaree).     This  witness  w^as  apparenilv 
allowed  to  remain  where  he  was  in  front  of  ibe 
house  and  within  a  few  paces  of  thephcolwaree, 
unnoticed  and  unquestioned,  and  from  where 
he   was   he  says  that  he  saw  the  prisoner? 
eating  and  drinking  two  bottles  of  skarab 
which  had  been  furnished  by  Dhurum  Dutt 
Ojha.     It  was  at  3  ghurries  of  the  night  that 
this  took  place,  and  the  night  is  admitted  to 
have  been  a  dark  one.     Now,  there  are  start- 
ling improbabilities  in  this  story.    In  the  fir^ 
place,  is  it  likely  that  the  witness  would  haw 
been  allowed  to  remain  in  full  view,  in  front 
of  the  house,  and  never  have  been  discovered 
or  questioned }  Again,  is  it  likely  that  he. 
standing  as  he  says  within  10  paces  of  the 
drinking  party,   would   have   remained  un- 
noticed  by  persons  who,  according   to  his 
after-statement,     were     then     meditating    a 
dreadful  crime  }  Lastly,  is  it  likely,  or  rather 
is  it  not  so  unlikely  as  to  be  almost  beyond 
the    bounds    of    reasonable    belief,    that   a 
high  caste  Brahmin,  such  as  Dhurum  Putt 
is  said  to  have  been,  should  eat  food  and 
drink    wine    with   two   low-caste   Hindoos' 
It  appears  to  us  only  necessary  to  read  ihi^ 
man's  evidence  to  be  convinced  of  its  false- 
ness. 

To  return  however.  This  witness  deposes 
further  that,  after  eating  and  drinking,  the 
woman  (who  was  somewhat  intoxicated)  and 
the  prisoner  Budree  went  away  toward? 
the  west,  Dhurum  Dutt  and  Lalloo  cominjr 
back  to  the  house.  The  witness  remained 
where  he  was,  still  unquestioned — why.  is  not 
stated  nor  explained — and  after  waiting  some 
time  (both  ghurry  and  ghunta  are  the  words 
used,  and  it  might  be  an  hour  or  only  20 
minutes)  he  saw  the  prisoners  Nos.  i  and 
2  come  out  of  the  house  and  go  south. 
Witness  followed  them  as  he  says  from 
curiosity  to  a  place  called  the  Maharaja's 
Bagheecha,  half  a  mile  distant,  and  he  there 
saw  the  three  prisoners  with  the  woman  and 
the  child  sitting  under  a  tretft. 
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The  witness  then  describes  how  that  the 
prisoner  Budree  threw  a  cloth  over  the  wo- 
man's head,  and  pulled  her  backwards,  when 
Lalloo  fell  upon  and  strangled  her,  Dhunim 
Dutt  holding  her  legs,  and  how  the  child, 
beginning  to  cry,  was  afterwards  strangled 
by  Lalloo.  • 

He  goes  on  to  say  that,  horrified  at  the 
sight,  he  remonstrated  and  called  out,  "  What 
zulum  are  you  doing?"  On  which  Dhurum 
Dutt  Ojha,  who,  if  this  witness's  statement 
be  true,  must  have  been  utterly  ignorant 
of  his  vicinity,  replied,  "  You  are  my  ryot : 
hold  your  tongue." 

The  bodies  were  then  tied  to  a  bamboo, 
and  the  prisoner  No.  i  ordered  the  other  two 
to  throw  them  into  the  ^lake ;  the  woman's 
iaree  was  taken  from  her  corpse  by  the  pri- 
soner Dhurum  Dutt,  torn  in  half,  and  given 
to  the  two  others.  This  is  a  point  in  the 
case  which  might,  if  true,  have  been  corro- 
borated. A  dhohee  of  the  village  is  said  to 
have  taken  one  of  the  halves  of  the  saree  to 
wash.  But  the  man  was  not  produced,  nor 
was  any  attempt  made  to  record  his 
evidence. 

The  witness  then  went  back  to  the  pri- 
soner No.  I's  old  house,  which  is  half  a  mile 
distant  from  the  new  one. 

Bat,  before  going,  he  found  to  his  surprise 
that  he  had  not  been  alone  in  his  place  of 
espial.  Another  man,  Jhapsee  Dhanook,  wit- 
ness No.  4,  had  followed  the  prisoner  like- 
wise out  of  curiosity,  and  had  witnessed  the 
murder. 

This  witness  deposes  to  much  the  same 
effect  as  Gholam  Hossein,  and  there  is  this 
difference  in  favor  of  his  position  that  he 
was,  or  says  he  was,  a  servant  gf  Dhurum 
Dutt,  and  had  therefore  a  reason  for  being 
on  the  premises  at  the  time  the  woman  is 
alleged  to  have  been  brought  there. 

After  a  careful  review  of  this  evidence, 
we  have  no  hesitation  in  expressing  our 
entire  disbelief  in  any  part  of  it.  The  impro- 
babilities are  glaring,  and  some  portion,  ?".  ^., 
those  that  refer  to  what  took  place  at  the 
time  of  the  murder,  are,  we  may  almost  say, 
physically  impossible.  The  night  was 
dark,  the  place  a  thick  mangoe  tope :  under 
such  circumstances,^  a  man  could  distinguish 
nothing  of  what  was  going  on  within  even 
a  few  yards  of  him,  much  less  detail  with 
such  suspicious  minuteness  everything  that 
is  said  to  have  happened  from  beginning 
to  end. 
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Whilst  on  this  part  of  the  case,  we  may 
remark  that  the  prisoner  No.  2,  Lalloo,  in 
his  confession  before  the  Sessions  Court, 
denies  that  these  witnesses  were  present 
at  the  time  of  the  murder,  and  alleges  that 
they  were  taught  what  to  say  by  the  police 
authorities  and  in  his  presence. 

We  can  conceive  no  reason  for  this  man's 
speaking  falsely  on  this  one  point:  he  had 
certainly  nothing  to  gain  by  doing  so  ;  and 
the  excessive  improbability  of  the  evidence 
of  Gholam  Hossein  and  Jhapsee  Dhanook 
lends  a  color  to  his  statement. 

And  lastly,  it  is  scarcely  to  be  believed 
that  Gholam  Hossein,  a  man  who,  according 
to  his  own  account,  had  been  deeply  injured 
by  the  prisoner  Dhurum  Dutt  Ojha,  after 
witnessing  what  had  put  his  enemy  so 
completely  Jn  his  power,  should  keep  silence 
altogether,  and  neglect  to  inform  the  police, 
although  there  was  a  thanah  within  two  miles 
of  the  scen«  of  the  murder. 

The  next  witnesses  for  the  prosecution  are 
two,  Jolahas  Pilla  No.  5,  and  Rohman  No.  6. 

They  state  that  one  day  (date  not  men- 
tioned), as  they  were  passing  by  the  lake, 
they  saw  "a  body,  with  a  child  tied  to  it, 
floating  :  **  they  were  not  able  to  say  whether 
the  body  was  that  of  a  male  or  female,  although 
they  passed  close  to  it. 

They  depose,  further,  that,  on  the  same 
day,  or  rather  in  the  night  of  that  day,  about 
10  o'clock,  they  met  the  prisoners  Nos.  2  and  3 
carrying  a  body  slung  on  a  latie  from  the 
direction  of  the  lake.  They  say  that  they 
knew  the  men  and  accosted  them,  and  that 
the  prisoners  replied  "  choop,  choop,"  and 
went  on  their  w^ay  eastward. 

It  is  remarkable  that  these  witnesses  never 
mentioned  a  word  of  what  they  had  seen 
until  the  Court  Inspector  got  hold  of  them. 
It  is  suggested,  indeed,  that  the  prisoner  No.  i 
was  a  person  of  great  wealth  and  influence, 
and  prevented  the  truth  from  appearing  ;  ftut 
there  is  no  evidence  of  this  on  the  record, 
and  such  remarks  ought  not,  unless  establish- 
ed in  evidence,  to  have  found  a  place  in  the 
judgment. 

The  last  witness,  Lai  Sahai,  proves  that  a 
Brahminee  woman,  the  mistress  of  the 
prisoner  No.  i,  used  to  live  in  his  village  of 
Luchmeepore  Pookheria,  and  that  the  prisoner 
Budree  took  her  away  from  there  two  days 
before  the  **  Sooruj  Poo j ah." 

Xhis  was  the  case  for  the  Crown. 

The  bones  found  in  the  jungle  at  the 
place  pointed  out  by  Budree  were  sent  to 
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the  MediCal  Officer,  with  the  request  that  he 
would  report  on  the  cause  of  death — a  thing 
he  was,  as  a  matter  of  course,  unable  to  do. 
He  was  not  asked  to  state  what  the  bones 
were — ^i^'hether  those  of  aduhs,  or  of  children, ' 
or  of  the  male  or  female  sex.  This  omis- 
sion on  the  part  of  the  Magistrate  has  de- 
stroyed one  link  of  the  evidence  ;  and,  as  the 
Medical  Officer  had  died  before  the  trial 
came  on,  the  omission  could  Tiot  be  repaired. 

As  the  case  stands,  therefore,  the  only 
evidence  against  the  prisoner  Dhurum  Dutt 
Ojha  is  that  of  the  witnesses  Gholam 
Hossein  and  Jhapsee  ;  and,  for  the  reasons 
above  given,  we  think  it  altogether  untrust- 
worthy. 

Without  it,  the  fact  of  two  bodies,  not  prov- 
ed to  have  been  those  of  the  murdered 
women,  being  seen  in  the  lake,  does  not  affect 
this  prisoner  ;  nor  does  the  subsecjuent  dis- 
covery of  certain  bones,  which  ^nay  or  may 
not  have  been  the  bones  of  the  deceased 
and  her  child  in  the  place  pointed  out^by 
Budree. 

Neither  does  the  fact  of  the  woman's  being 
taken  away  from  Luchmeepore  Pookheria 
necessarily  connect  the  prisoner  with  her 
disappearance  ;■  it  is  evidence  against  the 
prisoner  No.  3,  but  a  matter  of  suspicion 
only  against  Dhurum  Dutt  Ojha. 

It  is  greatly  to  be  regretted,  as  we  before 
observed,  that  the  Sessions  Judge  did  not 
exercise  the  power  given  him,  and  direct  a 
conditional  pardon  to  be  offered  to  the  con- 
fessing prisoner. 

As  it  is,  we  are  forced  to  declare  that  there 
is  no  credible  evidence  on  the  record  against 
the  man  who,  we  have  no  doubt,  is  the 
principal  offender,  and  to  direct  his  release. 

The  other  two  prisoners  confessed,  the 
diie  to  the  Magistrate,  the  other  to  both 
Magistrate  and  Sessions  Judge.  There  is 
no  reason  to  suppose  that  these  confessions 
were  not  voluntarily  given ;  and,  taken  with 
the  circumstantial  evidence,  they  are  sufTi- 
cient  for  conviction. 

We  think,  however,  that  it  would  not  be 
expedient,  under  the  circumstances  of  this 
case,  to  confirm  the  sentence  of  death  passed 
upon  these  prisoners.  We  therefore  commute 
it  to  one  of  transportation  for  life. 


The  15th  June  1867. 

Present : 

The  lion'ble  W.  S.  Scton-Karr  and 
A.  G.  ^lacpherson,  Judges. 

Abetment— Section  94,  Act  XX.  of  18661 

Queen  versus  Gopal  Prosaud  Sein  and  others. 

Committed  by  the  Afagistrate,  and  tried  by 
the  Sessions  Judge  of  Cuttack,  on  a  charge 
of  making  a  false  statement^  under  Seetifnt 
gr.Act  XX,  0/1866,  &fc. 

Under  Section  94,  Act  XX.  of  1S66,  an  abettor  may 
be  punished  more  severely  th£in  his  principal  can  be. 

Macpherson,  J. — We  dismiss  these  ap- 
peals, as  the  convictions  and  sentences  ap- 
pear to  us  to  be  fully  supported  by  the 
evidence.  Nilkunt  Nund  might  have  been, 
and  perhaps  it  would  have  been  belter  if 
he  had  been,  charged  under  Section  474  of 
the  Penal  Code.  And  in  his  sentence  there 
is  this  peculiarity  and  apparent  anomaly, 
that  he  has  received  a  heavier  sentence  as  an 
abettor  than  could  have  been  passed  upon 
him  if  convicted  for  the  principal  offence. 
But  the  sentence  which  has  been  passed 
upon  him  is  strictly  in  accordance  with  the 
provisions  of  Act  XX.  of  1866,  Section  94, 
from  which  jt  appears  that  the  legislature 
intended  that  the  Courts  should  have  power 
in  certain  cases  (as  for  instance  when  be  is 
the  chief  offender,  the  person  really  palling 
the  strings,  and  for  whose  benefit  the  offence 
is,  in  fact,  committed)  to  punish  the  abettor ^ 
more  severely  than  the  person  vhj 
actually  commits  the  substantive  offei 
Moreover,  the  prisoner  Nilkunt  has  in 
way  suffered  from  the  form  which  his  conl 
viction  has  taken,  for,  if  convicted  .unde| 
Section  474,  he  might  have  received  a 
more  severe  sentence. 


The  17th  June  1867. 
Present  : 

The  Ilonble  F.  H.  Kemp  and  F.  A.  Glov-ei 

Judges. 

Eridence. 

Queen  versus  Mussamut  Joomnee  and 

another. 

Committed  by  the  Magistrate,  and  tried  h\ 
the  Sessions  Judge  of  Patna,  on  a  thafgt\ 
of  administering    stupifying    drug   irif^ 
intent  to  commit  theft, 

Kecot^nition  of  things  not  before  the  eyes  ^^^^ 
witnesses  is  not  evidence  against  a  pirson  acctt«« 
havifi^  \  ten  in  pttjession  of  thege  tniogs. 
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Glover,  J, — With  regard  to  the  appellant 
Mussamut  Joomnee,  we  think  that  the  facts 
of  the  case  were  properly  laid  before  the 
Jury,  and  that  their  verdict  of  guilty  must 
stand,  there  being  no  point  of  law  involved 

But  wc  also  think  that  there  has  been  a 
misdirection  in  the  case  of  the  other  appel- 
lant Joomun.  He  has  been  convicted  of 
dishonestly  retaining  in  his  possession  stolen 
property,  the  only  evidence  against  him 
being  that  a  thalee  said  to  have  been  stoleh 
from  the  prosecutor  was  found  under  his 
arm,  he  being  the  brother-in-law  of  the  female 
prisoner. 

Now,  this  ihalee  was  not  produced  at  the 
trial,  and  recognition  of  things  not  before 
the  eyes  of  deposing  witnesses  is  not  evi- 
dence against  a  prisoner  accused  of  having 
been  in  possession  of  those  things. 

Moreover,  there  was  no  attempt  to  prove 
that  the  prisoner  Joomun  had  a  guilty  know- 
ledge that  the  ihaler  had  been  stolen.  He 
was  admittedly  altogether  unconnected  with 
the  theft,  and  lived  a  considerable  distance 
off ;  and,  supposing  for  argument's  sake  that 
the  ihalee  (an  article  common  in  all  houses) 
brought  to  his  house  by  his  sister-in-law 
was  the  identical  thalee  stolen  from  the 
Pasee,  there  would  arise  no  presumption  that 
Joomun  knew  it  to  be  so,  or  had  any  reason  to 
suppose  that  it  was  so. 

We  consider  that  these  points  in  favor  of 
the  prisoner  ought  to  have  been  brought 
prominently  to  the  notice  of  the  Jury,  and 
that  the  neglect  of  the  Judge  to  do  so  was 
a  substantial  misdirection  prejudicing  the 
accused's  case. 

And,  as  there  was  no  other  evidence  what- 
ever against  the  prisoner,  we  direct  his 
discharge. 


The  ijlh  June  1867. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  C.  P. 
Hobhouse,  Judges. 

Irregfularity — Conviction  and  sentence  (in  the 
absence  of  the  prisoner). 

Criminal  Revisional  Jurisdiction. 

Revision  under  Section  ^04^  Code  of  Criminal 

.  Procedure. 


Queen  versus  Rajcoomar  Sy;»g. 

A  conviction  and  sentence  arrived  at  by  a  Deputy 
Magistrate  in  the  absence  of  the  prisoner  were  quashed 
as  irregular. 

Jackson,  J, — These  proceedings  are  alto- 
gether irregular,  and  must  be  set  aside. 

The  conviction  and  sentence  arrived  at  by 
the  Deputy  Magistrate  in  the  absence  of 
the  prisoner  are  quashed,  and  the  proper 
Magistrate  will  call  the  prisoner  before  him, 
and,'  after  recording  conviction  (unless  he 
see  reason  why  the  prisoner  should  not  be 
convicted),  he  will  pass  sentence  de  novo, 
such  sentence  not  exceeding  the  sentence 
irregularly  passed,  and  the  period  of  impri* 
sonment  which  the  prisoner  has  already 
undergone  under  such  sentence  being  de- 
ducted. 

It  is  not  clear  what  the  Magistrate  means 
by  the  remark  that  the  Joint  Magistrate's 
proceedingg,  in  ordering  the  prisoner  into 
confinement,  were  of  an  executive  character, 
subject  to  appeal  to  the  Magistrate. 


The  17th  June  1867. 

Present  : 

The  Hon'ble  L.  S,  Jackson  and 
C.  P.  Hobhouse,  Judges. 

Jurisdiction  (of  Deputy  Magfistrate  to  qaestion 
legality  of  attachment  by  Civil  Court)---Muni- 
cipal  Tax  (Payment  Of— out  of  Fine). 

Criminal  Revisional  Jurisdiction. 

Reference  under  Section  4^4,  Code  of 
Crifti  ina I  Procedure. 

Queen  versus  Brojo  Ki shore  Dutt. 

The  legality  or  formality  of  the  mode  of  attachment, 
allowed  by  a  Civil  Court,  is  not  a  matter  for  a  Deputy 
Mapristrate's  consideration. 

Where  a  Deputy  Mapistrate,  considerinjj  that  the 
attachment  of  a  carriagfc  in  execution  of  a  decree  of  a 
Civil  Court  was  illerral,  because  it  was  placed  in  the 
custody  of  the  judgment-debtor's  husband,  and  that 
the  husband  haa  acted  fraudulently  in  recovering  and 
concealing*  the  wheels  and  axles  of  the  carriage  on  its 
subsequent  distraint  for  arrears  of  Municipal  tax,  con- 
victed him  of  an  offence  under  Section  424  of  the  Pena) 
Code,  the  conviction  was  set  aside. 

A  Deputy  Magistrate  has  no  authority  to  order  arrears 
of  Municipal  tax  due  by  a  person  to  be  paid  out 
of  a  fine  levied  op  him. 

Jackson,  y.-Wr,  are  of  opinion  that  the 
petitioner    has    been    improperly   convicted 

c 


i8 


Criminal 


THK   WEEKLY    REPORTER. 


Rulings. 


[Voim 


under  the  424th  Section  of  the  Indian  Penal 
Code. 

It  appears  from  the  Deputy  Magistrate's 
judgment  that  a  decree  was  given  against 
one  PanaooUa  at  the  suit  of  Sowdaminee,  the 
wife  of  the  accused ;  that,  execution  of  this 
decree  being  sued  out,  the  carriage  and  other 
moveable  property  of  Panaoolla  were  at- 
tached and  placed  in  custody  of  the  accused. 

Subsequently,  an  officer  of  the  Municipal 
Commissioners  distrained  the  goods  of  Pa- 
naoolla for  arrears  of  Municipal  tax,  and 
seized  the  carriage  in  question,  after  which 
the  acaused  removed  the  wheels  and  axles, 
and  concealed  them. 

The  Deputy  Magistrate  considered  that 
the  attachment  of  the  carriage  "by  placing 
it  in  the  custody  of  the  accused,  who  was 
husband  of  the  judgment-debtor,  was  illegal 
and  ab  initio  null  and  void,  and  that  the  cir- 
cumstances of  the  removal  were  such  as  indi- 
cated fraud. 

We  think  the  legality  or  formality  of  the 
mode  of  attachment  allowed  by  the  Civil 
Court  in  this  case  was  not  a  matter  for  the 
Deputy  Magistrate's  consideration,  and  ihat 
he  should  confine  himself  to  his  own  pro- 
vince. 

The  accused  may  have  acted  inconsider- 
ately and  improperly  in  doing  any  act  in 
infraction  of  the  distraint  levied  by  the  Mu- 
nicipal Commissioners,  and  it  was  probaoly 
wi^  a  view  to  his  being  dealt  with  under 
the  provisions  of  the  Indian  Penal  Code  re- 
lating to  contempt  of  the  authority  of  pubh'c 
servants  or  the  like  that  the  Chainnan 
authorized  the  prosecution  in  the  case. 

But  we  think  it  quite  clear  that  the  con- 
viction under  Section  424  cannot  stand. 
We  set  it  aside,  and  order  the  fine,  if  it  has 
been  levied,  to  be  refunded. 

We  observe  that  the  Deputy  Magistrate 
ordered  the  arrears  of  Municipal  tax  due 


from  Panoolla  to  be  paid  out  of  the  fijK.  a 
order  for  which  we  are  not  aware  of  iw 
authority. 


The  17th  June  1867. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glow 

fudges. 

Finding  of  Judge — Evidence  to  prove  ftfibi 
Criminal  Revisional  jurisdiction. 

Revision  under  Section  404^  Criminal  Pr^ 

cedure  Code. 

Queen  versus  Madho  Surrun  Singh. 

The  prisoner  was  declared  entitled  to  a  findio^by  tiie 
Sessions  Judg^e  as  to  the  suflicienc}^  or  otherwise  of  tfce 
evidence  adduced  by  him  to  prove  his  alibi^  and  thalfce 
did  not  abscond  to  evade  justice. 

Kemp,  y. — The  prisoner  has  been  heard 
through  his  pleader. 

When  this  case  was  before  us  on  a  refer- 
ence by  the  Sessions  Judge  under  Section 
434,  we  held  that  the  Sessions  Judge  w«s 
wrong  in  holding  that  the  proceedings  d 
the  Assistant  Magistrate  were  illegal,  mas- 
much  as  the  case  had  not  been  struck  off  the 
file,  because  the  accused  had  cleared  him- 
self of  the  crime  charged,  but  simply  because 
there  then  appeared  to  be  little  prospect  of 
bringing  the  guilty  parties  to  trial. 

The  prisoner  is  entitled  to  a  finding  by 
the  Sessions  Judge  of  the  sufficiency  or 
otherwise  of  the  evidence  adduced  by  hio 
to  prove  his  alibi,  and  that  he  did  not  ab- 
scond to  evade  justice. 

Remanded  for  that  purpose. 


The  22nd  June  1867. 

Present  : 

The  Honble  W.  S.  Seton-Karr,  Judge. 

Fabricating:  false  endence — Pnnishmeot 

Queen  versus  Kalachand  Boidyo,  kc. 

Committed  by  the  Magistrate,  and  tried  by  t^f 
Sessions  Judge  of  the  24-Pergunnahs,  on 
a  charge  of  fabricating  false  d^idenct,  ^'t. 

A  sentence  of  three  years*  imprisonment  is  not  t^ 
severe  a  punishment  for  a  deliberate  attempt  to  P**^ 
justice  by  fabricating  in  one  office  false  statemeot*^  tu  w* 
designedly  and  corruptly  used  in  another. 

In  this  case  the  prisoners  have  been  cofl- 
victed — Kalachand  of  causing  false  evidence 
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0  be  fabricated,  and  of  having  attempted  to 
ise  the  same  as  genuine;  and  Motee  Lall,  of 
laving  fabricated  false  evidence  by  antedating 
in  order  on  a  petition. 

The  facts  disclosed  by  the  evidence  show 
hat  the  prisoner  Kalachand,  when  accused 
!>cfore  the  Deputy  Magistrate  by  one  Nil- 
monee  Nundee  of  extortion  practised  on  the 
i6th  of  July,  wanted  to  prove  that,  on  the 
lay  in  question,  he  was  at  the  Office  of  the 
District  Superintendent  of  Police  at  Alipore, 
ind  that  Motee  Lall,  the  second  prisoner,  pre- 
sented a  petition  shewing  that  Kalachand 
was  at  Alipore  at  the  cutcherry  on  the  day 
in  question,  and  got  an  order  endorsed  on  the 
back  of  the  petition,  and  signed  by  the  Dis- 
trict Superintendent,  Mr.  Larrymore. 

It  now  turns  out  that  at  the  very  time 
the  District  Superintendent,  Mr.  Larrymore, 
iras  very  many  miles  away  from  Alipore, 
engaged  on  a  local  enquiry,  and  that  he  could 
not  possibly  have  signed  the  order  on  the 
day  in  question,  nor  for  some  days  after- 
wards. 

That  the  order  was  antedated  and  put  in 
to  serve  the  purpose  of  proving  a  false  alibi 
there  can  be  no  doubt;  and  the  inference  that 
Kalachand  wanted  to  make  use  of  this  peti- 
tion in  his  defence,  knowing  it  to  be  false, 
is  irresistible. 

The  second  prisoner  at  first  admitted  that 
he  wrote  the  order;  but  it  turns  out  that 
he  was  not  really  appointed  to  the  office  he 
held  until  five  days  after  the  order. 

The  Jury  were  fully  and  properly  charged, 
tnd  the  points  in  favor  of  the  prisoners,  such 
^they  were,  laid  before  the  Jury, 

The  petitioners  put  in  long  statements,  in 
appeal,  impugning  the  charge  and  conviction 
on  the  ground  of  general  illegality  ;  but  they 
do  not  specify  what  is  illegal,  or  how  they  are 
aitected  thereby,  expept  in  a  general  way. 

Act  XIX.  of  1850,  which  they  quote,  has 
not  the  remotest  bearing  on  their  case ;  and 
Section  24  of  Act  II.  of  1855,  to  which 
Section  1  consider  they  allude,  merely  says 
jhat  vakeels  are  not  to  disclose  the  pro- 
fessional secrets  of  their  clients.  The 
fitness  Nubo  Narayan,  to  whom  allusion 
^thus  made,  has  not  made  any  disclosures, 
^e  has  merely  spoken  as  to  what  took  place 
j*»  the  original  trial  of  Kalachand,  and  as 
^0  the  presentation  of  the  petition  at  Alipore, 
2?  ^"^^ich  trial  he  defended  the  prisoner, 
.t  .^^.^acts  might  have  been  proved  without 
jnis  witness,  and,  in  fact,  they  are  not  denied 
?^7  the  prisoner. 


Altogether,  I  am  quite  satisfied  that  the 
prisoners  have  had  a  full  and  fair  trial,  and 
that  they  have  been  justly  convicted. 

At  the  close  of  their  petition,  the  pri- 
soners complain  of  the  severity  of  their 
sentence. 

A  sentence  of  three  years'  imprisonment 
is  by  no  means  too  much  for  a  deliberate 
attempt  to  pervert  justice  in  this  way  by 
fabricating  false  statements  in  one  office 
which  were  to  be  designedly  and  corruptly 
used  in  another. 

The  appeals  are  rejected. 


The  24th  June  1867. 

Present  : 

The  Hon'ble  F.  B.  Kemp,  A.  G.  Macpherson, 
and  F.  A.  Glover,  Judges, 

Misdirection— Evidence  of  Accomplice— 
*       Corroboration. 

Queen  versus  Nawab  Jan  and  others. 

Committed  by  the  Magistrate^  and  tried  by 
the  Sessions  Judge  ^  East  Bur  divan,  on  a 
charge  ofdacoity,  ^c. 

Conviction  and  sentence  set  aside  (Glover,  J.,  dissent- 
ing) as  to  two  of  the  prisoners,  on  the  ground  that  there 
was  a  misdirection  to  the  Jury,  because  the  Judge  in 
summing  up  omitted  to  advise  the  Jury  not  to  convict 
upon  the  uncorroborated  evidence  of  an  approver,  and 
because  he  treated  as  corroborative  that  which  was  no 
corroboration  in  law. 

Glover,  J, — All  the  prisoners  in  this 
case  have  appealed,  and  the  appeals  of  Nawab 
Jan,  prisoner  No.  39,  Kobderam  Mitter,  pri- 
soner No.  40,  and  of  Norool  Hoodda,  pri- 
soner No.  46,  have  been  argued  by  Counsel. 

With  regard  to  the  prisoners  Nos.  lo,  n, 
13,  14,  15,  16,  17,  18,  19,  20,  21,  22,  23,  24! 
and  26  to  35,  and  prisoners  Nos.  41  to  45, 
there  was  independent  evidence  as  to  their 
presence  at  the  dacoity,  evidence  which 
appears  to  have  been  very  fully  and  fairly 
laid  before  the  Jury  by  the  Sessions  Judge, 
and  no  point  of  law  is  taken  in  their  petition 
of  appeal.  The  Jury  believed  the  evidence 
and  the  conviction  should  stand.  ' 

The  other  three  prisoners  have  been  con- 
victed of  abetment.  And.  first,  as  to  the 
prisoner  No.  39,  Nawab  Jan. 

It  is  contended  on  his  behalf  that  the 
Judge  misdirected  the  Jury,  and  prejudiced 
the  prisoner's  case  in  the  following  particu- 
lar^:— 

(i.)  That  he  left  the  evidence  of  the 
approver    witness    Rahmut    Sheik    to    the 
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Jury,  without  duly  cautioning  ihem  as  to  the 
nature  of  that  evidence. 

(2.)  That  corroboration  of  this  witness's 
evidence  was  necessary,  and  that  what  was 
laid  before  the  Jury  as  corroborative  evidence 
was  in  reality  not  so. 

(3.)  That  the  prisoner  ought  to  have 
had  the  benefit  of  the  break  down  of  the 
prosecution  in  no  less  than  14  out  of  the  15 
counts  charged. 

(4.)  That  the  Judge  omitted  to  mention 
to  the  Jur)'  the  failure  of  the  prosecution  in 
the  matter  of  Nawab  Jan's  alleged  attempt 
to  escape,  and  of  the  intercepted  letter — 
omissions  which  prejudiced  the  minds  of  the 
Jury  against  him. 

(5.)  That  the  Judge  ought  to  have  left 
the  question,  as  to  whether  the  lattials  came 
from  the  Nawab's  cutcherry,  and  were  his 
servants,  for  the  Jury  to  decide,  and  not  have 
directed  them  that  the  lattials  did  come 
from  the  cutcherry,  and  were  thft  prisoner's 
servants. 

And,  generally,  that  the  ]\xry  ought  not  to 
have  had  their  attention  directed  ^to  particu- 
lar counts  of  the  charge  only,  but  should 
have  been  told  to  consider  all  the  charges 
together,  and  to  give  the  prisoners  the  benefit 
of  any  doubt  regarding  any  particular  charge, 
which  might  arise  from  the  fact  that  all  the 
rest  of  the  charges  had  failed. 

In  support  of  the  appeal,  the  judgment  of 
the  Full  Bench  of  this  Court,  in  the  case  of 
Elahee  Buksh  (V.  Weekly  Reporter  80),  has 
been  relied  on ;  and,  with  reference  to  it,  I 
am  willing  to  admit  at  once  that  the  Judge's 
charge  in  this  trial  is  not  a  satisfactory  one ; 
but  the  question  is  whether  it  amounts  to  a 
misdirection. 

Alluding  to  the  evidence  of  the  approver, 
the  only  direct  evidence  against  the  prisoner, 
the  Judge  said  this  :  '*  With  regard  to  the 
**  credence  to  be  given  to  the  evidence  of 
"tke  said  Rabmut  Sheik,  the  Jury,  when 
"  weighing  the  same,  will  remember  that  it 
"  is  the  evidence  of  a  party  charged  with  an 
"  offence,  deposing  under  a  conditional  pro- 
"  mise  of  pardon.  This  is  no  reason  for 
"  altogether  distrusting  the  evidence  given, 
"  but  it  is  necessary  to  receive  such  evi- 
"  dence  with  caution,  especially  when  it 
"  makes  mention  of  words  spoken  by  the 
"  prisoners,  such  statements  being  incapable 
"  of  any  corroboration  or  of  contrary 
"  proof  being  adduced  to  rebut  them.'* 

The  Judge  said  further  that,  althoHigh 
there  were  various  improbabilities  in  Sheik 
Kahmut's  evidence,  still  he  was  of  opinion 


that  it  should  not  be  rejected  as  altogether 
untrustworthy,  and  he  mentioned  to  the  Jurr 
certain  circumstances  which  be  considered 
as  corroborative  of  Rahmut's  testimooT. 
This  Rahmut  was,  no  doubt,  a  very  unsati^ 
factory  witness ;  his  story  was  in  manr 
points  in  the  highest  degree  improbable,  and 
he  was  admitted  to  have  made  falfse  state- 
ments in  at  least  one  particular ;  still  it  did 
not  necessarily  follow  that  all  that  he  said  was 
false,  and  the  Judge  was  not  wrong  in  tell- 
ing the  Jury  that  it  did  not. 

As  to  the  corroboration,  so  much  of  it  as 
referred  to  Nawab  Jan's  presence  at  Kolna, 
and  to  his  behaviour  there,  was,  I  have  no 
doubt,  improperly  put  before  the  Jur}' ;  for 
corroboration  of  Rahmut's  statement  as  to 
the  Nawab's  going  to  Kulna  would  be  no 
evidence  to   connect  the  prisoner  with  ihc 
offence   of    which   he   has   been   convicted. 
Corroboration  must  be  on  a  point  material  to 
the  issue,  and  the  evidence  of  fifty  respect- 
able witnesses  in  corroboration  of  Rahmut's 
account  of  Nawab  Jan's  presence  at  Kulna 
would  not  make  Rahmut's  evidence  on  other 
and  entirely  different  points  a  whit  strong- 
er than  it  was  before.     Then  as  to  the  cries 
or  shouts  said  to  have  been  raised  by  the 
lattials   at   the    time    of    the    attack.     It   is 
urged  that  the  Judge  was  wrong  in  telling 
the  Jury  that  they  (the  cries)  were  corrobora- 
tive  evidence.      What   the   Judge   says  is: 
"  If  the  Jury  believe  that  this  cry  (^1*.  e,,  this 
"  is   the   day    of    Nawab    Jan,  'Koodccram 
''Mittcr,      and      Norool      Hoodda)      was 
*'  raised,    although    the    mention    of    these 
"  names    of   the    prisoners    by    the    lattials 
**  cannot  be  taken  as  direct  evidence  against 
"  them,  it  is  clear  that  the  mention  of  their 
*'  names  by  parties  who  are  known  to  have 
"  been   their  servants  may  be   taken  as  a 
'•'corroboration  of  the  other  circumstantial 
**  evidence.'*     What  I  understand  the  Judge 
to  mean  is,  that  Rahmut's  statement  as  to 
Nawab  Jan's  action  in  the  matter  being  in 
evidence,  if  the  Jury  primd  facie  believed 
his  connection  with  the  attack,  they  might 
take  as  corroborative  evidence  the  cries  of 
the  lattials,    who  came  from  his  cuichcny, 
and  were  his  servants ;  and,  if  this  were  his 
meaning,   1  cannot  say  that  the  Jury  wert 
impro|)erly   directed.     If  he   had  told  the 
Jury  to  consider  these  cries  as  corroboratite 
evidence  per  se,  and    without   reference  to 
the  evidence  connecting  Nawab  Jan  with  the 
conspiracy,  then  I  have  no  doubt  he  would 
have  been  wrong. 

Again,  as  to  the  corroboration  deri«Wc 
from  the  prisoner  Nawab  Jjn's  motives  W 
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abetting  the  attack  on  Jurreefunnissa's  pre- 
mises, it  is  urged  that  the  Judge  should 
have  told  the  Jury  that  there  was  no  evi- 
dence of  any  motive.  On  this  point  it 
seems  to  me  that  the  Judge  went  quite  far 
enough.  He  said :  "  The  causes  are  said 
'•  to  be  enmity  existing  on  account  of  quarrels 
"  arising  out  of  the  institution  of  a  new 
"market  by  the  prisoner  No.  39  (Nawab 
"Jan)  through  his  servant  Koodeeram,  and  a 
"claim  which  had  been  set  up  to  the  pro- 
"perty  held  by  Jurreefunnissa  by  the  pri- 
"soner  Norool  Hoodda." 

The  Judge  then  proceeded  to  comment  on 
the  different  ways  in  which  different  people 
were  actuated,  and  ended  :  "  The  ]\iry  must 
"consider  whether  there  is  proof  that  some 
"degree  of  enmity  did  exist  between  Nawab 
'*  Jan  and  the  parties  who  have  been  attack- 
"ed  in  this  case,  and  also  whether  thev  are 
"satisfied  with  the  proof  that  there  was  an 
"intimate  relation  existing  between  the 
"prisoner  Nawab  Jan  and  Norool  Hoodda.' 
He  then  mentioned  the  evidence  which  ap- 
peared to  connect  the  two  men  together,  and 
left  it  to  the  Jury  to  believe  that  evidence  or 
not. 

With  regard  to  the  circumstantial  corro- 
boration of  the  approver's  evidence  as  to 
Nawab  Jan's  motive  in  going  to  Kulna  two 
days  before  the  dacoity,  the  Judge  said : 
"  The  cause  assigned  for  the  visit  of  Nawab 
"Jan  to  Kulna  is  insufficient,"  and  he  gave 
his  reasons  for  so  thinking,  leaving  it  to  the 
Jury  to  say  whether  the  prisoner  had  ac- 
counted for  his  going  to  Kulna  or  not.  The 
question  does  not  appear  to  have  been  very 
material  one  way  or  the  other,  but  the  Jury 
were  entitled  to  consider  it ;  it  was  a  cir- 
cumstance of  suspicion  which  might  have 
been  taken  in  connection  with  the  other  evi- 
dence in  the  case.  Taking  the  Judge's 
charge  on  the  point  of  corroboration,  there- 
fore, as  a  whole,  I  should  not  say  that  it  was 
wrong  in  law,  though  it  might  easily  have 
been  more  explicit  and  careful,  considering 
the  extremely  weak  nature  of  the  evidence 
throughout.  But,  were  it  otherwise,  if  the 
Judge's  caution  to  the  Jury  had  been  suffi- 
ciently strong,  the  objection  would  fail,  for,  if 
after  due  and  sufficient  warning  a  Jury 
choose  to  believe  the  uncorroborated  evi- 
dence of  an  accomplice  even  in  the  face  of 
violent  improbabilities,  their  finding  would,  I 
apprehend,  be  legally  unassailable. 

Then,  as  to  the  3rd  objection  taken  by  the 
prisoner's  Counsel,  it  appears  to  me  that, 
^  the  Judge  charged  for  an  acquittal  on  the 


14  counts,  the  prisoner  had  all  ihe  benefit 
that^he  was  entitled  to,  and  that  there  would 
have  been  no  ground  for  distrusting  the  evi- 
dence in  support  of  the  *'  abetment, "  merely 
because  there  was  none  to  prove  active  parti- 
cipation in  the  dacoity  itself,  or  of  knowing- 
ly retaining  portions  of  the  plundered  pro- 
perty afterwards.  Moreover,  the  Jury  had 
all  the  evidence  before  them,  and  could 
judge  for  themselves.  It  was  not,  I  con- 
ceive, the  Judge's  duty  to  do  more  than 
point  out  the  weakness  of  the  evidence  on 
these  counts. 

The  4th  objection  relates  to  the  Sessions 
Judge's  omissions. 

No  doubt,  it  would  be  a  good  ground  of 
appeal  if,  in  summing  up  evidence,  a  Judge 
were  to  lay  before  a  Jury  only  that  which 
bore  against  the  prisoner,  and  not  that  also 
which  was  in  his  favor. 

Now,  the  Judge  has  admittedly  made  no 
mention  either  of  the  alleged  attempt  to 
escape,  or  of  the  letter  said  to  have  been 
tound  in  the  Jail  well ;  but  nothing  was 
made  of  these  points  at  the  trial.  It  was 
never  seriously  alleged  that  Nawab  Jan 
attempted  to  evade  arrest  (the  word  escape 
has  been  used  improperly — Nawab  Jan  never 
tried  to  escape  after  being  arrested),  and  the 
question  seems  never  to  have  been  entertained  ; 
it  was  certainly  not  in  the  least  relied  upon 
for  the  Crown,  and  it  cannot  be  supposed 
that  the  omission  of  the  circumstance  from 
the  Judge's  charge  had  any  prejudicial  effect 
on  the  minds  of  the  Jury. 

The  same  remarks  apply  to  the  letter.  The 
evidence  on  both  points  appears  to  me  to  have 
been  virtually  struck  out  of  the  record,  and 
was  not  put  to  the  Jury,  either  one  way  or 
the  other.  It  would  have  been  better  had 
the  Judge  noticed  the  circumstance;  but  I 
cannot  think  that  his  not  having  done  so 
prejudiced  the  prisoner,  or  amounted  to  a 
misdirection.  • 

On  the  5lh  objection  I  think  that  the 
Judge  did,  as  a  matter  of  fact,  leave  both 
questions  to  the  Jury.  There  was  evidence 
on  both  points — in  the  first  a  considerable 
mass  of  evidence  ;  and  although  the  Judge 
used  the  words  "  known  to  have  been  their 
servants,"  he  referred,  as  it  seems  to  me, 
to  the  evidence  which  he  had  already  pointed 
out  to  the  Jury,  and  left  the  whole  matter 
in  their  hands.    . 

His  words  were  :  "  It  is  first  necessary 
**  to  see  where  the  lattials  are  said  to  have 
''  come  from,  and  where  they  are  said  to  have 
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returned  after  the  attack.  The  universal 
story  is  that  they  came  from  the  Srijcisto- 
pore  cutcherry,  and  returned  to  it  again  ; 
and,  though  there  appears  to  be  some  doubt 
as  to  whether  the  said  cutcherry  is  actually 
visible  from  the  houses  which  were  plun- 
dered^ there  can  be  no  doubt  but  that  the 
fact  that  the  attack  came  from  the  cut- 
cherry is  substantially  correct :  and  that  this 
was  the  case,  is  attested  directly  by  the 
witness  Tofa  Sheik,  one  of  the  witnesses 
for  the  Crown,  who  swears  that  he  was 
engaged  in  the  attack,  and  went  from  the 
Srikistopore  cutcherry.  The  Jury  will 
consider  whether  this  evidence,  corroborat- 
ing that  of  the  other  witnesses  for  the 
prosecution,  is  to  be  believed,  and  whether 
they  are  satisfied  that  the  attack  did 
emanate  from  the  said  cutcherry  :  that 
cutcherry  is  the  sudder  cutcherry  of  the 
Kalypore  Pergunnah,  as  has  been  proved 
by  the  evidence  of  many  witnesses,  and 
it  is  not  denied  that  the  prisoner  Nawab 
Jan  is  the  zemindar  of  that  pergunnah, 
although  it  is  said  that  it  had  been  farmed 
out  to  several  different  parties  in  the  month 
of  August  last,  and  several  of  the  witnesses 
swear  that  the  prisoner  No.  39  remained 
at  that  cutcherry  in  the  capacity  of  naib, 
and  this  is  admitted  by  the  prisoner  in  his 
examination  before  the  Court." 

On  the  whole,  therefore,  and  whilst  admit- 
ting that  the  Judge's  charge  is  not  as  full  and 
complete  as  it  ought  to  have  been,  that  it  is 
in  fact  an  unsatisfactory  charge,  1  do  not 
think  that  such  a  substantial  misdirection 
has  been  made  out  as  would  justify  this 
Court  in  interfering  with  the  verdict  found 
against  Nawab  Jan. 

The  case  against  Koodeeram  is  somewhat 
stronger  than  that  against  his  master  Nawab 
Jan,  inasmuch  as  two  approver  witnesses 
deposed  to  his  giving  orders  for  the  dacoity, 
and  there  was  circumstantial  evidence 
besides,  whiqh,  if  believed,  went  some 
way  to  support  the  charge.  The  remarks 
above  made  regarding  the  approver's  evidence 
apply  equally  to  this  prisoner ;  and  although, 
as  I  said  before,  I  could  have  desired  to  see 
the  Jury  more  carefully  and  strictly  warned 
against  what  I  should  have  considered,  had  I 
been  trying  the  case,  very  suspicious  evidence, 
still  I  cannot  say  that  they  were  not  warned, 
or  that  the  Judge's  charge  was  a  misdirec- 
tion. 

There  remains  the  case  of  Norool  Hoodda. 

And  this  prisoner  is  in  a  very  different 
position  from  that  of  the  other  two  appellants. 
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With  the  exception  of  the  fact  that  he  ac- 
companied Nawab  Jan  to  Kulna,  there  was  . 
no  evidence  whatever  against  him.     He  ¥ii 
not  mentioned  by  the  approver  witness  u 
having    been     present    when     Nawab    Jan 
ordered  the  attack ;  nor  is  there  anything  to 
connect   him    with   it.     The    alleged    fact?  ; 
that  he  was  assisted  by  Nawab  Jan  in  trying 
to   defeat  Jurreefunnissa's   claims — that  be 
was  at  feud  with  that  lady,  and  was  to  have 
been  put  in  possession  of  her  property — even 
if  proved,  were  no  evidence  against  him ;  nor 
(he  not  being  proved  to  have  been  connected 
with  the  conspiracy)  were  the  cries  of  the 
lattials    at    the    time   of   the    dacoity.    His 
filing     a     petition     against     Jurreefannissa 
just   before   the   dacoity,    and    his    sendins^ 
Prannath  to  do  the  same  after  the  daccMtr, 
may  have  been  suspicious  circumstances,  but 
they    raise    no    fair    presumption    that   be 
abetted  the  commission  of  the  dacoity,  and 
the   evidence   of   alleged    enmity    was  alto- 
gether inadmissible,  and  should  have  been 
rejected. 

It  appears  to  me  therefore  that,  as  regards 
this  prisoner,  the  Judge  should  have  directed 
the  Jury  to  find  a  verdict  of  "not  guilty," 
on  the  ground  that  there  was  no  evidence 
against  him,  and  that  the  Judge's  charge  in 
this  respect  was  a  substantial  misdirection 
prejudicial  to  the  prisoner. 

I  would  order  the  discharge  of  this 
prisoner. 

A  question  was  raised  by  the  appellant'* 
Counsel  as  to  the  amount  of  punishment. 
They  contended  that,  even  if  guilty,  the  pri- 
soners Nawab  Jan  and  Koodeeram  had  been 
visited  with  the  heaviest  punishment  allowed 
by  law,  and  that  such  excessive  severity  was 
uncalled  for. 

The  sentences — ten  years'  transportation 
with  heavy  fines — are  undoubtedly  severe,  but 
I  cannot  say  that  they  are  excessive  for  the 
offences  found  to  have  been  proved.  Two 
separate  dacoities,  with  reiterated  assaults 
on  the  police,  disclose  a  state  of  lawless 
violence  which  most  properly  subjects  the 
abettors  of  such  outrages  to  ver\-  severe 
punishment,  and  this  Court  would  not,  in  my 
opinion,  be  justified  in  practically  nullifving 
the  verdict  of  the  Jury,  because  it  had  doubts 
as  to  the  correctness  of  that  verdict. 

I  would  dismiss  the  appeals  of  Nawab 
Jan  and  Koodeeram. 

Kemp,  y, — I  quite  concur  with  my  learned 
brother  in  rejecting  the  appeals  of  the  pri- 
soners Nos.   10  to  35,  and  Nos.  41  to  45- 
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I  am  also  of  opinion  that  there  was  no 
evidence  whatever  to  go  to  a  Jury  in  the 
case  of  the  prisoner  Norool  Hoodda,  and  that 
he  must  be  discharged. 

With  reference  to  the  prisoners  No.  39, 
Nawab  Jan,  and  No.  40,  Koodeeram  Mitter, 
who  have  been  convicted  of  the  offence  of 
abetment  of  dacoity,  I  am  of  opinion  that 
the  Judge's  charge  to  the  Jury  contains 
misdirections  in  points  of  law ;  that  he  has 
omitted  to  guide  the  Jury  as  to  the  nature 
and  weight  of  the  evidence;  in  short,  that 
there  are  defects  and  omissions  whereby 
the  prisoners  have  been  materially  prejudic- 
ed. Such  being  the  case,  I  would  set  aside 
the  verdict  of  the  Jury  and  the  convictions 
founded  upon  it,  and  order  the  prisoners  to 
be  discharged. 

My  learned  brother,  whilst  admitting  that 
''  the  charge  of  the  Judge  is  not  as  full  and 
'*  complete  as  it  ought  to  have  been,  that  it  is 
"  in  fact  an  unsatisfactory  charge,"  is  never- 
theless of  opinion  "  that  no  such  substantial 
"  misdirection  has  been  made  out  as  would 
"justify  the  Court  in  interfering  with  the 
"  verdict  found  against  the  prisoners  Nawab 
"Jan  and  Koodeeram  Mitter."  I  regret 
that,  after  much  consideration,  I  cannot  con- 
cur in  this  opinion. 

I  take  the  case  of  the  prisoner  Nawab  Jan 
first.  This  prisoner  was  arraigned  on  no 
less  than  1 5  counts,  including  one  charging 
him  with  the  guilty  receipt  of  a  portion  of 
the  stolen  property,  a  charge  which  hopelessly 
broke  down.  He  was  acquitted  on  14  out 
of  the  15,  and  was  convicted  of  abetment, 
and  sentenced  to  10  years  in  transportation, 
and  to  pay  a  fine  of  rupees  10,000,  which  is 
to  be  levied  from  his  estate,  and  paid  as 
compensation  to  Jureefunnissa  and  Muksood 
Ali  in  equal  proportions. 

Against  the  prisoner  Nawab  Jan,  the  case 
being  stripped  of  all  extraneous  and  suspi- 
cious features,  such  as  his  presence  at  Kulna 
at  the  time  of  the  dacoity  without  any  ap- 
parent good  reason,  there  is  absolutely  no- 
thing that  can  be  called  evidence  beyond  the 
statement  of  the  approver-witness  Ruhmut 
Sheik.  This  witness,  the  menial  servant  of 
the  prisoner,  states  that  two  days  before  the 
plunder  took  place,  he  took  a  letter  from  the 
prisoner  Nawab  Jan  to  the  Srikistopore  cut- 
cheny,  a  cutcherry  admittedly  situated  in 
the  prisoner's  zemindary — that  Nawab  Jan 
sealed  the  letter,  the  contents  of  which  were 
unknown  to  the  witness.  He  also  refers  to  a 
conversation  said  to  have  taken  place  be- 
tween  Nawab  Jan  and   another   prisoner. 
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Prannath,  who  has  been  convicted,  in  the 
course  of  which  the  latter  said  to  the  former, 
"The  houses  have  been  plundered,  and  are 
burnt;"  Nawab  Jan  said,  "Very  well."  On 
cross-examination  this  witness  said  that 
Nawab  Jan  gave  the  order  to  the  prisoner 
Koodeeram  about  1 2  days  before  the  plunder ; 
that  there  was  no  one  present  at  the  time. 

In  submitting  this  evidence,  which  comes 
from  a  tainted  source  to  the  Jury,  the  Judge 
wholly  omitted  to  tell  them  that  this  witness 
had  been  hunted  up  after  the  case  had  been 
committed  to  the  Sessions,  and  while  his 
master,  the  prisoner  Nawab  Jan,  was  in  hajut 
awaiting  his  trial. 

The  Judge,  in  my  opinion,  did  not,  with 
sufficient  emphasis,  caution  the  Jury  as 
to  the  danger  of  paying  any  respect  to  the 
testimony  of  the  approver  Rahmut  Sheik, 
and  he  wholly  omitted  to  guide  them  as  to 
what  amounted  to  legal  corroboration,  viz,, 
that  the  testimony  of  the  approver  ought 
to  be  corroborated  in  some  material  circum- 
stance, such  circumstance  connecting  and 
identifying  the  prisoner  with  the  offence. 
In  the  case  of  Elahee  Buksh,  reported  in 
Volume  5  of  the  Weekly  Reporter,  Crimi- 
nal Rulings,  page  83,  a  quotation  from  the 
charge  of  Baron  Alderson  in  the  case  of 
Rex  versus  Wilkes  and  Edwards  is  given. 
That  learned  Judge  said  :  "  There  is  a  great 
difference  between  confirmation  to  the 
circumstance  of  the  felony  and  those  which 
apply  to  the  individuals  charged.  The  former 
only  prove  that  the  accomplice  was  pre- 
sent at  the  offence;  the  latter  show  that 
the  prisoner  was  connected  with  it.  The 
distinction  ought  always  to  be  attended  to." 

The  Sessions  Judge  omitted  to  draw  the 
attention  of  the  Jury  to  this  distinction, 
and  the  circumstances  of  corroboration 
which  he  submitted  to  them  as  sufficient  in 
law  were  clearly  not  so.  For  instance,**  he 
says :  "  With  regard  to  the  prisoners  Nawab 
Jan  and  Koodeeram  Mitter,  there  is  the 
fact  sworn  to  by  many  witnesses  that  their 
names  were  called  out  by  the  lattials  when 
they  attacked  the  house."  "If,"  says  the 
Judge,  "the  Jury  believe  that  this  cry  was 
raised,  although  the  mention  of  the  names 
of  the  prisoners  by  the  lattials  cannot  be 
taken  as  direct  evidence  against  them,  it  is 
clear  that  the  mention  of  their  names 
by  parties  who  are  known  to  be  their  servants 
may  be  taken  as  a  corroboration  of  the  other 
circumstantial  evidence  which  has  been 
adduced  against  the  said  prisoners.'' 
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I  am  of  opinion  that  this  was  clearly  a 
fiilsdlrectlbn.  It  is  admitted  that  the  pri- 
soners were  tiot  present  at  the  time  of  the 
dacoity.  To  make  the  cries  of  the  dacoits 
corroboftitive  evidence  against  the  prisoners, 
it  mu8t  first  be  proved  that  the  dacoits 
were  set  in  mdtion  by  the  prisoners,  and 
that  thte  offence  was  the  probable  result  of 
the  abetment  or  a  part  of  the  conspiracy. 

The  Judge  was  wrong  in  telling  the  Jury 
that  the  cries  were  uttered  by  persons 
known  to  b€  the  servants  of  the  prisoners. 
He  crt^ht  to  have  told  them  that,  unless  the 

evidence       established 

A^<;/^.— The  prisoners     the    fact    that    the    pri- 

were  acquittea  of  the     goners    did    abet    the 

fa^S.  °'  *"""*  '^    offence,   and   that  the 

dacoits  were  the  hired 
servants  of  the  prisoners,  the  cries  of  the 
mob  ought  not  to  be  received  as  evidence 
as  forming  part  of  the  res  ges/ce,  and  show- 
ing the  character  of  the  principal*fact. 

Again,  the  Judge  tells  the  Jury  "that 
the  witnea»  Rahmut  Sheik  swears  that  the 
psboner  Prannalh  came  to  Nawab  Jan 
U  Kttkia  before  he  had  kid  his  complaint 
before  the  Deputy  Magistrate,  and  he  swears 
that  Norool  Hoodda  accompanied  Na\fab 
Jan  to  Kulna,  and  stayed  with  him  there. 
''Any  ef  thtu  poinis,**  says  the  Judge,  "if 
believea  by  the  Jury,  will  serve  io  connect 
the  prisoner  Nawab  Jan  in  some  measure 
with  the  commission  erf  the  offence. 

How  the  fact  of  Prannath  coming  to 
Nawab  Jan  at  Kulna,  or  the  circumstance 
thirt  Norool  Hooda  accompanied  Nawab 
Jan,  and  stayed  with  him  at  Kuhia,  served 
to  connect  the  prisoner  Nawab  Jan  with 
the  substantive  ofiEence,  the  abetment  of 
which  he  is  charged,  I  am  at  a  loss  to  under- 
stand. 

It  is  difficult  to  estimate  to  what  extent 
these  remarks  may  have  influenced  the  mind 
di  th<  Jury.  That  they  were  wrong,  and 
calculated  to  prejudice  the  prisoner,  appears 
to  me  to  admit  of  no  doubt. 


Then,  as  to  the  motive  for  so  gross  an 
outrage,  an  all  important  feature  In  the 
case — ^for  an  attack  repeated  in  the  presence 
of  imd  In  difect  opposition  of  the  police,  in 
which  a  very  large  sum  of  money 
(Rupees  1 5,000)  and  property  of  great  value 
was  robbed,  could  not  but  have  been  with  a 
motive — the  Judge  tells  the  Jury  that 
"the  causes  are  said  to  be"  (not  proveti  to 
be)  "  emnity  on  account  of  quarrels  arising  out 
of  the  institution  of  a  new  market  by  the 


prisoner  Nawab  Jan  through  hi«  servini 
Koodeeram,  and  a  claim  which  has  been  set 
up  to  the  property  held  by  JurrcefiittmsB 
by  the  prisoner  Norool  Hoodda." 

The  Judge  then  tells  the   Jury  that  the 
prisoner  Norool  Hoodda  had  been  alfeady 
imprisoned    on    account    of    a     somevto 
similar     attack     during     the     Hfethfie    ct 
Gholam  Rohman,  the  husband  of  Jurrce- 
funnissa.    He  concludes  his  charge  on  this 
head,    viz.,   motive,    with    these     remaifcs, 
"  The  Jury  must  consider  whether  they  lie 
satisfied  with    the    proof  that  there    is  an 
intimate  relation  existing  between  the  pri- 
soner Nawab  Jan  and  Norool  Hoodda,  who. 
as  a  claimant  for  the  property,  may  be  C9ih 
sidered  to  have  some  motive  to  lead  him  to 
instigate  the  offence." 

These  remarks  are,  in  my  opinion,  alto- 
gether improper,  and  ought  not  to  have  been 
submitted  to  a  Native  Jury,  who  are  only 
too  apt  to  adopt  any  suggestion,  however 
speculative,  as  to  motives  for  any  gi^n 
crime. 

"  Trial  by  Jury  in  the  Mofussil  is,"  as  ob- 
served by  the  learned  Chief  Justice  in  the 
case  of  Elahee  Buksh  quoted  above,  "  in  its 
infancy:  the  persons  of  whom  Juries  arc 
generally  composed  are  necessarily  mwc 
dependent  upon  the  Judge  than  they  are  in 
England  for  sound  and  proper  advice  «w 
assistance."  In  the  present  case  we  find 
the  Judge  suggesting  to  the  Jury  the  follow- 
ing speculative  motives  for  the  crime,  m* 
the  erection  of  a  new  market,  an  undertak- 
ing In  which,  I  may  observe,  Nawab  Jan  a^ 
pears  to  have  been  wholly  successful,  m 
which  would  supply  a  motive  for  aggrcsflon 
against  him  and  not  on  his  part,  the  fact 
that  Norool  Hoodda  had  petitioned  to  Ukc 
out  letters  of  administration  to  the  estate 
of  Gholam  Rohman.  deceased  husband  ot 

{urreefunnissa,  and  the  relationship  between 
lawab  Jan  and  Norool  Hoodda,  a  fact  never 
denied. 

A  former  conviction  is  also  alluded  to  as 
tending  to  implicate  Norool  Hoodda  in  tw 
present  offence. 

The  mere  existence  of  relationship  be- 
tween the  parties  and  the  assertion  ofa 
right  under  Act  XXVII.  of  1 862  are  stnelT 
not  facts  supplying  or  even  suggc^mf  » 
adequate  motive  for  so  grave  an  offw<^^ 
much  less  as  serving,  as  the  Judge  tells  n^ 
Jury,  to  connect  any  of  the  pr^soBersWK" 
the  commission  of  the  offence.  The  amw» 
to  the  former  conviction  of  one  of  tw  P^ 
soners  was  highly  Improper,  and  yet  it  « 
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unfortunately  just  one  of  those  remarks 
which,  of  all  others,  would  have  very  great 
weight  with  a  native  Jury. 

As  already  observed,  my  learned  brother 
admits  that  the  charge  is  an  unsatisfactory 
one.  I  go  much  farther.  I  am  of  opinion 
that,  in  a  case  of  this  importance,  when 
powerful  arguments  were  doubtless  urged 
upon  the  attention  of  the  Jury  in  favor  of 
opposite  views  of  the  question,  it  was  of  the 
utmost  importance  that  the  summing  up  of 
the  Judge  should  be  accurate;  that  it  was 
his  duty  to  have  directed  the  Jury  as  to  the 
legal  weight  which  ought  to  be  attached  to 
the  evidence,  as  well  as  to  have  correctly 
stated  what  was,  and  what  was  not,  legal 
corroboration  of  the  approver's  statement.  Not 
having  in  my  opinion  done  so,  the  prisoner  has 
been  prejudiced,  and  he  is  entitled  to  his 
discharge.  Under  the  authority  of  the 
decision  in  the  case  of  Elahee  Buksh,  I  am 
not  necessarily  bound  to  send  back  the  case 
for  a  new  trial.  There  was  evidence  which 
is  valid  in  law,  viz.,  the  uncorroborated 
testimony  of  the  approver.  On  the  evidence 
of  this  witness,  if  the  trial  had  been  with  As- 
sessors, I  should  on  appeal  have  not  hesitated 
to  acquit  the  prisoner.  But,  for  reasons  above 
stated,  there  was  in  my  judgment  error  in  law 
in  the  summing  up  of  the  evidence  which  pre- 
judiced the  prisoner,  and  caused  a  failure  of 
justice,  such  as  to  warrant  this  Court  in  setting 
aside  the  verdict  of  guilty,  and  directing  his 
discharge. 

The  above  remarks  apply  generally  to  the 
case  of  the  prisoner  Koodeeram  Mitter. 
This  prisoner  is  the  naib  of  the  prisoner 
Nawab  Jan,  and  it  is  said  that  he  acted 
under  the  orders  of  his  employer.  Against 
this  prisoner,  there  is  the  evidence  of  the 
approvers  Koodeeram  and  Baboo  Sheik. 
This  evidence  has  not  been  properly  sub- 
mitted to  the  Jury,  and  they  have  been  di- 
rected to  accept,  as  corroborative  of  this  evi- 
dence, facts  which  do  not  legally  corroborate 
It.  I  have*entered  into  this  part  of  the  case 
in  treating  df  the  case  of  the  prisoner  Nawab 
Jan.  It  is  not  necessary  to  repeat  ray 
remarks.  The  evidence  of  the  two  mookhtars 
Deooo  Sing  and  Kalichunder  Chuckerbutty, 
which  the  Judge  directs  the  Jury  to  consider 
as  against  this  prisoner,  do  not  in  any  way 
connect  the  prisoner  with  the  particular 
offence  with  which  he  is  charged.  The 
conversation  said  to  have  passed  between 
him  and  the  mookhtars  may  have  been  about 
a  totally  different  transaction.  There  is 
nothing  in  the  conversation  to  connect  the 
prisoner  with  tlye  case  before  the  Court. 


As  this  prisoner  has  been  eqealiy  preju- 
diced with  the  prisoner  Navab  Jan.  by  the 
defects  and  omissions  in  the  charge,  he  is  in 
my  opinion  fairly  entitled  to  his  dtichai^, 
which  I  would  accordingly  order. 

Macphtrson,  J. — As  regards  the  prisoners 
Nawab  Jan  and  Koodeeram  Mitter,  I  think 
there  has  been  a  misdirection  which  mak^ 
it  necessary  that  the  conviction  of,  a^d  sen- 
tence on,  each  of  these  prisoners  sba\ild  be 
set  aside. 

In  the  case  of  Elahee  Buksh  (V.  Weekly 
Reporter  80,  Criminal),  which  was  tried  by  a 
Full  Bench,  it  was  laid  down  (page  87)  by  the 
Chief  Justice,  the  majority  of  the  Court 
concurring,  that,  *'\i  a  Judge,  instead  of 
''  advising  a  Jury  not  to  convict  npan 
"the  mere  uncorroborated  evidence  of 
"  an  accomplice,  were  to  advise  them  to 
"  convict  upon  such  evidence,  or  were  to 
''  tell  them  that  the  uncorroborated  evidence 
"  of  an  accomplice  under  a  tender  of  pardon 
'^  was  admissible,  and  that  it  was  for  them 
^  alone  to  form  their  opinion  apon  it, 
"  a  conviction  founded  upon  such  evidence 
''  would  be  legal,  and  that  such  evidence 
*^  without  corroboration  might  be  acted  tipon 
'^  with  as  much  safety  as  that  of-  aily 
"other  witness;  ihe  error  in  ihi  direction 
"  would  form  a  good  ground  of  appeal!' 
And,  again,  that  "  it  would  he  an  err4>r  in 
"  summing  up  if  a  Judge,  after  pointing  out 
"  the  danger  of  acting  upon  the  imcorro- 
"  borated  evidence  of  an  accomplice,  were  to 
"  tell  the  Jury  that  the  evidence  of  the  ao- 
"  complice  was  corroborated  by  a  fact  which 
"  did  not  amount  to  any  ooiroboration  at 
"  all." 

If  the  case  as  against  Nawab  Jan  be  look* 
ed  upon  as  a  case  in  which  the  conviction 
was  based  exclusively  on  the  uncorroborated 
evidence  of  the  accomplice,  Rohomut  Sheik, 
the  conviction  Is  clearly  bad  imder  the^tule 
laid  down  by  the  Full  Bench  in  the  first  of  the 
two  passages  just  quoted ;  because  the  Judge 
did  not,  in  his  summing  up,  direct  Or  advise 
the  Jiu-y  that  they  ought  not  to  convict  upon 
the  uncorroborated  evidence  of  the  accom- 
plice. If,  on  the  other  hand,  the  case  Is 
looked  on  as  one  the  convietion  in  which  is 
based  upon  the  evid^ice  of  tlie  accon^H^ 
as  corroborated  by  the  evidence  (whkh 
appears  to  be  the  view  which  the  Sessions 
Judge  intended  the  Jury  to  take  of  it),  then 
theconviction  is,  in  my  opinion,  bad,  because 
the  evidence  of  the  accomplice  is  not  in 
fact  corroborated  by  any   evidence  at  all. 
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There  is  no  corroboration  such  as  adds  to 
the  weight  of  the  accomplice's  evidence 
against  Nawab  Jan ;  because  there  is  no 
evidence  apart  from  that  of  the  accomplice 
which  identifies  the  prisoner  with  the  com- 
mission of  the  offence  with  which  he  is 
charged ;  nothing  which  distinctly  goes  to 
prove  that  he  was  in  any  way  connected 
with  the  commission  of  the  principal  offence. 
Facts  which  do  not  shew  the  connection  of 
the  prisoner  with  the  commission  of  the 
offence  with  which  he  is  charged  are  no 
corroboration  in  the  sense  in  which  the  word 
is  used  in  such  cases,  although  they  may 
tend  to  shew  that  certain  portions  of  what 
the  accomplice  says  are  true. 

It  is  said  that,  as  it  is  proved  by  many 
witnesses  that,  when  the  house  was  attacked, 
the  attacking  party  made  use  of  Nawab 
Jan's  name,  this  is  corroboration  of  the 
accomplice's  story.  But,  in  my  opinion,  these 
cries  cannot  be  used  against  Nawab  Jan. 
The  case  for  the  Crown  is  that  Nawab  Jan 
was  at  the  time  many  miles  off  at  Kulna, 
and,  that  being  so,  I  cannot  see  that  cries 
used  by  the  lattials  are  evidence  against  him. 
There  is  nothing  in  such  cries  which  neces- 
sarily brings  the  offence  home  to  the  prisoner. 
The  cries  might  possibly  have  been  used  for 
the  purpose  of  misleading  those  attacked, 
even  if  the  attacking  party  had  had  no 
connection  whatever  with  Nawab  Jan. 

I  think  there  has  been  a  misdirection  and 
a  failure  of  justice  in  consequence.  It  is 
contended  that  the  summing  up  is  substan- 
tially correct,  and  that  the  prisoner  has  not 
been  prejudiced  by  the  errors  which  have 
been  committed.  In  this  -view  I  cannot 
concur.  The  Sessions  Judge  was  bound  to 
follow  the  rule  laid  down  by  the  majority  of 
the  Full  Bench  in  Elahee  Buksh's  case. 
This  he  has  not  done,  and  I  consider  that  the 
summing  up  was  very  substantially  wrong. 
SugJi  being  the  case,  it  is  impossible  for  one 
not  to  hold  that  the  prisoner  has  been  there- 
by prejudiced.  I,  therefore,  think  the  pri- 
soner Nawab  Jan  should  be  discharged. 

For  similar  reasons,  I  am  of  opinion  that 
Koodeeram  Mitter  also  ought  to  be  dis- 
charged. Two  accomplices  gave  evidence 
against  him.  In  other  respects,  his  case 
resembles  that  of  Nawab  Jan,  and  is  go- 
verned by  the  like  principles. 


The  24th  June  1867. 

Present : 

The  Hon'ble  L.  S.  Jackson  and 
C.  P.  Hobhouse,  Judges, 

False  Evidence— Evidence — MiadirectiQiL 

Queen  versus  Sheikh  Tufani. 

Committed  by  the  Magistrate^  and  tried  hy 
the  Sessions  Judge  of  Dacca,  on  « 
charge  of  false  evidence, 

A  prisoner's  inability  to  say  where  his  son  was  on  the 
4th  Pous  is  no  evidence  on  which  to  direct  a  Jury  Id 
convict  him  of  false  evidence  for  saying  that  on  the  daj 
previous  (3rd  Pous)  his  son  was  iU  at  home. 

Hothouse,  J, — The  prisoner  was  cbai^ 
with  intentionally  giving  false  evidence  in  a 
stage  of  a  judicial  proceeding,  was  found 
guilty  by  the  Jury,  and  was  sentenced  bj 
the  Judge  to  one  year's  rigorous  imprisoD- 
ment. 

The  alleged  false  statement  was  laid  in  the 
following  words,  viz,,  "  that  the  prisoner  bad 
falsely  stated  that  on  the  3rd  of  Pons  bis 
son  was  at  his  (prisoner's)  house  sick  of  a 
fever,"  and  it  arose  in  this  way. 

The  said  son  had  charged  a  certain  per- 
son with  an  assault  upon  him,  and  the  3rd 
Pous  was  fixed  as  the  day  of  hearing;  but 
on  that  day  the  prisoner  came  forward,  and 
asked  for  a  postponement  of  the  case,  on  the 
ground  of  his  son's  sickness ;  and,  on  the 
requisition  of  the  Magistrate,  the  prisoner 
made  declaration  on  solemn  afilnnation  of 
that  sickness  in  the  words  now  charged 
against  him  as  false. 

There  is  not  on  the  record  any  evidence 
to  shew  whether  or  not  the  prisoner's  son 
was  sick  of  fever  at  prisoner's  house  on  the 
3rd  Pous.  The  only  evidence  put  before 
and  believed  by  the  Jury  was  that  which 
went  to  show  that  on  the  4th  Poos  the 
prisoner's  son  was  not  al  home  sick  in 
prisoner's  house. 

This  being  the  only  evidence,  the  Judjie 
charged  the  Jury  in  the  following  words  :— 

"  The  charge  against  the  prisoner  is  that 
he  intentionally  made  a  false  statement 
before  the  Magistrate  at  MocMisheegnnge  by 
stating  that  his  son  Fyzoo  was  sick  at  bonoe 
that  day,  the  3  rd  Pous.    An  enquiry  was  rxai^ 
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next  morning,  and  the  witnesses  state  that, 
when  they  went  with  the  constable  to  his 
house,  he  himself  said  that  his  son  was  not 
at  home,  and  he  could  not  tell  where  he  was 
to  be  found.  What  prompted  the  prisoner 
to  adopt  the  cours^he  did,  is  not  easy  to  see ; 
but  with  that  you  have  no  concern ;  if  you 
believe  that  the  witnessess  are  speaking  the 
truth  when  they  say  that  the  prisoner  on  the 
morning  of  the  4th  could  not  tell  where  his 
son  was  to  be  found,  there  is  presumptive 
evidence  of  the  strongest  character  that 
his  statement  of  the  previous  day  was  a 
deliberate  false  statement/' 

In  these  words  there  is  a  manifest  mis- 

I    direction  and  consequent  error  in  law,  for 

I    it  is  obvious  that  the  prisoner's  inability  to 

I    say  where  his  son  was  on  the  4th  Pous  is 

I    not  only  no  presumptive  evidence,  but  is  no 

sort  of  evidence  at  all,  that  prisoner  spoke 

falsely  when  he  said  that  his  son  was  ill  at 

home  on  the  3rd  Pous,  the  day  previous. 

The  question  was,  was  prisoner's  son  on 

I    the  3rd  Pous  not  sick  at  home,  and,  if  so, 

did  prisoner  know  that  his  son  was  not  so 

sick  at  home,  or  not  believe   that  he  was 

so. 

There  was  no  evidence  at  all  bearing  on 
this  question. 

There  was  therefore  no  evidence  to  go  to 
the  Jury  *h  the  real  point  of  the  prisoner's 
guilt,  and  there  was  a  manifest  misdirection 
and  error  in  law  in  the  direction  to  the  Jury 
to  convict  on  what  was  not  evidence. 

Under  these  circumstances,  I  think  that  the 
conviction  mu^t  be  set  aside,  and  the  prison- 
er discharged. 

yackson,  J, — I  concur. 


The  25th  June  1867. 

Present : 

The  Hon'ble  L,  S.  Jackson  and 
C.  P.  Hobhouse,  Judges, 

Section  2x8,  Penal  Code — False  Evidence. 

Criminal  Jurisdiction. 

Reference  under  Circular  Order  No.  2j, 
dated  ijth  June  186 j. 

Queen  versus  Shama  Churn  Roy. 


Revised  under  Section  404,  Code  of  Criminal 

Procedure. 

The  intention  is  an  essential  ingredient  in  the  offence 
contemplated  by  Sectioji  2 18  of  the  Penal  Code. 

The  making  of  a  false  return  of  service  of  summons 
is  an  offence  punishable,  not  under  Section  181,  but  under 
Section  193  of  the  Penal  Code,  and  is  cognizable  by  the 
Court  of  Session  alone. 

Jackson^  y. — This  is  a  reference  which 
comes  before  us  under  somewhat  peculiar 
circumstances.  Shama  Churn  Singh  Roy, 
a  peada  of  the  Deputy  Collector's  establish- 
ment at  Serampore,  ^as  convicted  before 
the  Deputy  Magistrate  of  the  Division  on 
two  charges  under  Sections  181  and  218 
of  the  Indian  Penal  Code,  and  sentenced 
(for  his  two  offences)  to  rigorous  imprison- 
ment for  6  months.  He  appealed  to  the 
Judge,  by  whom  the  conviction  and  sentence 
were  affirmed,  the  Judge  treating  the  case 
as  one  in  which  only  facts  were  in  issue. 

•  After  this,  the  Magistrate  of  the  District, 
being  of  opinion  that  the  conviction  was 
bad  in  law,  requested  a  reference  to  this 
Court,  and  the  Judge  has  made  the  reference 
in  the  form  prescribed  by  Circular  Order, 
dated  17th  June  1863,  No.  17. 

The  facts  are  these :  one  Gunesh  Mundul 
had  been  named  as  a  witness  for  the  defend- 
ant in  a  suit  for  a  kubooleut  before  the 
Deputy  Collector,  Baboo  Gopal  Chunder 
Mookerjee,  and  summons  was  directed  to 
him,  which  was  entrusted  for  service  to  the 
peada,  Shama  Churn. 

The  latter  afterwards  made  return  to  the 
effect  that  he  had  served  the  summons  on 
Gunesh  ;  and,  as  Gunesh  did  not  appear,  the 
Deputy  Collector  proceeded  against  him 
by  prosecution  under  the  174th  Section  of 
the  Indian  Penal  Code.  Gunesh  denied  the 
charge.  • 

In  the  investigation  of  this  case,  in  which 
Shama  Churn  was  examined  as  a  witness 
(19th  February),  the  Deputy  Magistrate  as- 
certained that  Shama  Churn  had  not  gone 
to  serve  the  summons  at  all,  but  that,  it  had 
been  taken  to  the  house  of  Gunesh  by  Shama 
Churn's  brother,  Huboo ;  and  that  as  Gunesh 
could  not  be  found,  personal  service  was  not 
effected. 

He,  the  Deputy  Magistrate,  thereupon 
at  jonce  put  Shama  Chum  on  his  defence  for 
making  (19th  February)  a  false  return  and  a 
false  statement  on  oath.  Shama  Churn  denied 
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the  chargof,  and  named  witnesses  in  his  de- 
fence. These  jnen  were  summoned  and  ex- 
amined (20ih  February),  but  the  Deputy 
Magistrate  did  not  believe  them,  and  con- 
victed Shama  Churn  on  both  charges  (28th 
February.) 

It  is  quite  clear  that  the  conviction  on 
both  heads  is  erroneous. 

That  under  218  is  wrong,  because  the 
facts  do  not  constitute  the  offence  contem- 
plated. The  intention  is  an  essential  in- 
gredient, and  that  intention  in  this  case  ap- 
pears altogether  wanting.  From  the  ground 
on  which  the  Deputy  Magistrate  put  the 
conviction,  as  well  as  from  the  facts  in  evi- 
dence, it  would  appear  that  there  was  no 
intention,  and  that  the  Deputy  Magistrate 
found  no  intention  of  the  kind  mentioned 
in  the  Act,  and  the  Deputy  Magistrate  evi- 
dently referred  to  what  is,  no  doubt,  a  most 
reprehensible  practice  of  serving-peons  dele- 
gating their  duties  to  other  [mrties,  and 
reporting  as  if  they  had  performed  them  in 
person. . 

The  conviction  under  181  is  wrong, 
because  the  offence  with  which  the  prisoner 
was  chargeable  was  clearly  the  giving  false 
evidence  in  a  judicial  proceeding,  an  offence 
under  Section  193  cognizable  by  the  Court 
of  Session  alone.  This  would  be  equally 
the  case,  whether  the  evidence  was  given 
on  the  enquiry  before  the  Deputy  Magistrate 
or  in  the  suit  before  the  Deputy  Collector. 

This  is  a  point  upon  which  the  Judge  of 
Hooghly  was  instructed  in  a  letter  from  this 
Court,  dated  7th  May  1866. 

The  conviction  must  therefore  be  set 
^ide,  and  the  prisoner  discharged. 


The  26th  June  1867. 

Present : 

The  Hon'ble  G.  Loch,  Judge, 

Recemng:  of  stolen  property— Complaint. 

Queen  versus  Gowree  Singh. 

Commuted  by  the  Magistrate^  and  tried  by 
the  Sessions  Judge  of  Bhaugulpore^  on  a 
charge  of  dishonest  retention  of  stolen 
property. 


The  police  may,  without  any  fonnal  cowplaint,  a|f» 
hend  any  person  (pund  with  stolen  pcopeity. 

The  objections  raised  to  the  convictioc 
are  apparently  without  foundation.  Tbcit 
is  no  necessity  for  any  formal  complaint  ia 
such  cases.  By  Section  68  of  Act  XX\'.  of 
1 86 1,  the  Magistrate  has  authority,  withoot 
any  complaint,  to  take  cognizance  of  %ss^ 
offence  which  may  come  to  his  knowledge; 
and,  by  Clause  2,  Section  100,  the  police  ooaj 
apprehend  any  person  against  wbooi  a 
reasonable  suspicion  exists  of  his  baviai 
been  concerned  in  any  such  offence,  i,  e^ 
those  mentioned  in  Column  3  of  the  Schedule 
attached  to  the  Act;  and  Clause  5  of  the 
same  Section  says  that  the  police  may  v^ 
prebend  any  person  found  with  stolen  pro- 
perty. It  would,  as  the  Judge  remaib, 
have  been  impossible  to  identify  the  propety, 
m.,  ghee,  unless  it  had  been  kept  in  the 
original  jars,  and  then  those  jars  might  have 
been  identified ;  but  this  is  immaterial  hi 
the  present  case,  for  the  prisoner  confetsed 
to  the  Magistrate  that  he  had  received  the 
ghee  from  persons  who  told  him  that  it  bid 
been  acquired  by  dacoity.  His  own  con- 
fession, therefore,  convicts  him  of  a  gaihr 
knowledge.    I  reject  the  appeal. 


The  2/th  June  1867. " 
Present : 
The  Hon'ble  G.  Loch,  Judge. 


Murder— Culpable  Homicide  not  •wtoqgtwy  t0 
Murder — GrieTona  Hnrt. 

Queen  versus  Madur  Jolaha. 

Committed  by  the  Magistrate^  and  tried  ly 
the  Sessions  Judge  of  Bhaugulpore,  om 
a  charge  of  culpabl*  homicide  not  amount- 
ing  to  murder. 

Explanation  of  the  difference  between  nufder,  cvl- 
pable  homicide  not  amounting  to  murder,  and  grievoas 
hurt. 

It  appears  to  me  that  the  Judge  mis- 
understands the  nature  of  the  offence  of 
culpable  homicide  as  set  forth  m  the  Pen^ 
Code. 

Culpable  homicide  is  murder  if  coDunit^ed 
under  any  of  the  circumstances  mentioned 
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in  the  4  Clauses  df  Section  300.  The 
ofFence  becomes  "culpable  homicide  not 
amounting  to  murder/'  when  it  is  accom- 
]>anied  by  any  of  the  Exceptions  mentioned 
in  Sectiofa  300. 

In  both  offences,  the  law  supposes  that 
there  is  an  inlent  to  kill  or  a  knowledge  that 
dtath   would  result  from  the  act,  but  the 
more  heinous  features  of  the  offence  of  murder 
disappear  when  any  of  the  Exceptions  noted 
in  Section  300  intervene,  and  the  crime  then 
becomes  "  culpable  homicide  not  amounting 
to    murder."     When  there   is  no  intent  to 
kill,   or  knowledge  that  death   is  likely  to 
follow  the  act,  the  offence  is  neither  murder 
nor   culpable  homicide    not    amounting   to 
murder,  but  is  reduced  to  "  grievous  hurt." 
The    Judge    will    observe    that    the    Penal 
Code  contains  no  such  offence  as  culpable 
homicide,  as  was  understood  by  that  term 
before  the  Code  came  into  operation.    Un- 
der   the    former    procedure,    the    prisoner 
would  have  been  very  properly  convicted  of 
culpable  homicide;  but  now,  as  the  Judge 
finds  that  the  prisoner  only  intended  to  in- 
flict injury  on  his  wife,  or  knew  that  the  blow 
must  have  that  effect,  the  offence  is  one  of 
grievous  hurt,  and  not  of  culpable  homicide 
not  amounting  to  murder.    The  conviction 
should  have  been  of  the  former  offence ;  but 
I  see  no  reason  to  interfere  with  the  sen- 
tence passed  upon  the  prisoner,  and  dismiss 
the  appeal. 


The  29th  June  1867. 

Present: 

The  Hon'ble  W.  S.  Seton-Karr  and 
C.  P.  Hobhottse,  Judges, 

Hurt—Grievous  Hnrt—Evidence— Admission. 

Queen  versus  Bysagoo  Noshyo. 

Committed  by  the  Magistrate^  and  tried  by 
the  Sessions  Judge  of  Dinagepore,  on 
a  charge  of  voluntarily  causing  grievous 
hurti  and  culpable  homicide  not  amounting 
to  murder, 

Wfiere  k  wife  died  from  ft  chance-kick  In  the  spleen  in- 
flicted by  her  husband  on  provocation  given  by  the  wife, 
the  hosband  not  kfiewhig  that  Che  spleen  was  diMesed, 
and  showiifg  by  t)^  bkfw  itMlf  and  by  hit  coodad  im- 


mediately afterwards  that  he  had  no  inten^on  or  know- 
ledge that  the  act  was  likely  to  canse  hurt  endangering 
human  life — Held  that  the  husband  was  guilty  of  an 
offence  under  Sections  31Q  and  321  of  the  Penal  Code, 
and  not  of  an  offence  under  Sections  320  and  322. 

An  admission  by  the  husband  in  the  presence  of 
several  witnesses  that  he  had  killed  the  wife,  and  that 
she  died  after  receiving  the  kick,  was  held  to  be  direct 
evidence  ^^inst  him. 

■ 

HobhousCy  y, — The  prisoner  who  appeals 
in  the  case  has  been  found  guilty,  by  the 
Sessions  Judge  and  Assessors  below,  of 
voluntarily  causing  grievous  hurt,  and  has 
been  sentenced  by  the  Sessions  Judge  to  five 
years'  rigorous  imprisonment. 

I  am  of  opinion  that  this  finding  and 
sentence  are  not  good  in  law. 

The  facts  proved  in  evidence  arc  that  the 
prisoner's  wife,  the  deceased,  angered  him 
by  negligently  permitting  some  cattle  to 
eat  the  prfeoner's  "  dhan ;  "  that  a  quarrel 
thereupon  ensued ;  that,  in  the  course 
of  that  quarrel,  the  prisoner  struck  his 
wife  a  blow  on  the  face,  and  gave  her  a 
kick  in  the  spleen,  and  that  this  kick  rup- 
tured the  deceased's  spleen,  so  that  she 
died  immediately. 

Now,  there  is  nothing  to  show  that  the 
prisoner  knew  that  his  wife's  spleen  was 
diseased  ;  on  the  contrary,  the  medical 
evidence  goes  to  show  that  he  was  not  likely 
to  have  known  it,  and,  on  the  other  hand, 
there  is  evidence  to  show  that  the  deceased 
gave  provocation  ;  and  it  is  a  presumption 
which  has  not  been  rebutted  that,  but  for 
the  fact  of  the  spleen  being  diseased,  the 
kicks  given  would  not  have  caused  death, 
and  that  prisoner  is  therefore  in  the  position 
of  a  person  who  has  committed  an  act 
falling  within  the  last  provision  of  Ula^ 
tration  [b).  Section  300,  Indian  Penal 
Code. 

He  did  intend  bodily  injury,  but  not 
murder :  nor  can  it,  I  think,  be  said 
that  he  intended  grievous  hurt,  for  it 
cannot  be  said  that  he  intended  to  cause, 
or  knew  that  he  was  likely  to  cause, 
a  hurt  endangering  life  within  the  meaning 
of  Sections  320  and  322.  What  he  did 
was  to  strike  a  chance  blow  on  provocation 
g^ven,  the  striking  of  which  he  immediately 
repented,  for  he  was  found  with  the  woman 
in  his  arms  succouring  her. 

i  would  rather  say  that  his  act  was  that 
of  a  person  who  intended  to  cause  hurt 
within   the  meaning  of  Sections  319  and 
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^21,  Indi^  Penal  Code,  and  I  would  find 
him  guilty  under  Section  323,  and  sentence 
him  to  one  year's  rigorous  imprisonment. 

I  observe  that  the  Sessions  Judge  says 
that  there  is  no  direct  evidence  against  the 
prisoner;  but  I  find  that  prisoner  admitted 
in  the  presence  of  several  witnesses  that 
he  had  kicked  the  deceased,  and  that  she 
had  died  after  receiving  the  kick,  and  this, 
I  would  remark,  is  direct  evidence  against 
the  prisoner. 

Seton-Karvy  J. — ^I  concur.  A  sentence  of 
one  year  is  ample  for  the  offence  which  the 
prisoner  has  committed. 


The  29th  June  1867. 

Present : 

The  Hon'ble  W.  S.  Seton-Karr.  Judge, 

Sessions  record — Principal  documents. 

Queen  versus  Sheikh  Bheekun. 

■ 

Committed  by  the  Magistrate^  and  tried  by 
the  Sessions  Judge  of  Bhaugulpore^  on  a 
charge  of  fraudulently  using  as  genuine 
a  forged  document. 

The  principal  documents  in  a  Sessions  case  should  be 
put  in  a  prominent  place  on  the  record,  and  not  buried 
in  a  mass  of  papers. 

I  HAVE  to  complain,  as  I  have  complained 
in  other  cases  from  other  districts,  that  the 
two  principal  documents  on  which  the  whole 
case  turns  have  not  been  put  in  a  prominent 
place  on  the  record,  but  have  been  buried  in 
a  mass  of  papers. 

Papers  said  to  be  forged  or  tampered  with 
should  be  put  with  the  evidence,  taken  at 
the  Sessions^  in  so  conspicuous  a  place  as  to 
be  available  at  once. 

I  do  not  understand  on  what  grounds  the 
Assessors  would  acquit  the  prisoner. 

The  evidence  of  Wahed  Ali  and  Sukhawut 
Hossein  and  others  is  precise  and  quite 
unrebutted,  and  the  prisoner  obviously  used 
the  documents,  shewn  to  be  forgeries,  for 
his  own  benefit  and  with  a  corrupt  intention. 

The  conviction  under  Section  471  seems 
correct  and  proper,  and  the  punishment  is 
appropriate. 

The  appeal  is  rejected. 


The  29th  June  1867. 

Present  : 

The  Hon'ble  C.  P.  Hobhouse,  Jndge, 

Mischief  by  Fire — Chargfe. 

Queen  versus  Durbarro  Polic. 

Committed  by  the  Magistrate^  and  tried  \j 
the  Sessions  Judge  of  Dinagepore^  on  « 
charge  of  committing  mischief  by  ^re. 

In  a  case  of  mischief  by  fire  with  intent  to  cause  tbc 
destruction  of  a  dwelling-house,  the  charge  should  kj 
the  intent  as  an  intent  to  cause  the  dcstroctioa,  not 
of  a  house  simply,  but  of  a  house  used  as  a  hvnaa 

dwelling. 

• 

Thk  prisoner  is  clearly  proved  guilty  of 
the  offence  of  committing  mischief  by  fire, 
intending  to  cause  the  destruction  of  cofm- 
plainant's  dwelling-house,  and  has  been 
appropriately  punished. 

The  appeal  is,  therefore,  dismissed. 

I  observe  that  the  charge  lays  the  intent 
as  an  intent  to  cause  the  destruction  of  & 
"  house  "  simply. 

I  would  point  out  that  this  is  not  a  suffi- 
cient chaige,  for  the  destruction  must  be  a 
destruction,  not  of  a  '*  house  "  simply,  but,  as 
in  this  case,  of  a  house  "  used  as  a  human 
dwelling." 


The  ist  July  1867. 

Present : 

The  Hon'ble  L.  S.  Jackson  and 
C.  P.  Hobhouse,  Judges, 

Jurisdiction—False  ETidence. 

Reference  by  Mr,  A,  J,  Elliot,  Sessions 
Judge  of  Tirhoot,  to  the  Appellate  High 
Court,  dated  the  i^th  June  i86j. 

Queen  versus  Heeramun  Singh. 

The  offence  of  giving  false  evidence  in  a  sta^  ^  * 
judicial  proceeding  is  not  cognizable  by  an  Assistint 
Magistrate. 

A  Sessions  Judge  in  appeal  can  quash  an  illq^coo* 
viction  by  so  Assistant  Msgistrsto  |p  such  a  csie. 
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Case, — Ok  looking  at  the  judgment  of  the 
Assistant  Magistrate,  it  is  clear  that  the 
prisoner  should,  if  found  guilty  of  any 
offence,  have  been  sentenced  under  Section 

The  offence  he  has  been  convicted  of  is 
the  intentionally  giving  false  evidence  in  a 
stage  of  a  judicial  proceeding — an  offence 
not  cognizable  by  the  Assistant  Magistrate. 
That  the  appellant  did  intentionally  give 
false  evidence  in  a  stage  of  a  judicial  pro- 
ceeding, is  primd  facie  established. 

This  is  not  a  case  falling  under  Section 
427,  Act  XXV.  of  1 86 1,  as  the  charge  as  laid 
and  pleaded  to,  and  the  order  of  the  Magis- 
trate as  issued,  are  under  Section  181,  Act 
XLV.  of  1860, 

Under  the  above'  circumstances,  I  recom- 
mend that  the  sentence  of  the  Assistant 
Magistrate  be  quashed  as  illegal. 

The  Assistant  Magistrate  has  been  direct- 
ed to  release  the  prisoner,  appellant,  on  bail, 
pending  orders  of  the  High  Court. 

In  the  absence  of  the  Assistant  Magis- 
trate on  leave,  the  papers  of  the  case  were  sent 
to  his  successor,  who  has  submitted  no  ex- 
planation on  the  subject. 

yacksoKy  J — The  conviction  in  this  case 
is  erroneous.  The  case  ought  to  have 
been  dealt  with  as  an  offence  under 
Section  193  of  the  Indian  Penal  Code. 
The  proceedings  of  the  Magistrate  are  set 
aside,  and  he  is  directed  to  proceed  accord- 
ing to  law. 

We  are  of  opinion  that  this  order  might 
have  been  passed  by  the  Judge  himself,  the 
case  being  before  him  on  appeal,  and  all 
questions  of  law  and  fact  arising  out  of  the 
case  being  cognizable  by  him. 


The  1st  July  1867. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and 
C.  P.  Hobhouse,  Judges. 

Separate  convictions  and  sentences— Mischief 
and  Theft— Housebreakins:  and  Theft. 

Reference  from  Lieuienani- Colonel  J.  7. 
Davis,  Judicial  Commissioner  of  Chota 
Nagpore,  to  the  High  Court,  dated  the  rjth 
June  i86'j.  ^ 

VoL  VIII. 


Queen  versus  Sahrae  and  oj^ers. 

Separate  convictions  and  sentences  under  Sections  429 
and  379,  and  under  Sections  457  and  380  of  the  Penal 
Code,  were  set  aside ;  and  the  convictions  under  Section 
429  in  the  former  case,  and  under  Section  457  in  the 
latter,  allowed  to  stand. 

Case. — In  the  first  case  the  prisoners  Khoo- 
doon  and  Boodeea  have  been  convicted  by 
Lieutenant  E,  G.  Lillingston,  Assistant 
Commissioner,  Lohardugga  Division,  with 
ihe  powers  of  a  Magistrate,  of  mischief  in 
killing  a  buffaloe,  and  theft  in  afterwards 
stealing  the  carcase  of  the  said  buffaloe,  and 
have  been  sentenced  separately  under  Sections 
429  and  379,  Indian  Penal  Code,  to  rigorous 
imprisonment  for  one  year  under  each  Sec- 
tion ;  but  it  appears  to  me  ^that  the  mischief 
and  theft, are  parts  of  one  and  the  same 
offence,  and,  therefore,  that  the  conviction 
^nd  sentence  under  one  head  should  be 
quashed  as  illegal. 

In  the  other  two  cases  the  Moonsiff  of 
Lohardugga,  with  the  powers  of  a  Subor- 
dinate Magistrate,  ist  Class,  has  convicted 
the  prisoners  of  house-breaking  by  night  in 
order  to  commit  theft,  also  of  theft  in  a 
building,  and  has  sentenced  them*  each  to 
rigorous  imprisonment  for  six  months  under 
Section  457,  and  similar  imprisonment  for 
three  months  under  Section  380,  Indian 
Penal  Code];  as  the  conviction  under  Section 
380,  Indian  Penal  Code,  in  both  cases  is  illegal, 
it  should  be  set  aside. 

Jackson,  J. — The  separate  convictions  and 
sentences  uhder  Section  379  in  the  first 
case,  and  Section  380  in^the  second,  ^e  to 
be  set  aside  as  proposed.  The  convictions 
under  Section  429  in  the  first  instance,  and 
under  Section  457  in  the  second  instance, 
are  to  stand. 
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The  2nd  July  1867. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Theft  (by  hired  boatmaQ). 

Queen  versus  Bawool  Manjee. 

Committed  hy  the  Magistrate^  and  tried  by 
the  Sessions  Judge  of  Rajshahye,  on  a 
charge  0/  causing  disappearance  of  evi- 
dence,  &c, 

A  hired  boiitman  does  not  come  within  the  detinition 
o{  a  clerk  or  servant  under  Section  38 1  of  the  Penal 
Code.  Theft  by  such  a  person  on  board  a  boat  comes 
utider  Section  3bo. 

Kemp,  J, — This  prisoner  has  been  con- 
victed, under  Sections  201  and  381  of  the 
Indian  Penal  Code,  and  sentenced  to  seven 
•years'  transportation  for  each  oflFence.  The 
conviction  under  ^  the  first  charge  is  good, 
and  may  stand ;  but  the  conviction  undcy 
Section  381  is  illegal. 

The  prisoner  was  a  hired  boatman,  and 
does  not  come  within  the  definition  of  a 
clerk  or  servant.  Section  381  is  therefore 
wholly  inapplicable.  The  theft  was  com- 
mitted on  board  a  boat,  and  comes  under 
Section  380  of  the  Code.  As  the  case  is  a 
very  bad  one,  the  prisoner  only  escaping  the 
graver  charge  of  murder,  from  the  fact 
that  the  evidence  of  the  approver-witness 
does  not  implicate  him,  though  we  have  no 
doubt  thai  he  took  a  part  more  or  less 
active  in  the  crime,  the  sentence  under 
Section  380  will  therefore  be  the  maximum 
sentence  which  the  law  allows,  viz,,  seven 
years'  rigorous  imprisonment  in  transport- 
ation under  Section  59. 


The  6th  July  1867. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  C.  P.  Hobhouse, 
Jvdge, 

Jurisdiction— High  Court  (as  a  Court  of  Re- 
cord)'-Contempt  of  Court— Presents  to  offi- 
cers of  Court  by  successful  suitors. 

In  re  Abdool  and  Mahtab,  Chupprasees  of 
the  High  Court. 

The  High  Court,  as  a  Court  of  Record,   has   the 
power  of  -summarily  punishing"  for  contempt. 


Any  officer  of  the  Hiffh  Court,  who  asks  for  oracccfb 
a  present  from  any  person  in  whose  faVor  jud^mcst  k 
pronounced  by  the  Court,  is  guilty  of  a  gross  breach 
of  duty  and  a  contempt  of  Court. 

So  also  any  person  who  offers  or  gives  such  present 
is  guilty  of  a  contempt  of  Court. 

The  Chief  Justice,  in  addressing  the  pri- 
soners, said  : — 

It  has  been  brought  to  my  notice  thai 
you  Abdool  and  Mahtab,  being  officers  of 
this  Court  and  chupprasees  assigned  to 
attend  upon  Mr.  Justice  Hobhouse.  have 
applied  for  and  received  presents  from  suit- 
ors or  mooktears  of  suitors  in  consequence 
of  judgments  having  been  given  in  their 
favor  by  the  Court  in  which  Mr.  Justice 
Hobhouse  was  one  of  the  Judges. 

The  Chief  Justice  then  asked  the  pri- 
soners separately  whether  they  had  any- 
thing to  say  why  they  should  not  be  pun- 
ished for  so  doing. 

The  prisoners  separately  answered  in 
the  negative,  and  left  the  case  in  the  hands 
of  the  Court. 

The  Chief  Justice,  addressing  the  pri- 
soners, said :  Your  conduct  in  this  case 
having  been  brought  to  my  notice  by  Mr, 
Justice  Hobhouse,  I  requested  Mr.  Field, 
the  Officiating  Registrar  of  the  High  Court, 
to  make  an  affidavit  of  what  took  place 
before  him.  He  says  that,  on  the  2nd  day 
of  July  1867,  he  was  directed  by  the  Hon'ble 
Mr.  Hobhouse  to  take  down  the  statement> 
of  you,  Abdool  and  Mahtab  ;  that  he  did 
accordingly  take  down  your  statements ; 
and  that  the  written  statements  annexed  to 
his  affidavit  contained  a  true  account  of  the 
statements  which  you  made. 

You,  Abdool,  stated  that  you  and  Mahtab 
were  disputing ;  that  you  were  in  the  habit 
of  asking  money  from  suitors  who  win 
their  cases ;  that  they  (the  suitors)  do  not 
give  you  anything  unless  you  ask ;  that 
you  got  in  all  8  annas  or  a  rupee ;  that  in 
some  months  you  got  nothing ;  that  )*ou 
got  a  couple  of  annas  from  ;;ach  person ; 
that  the  chupprasees  all  did  the  same ;  thai 
the  jemadar  sometimes  gets  bukshish  as 
well  as  others  ;  that  Mahtab  got  his  fair  share ; 
that  they  (meaning  the  suitors)  never  gave 
you  anything  until  they  were  happy  at 
having  won  their  cases :  and  that  you  did 
not  ask  beforehand,  for  you  knew  you 
would  not  get  it. 

You,  Mahtab,  stated  that  you  were  fight- 
ing with  Abdool ;  that  you  had  been  ai 
feud  with  him  for  a  long  time  ;  that  you  told 
the  Hon'ble  Mr.  Hobhouse  that  Abdool  took 
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all  the  bukshish,  and  would  not  give  you 
your  share ;  that  you  got  two  or  four  pice 
from  the  mooktears  of  the  suitors  who  win 
their  cases  to  buy  sweetmeats ;  that  you 
got  this  douceur  after  the  cases  are  disposed 
of ;  that  you  change  week  about,  two  men 
staying  in  the  house,  and  two  men  remain- 
ing in  Court ;  that  Abdool  gets  nothing 
at  the  house  ;  that  it  is  at  the  Court  only 
that  you  get  it ;  that  you  do  ask  for  it ; 
that  they  (the  suitors)  would  never  think 
of  giving  anything  unless  you  asked  for  it; 
that  there  was  a  dispute  about  eight  or 
ten  days  ago  at  the  lodging :  that  you 
are  now  at  Court,  and  Abdool  at  the  house  ; 
that  he  and  you  are  occasionally  both  on 
duty  at  cutcherry  (that  is,  at  this  Court) ; 
that  you  are  newly  appointed,  and  he  an  old 
hand  ;  that  you  have  been  eight  months  em- 
ployed ;  that  you  never  took  anything 
yourself,  but  that  the  jemadar  and  Abdool 
have  occasionally  given  you  a  few  pice  as 
your  share  ;  and  that  only  eight  or  ten  annas 
altogether  are  made  during  the  month. 

There  can  be  no  doubt  from  these  state- 
ments that  both  of  you  have  applied  to 
suitors  of  this  Court,  who  have  been  success- 
ful in  the  cases  which  have  been  decided 
by  a  Court  of  which  Mr.  Justice  Hobhouse 
is  one  of  the  Judges,  for  bukshish  or  presents 
in  consequence  of  those  decisions.  You  are 
both  officers  in  the  pay  of  Government,  and 
both  public  officers  on  the  establishment  of 
this  Court ;  and  although,  according  to  the 
duty  which  has  been  assigned  to  you,  you 
are  to  attend  on  Mr.  Justice  Hobhouse, 
you  are  not  the  less  public  officers  of  this 
Court  and  public  servants  within  the  mean- 
ing of  the  Penal  Code.  Although,  there- 
fore, you  were  the  officers  attending  upon 
Mr.  Justice  Hobhouse,  and  the  presents 
which  you  received  had  relation  to  judgments 
passed  by  a  Court  in  which  he  was  one  of 
the  Judges,  your  offence  is  not  an  offence 
against  thaU  Judge  individually,  but  an 
offence  against  the  High  Court. 

If  1  thought  it  necessary,  I  should  commit 
you  for  trial  for  an  offence  punishable  under 
Section  165  of  the  Penal  Code;  and,  if 
you  should  be  convicted  of  an  offence 
under  that  Section,  vou  would  be  liable  to 
imprisonment  for  a  term  which  might  ex- 
tend to  two  years  with  or  without  fine.  But, 
as  this  is  the  first  time  since  the  High  Court 
was  established  that  an  offence  of  this 
nature  has  been  brought  home  to  an  officer 
of  this  Court,  I  shall  not  resort  to  such  an 
extreme  prooeeding. 


The  offence  of  which  you  have  4}een  guilty 
is,  beyond  all  doubt,  a  contempt  of  the  High 
Court,  for  which  the  Court  has  power  to 
punish  you  without  sending  you  for  trial 
to  the  ordinary  Courts  of  Criminal  Judica- 
ture. This  Court,  by  the  express  terms  of 
the  Letters  Patent,  is  a  Court  of  Record ; 
and  there  can  be  ho  doubt  that  every  Court 
of  Record  has  the  power  of  summarily  purt- 
ishing  for  contempt. 

Among  the  instances  given  by  Blackstone 
in  the  4th  Vol.  of  his  Commentaries,  page 
284,  are  those  committed  by  the  officers  of 
the  Court  for  abusing  the  process  of  law, 
or  deceiving  the  parties  by  any  acts  of  op- 
pression, extortion,  collusive  behaviour,  or 
culpable  neglect  of  duty ;  "  for,"  he  adds : 
**  The  mal-practice  of  the  officers  reflects 
"  dishonor  on  their  employers,  and,  if  fre- 
'*  quent  or  unpunished,  creates  among  the 
"  people  a  disgust  against  the  Courts  them- 
*'  selves.''* 

I  wish  to  state  publicly,  and  to  have  it 
distinctly  understood,  that  any  officer  of  this 
Court,  who  asks  for  or  accepts  a  present  from 
any  person  in  whose  favor  a  judgment  is 
pronounced  by  this  Court,  is  guilty  of  a  gross 
breach  of  duty,  and  a  contempt  of  this 
Court.  It  matters  not  whether  the  sum 
received  is  large  or  small;  whether  it  is 
for  services  performed  or  to  be  performed, 
or  wholly  irrespective  of  any  services  ren- 
dered by  the  officer.  It  tnatters  not  whe- 
ther the  present  is  given  in  consequence  of 
a  judgment  pronounced  by  the  Judge  tipon 
whom  it  is  the  peculiar  duty  of  the  officer 
to  attend,  or  to  which  such  Judge  was  a 
party,  or  in  consequence  of  a  judgment  pro- 
nounced by  any  other  of  the  Judges  of  the 
Court.  It  matters  not  whether  it  is  before 
judgment  or  after  judgment.  The  mere  fact 
of  asking  for,  or  receiving,  under  any  circum- 
stances whatever,  any  present,  reward,  or 
gratuity,  in  consequence  of  any  judgffient  or 
proceeding  of  any  kind  in  this  Court  or  in 
any  way  connected  therewith,  is  punishable 
as  a  contempt  of  this  Court. 

The  offence  is  not  confined  to  those  Who 
ask  or  receive,  but  it  extends  equally  to 
those  who  offer  or  give.  A  fruitless  request 
is  as  great  an  offence  as  an  actual  accept- 
ance, and  an  offer  which  is  refused  is  punish- 
able in  the  same  manner  as  if  the  present  or 
reward  were  accepted. 

•  In  Martin's  case,  in  which  a  person  wrote 
a  letter  to  the  Ix>rd  Chancellor,  stating  that 
he. had  been  threatened  with  a  bill  in  Chan- 
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eery,  and  enclosing  a  Note  for  ;^2q,  of  which 
he  begged  the  Chancellor's  acceptance,  the 
offender  was  punished  for  a  contempt  of 
Court.   • 

To  offer  money  to  an  officer  of  the  Court, 
though,  perhaps,  not  so  grave  an  offence  as 
that  of  offering  it  to  a  Judge,  is  beyond  all 
doubt  a  serious  contempt  of  the  Court  to 
which  that  officer  is  attached. 

A  suitor  who  seeks  for  justice  is  not,  as 
soon  as  he  succeeds,  to  be  harassed  and 
annoyed  by  these  requests  for  presents  on  the 
part  of  the  officers  of  the  Court.  I  am 
determined,  as  far  as  lies  in  my  power,  to 
put  an  end  to  all  practices  of  this  kind  in 
this  Court,  either  on  the  part  of  the  officers, 
or  of  the  parties  or  their  mooktears.  Every 
suitor,  therefore,  may  be  certain  that  any 
charge  made  upon  him  for  presents  to  any 
officer  of  this  Court  is  wholly  unwarranted, 
and  that  the  party  making  the  charge  is 
liable  to  severe  punishment  at  the  hands  of 
the  Court. 

As  this  is  the  first  case  in  which  any  offi- 
cer has  been  brought  before  the  Court  for 
punishment,  I  think  a  very  lenient  sentence 
will  suffice.  I  by  no  means  wish  it  to  be 
understood  that  the  Court  will  consider  such 
a  punishment  adequate  if,  on  any  future  oc- 
casion, an  officer  or  other  person  be  brought 
before  the  Court  for  an  offence  of  a  similar 
nature. 

You  are  liable  to  fine  or  imprisonment  or 
to  both.  We  have  considered  anxiouslv 
what  punishment  should  be  awarded.  You 
are  poor  men,  and  I  do  not  wish  to  deprive 
you  or  your  families  of  any  part  of  your 
wages,  and  therefore  I  shall  not  punish  you 
by  fine  or  add  fine  to  imprisonment. 

You,  Abdool,  have  been  employed  as  a 
public  officer  for  a  much  longer  time  thrfn 
Mahtab.    I    therefore    order    that    you    be 


imprisoned  in  simple  imprisonment*  in  tkte 
Presidency  Jail  of  Calcutta  for  the  term  ol 
14  days,  inclusive  of  this  day. 

You,  Mahtab,  having,  as  I  understand, 
been  employed  as  an  officer  of  this  Court  for 
a  period  of  8  months  only,  I  order  that  yon 
be  imprisoned  in  simple  imprisonment*  in  the 
same  Jail  for  a  period  of  10  days,  inclasive 
of  this  day. 

You  are  both  dismissed,  and  vour  names 
will  be  registered  in  order  that  you  may 
never  be  again  employed  as  officers  of  this 
Court.  I  trust  that  this  sentence  will  operate 
as  a  warning  to  others. 


*  A  copy  of  the  warrant  which  was  issued  by  theCcrart 
is  subjoined  for  future  reference  and  {guidance. 

To  Thomas  Willis  (Bailiff  of  the  High  Court) 

and 

To  the  Superintendent  of  the  Presidency  fail  ia 
Calcutta  and  to  all  Police  and  other  Peace  Ofiicers 
whom  it  may  concern. 

Whereas  in  a  Division  Court  of  the  High  Court  of 
Judicature  at  Fort  William  in  Bengal,  holden  on  the 
6th  day  of  July  1867,  before  the  Hon'ble  Sir  Barses 
Peacock,  A7.,  Chief  |ustice,  and  the  Hon'ble  C.  P.  Hob- 
house,  one  of  the  Jud^res  of  the  said  Court,  it  was 
considered  by  the  said  Division  Court  that  Abdool  and 
Mahtab,  chupprasees  of  this  Court,  in  attendance  opoa 
the  Hon'ble  C.  P.  Hobhouse,  one  of  the.  Justices  of  thw 
Court,  were  severally  guilty  of  a  contempt  of  the  High 
Court,  and  it  was  ordered  and  adjudged  by  the  said 
Division  Court  that  the  said  Abdool  and  Mahtab,  fiM- 
their  said  contempts  of  Court,  be  imprisoned  in  the 
Presidency  Jail  of  Calcutta  in  simple  imprisonment  for 
the  periods  following,  that  is  to  say,  the  said  Abdool 
for  a  period  of  fourteen  days  from  the  6th  day  of  July 
1S67  inclusive  of  that  day,  and  the  said  Mahtab  for  the 
period  of  ten  days  from  the  said  6th  day  of  July  I'mfrj 
inclusive,  the  said  Division  Court  having  lawful  power 
and  authority  in  that  behalf.' 

This  is,  therefore,  to  authorize  you,  the  said  Thomas 
Willis,  forthwith  to  take  and  convey  the  said  Abdool 
and  Mahtab  to  the  Presidency  Jail  of  Calcutta,  and  to 
deliver  them,  together  with  this  warrant,  into  the  cus- 
tody of  the  Superintendent  of  the  Presidency  Jail ;  and 
you,  the  said  Superintendent  of  the  said  Presidency 
Jail,  are  hereby  authorized  and  required  to  receive  tbe 
said  Abdool  and  Mahtab  into  your  custody,  and  to  keep 
them  safely  in  the  said  Jail  in  simple  imprisonment  for 
tlie  said  periods  of  14  days  and  10  days  respectively, 
and  after  the  discharge  of  the  said  Abdool  and  Mahtab 
forthwith  to  return  this  warrant  to  the  High  Court,  toge- 
ther with  a  certificate  endorsed  thereon  and  signed  dt 
you,  the  said  Superintendent,  showing  how  the  same 
has  been  executed  ;  and  all  officers  of  police  and  other 
peace  officers  are  hereby  required  to  aid  and  assist  iht 
said  Thomas  Willis  in  the  execution  of  this  warrant,  if 
required  by  him  so  to  do. 

Given  under  our  hands  and  the  seal  of  the  said  Hi^b 
Court  this  6th  day  of  July  1S67. 
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The  8th  July  1867.! 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Section  d2,  Penal  Code—Forfeitures. 

Queen  versus  Kripamoyee  Chassanee  and 

another. 

Committed  by  the  Magistrate,  and  tried  by 
the  Sessions  Judge  of  Beerbhoom,  on  a 
charge  of  causing  miscarriage. 

Section  62  of  the  Penal  Code^  which  provides  for  for- 
feitures, limits  them  to  cases  when  the  parties  shall 
hive  been  transported  or  sentenced  to  imprisonment  for 
at  least  seven  years. 

Glover y  J^.— Both  appellants  in  this  case 
pleaded  not  guilt}'  at  the  Sessions.  There 
is  no  question  that  their  confessions  were 
voluntary,  and  there  is  consequently  no 
ground  for  this  appeal. 

« 
But  it  appears  to  me  that  the   Sessions 

Judge  has  acted  ultrd  vires  in  directing  cer- 
tain property,  given  by  one  prisoner  to  the 
other  as  payment  for  procuring  the  medi- 
.cines  necessary  to  procure  abortion,  to  be 
escheated  to  the  State. 

Section  62  of  the  Penal  Code,  which  pro- 
vides for  forfeitures,  limits  them  to  cases 
where  the  parties  shall  have  been  transported 
or  sentenced  to  imprisonment  for  seven  years 
at  least;  so  that,  as  these  prisoners  have 
been  sentenced  to  three  years'  rigorous  im- 
prisonment only,  the  sentence  would  not 
apply. 

It  does  not'  appear,  moreover,  how  the 
Sessions  Judge  has  found  that  Kripamoyee 
did  make  the  present  in  question  to  Modoo 
Harin,  for  he  recorded  no  evidence,  finding 
^e  prisoners  guilty  on  their  own  pleas. 

I  would  reverse  this  portion  of  the 
Sessions  Judge's  order. 

Kemp,  y. — I  concur. 


The  8th  July  1867.     • 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A  Glover, 

fudges. 

Kidnapping:— Dishonestly  taking  property  from 
person  of  kidnapped  child. 

Queen  versus  Shama  Sheikh. 

Committed  by  the  Magistrate,  and  tried  by 
the  Sessions  fudge  of  Moorshedabad,  on 
a  charge  of  kidnapping,  ^c. 

The  offence  described  in  Section  363  of  the  Penal  Code 
IS  included  in  that  described  in  Section  369,  the  kid- 
napping: and  the  intention  of  dishonestly  taking  pro- 
perty from  the  kidnapped  child  being  included  in  the 
latter  Section. 

Kemp,  J. — The  prisoner  has  been  con- 
victed of  Ijidnapping  under  Section  363, 
and  of  kidnapping  with  the  intention  of 
taking  dishonestly  moveable  property  from 
thfe  person  of  the  kidnapped  child,  under 
Section  369.  Separate  sentences  have  been 
.passed  under  each  Section. 

The  trial  was  with  a  Jury.  The  charge 
to  the  Jury  ?seems  to  be  a  ver>'  proper  one; 
but  we  think  that  the  offence  described  in 
Section  363  is  included  in  that  described  in 
Section  369,  the  kidnapping  and  the  in- 
tention of  dishonestly  taking  property  from 
the  person  of  the  child  being  included  in  the 
latter  Section. 

The  conviction  and  sentence  under  Sec- 
tion 363  is  quashed. 


The  8th  July  1867. 

Present :  m 

The  Hon'ble  C.  P.  Hobhouse,  fudge. 

Evidence— Admission  of  accused — Police 

papers. 

(^ueen  versus  Bussiruddi  and  others. 

Committed  by  the  Magistrate,  and  tried  by 
the  Sessions  fudge  of  fessore,  on  a 
charge  of  dacoity,  &'c. 

The  admission  of  an  accused  cannot  be  taken  to  be 
corroborative  evidence,  or  any  evidence  at  all,  against 
any  body  other  than  himself. 
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Police  papers  ou^ht  not  to  be  taken  judicial  notice 
of  either  as  evidence,  or  consulted  in  order  to  te«it 
evidence. 

There  is  no  ground  shewn  to  me  for  in- 
terfering with  the  judgment  and  the  sen- 
tences on  the  prisoners,  appellants ;  and  the 
evidence  on  record  clearly  establishes  their 
guilt. 

I,  therefore,  dismiss  the  appeal ;  but  I  would 
call  the  Judge's  attention  to  certain  errors  in 
law,  which,  if  not  noticed,  may  be  committed 
by  him  again  in  prejudice,  either  of  accused 
persons,  or  of  justice  generally. 

In  one  part  of  his  judgment  he  remarks 
as  follows : — 

"The  Assessors  would  acquit  Yassin  on 
the  ground  of  his  having  been  recognized 
by  only  one  witness ;  and,  were  the  evidence 
of  that  ohe  witness  uncorroborated,  I 
should  hesitate  to  accept  it  as  Sufficient  for 
his  conviction ;'  but,  when  it  is  so  strongly 
corroborated  by  the  confession  of  Shuml^oo 
Malo  »  '*  *  *  *  and 
the  evidence  regarding  recognition  being 
corroborated    by    Shumboo's    confession" 


« 
(t 
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On  this  I  have  to  note  that  the  Judge  has 
erred  in  considering  that  the  admission  of  an 
accused  can  be  taken  to  be  corroborative 
evidence,  or  indeed  any  evidence  at  all  against 
any  body  other  than  himself ;  and,  this  being 
so,  had  I  beeri  disposed  to  doubt,  as  I  do  not 
doubt,  the  testimony  of  the  man  Nitai 
Ghose,  I  should  have  been  compelled  to 
acquit  the  prisoner  Yassin. 

Again,  the  Judge  was  in  error  in  taking 
any  judicial  notice  of  the  police  papers. 

He  says  :  **  In  order  to  test  their  evi- 
"  dence,  I  have  inspected  the  police  papers, 
**  afrd  I  find  that  they  all  mentioned  the 
"  names  of  these  individuals  when  examined 
"  by  the  police,  though  Olakmonee,  instead  of 
"  calling  Toriboollah  and  Tunnoo  by  their 
"  names,  spoke  of  them  a^  the  sons  of 
"  Sonaoolla.  ' 

Section  154,  Criminal  Code  Procedure,  dis- 
tinctly declares  that  police  papers  are  not 
to  be  treated  as  evidence ;  but,  when  the 
Judge,  "in  order  to  test  evidence,"  consults 
such  papers,  it  is  clear  that  he  does  in  a 
manner  treat  them  as  evidence,  and  in  •'this 
case  they  were  apparently  so  treated  to  the 
prisoner*s  prejudice. 


The  8th  July  1867, 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glo\tr, 

Judges. 

Riot— Duty  of  Police. 

Criminal  Revisional  Jurisdiction. 

Reinsion  under  Section  404^  Code  of 
Criminal  Procedure, 

Queen  %'ersus  Damoo  Singh. 

Where  a  man  is  grrievously  wounded  in  a  riot,  the 
police  are  bound  to  act  without  takinjsf  into  considera- 
tion who  was  the  ag^g-ressinp  party.  In  the  discharer 
of  their  duties,  and  in  the  absence  of  any  proof  that 
they  exceeded  their  duty,  the  police  were  held  entitled 
to  the  protection  of  the  Court. 

Kemp,  J, — This  case  comes  up  confined 
to  points  of  law. 

Mr.  Allan  for  the  petitioner  urges  that  the 
police  were  acting  in  concert  with  the 
auction-purchaser,  who  was  attempting  to 
take  khas  possession  of  the  village  of  Jowee. 
contrary  to  the  terms  of  the  perwannah  of 
the  Civil  Court,  which  awarded  possession 
only  to  the  extent  of  receiving  the  rent 
from  the  mokurureedar. 

The  perwannah  was  confined  to  giving 
possession  of  the  village  by  affixing  an 
ishtehar,  and  by  beat  of  drum.  The  peon 
accompanied  by  a  gomastah  on  the  part  of 
the  decreedar  went  to  the  spot,  and  found 
some  30  men  collected  in  the  aforesaid 
village  apparently  in  the  cutcherr>*.  The 
gomastah  was  very  seriously  wounded,  anJ 
reinforcements  were  sent  for,  and  obtained 
by  the  mokurureedar. 

On  a  charge  being  made  before  the  head 
constable,  he,  acting  within  the  scope  of  his 
authority,  the  offence  being  one  in  which  be 
could  arrest  without  warrant,  proceeded  to 
the  spot  to  rescue  the  wounded  man,  and  to 
enquire  into  the  cause  of  the  riot.  He  was 
pulled  off  his  horse  and  beaten,  subsequent^ 
a  further  body  of  police  were  resisted  and 
insuhed,  and  it  was  only  after  blank  cartridge 

I  had     been     discharged     that     the    rioter? 

\  dispersed. 

The  petitioner,  who  took  a  prominent 
part  in  the  riot,  has  been  committed  under 
Section    152,  -and   sentenced  to  two  years 

I  imprisonment. 

I      Whether  the  auction -purchaser  went  ^ 

I  yond  his  right  under  the  decrees  is  not  the 
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question  before  us.  A  man  was  grievously 
wounded,  and  the  police  were  bound  to  act 
without  taking  into  consideration  who  was 
the  aggressing  party.  In  the  discharge  of 
their  duties,  and  in  the  absence  of  any  proof 
that  they  exceeded  their  duty,  the  pohce 
are  entitled  to  the  protection  of  this  Court, 
and  we  think  that,  taking-  into  consideration 
the  violent  conduct  of  the  petitioner  and  his 
party,  which,  but  for  the  forbearance  of  the 
police,  when  they  were  represented  by 
Dumbers  bringing  them  on  something  like 
equal  terms,  alone  prevented  a  very  serious 
riot  attended  with  loss  of  life  taking  place, 
wc  shall  not  interfere  with  the  sentence. 

Appeal  rejected. 


The  8th  July  1867. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and 
C.  P.  Hobhouse,  Judges. 

Nuisance. 

Criminal  Revisional  Jurisdiction. 

Reference  under  Section  ^34^  Code  of  Cri- 
minal Procedure. 

Queen  versus  Pitti  Singh. 

Where  a  Afagistrate  has  commenced  proceedings 
under  Section  308  of  the  Code  of*  Criminal  Procedure, 
he  is  not  at  h'berty  to  proceed  otherwise  than  in  con- 
formity with  the  rules  laid  down  in  Chapter  XX.  of  the 
Code. 

Jackson,  J. — We  are  of  opinion  that  the 
Jo'mt  Magistrate's  order  was  unwarranted, 
and  must  be  set  aside. 

He  contends  that  it  was  authorized 
by  Section  62,  Code  of  Criminal  Proce- 
dure, and  alleges  that  it  was  made  under 
that  Section.  Upon  this  point,  as  far  as 
we  can  judge,  the  Joint  Magistrate  has 
deceived  himself ;  for,  while  his  very  concise 
proceedings  in  no  way  point  to  an  emer- 
gency of  the  kind  contemplated  in  Section 
62,  nor  take  the  form  of  proceedings  under 
that  Section,  they  on  the  other  hand 
clearly  indicate  a  case  of  unlawful  obstruc- 
tion in  a  thoroughfare,  although  that  precise 
expression  is  not  used,  and  the  order  made 
is  precisely  that  required  by  Section  308. 
We  can  therefore  have  no  doubt  that  the 
Magistrate  at  the  time  supposed  himself  to 
be  acting  under  this  last-named  Section, 
which,  if  he  be  the  Magistrate  of  a  division 


of  a  district,  he  is  competent  to  do.  The 
person  complained  of  appeared  artd  applied 
for  a  Jur)%  and  it  was  the  Magistrate's  duty 
to  proceed  as  directed  in  Section  310;  but, 
instead  of  doing  this,  he  at  once  made  his 
order  absolute,  and  directed  the  police  to 
report  whether  the  order  had  been  carried 
out  within  a  week.  W^e  do  not  concur  with 
the  Sessions  Judge  in  thinking  that  an 
order  might  not  be  made  in  such  a  case  un- 
der Section  62,  for  undoubtedly  the  Magis- 
trate, if  he  thought  such  a  direction  tended 
to  prevent  obstruction  to  persons  lawfully 
employed,  might  order  any  person  to  take 
action  with  the  wall  in  his  possession  in  the 
sense  of  removing  it ;  and,  if  the  order  were 
disobeyed,  and  the  obstruction  anticipated 
were  to  arise,  the  person  disobeying  might 
be  proceeded  against  under  Section  188, 
Indian  Penal  Code.  If  convicted,  he  might 
appeal,  or  might  bring  his  case  before  this 
Court  by  motion,  and  the  validity  of  the 
proceedings  would  then  be  enquired  iato. 
But  we  think  that  the  Joint  Magialrate, 
having  commenced  his  proceedings  under 
Section  308,  was  not  at  liberty  to  proceed 
otherwise  than  in  conformity  with  the  rules 
laid  down  in  Chapter  XX.  of  the  Code. 


The  8th  July  1867. 
Present : 

The  Hon'ble  L.  S.  Jackson  and 
C.  P.  Hobhouse,  Judges, 

Charge— Duty  to  give  inforinatioii. 

Reference  under  Section  434,  Code  of  Crimi- 
nal Procedure^  and  Circular  Order  No, 
7,  dated  2nd  June  1864. 

Queen  versus  Moosubroo  and  another. 

A  charg-e  should  distinctly  set  forth  the  parflfcular 
offence  in  respect  of  which  the  accused  either  omitted 
to  g^ive  information,  or  gave  information  which  he  knew 
to  oe  false ;  and  it  should  appear  precisely  what  his 
duty  was  in  the  matter. 

.  Jackson,  J. — Under  the  circumstances, 
we  think  the  commitment  and  the  proceed- 
ings of  the  Magistrate  of  Monghyr  must  be 
quashed,  and  the  case  must  be  dealt  with 
by  the  Magistrate  within  whose  jurisdiction 
the  offence  charged  appears  to  have  been 
committed. 

But,  if  the  Sessions  Judge,  having  juris- 
diction, had  tried  the  accused,  wc  probably 
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should  not  have  thought  it  necessary  to 
interfere,  as  they  would  not  have  been  pre- 
judiced by  the  irregularity.  We  think  it 
right  to  observe  that  the  Magistrate's  charge 
is  very  loosely  and  insufficiently  drawn,  as 
well  as  ill-expressed. 

The  charge  should  distinctly  set  forth 
the  particular  offence  in  respect  of  which 
the  accused  either  omitted  to  give  inform- 
ation, or  gave  information  which  they  knew 
to  be  false;  and  it  should  appear  precisely 
what  their  dutv  was  in  the  matter. 


The  9th  July  1867. 

Present : 

The  Honble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Confession— Culpable  Homicide  not  amounting^ 
to  murder— Adultery— Killing  of  wife  and  her 
paramour. 

Queen  versus  Sheik  Boodhoo. 

Committed  by  the  Deputy  Commissioner,  and 
tried  by  the  Judicial  Commissioner  of 
Chota  Nagpore,  on  a  charge  of  murder, 

A  prisoner's  confession  must  be  taken  in  its  entirety. 

Where  a  prisoner  confessed  that  he  did  not  suspect 
his  wife's  fidelity ;  that  he  left  home  on  business ;  that 
on  his  return  he  saw  what  convinced  him  of  his  wife's 
infidelity ;  and  that,  maddened  at  the  sight,  he  killed 
both  her  and  her  paramour— Held  that  he  was  guilty 
of  culpable  homiade  not  amountincr  to  murder,  and  that 
the  case  was  one  in  which  he  ought  to  be  treated  with 
lenity. 

Kemp,  J, — This  prisoner  was  charged, 
1st,  with  the  offence  of  murder,  Section  302, 
Indian  Penal  Code ;  2nd,  with  the  offence  of 
culpable  homicide  not  amounting  to  murder, 
Section  304. 

The  prisoner  pleaded  guilty  to  the  second 
charge. 

The  prisoner  made  the  following  state- 
ment before  the  Judicial  Commissioner  of 
Chota  Nagpore :  '*  I  had  been  married  for 
ten  years,  and  was  unsuspicious  of  anything 
wrong  in  her  conduct.  I  left  home  to 
collect  some  money  due  to  me.  After  an 
absence  of  two  days,  I  returned  home,  reach- 
ing  It  about  8  p.m.  I  looked  through  a  small 
hole  m  the  wall  used  for  purposes  of  venti- 
lation, and  saw  my  wife  and  another  man 
engaged  jn  criminal  intercourse  with  each 
other,  a  sight  which  so  maddened  me  tliat 
1  at  once  rushed  inside,  and  despatched  them 


both  with  my  dagger.  I  never  suspected  mr 
wife's  fidelity  in  the  least.  I  alwa}^  carrr 
the  weapon  I  committed  the  murder  wiiJi 
when  travelling.  I  looked  through  the  boie 
in  the  wall  before  entering  my  house,  becaoK 
I  saw  a  light  in  the  house." 

The  Judicial  Commissioner  observes: 
*^  There  is  neither  doubt  nor  question  thai  the 
accused  caught  his  wife  and  Bahadoor  to- 
gether under  circumstances  calculated  to 
establish  clearly  the  terms  of  intimacy  tbej 
were  on  with  each  other,  if  indeed  they  were 
not  actually  engaged  at  the  time  in  adnlteroiB 
intercourse  ;  but  at  the  same  time  I  am  quite 
convinced  that,  when  he  returned  home,  he 
knew,  with  tolerable  certainty,  what  he 
might  expect  to  find  going  on.  I  do  not 
believe  that  he  sought  or  voluntarily  provok- 
ed the  provocation  he  received.  I  think  he 
left  home  on  bond  fide  business  ;  that  having 
reason  to  doubt  the  woman's  fidelitv,  he 
watched  her  closely,  and  discovering  how  sbe 
was  acting,  he  lost  all  power  of  self-control, 
and  committed  the  crime  he  stands  charged 
with.  Considering,  then,  that  the  case  falls 
under  Exception  I.  of  Section  300  of  the 
Penal  Code,  but  that  the  act  by  which  death 
was  caused  was  done  with  the  intention  of 
causing  death  or  of  causing  such  bodily  in- 
jury as  was  likely  to  cause  death,  the  Couit 
finds  that  Sheik  Boodhoo  is  guilty  of  tlie 
offence  of  culpable  homicide  not  amounting 
to  murder,  and  directs  that  he  be  rigoronslf 
imprisoned  for  ten  years." 

The  prisoner  appeals,  urging  that  the 
Judicial  Commissioner  is  wrong  to  assume  a 
state  of  facts  different  from  those  stated  br 
the  appellant,  in  the  absence  of  any  evidence 
in  support  of  the  satne ;  that,  under  the 
peculiar  circumstances  of  the  case,  the  sen- 
tence is  altogether  too  severe. 

No  evidence  was  recorded  by  the  Judicial 
Commissioner,  the  prisoner  being  convicted 
upon  his  own  confession.     In  the  absence  of 
any  evidence,  the  Judicial  Commissioner  vas 
clearly  wrong  in  assuming  that  the  prisoner 
doubted  his  wife*s  fidelity,  that  he  watched 
her,  or  that  he  knew  with  tolerable  certaintj 
what   he    might   expect.     The    convictions 
of     the     Judicial    Commissioner    are    not 
evidence,     and     they     should     not     have 
been     allowed    to    influence    his    opinion. 
The  confession  must  be  taken  in  its  entiretr. 
The   prisoner  tells   us  that  he    had    been 
married  to  his  wife  for  10  years  ;  that  he  had. 
no  reason  to  suspect  her  fidelity :  that  he  left 
his  home  to  collect  money  due  to  him :  that 
on  his  return  he  saw  what  comnnccd  him  that 

h 


t8«f.] 


Criminal 


THE  WEEKLY  REPORTER. 


Rulings. . 


39 


his  wife  was  not  as  he  had  hitherto  believed 
her  to  be ;  and  that,  maddened  at  the  sight, 
he  killed  both  her  and  her  paramour. 

For  a  crime  committed  under  circum- 
stances of  such  sudden  and  grave  provoca- 
tion, the  ^avest  provocation  that  can  be 
offered  to  a  man,  is  the  sentence  passed  by 
the  Judicial  Commissioner  a  proper  or  just 
sentence  ?    We  think  not. 

The  prisoner  is  a  Mahbmedan,  and  so  was 
the  man  who  dishonored  him.  Under  the 
Mahomedan  Law,  the  prisoner's  act  would  be 
justifiable  homicide,  see  Beaufort's  Digest 
of  the   Criminal  Law,   page    786,    Section 

395^. 

In  England,  though  the  crime  of  which 
the  prisoner  has  been  guilty  is  not  absolute- 
ly ranked  in  the  class  of  justifiable  homicide 
as  in  the  case  of  forcible  rape,  it  is  man- 
slaughter. It  is,  however,  the  lowest  degree 
of  it.  See  Commentaries  on  the  Laws  of 
England  by  Stephen,  Vol.  IV.,  page  135. 

Under  the  Penal  Code  the  prisoner  is 
guilty  of  the  offence  of  culpable  homicide,  for 
he  intended  to  cause  the  death  of  his  wife 
and  her  paramour;  but  inasmuch  as  he  was 
deprived  of  the  power  of  self-control  by 
grave  and  sudden  provocation,  the  offence 
committed  by  him  is  reduced  to  culpable 
homicide  not  amounting  to  murder.  The 
punishment  for  the  offence  of  culpable  homi- 
cide not  amounting  to  murder,  if  the  act  by 
which  death  is  caused  is  done  with  the  inten- 
tion of  causing  death,  is  transportation  of 
either  description  for  a  term  which  may  ex- 
tend to  ten  years.  A  fine  may  also  be  added. 
It  will  be  observed  that  great  latitude  of  dis- 
cretion is  given  to  the  Jury  in  apportion- 
ing the  punishment.  The  circumstances 
must  be  considered. 

Now,  it  would  be  difficult  to  conceive  a  case 
in  which  the  provocation  was  more  grave 
than  that  offered  to  the  prisoner.  It  is  clear 
that  he  did  not  seek  the  weapon,  that  he 
acted  wholly  without  premeditation  and 
under  the  influence  of  his  outraged  feelings. 
Taking  all  the  circumstances  into  considera- 
tion, this  appears  to  us  to  be  a  case  in  which 
the  prisoner  ought  to  be  treated  with  lenity. 
We  therefore  sentence  him  to  one  year's  rigor- 
ous imprisonment  from  the  date  of  the  ori- 
ginal sentence. 


Vol.  vm. 


The  loth  July  1867.  , 

Present : 

The  Hon'ble  L.  S.  Jackson  and  C.  P. 
Hobhouse,  Judges, 

Trial  by  Jiury- 

Queen  versus  Khoodeeram. 

Committed  by  the  Magistrate,  and  tried  by 
the  Commissioner  of  Cooch  Behar  Dim- 
siony  on  a  charge  of  culpable  homicide  not 
amounting  to  murder. 

Trial  by  Jury  ceases  in  a  district  when  the  district 
ceases  to  belong*  to  a  division  to  which  trial  by  Jury 
has  been  extended. 

Jackson,  y. — The  trial  in  this  case  has 
been  held  before  the  Commissioner  of  Cooch 
Behar  Division,  who  is  vested  with  the 
powers  of  a  Court  of  Session.  It  took 
place  in  the  District  of  Gowalparah,  which 
was  formerly  comprised  in  the  Assam  Divi- 
sion, but  now  belongs  to  that  of  Cooch  Behar, 
and  was  conducted  with  the  aid  of  a  Jury. 
Trial  by  Jury  has  not  been  extended  to  the 
Cooch  Behar  Division,  but  it  appears  that 
trials  continue  to  be  held  with  a  Jury  in 
Gowalparah,  on  the  ground  that  trial  by  Jury 
was  introduced  into  that  district .  in  com* 
mon  with  other  districts  in  Assam  by  order 
of  the  Local  Government  in  1862. 

The  notification,  which  appears  in  the 
Calcutta  Gazette  under  date  28th  March 
1862,  is  to  this  effect  :  "  It  is  hereby  noti- 
fied that,  in  conformity  with  Section  337  of 
the  Code  of  Criminal  Procedure,  the  Lieute- 
nant-Governor has  been  pleased  to  order 
that,  in  all  the  districts  comprising  the 
Assam  Division,  the  trial  of  all  offences  by 
the  Court  of  Session  shall  be  by  Jury." 
There  can  be  little  doubt  that  the  words 
"  districts  comprising  the  Assam  Division  " 
mean  the  "  districts  for  the  time  being  com- 
prised in  the  Assam  Division ;"  and  that, 
when  a  district  ceased  to  belong  to  that 
Division,  trials  would  not  be  any  longer  by 
Jury  under  that  notification.  But  the  order 
which  the  Lieutenant-Governor  actually 
made,  and  which  is  incorrectly  given  in  the 
notification,  is  to  be  found  in  the  Under- 
Secretary's  letter  to  the  Commissioner  of 
Assam,  No.  826,  dated  28th  March 
1862,  and  is  to  the  effect  that  "  the  trial  of  all 
offences  by  the  Court  of  Session  in  Assam 
sh^ll  be  by  Jury,"  &c.  This  order  would 
not  authorize  the  Court  of  Session  of  Cooch 
Behar  to  hold  trials  by  Jury  in  Gowalparah. 
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When  a  tiial  is  by  Jury  under  the  Code  of 
Criminal  Procedure,  the  decision  on^  facts  is 
exclusively  in  the  hands  of  the  Jury;  but, 
when  it  is  with  Assessors,  the  decision  is 
vested  exclusively  in  the  Judge.  In  the 
case  before  us,  therefore,  the  accused  who 
ought  to  have  been  tried  with  Assessors  was 
entitled  to  the  decision  of  the  Judge  which 
he  has  not  had. 

The  trial  must  therefore  be  quashed,  and 
the  accused  must  be  tried  anew  according 
to  law. 


The  1 6th  July  1867, 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Evidence— Confession— Section  366,  Code  of 
Criminal  Procedure. 

Criminal  Referred  Jurisdiction. 
Queen  versus  Mussamut  Jema. 

A  confession  before  the  Mag^istrate,  though  afterwards 
retracted  before  the  Sessions  Court,  is  evidence  against 
tlie  party  making  it,  under  Section  366  of  the  Code  of 
Criminal  Procedure. 

Qlaver,  J, — There  appears  to  us  no 
doubt  of  the  prisoner's  guilt.  She  was  last 
seen  with  the  deceased  child,  and  she  ad- 
mitted to  the  neighbours,  in  the  presence  of 
the  sorburakar  of  the  village,  that  she  had 
killed  the  child  by  strangling  him,  and  gave 
tip  the  silver  bracelets  which  Poddoh  wore  at 
the  time  of  his  disappearance. 

When  first  examined  by  the  Assistant 
Magistrate,  she  confessed  in  the  same  man- 
ner ;  and,  although  on  being  committed  to  the 
Sessions,  she  retracted  her  former  admission, 
and  said  that  the  child  had  died  from  natural 
causes;  her  former  admission  is  evidence 
affainat  her  under  Section  366  of  the  Code 
01  Criminal  Procedure. 

ITte  medical  evidence  proves  distinctly 
that  the  child  was  strangled. 

We  see  no  extenuating  circumstance^  in 
this  case,  and  confirm  the  sentence  of  death 
passed  by  the  Sessions  Judge. 


The  18th  July  1867. 
Present : 

The  Hon'ble  L.  S.  Jackson  and 
C.  P.  Hobhouse,  Judges. 

Conviction  (Reasons  for). 

Criminal  Revisional  Jurisdiction. 

Reference  under  Section  43^^  Act  XXV.  of 

1861. 

Queen  versus  Pearl  Raur« 

A  conviction  ought  not  to  be  reversed  by  ream 
merely  of  the  weakness  of  the  reasons  aasigoed  Cor  it 
when  there  is  ample  evidence  of  the  guilt  of  the  pci- 
soners. 

We  think  there  is  no  sufficient  reason  for 
interfering  with  the  order  of  the  Magistrate 
as  recommended  by  the  Sessions  Judge  in 
this  case. 

The  complainant  stated  that  he  left  t 
quantity  of  valuable  property  locked  op 
in  a  room  of  a  house,  of  which  the  man 
Gopal  and  the  woman  Peari  were  the  sole 
occupants. 

On  his  return  home  he.  found  his  room  and 
his  boxes  broken  into,  and  the  contents  either 
missing,  or  in  possession  of  the  man  Gopal^or 
on  the  person  of  the  woman  Peari. 

Persons,  his  relatives  or  neighbours,  well 
competent  to  judge  and  not  discredited, 
swore  to  the  property  as  his. 

In  his  presence,  and  in  the  presence  of 
other  persons,  neighbours  and  not  discredit- 
ed, the  accused  persons  admitted  their  guilt, 
and  Gopal  offered  to  compromise  the  matter, 
and  actually  entered  into  negotiations  to 
that  end ;  and  the  defences  made  respec- 
tively by  Gopal  and  Peari  were  not  in 
themselves  worth  anything,  and  were  oot 
sustained  by  evidence. 

Independently,  therefore,  of  that  which 
was  treated  as,  but  which  the  Judge  hts 
rightly  said  was  not,  evidence  against  the 
accused,  we  think  there  was  sufficient  evi-  1 
dence  to  convict  Peari,  not  of  dishonestly  r^ 
ceiving  only,  but  of  theft,  if  not  of  hottS^ 
breaking. 

We  also  think  the  male  prisoner's  convic- 
tion ought  not  to  have  been  reversed  by  the 
Sessions  Judge.  Although  the  judgment 
of  the  Deputy  Magistrate   does   not  state  1 
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very  satisfactory  reasons  for  convicting  the 
prisoners,  the  record  contains  ample  evidence 
against  them,  and  we  consider  that,  where 
this  is  the  case,  the  conviction  ought  not 
to  be  reversed  by  reason  merely  of  the 
weakness  of  the  reasons  assigned  for  it. 

There  is  some  truth  in  the  Sessions  Judge's 
observation  that  the  evidence  established 
theft  rather  than  mere  guilty  receipt  of 
stolen  property.  But  that  would  be  no 
reason  for  setting  the  accused  at  liberty. 

We  observe  also  that  the  Sessions  Judge 
has  further  directed  the  whole  of  the  property 
found  upon  the  prisoners  to  be  returned 
U)  them.  This  appears  to  us  wholly  un- 
accountable, because  the  evidence  clearly 
showed  it  to  belong  to  the  prosecutor ;  and, 
even  if  the  Sessions  Judge's  view  be  adopt- 
ed that  Gopal  Churn  had  made  i^e  of  it 
vithoat  the  complainant^s  permission,  it 
8eems  an  extraordinary  denial  of  justice  to 
restore  to  the  wrong-doer  property  which 
manifestly  was  not  his. 


The  22nd  July  1867. 

Present : 

The  Hon'ble  L.  S.  Jackson  and 
C.  P.  Hobhouse,  Judges, 

Commitment  (by  Sessions  Court  of  an  accused 
person  discharged  by  Magistrate). 

Criminal  Revisional  Jurisdiction. 
Queen  versus  Neetie  Dulal. 

Where  a  Magistrate  used  the  words  acquittal  and 
release  when  he  intended  only  to  discharge  a  person 
accused  of  an  offence  not  triable  by  him — Held  that 
the  Court  of  Session  was  competent,  under  Section  435, 
Code  of  Criminal  Procedure,  to  order  a  commitment  of 
such  accused  person. 


Jackson,  J, — This  case  has  b^en  argued 
with  much  ability  by  Mr.  W.  Jackson,  the 
Counsel  for  the  petitioner.  But  it  appears  to 
me  that  the  order  of  the  Court  of  Session 
must  in  substance  be  affirmed. 

The  argument  of  the  learned  Counsel  pro- 
ceeded very  mainly  with  two  impressions  that 
appear  to  me  to  be  mistaken. 

It  is  supposed, /rj**,  that  the  Deputy  Magis* 
trate  considered  himself  to  be  dealing  with 
an  offence  within  his  own  jurisdiction ;  and, 
secondly^  that  he  acquitted  the  prisoner  of 
such  offence.  Now,  it  is  true  that  the  judg- 
ment given  by  the  Deputy  Magistrate  in  this 
case  is  expressed  with  singular  inexactness 
of  language,  and  might  well  bear  the  inter- 
pretation which  has  been  put  upon  it.  But 
it  appears  to  me,  looking  at  the  whole  of  the 
judgment,  and  also  looking  at  the  proceed- 
ings which  took  place,  that  the  Deputy  Ma- 
gistrate in  point  of  fact  thoroughly  understood 
what".the  nature  of  the  offence  imputed  to 
Neetie  Dulal  was  that  he  knew  that  offence  to 
be  an  offence  under  Section  326  of  the  Indian 
Penal  Code,  namely,  the  offence  of  causing 
grievous  hurt  with  a  dangerous  weapon 
(being  a  sword) ;  and  that,  although  he  has 
used  the  words  acquittal  and  release  of  the 
accused,  he  intended  only  to  discharge. 

It  appears  to  me  that,  if  the  De- 
puty Magistrate  had  understood  himself 
to  be  dealing  with  an  offence  within  his 
cognizance,  he  would,  as  directed  in 
the  14th  Chapter  of  the  Code  of  Criminal 
Procedure,  before  entering  upon  the  defence 
of  the  accused  person  and  hearing  his  wit- 
nesses, have  recorded  a  charge  and  proceeded 
in  the  mode  prescribed  by  Sections  250  and 
251.  On  the  other  hand,  in  the  procedure 
under  the  12th  Chapter,  the  Magistrate  may, 
after  hearing  the  evidence  for  the  prosecution, 
examine  the  accused  person,  and  also  summon 
and  hear  evidence  in  his  behalf  before  he 
proceeds  to  record  and  exhibit  the  charge. 
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In  this  cas^y  therefore,  as  the  Magistrate  has 
not  framed  or  read  any  charge  to  the  accused 
after  taking  his  examination,  and  hearing 
witnesses  in  his  defence,  1  think  we  must 
come  to,  the  conclusion  that  ^the  Magistrate 
found  himself  to  he  in  the  position  stated  in 
Section  225,  that  is,  when  he  finds  that  there 
are  not  sufficient  grounds  for  committing  the 
accused  person  to  take  his  trial,  and  he  there- 
upon abstains  from  framing  any  charge, 
and  at  once  discharges  the  prisoner.  There 
have  been  cases  in  which,  upon  the  Magis- 
trate dealing  with  evidence  such  as  that  be- 
fore us,  and  convicting  the  accused  person 
erroneously  upon  a  minor  charge  instead  of 
a  graver  charge  which  the  evidence  would 
support,  and  upon  such  cases  coming  in 
appeal  before  the  Sessions  Judge,  and  the 
Court  of  Session  quashing  that  conclusion, 
and  ordering  a  commitment  upon  the  graver 
charge,  this  Court  has  set  that  order  aside. 
That,  it  seems  to  me,  is  quite  a  distinct  case 
from  the  present.'  In  such  a  case  Aie  Sessions 
Judge  undoubtedly  assumes  a  function  which 
does  not  belong  to  him,  and  his  order  is 
necessarily  set  aside  for  want  of  jurisdiction. 
But  in  this  case  it  appears  to  me  that 
the  Court  of  Session,  whether  upon-  the 
information  of  the  prosecutor  or  upon  any 
other  suggestion,  has  made  an  order  which  is 
entirely  within  his  jurisdiction.  Section  435 
provides:  "That,  in  the  case  of  offences  not 
"triable  by  the  Magistrate,  the  Court  of 
"  Session  may  order  the  commitment  to  the 
"  Court  of  Session  of  any  accused  person 

who  may  have   been   discharged  by  the 

Magistrate." 

This  clearly  was  an  offence,  as  described 
by  the  Magistrate,  not  triable. by  him.  It 
was  a  case  in  which  grievous  hurt  of  a 
serious  character  had  been  inflicted  by  a 
sword,  and  in  which  several  parties  present 
and  concerned  in  the  ryot  had  been  armed 
with  lethal  weapons ;  consequently,  in  a  case 
of  that  kind,  it  was  open  to  the  Court  of 
Session  to  order  the  commitment  of  the 
prisoner  Neetie,  who  was  charged  with  that 
offence. 

It  has  been  suggested,  and  strongly  urged 
by  the  learned  Counsel,  that  the  orders  of 
the  Sessions  Judge  in  this  case  are  opposed 
to  the  meaning  of  Section  55  of  the  Code  of 
Criminal  Procedure.  The  words  of  that 
Section  are  :  "  A  person  who  has  once  been 
tried  for  an  offence,  and  convicted  or  acquit- 
ted of  such  offence,  shall  not  be  liable  tq,  be 
tried  again  for  the  same  offence."  Now,  if 
the  person  had  been  tried,  and  either  con- 
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vicled  or  acquitted  of  the  offence  described 
in  Section  326  of  the  Indian  Penal  Code, 
this  Section  55  would  clearly  apply.    But  ii  . 
appears  to  me  that  he  had  not  been  iritd: 
he  has  undergone  only  a  preliminary  enqaiiT 
relating  to  that  offence ;  and,  as  the  result  d 
that  preliminary  enquiry,  he  has   been  dis- 
charged. Although  in  my  opinion  the  order  of 
the  Sessions  Judge  was  warranted  by  lav, 
directing  the  commitment  of  this  petitioner  to 
take  his  trial,  it  occurs  to  me,  and  also  to  my 
brother  Hobhouse,  that  the  Judge  has  some- 
what unguardedly  committed  himself  to  so 
strong  an  expression  of  his  opinion  in  respect 
of  the  guilt  of  the  petitioner,  that  it  would  be 
neither  fair  to  the  Judge  himself,  nor  to  the 
petitioner,  to  allow  his  trial  to  take  place  in 
the  district  of  West  Burdwan,  and  therefore 
it  will  be  in  accordance  with  the  interests 
of  justice  if  we  direct  his  trial  to  take  plaa 
in  the  district  of  East  Burdwan. 

Hobhouse,  J, — I  concur  with  my  learned 
brother. 

What  it  seems  to  me  to  be  necessary  to 
see  in  'this  case  is  what  it  was  that  the 
Magistrate  thought  he  was  enquiring  into. 
He  says  that  he  finds  it  proved  that  a  certain 
person  was  wounded  by  a  sword-cut,  and 
that  the  persons  who  wounded  him  were 
persons  who  wore  deadly  weapons,  and  thai 
the  wound  was  of  that  nature  that  it  vas 
grievous  hurt  by  reason  of  the  person  opon 
whom  it  was  inflicted  having  been  in 
hospital,  or  at  any  rate  suffering  under  the 
wound  for  20  days.  Therefore  it  seems  to 
me  that  the  Magistrate  thought  that  whit 
he  was  enquiring  into  was  a  charge  of 
grievous  hurt  by  means  of  some  cutting 
instrument.  That  is  a  charge  of  an  offence 
under  Section  326  of  the  Indian  Penal  Code, 
and  offences  under  that  Section  are  not  triable 
by  the  Magistrate,  but  by  the  Court  d 
Session.  Then  Section  435  goes  on  to  say 
that,  in  the  case  of  an  offence  not  triable 
by  the  Magistrate,  the  Court  of  Session  may 
order  the  commitment  of  the  accused  j>crson 
discharged  by  the  Magistrate. 

It  seems  to  me  therefore  that,  under  Sec- 
tion 435,  the  Court  of  Session  was  right  in 
directing  that  the  accused  in  this  instance 
should  be  committed  and  tried  before  it. 

I  also  concur  in  the  order  that  the  case 
should  be  tried  in  East  Burdwan. 
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The  22nd  July  1867. 

Present : 

The  Hon'ble  L.    S.  Jackson  and 
C.  P.  Hobhouse,  Judges, 

Railway  accidents— Duty  of  Guard. 

Criminal  Revisional  Jurisdiction. 

Revision  under  Sec  Hon  ^04^  Code  0/ Criminal 

Procedure, 

Queen  vs,  R.  Flood. 

Where  some  coolies  were  employed  in  assisting  a 
ballast  train  into  motion  at  a  Railway  station,  and  one 
of  them,  after  pushing  the  train,  in  getting-  up  on  the 
train,  or  in  attempting  to  do  so,  fell  and  was  so  injured 
that  he  afterwards  lost  his  life — Held  that  the  evi- 
dence did  not  show  that  it  was  the  duty  of  the  guard 
to  see  that  no  one  got  up  on  the  train  when  in  motion. 

m 

Jackson,  J, — It  appears  to  me  that  this 
conviction  ought  to  be  set  aside. 

The    petitioner    was    convicted     by    the 

Magistrate  on  a   charge  "that  he,  being  a 

guard  in  charge  of  a  ballast  train,  and   as 

such  amenable  to  the    Regulations   of  the 

Railway  Company,  and  thereby  being  bound 

to  exert  himself  to  prevent  any  breach  of 

tbe  bye-laws  by  passengers  or  others,  did 

J^egligently  omit  to  exert  himself  to  prevent 

•certain    coolies,    being    persons    about    to 

proceed  by  a  ballast  train,  from  entering  the 

aforesaid    train    after    it    was    in     motion 

already,  one  of  them  through  falling  under 

tile  train   sustained    serious    injury    which 

resulted    in    his    death,    and    that    he    has 

thereby  committed    an   offence    punishable 

tinder  Section  26,  Act  VIII.  of  1854."     On 

appeal  to  the  Court  of  Session,  the  Sessions 

J^idge  stated  :  "There  is  a  clear  breach  of  the 

hye-laws,  especially  Section    12,   Clause  5, 

and  Section  11,  Clauses  6  and  20,  and  he  is 

'J.S^tly  convicted,  under  Section  26  of  Act 

XVIII.  of  1854,  in  having  negligently  and 

JJ'ilfuIly  omitted  to  do  what  he  was  legally 

wound  to  do,  and   by  which  omission  the 

"ves    of    the     coolies     travelling     in    the 

carnages,  and  the  coolies  on  the  line,  were 

endangered." 

The  first  and  principal  objection  raised  by 
l^e  vakeel  for  the  petitioner  in  this  case  is 
uut  the  petitioner  has  been  convicted  under 


Section  26,  Act  XVIII.  of  i854,,for  having 
neglected  to  do  something  which  he  was 
legally  bound  to  do;  that  Section  29  inter- 
prets the  expression  "  legally  bound  to  do  " 
something  as  meaning  the  'obligation  of  a 
Railway  servant  to  do  every  thing  necessary 
for  or  conducive  to  the  safety  of  the  public, 
and  which  he  shall  be  required  to  do  by  any 
Regulation  of  the  Company  allowed  by  the 
Governor-General  of  India  in  Council,  and 
of  which  Regulation  such  officer  or  servant 
shall  have  notice ;  but  that,  notwithstanding 
this,  there  was  no  evidence  whatever  to  shew 
the  existence  of  any  Regulations  so  made 
and  allowed  by  the  Governor-General  in 
India,  or  that  the  petitioner  had  notice  of 
such  Regulations,  or  that  the  act  charged 
was  a  breach  of  such  Regulations.  Mani- 
festly, in  order  to  establish  an  offence  under 
this  Section,  it  would  be  absolutely  necessary 
to  give  evidence  of  such  Regulations.  The 
Magistrate  having  omitted  to  take  evidence 
upon  that*  point,  it  would  be  competent  to 
the  Appellate  Court,  under  Section  422 
qf  the  Code  of  Criminal  Procedure,  to 
direct  additional  evidence  to  be  taken  upon 
that  point;  and,  if  this  were  the  sole  objection 
to  the  conviction  raised  before  us,  I  think  it 
would  be  our  duty  to  order  the  Appellate 
Court,  the  Court  of  Session,  to  exercise  the 
power  which  it  possessed  under  Section  422, 
and  to  direct  a  further  enquiry  to  be  made 
upon  that  point,  so  that  the  prosecution 
might  be  enabled  to  show  that  there  were 
such  Regulations,  and  that  the  prisoner 
committed  a  breach  of  them  because,  if  the 
petitioner  had  clearly  committed  an  act 
which  was  punishable,  it  would  not,  I  think, 
be  right  that  he  should  be  allowed  to  escape 
by  reason  merely  of  the  omission  of  the 
prosecutor  to  put  the  Regulations  in  evi- 
dence. But,  upon  careful  consideration  of 
the  evidence  in  this  case,  it  appears  to  me 
that,  if  the  Regulations  which  have  been 
referred  to  before  us  were  put  in  evidence, 
they  would  not  establish  the  commission  by 
the  petitioner  of  any  offence.  From  those 
parts  of  the  Regulations  or  bye-laws  which 
I  have  heard  read,  it  appears  to  be  the  duty 
of  the  guard,  and  the  petitioner  held  the 
situation  of  guard,  to  take  charge  of  trains 
when  in  motion,  and  apparently  it  would  be 
his  duty  to  take  ^11  precautions  prescribed 
by  the  Regulations  to  prevent  danger  to 
passengers  or  others  while  the  train  was  in 
motion.  It  does  not  appear  to  be  the  duty 
of 4  the  guard  to  take  those  precautions,  nor 
is  the  train  under  his  special  control,  while 
at    the    station.    Apparently    that    is    the 
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duty  rathej  of  the  Station  Master;  at  any 
rate,  it  is  not  shown  to  be  the  duty  of  the 
guard.  Now,  the  evidence  in  this  case 
shows  that,  when  the  train  was  started,  the 
Station  Master  was  apparently  present  on 
the  platform. 

This  seems  to  point  to  the  responsi- 
bility resting  upon  some  one  else  rather 
than  with  the  petitioner,  but  I  think  that 
we  may  go  further  than  that.  It  seems  to  me 
that  the  Legislature,  in  enacting  the  Sections 
referred  to,  had  chiefly  in  view  the  protection 
of  the  public,  and  especially  of  passengers 
and  other  persons  not  directly  connected 
with  the  Railway,  and  I  very  much  doubt 
whether  it  was  the  intention  of  the  Act  to 
make  the  officers  responsible  for  risks  to  fel- 
low-servants arising  out  of  the  particular 
duty  in  which  they  are  engaged. 

Now,  these  coolies  of  whom  the  deceased 
person  was  one  were  persons  actually  employ- 
ed upon  the  ballast  train  in  question.  That 
train  was  at  first  in  the  siding.  To  come 
upon  the  main  line  from  that  siding,  the  train 
had  to  pass  over  a  curve.  It  appears  from  thfe 
evidence*  that  the  engine  was  not  a  powerful 
one,  that  the  grease  in  the  axle-boxes  had 
become  congealed,  and  that  consequently  the 
engine  from  these  united  causes  was  unable 
to  overcome  the  resistance  which  the  curve 
line  presented,  and  it  was  necessary  to  em- 
ploy the  coolies  for  the  purpose  of  putting 
the  train  in  motion.  There  seems  to  be  no 
reason  why  coolies  employed  upon  the  ballast 
train,  presumably  accustomed  to  work  of  this 
description,  should  not  be  allowed  to  move 
the  ballast  train  any  more  than  they  should 
be  allowed  to  move  any  other  heavy  body. 
By  the  agency  of  their  coolies,  the  train 
was  moved  from  the  siding  into  the  main 
line.  Then  it  appears  to  have  been 
brought  to  a  stand-still,  and  after  that  a 
signal  was  given  for  the  train  to  start. 

Tl\pre  is  some  conflict  of  evidence 
as  to  whether  the  train  was  started  again 
with  the  assistance  of  the  coolies  or  not. 
Probably  the  coolies  did  assist. 

The  guard  denies,  and  the  engine- 
driver  denies,  that  he  gave  any  orders 
for  the  coolies  to  push  the  train  upon 
this  occasion.  It  seems  quite  probable 
that  the  coolies  did  not  receive  direct 
orders  from  the  guard.  Then,  is  he  answer- 
able for  the  fact  that  they  did  so  assist? 
It  appears  to  me  that  he  is  not.  At  any 
rate  not  answerable  under  this  Act.  The 
Station  Master  was  present,  and  this 
happened  therefore  under  his  eye,  and  I 


should  rather  say  on  his  responsibility.    I 
say  this  of  course  merely  for  the  purpose  of 
showing  that,  in  my  opinion,  the  guard  was 
not  directly  responsible.     Whether,  therefore, 
the  coolies  actually  assisted  in  the  starting 
of  the  train  or  not,  it  appears  to  me  that  the 
accident  which  occurred  was  one  for  which 
the  petitioner  was    not   responsible.     It  is 
quite  clear  that  it  will  occasionally  happen 
in  the  case  of  an  engine  of  defective  power 
that  manual   labor    of  some   kind   will  be 
required   to  start  the   train.     Then,   if  the 
engine  is  to  be. stopped,  and  the  coolies  are 
to   mount    upon    the    carriages    before  the 
train  gets  into    motion,  it  is  quite  evident 
that  they  will  have  to  get  down  again  and 
so  on  ad  infinitum^  or  else  the  train  will  never 
be  got  into  motion  at  all.     I  therefore  think 
that  we  ought  not  to  direct  a  further  enquiry, 
with    a   view   to  the    Regulations    and   the 
sanction  of  them  by  the  Governor-General 
being  put  in  evidence,  but  that  the  evidence 
discloses  no  case  against  the  petitioner,  and 
that  the  con-Ziction  ought  to  be  set  aside. 

Hohhouse^  J. — I  concur  that  this  convic- 
tion must  be  set  aside. 

I  will  take  those  facts  of  the  case  which 
I  consider  to  be  most  against  the  prisoner, 
and  I  still  think  that  there  is  not  sufficient 
evidence  to  convict  him  of  the  offence  with 
which  he  was  charged.     I  will  take  the  facts 
to  be  that,  when  the  train  in  this  instance 
was  upon  the  main  line,  a  certain  number 
of  coolies,  amongst  whom  was  the  person 
who  was  so  injured  that  he  afterwards  lost 
his  life,  that  a  certain  number  of  coolies  were 
employed  in  assisting  the  train  into  motk)a« 
I  will  then   take   the   facts  to   be  that  the 
person  who  was  injured,  after  pushing  the 
train  with  a  number  of  others  for  a  certain 
distance,  got  up  upon  the  train,  or  attempted 
to  do  so  while  it  was  in  motion,  and  that  he 
thereby  fell,   and   was   injured.     Then   the 
question  seems  to  me  to  be  this,  was  any 
body,   or  rather  was  the    accused    in  this 
instance,  the  person  whose  duty  it  was  to 
start  the   train,   and   was  it  also  his  duty, 
before   starting   the   train  or  at  any  other 
time,  to  see  that,  when  the  train  was  in  mo- 
tion, this  particular  person  and  others  who 
were  pushing  the  train  did  not  get  upon  it? 
It  seems  to  me  that,  if  it  was  his  duty  in  the 
first  instance  to  have  started  the  train,  and 
then  to  have  seen  that  no  one  got  upon  that 
train  at  the  time  when  it  was  in  motion,  then 
undoubtedly   it  would    have    been  by  the 
omission   of  that   duly  that  this  particular 
cooly    in   this   instance   lost  his   life.    Hut 
looking  to  the  evidence,  and  eq)eC]aU7  K> 
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the  evidence  of  a  person  named  Lai  I  Behary, 
it  appears  to  me  ihat  the  prisoner  in  this 
instance  was  not  the  person  whose  duty  it 
was  to  start  the  train,  or  to  see  that  no  per- 
sons got  upon  it  while  it  was  in  motion  ;  and 
that,  if  there  were  any  such  person  so  far 
as  the  evidence  goes,  it  was  not  the  prisoner, 
but  rather  the  person  above  named,  viz,, 
Lall  fiehary.  At  any  rate,  it  is  quite  clear 
to  me  that  the  evidence,  if  there  was  any 
evidence,  against  the  prisoner  which  would 
have  proved  that  this  was  his  duty,  and  that 
he  had  neglected  it,  was  the  evidence  of  cer- 
tain bye-laws  which  were  not  put  in  evidence 
at  all,  and  of  which  it  was  not  shewn,  as  it 
should  have  been  as  the  law  prescribes,  that 
the  prisoner  was  cogniz»it. 

For  these  reasons  I  concur  that  this  con- 
viction must  be  set  aside,  and  the  fine  re- 
mitted. 


The  22nd  July  1867. 

Pnseni  : 

The  Hon'ble  L.  S.  Jackson  and 
C.  P.  Hobhouse,  Judges, 

Municipal  Act— Nuisances. 

Criminal  Revisional  Jurisdiction. 

Revision  under  Section  404,  Code  of  Cri- 
minal Procedure, 

Queen  versus  Brojo  Lall  Mitter. 

The  occupier  who  suffers  the  land  to  be  in  a  filthy 
state  is  the  person  liable  for  the  penalty. 

Jackson,  J, — There  is  nothing  on  the 
record  before  us  to  show  that  the  petitioner 
is  not  the  occupant  of  the  land ;  but  as  Mr. 
Haldane,  the  Vice-Chairman  who  appears 
on  behalf  of  the  Municipal  Commissioner, 
admits,  for  the  sake  of  obtaining  an 
expression  of  the  Court's  opinion,  that  there 
was  an  occupier,  we  proceed  to  give  our 
decision  in  the  case  stated. 

It  appears  to  me  that  the  occupier  who 
suffers  the  land  to  be  in  a  filthy  state  is  the 
person  liable  for  the  penalty,  because  the 
words  "  owner  and  occupier"  are  only 
words  qualifying  the  main  proposition,  which 
is,  '*  Whoever  suffers  any  house,  building,  or 
|i'  ^*  land  in  or  near  any  public  highway  to  be  in 
a ''  fikhy  state." 


Therefore,  when  land  has  been  leased  by 
the  owner  to  some  one  else  who  is  an  occu- 
pier, the  Commissioners  ought  to  proceed 
against  the  occupier.  I  am  therefore  of  opi- 
nion, supposing  the  fact  to  be,  as  stated  in  the 
petition,  that  the  petitioner  was  wrongfully 
convicted,  that  the  fine  ought  to  be  re- 
funded. 

Hobhouse,  y, — I  concur. 


The  24th  July  1867. 

Present  : 

The^Hon'ble  L.  S.  Jackson  and  C.  P. 
Hobhouse,  Judges. 

Discharge — Acquittal — Jurisdiction. 

Criminal  Revisional  Jurisdiction. 

Reference  under  Section  4J4,  Act  XXV,  aj 

Queen  versus  Bipro  Doss. 

Where  there  is  no  prima  facie  case  against  an  ac- 
cused, 4nd  he  has  not  been  put  on  his  defence,  nor  any 
charge  preferred  ag^ainst  htm,  he  should  be  discharged, 
and  not  acquitted. 

The  Court  pointed  out  the  necessity  of  a  Court  show- 
ing its  jurisdiction  and  competency  on  the  force  of  all 
its  proceedings. 

Jackson,  J. — This  purports  to  be  a  refer- 
ence under  Section  434,  Code  of  Criminal 
Procedure,  and  is  made  by  the  Officiating 
Deputy  Commissioner  of  Cachar,  who  ap- 
pears to  be  vested  with  powers  under  Section 
I,  Act  XV.  of  1862. 

This  officer  cannot  apparently  act  as  a 
Court  of  Session  under  Section  434,  but  he 
may  act  as  a  Magistrate,  and  this  Court  may 
(Section  404),  "  on  the  report  of  a  Cqjjirt  of 
Session,  or  of  a  Magistrate,  or  whenever  it 
thinks  fit,"  call  for  proceedings,  and  pass  such 
order  as  to  it  shall  seem  right. 

The  mode  in  which  these  references  are 
to  be  made  is  prescribed  in  Circular  Order 
No.  1 8,  dated  1 5th  July  1 863.  The  directions 
contained  in  that  order  have  not  been  com- 
plied with,  and  especially  the  explanation  of 
the  Lower  Court  has  not  been  called  for  and 
transmitted. 

Jt  appears  to  the  Court  that,  if  this  preli- 
minary step  had  been  taken,  the  reference 
might  have  been  avoided. 
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The  Lower  Court  was  that  of  Mr.  J.  Birk- 
myre,  Assistant  Commissioner  of  Cachar. 
Nothing  is  said  as  to  the  powers  exercised 
by  this  officer ;  but  it  may  be  assumed  that 
he  had  such  of  the  powers  of  a  Magistrate 
as  enabled  him  to  try  the  offence  of  which 
Bipro  Doss  was  accused,  namely,  theft  (of 
a  cow). 

The  case  came  on  for  hearing,  and  the  com- 
plainant Nilnauth  and  two  witnesses  were 
examined.  The  Assistant  Magistrate  then 
recorded  his  opinion  that  there  was  "  not  the 
"  slightest  proof  that  the  accused  Bipro  Doss 
"  received  or  retained  with  guilty  knowledge 
"  the  cow  which  Nilnauth,  the  complainant, 
"  claims  as  his  property." 

He  went  on  to  say,  "  The  Court  finds  that 
Bipro  Doss  is  not  guilty,"  acquits  Bipro  Doss, 
and  directs  that  he  be  discharged. 

There  is,  no  doubt,  an  error  in  record- 
ing the  verdict  of  acquittal,  as  the  accused 
had  not  been  put  on  his  defen*ce,  and  no 
charge  had  been  preferred.  The  Court, 
however,  are  inclined  to  think  that  the 
Assistant  Commissioner  intended  to  deal 
with  the  case  under  the  250th  Section, 
which  directs  that,  when  there  is  no  primd 
facie  case  against  the  accused,  he  shall  be 
discharged  without  any  charge  being  pre- 
ferred, and  it  is  probable  that  the  call  for 
an  explanation  would  have  elicited  this. 

On  perusal  of  the  evidence  recorded,  the 
Court  entirely  agree  with  the  Assistant 
Magistrate  that  there  was  nothing  whatever 
to  show  that  the  accused  had  been  guilty 
of  any  offence. 

But  the  proceedings  exhibit  beyond  this  a 
very  serious  defect  of  form  to  which  it  is 
necessary  to  call  the  attention  of  the  Assistant 
and  of  the  Deputy  Commissioner. 

There  is  nothing  from  beginning  to  end  of 
the  proceedings  before  Mr.  Birkmyre  to 
sho\i^  that  the  trial  took  place  in  any  Cri- 
minal Court,  or  otherwise  than  in  presence 
of  a  private  person. 

The  Court  must  point  out  the  necessity 
of  showing  the  jurisdiction  and  competency 
of  the  Court  on  the  face  of  the  proceed- 
ings. 

Every  act  of  the  Court,  and  all  evidence 
recorded,  ought  to  indicate  that  it  was  done 
and  recorded  before  a  Court  or  person 
exercising  certain  powers  under  the  Code 
of  Criminal  Procedure.  When  this  is  not 
disclosed,  it  is  impossible  to  assume* the 
existence  of  jurisdiction. 


The  Assistant  Commissioner  gave  judg- 
ment on  the  13th  June,  and  the  compkuoant 
appears  to  have  immediately  preferred  an 
appeal  (contrary  to  Section  407  of  the  Code 
of  Criminal  Procedure)  to  the  Deputy  Com- 
missioner, who  received  it,  and  called  for 
the  proceedings.  It  is  true  thai  he 
has  not  interfered  with  the  order  of  the 
Court  below,  but  he  ought  to  have  proceeded 
from  the  commencement,  if  at  all,  under 
Section  434,  that  is,  supposing  the  Assistant 
Commissioner  to  have  been  a  Magisctrate 
directly  subordinate,  and  the  proceedings 
should  have  been  submitted  to  this  Court 
through  the  Sessions  Judge. 

So  much  of  thQ  Assistant  Commissioner's 
order  of  the  13th  June  as  purports  to 
acquit  the  accused  Bipro  Doss  is  hereby  set 
aside,  and  the  discharge  of  him  by  the 
Magistrate  will  be  no  bar  to  further  pro- 
-ceedings  against  him,  if  additional  evidence 
should  be  discovered. 


The  25th  July  1867. 
Present: 

The  Hon'ble  L.  S.  Jackson  and 
C.  P.  Hobhouse,  Judges. 

JnriadictioiL 

Criminal  Revisional  Jurisdiction. 

Reference  under  Section  -/j-^,  Aci  XXV.  of 
1861,  and  Circular  Orders,  dated  the  t^th 
July  1863,  No,  /8,  and  2nd  June  1864, 
No.  7. 

Queen  versus  Doonda  Bbooia. 

Where  a  Magistrate  committed  to  the  Court  of  Ses- 
sion for  an  offence  cognizable  by  himself,  but  whidi 
(by  explanatory  note  3rd  prefixed  to  the  schedule  ao- 
nexed  to  the  Code  of  Criminal  Procedure)  the  Court 
of  Session  was  competent  to  try,  and  it  appeared  coo- 
venient  that  that  Court  should  try  and  pass  sentence 
on  the  accused,  the  High  Court  declined  to  interfere. 

HohhousCy  y. — The  offence  is  doubtless 
cognizable  by  a  Magistrate ;  and,  under  ordi- 
nary circumstances,  he  would  be  wrong  to 
commit  for  such  an  offence  to  the  Court  di 
Session.  . 

But,  inasmuch  as,  by  the  3rd  explanation 
(note  prefixed  to  the  Schedule  annexed  to 
the  Code  of  Criminal  Procedure),  the  Court 
of  Session  is  competent  to  try  the  accused, 
and  as  it  appears  in  this  case  to  be  conveni- 
ent that  it  should  try  the  accused,  and  pass 
sentence  in  respect  of  both  the  offences 
with  which  he  is  charged,  the  Court  do  not 
think  it  necessary  (if  possible)  to  interfere. 
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The  27th  July  1867. 

Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  KL.  Chief 
Justice,  and  the  Hon'ble  (j.  Loch,  FI.  V. 
Bayley.  F.  B.  Kemp,  W.  S.  Seion  Karr,  J. 
B.  Phear,  and  A.  G.  Macpherson,  Judges. 

Murder—Culpable  Homicide  not  amounting'  to 
Murder — Riot — Powers  of  High  Court — 
Lumping^  of  offences. 

Criminal  Appellate  Jurisdiction. 

Queen  versus  Sheikh  Bazu  and  others. 

Committed  by  the  Magistrate,  and  tried  by 
the  Sessions  Judge  of  Mymensingh,  on  a 
charge  of  culpable  homicide  not  amounting 
to  murder,  ^fc. 

Culpable  homicide  is  not  murder,  unless  the  cast; 
coroes  expressly  within  the  provisions  of  Clauses  i,  2,  3, 
or  4  of  Section  300  of  the  i'enal  Code. 

Under  Section  299,  an  offence  may  amount  only  to 
culpable  homicide,  not  murder,  althougfh  none  of  the  ex- 
ceptions specified  in  Section  300  are  applicable  to  the 
case. 

An  express  finding'  by  the  Sessions  Judge  that  the 
case  does  not  fall  under  any  of  the  Clauses  of  Section 
300  is  tantamount  to  an  acquittal  of  murder ;  and  after 
such  an  acquittal,  the  Hijjh  Court  cannot,  either  as  a 
Court  of  Appeal  or  a  Court  of  Revision,  look  at  the  evi- 
tlfnce  for  the  purpose  of  rcvcrsinjj  the  acquittal  and  of 
of  convictingf  the  prisoner  of  murder. 

There  had  been  a  riot  and  fight  between  two  factories 
—and  some  members  of  one  party  (A)  were  char<^ed 
with  the  murder  of  the  leader  of  the  other  party  (/>'), 
and  s^ime  members  of  the  other  party  (/?)  were  charg-ed 
*ith  causing  grievous  hurt  to  the  leader  of  A — Hkld 
that  thi  mem&Brs  of  each  party  should  have  been  com- 
mitted for  trial  separately,  and  that  the  Magistrate  was 
wronp  in  committing  the  members  of  party  (A)  and  of 
pirty  [B)  for  trial  all  together  upon  joint  charges  as  if 
tncy  had  had  one  common  object. 

This  case  was  referred  to  a  Full  Bench 
ki  Loch  and  Macpherson,  J  J.,  under  the 
Mlowing  orders  : — 

I 

Loch,  J, — It  appears  to  me  that  the 
Judge's  finding  in  this  case,  in  regard  to  the 

trisoners  Moti  Mondul,  Seeboo,  and  Megha, 
J  incorrect.     He  says  in  effect  that  they  had 
0  intention  to  kill  Solim,  but  that  they  must 
ave  known  that  they  were  likely  by  what 
'cy  did  to  cause  death.     They  were,  there- 
re,  clearly  guilty    of    culpable   homicide. 
"Ipable  homicide  is  not  murder  if  accom- 
led  by  any  one  of  the  exceptions   men- 
ned  under  Section  300.   If  one  or  other 
those  exceptioiis  exist,  the  case  falls  under 

Vol.  VIII. 


Section  304  (culpable  homicide  not  amount-, 
ing  to  murder) ;  and  when  this  offence  has 
been  committed  without  intention,  but  with 
knowledge  that  death  may  be  the  result  of 
the  act  done,  the  punishment  is  limited  to 
imprisonment,  or  fine,  or  both.  Now,  in  this 
case,  none  of  the  exceptions  exist  to  take  the 
case  out  of  the  category  of  murder,  of  which 
the  prisoners  should  have  been  convicted. 
The  finding  appears  to  me  to  be  incorrect, 
and  the  sentence  of  five  years*  imprisonment 
to  be  illegal. 

I  see  no  objection  to  the  sentence  passed 
on  Bazu,  and  would  confirm  it. 

Afacpherson,  J. — It  appears  to  me  that,  so 
far  as  the  appeal  of  Moti  Mondul,  Seeboo, 
and  Megha,  is  concerned,  they  have  nothing 
to  complain  of  in  the  sentence  which  has 
been  passed  upon  them.  On  the  contrary, 
they  have  been  convicted  of  an  offence  less 
heinous  th^  that  proved  against  them:  for 
in  my  opinion  the  offence  w'hich  they  com- 
mitted amounts  to  murder,  and  the  sentence 
passed  upon  them  ought  io  have  been  that 
of  transportation  for  life,  instead  of  imprison- 
ment for  five  years. 

The  prisoners  are  charged  (among  other 
charges)  with  the  murder  of  Solim.  There 
is,  on  the  evidence,  no  doubt  whatever  that 
Solim  died  from  the  effects  of  a  blow  on 
the  head  which  he  received  in  the  course  of 
a  riot  in  which  the  prisoners  took  part ;  but 
it  is  not  proved  who  struck  the  fatal  blow. 
No  reliance  is  to  be  placed  on  the  statements 
made  by  most  of  the  witnesses.  And 
indeed  there  is  but  little  evidence  as  to  what 
occurred  upon  the  occasion  of  the  riot,  be- 
vond  the  fact  that  when  the  Police,  on  inform- 
ation  received  from  the  prisoner  Baza 
(who  had  himself  been  wounded),  repaired 
to  the  spot,  they  found  Solim  lying  sense- 
less on  the  ground,  with  Moti  Mondul  lying 
not  far  off  with  several  very  severe  sword- 
cuts — Seeboo  and  Megha  being  also  there, 
and  wounded,  though  less  severely.  From 
the  statements  made  by  the  prisoners  them- 
selves, as  well  as  from  other  evidence,  it 
sufficiently  appears  that  quarrels  accompa- 
nied by  litigation  had  for  some  weeks  been 
going  on  between  Moti  Mondul  and  the 
deceased.  They  lived  in  the  same  village, 
and  all  the  villagers  appear  to  have  taken  the 
side  of  either  the  one  or  the  other. 

Of  the  particular  riot  in  the  course  of 
which  Solim  received  the  blow  of  which 
he  died,  the  Judge  says :  "  It  would  appear 
*'  that  the  common  object  on  Moti  Mondul's 
"  side  was  to  put  an  end  to  the  case  Solim 
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''  had  broiyB;ht,  and  to  punish  him  and  his 
"  witnesses.  Murder  probably  was  never 
''  intended,  but  Solim  met  his  death  in  the 


u 


not. 
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The  Judge's  finding  as  to  the  prisoners 
Moti  Mondul,  Seeboo,  and  Megha,  is  as  fol- 
lows :  "  I  find  that  they  were  members  of 
"the  same  riotous  party  which,  in  prose- 
*'  cution  of  a  common  object^  caused  the 
''  death  oi  Solim.  I  find  no  intention  to 
''  cause  death  proved.  I  am  unable  to  state 
"  with  what  weapon  Solim  was  killed.  I 
"  consider  the  crime  does  not  come 
**  under  any  of  the  Clauses  in  Section 
**  300,  but  think  that  there  must  have  been 
"  a  knowledge  that  death  was  likely  to 
"  result  from  the  proceedings  in  this  riot, 
**  and  I  consider  the  prisoners  all  equally 
"guilty  under  the  latter  part  of  Section 
"  304,  and  sentence  each  of  them  to  five 
**  years*  rigorous  imprisonment."  The  con- 
viction is  for  culpable  homicide  n£>t  amount- 
ing to  murder,  the  Court  holding  that  the 
prisoners  caused  the  death  of  Solim  by 
acts  done  "with  the  knowledge  that  their 
"  acts  were  likely  to  cause  death,  but  without 
"  any  intention  to  cause  death,  or  to  cause 
"  such  bodily  injury  as  was  likely  to  cause 
"  death." 

I  have  gone  carefully  through  the  whole 
of  the  evidence  on  the  record,  and  I  find 
nothing  which  makes  me  doubt  the  correct- 
ness of  the  Judge's  finding  upon  the  facts. 
Upon  those  facts,  however,  I  think  that  the 
conviction  ought  to  have  been  for  murder, 
for  they  bring  the  case  directly  and  clearly 
within  the  3rd  Clause  of  Section  300. 

The  Judge  has  found  specifically  that  the 
prisoners  had  neither  the  intention  nor  the 
knowledge  necessary  to  bring  the  offence 
within  the  first  or  the  second  Clause  of 
Section  300;  but  he  does  not  find  speci- 
ficall]^  that  they  had  not  the  intention 
necessary  to  bring  the  offence  under  the  3rd 
Clause.  The  Judge,  in  an  earlier  part  of 
his  judgment,  says  generally  that  he  docs 
not  consider  the  offence  comes  under  any 
of  the  Clauses  of  Section  300.  But  in  the 
formal  finding  at  the  end,  he  declares  (without 
naming  Section  300)  that  there  was  no  such 
intention  or  knowledge  as  would  bring  the 
offence  within  the  first  or  second  Clauses, 
but  does  not  declare  that  there  was  not  such 
an  intention  as  would  bring  the  offence 
under  the  3rd  Clause.  But  the  3rd  Clause, 
as  it  appears  to  me,  expressly  applies  to  the 
facts  found,  and  upon  the  facts  which  he 


found  the  Judge  was  wrong  in  law  in  not 
applying  this  Clause,  and  convicting  the 
prisoners  of  murder. 

Omitting  the  first  and  second  Clauses  of 
Section  300,  the  Section  runs  thus  :  **Ex- 
**  cept  in  the  cases  hereafter  excepted,  cul- 
"pable  homicide  is  murder  if  the  act  by 
"  which  the  death  is  caused  is  done  w:ih  the 
"intention  of  causing  bodily  injur)'  to  any 
"  person,  and  the  bodily  injur)'  intended  to 
"  be  inflicted  is  sufficient  in  the  ordinary 
"  course  of  nature  to  cause  death."  And 
annexed  to  the  Section,  we  have  this  iilns- 
tration  (c)  \  **  A  intentionally  gives  Z 
"  a  club-wound  sufficient  to  cause  tRe  death 
"  of  a  man  in  the  ordinary  course  of  nature. 
"  Z  dies  in  consequence.  Here  A  is  guilty 
"  of  murder,  although  he  may  not  have  in- 
"  tended  to  cause  Z's  death." 

The  present  case  falls  directly  within  these 
words.  The  medical  evidence  proves  that 
Solim  died  from  the  effects  of  one  blow  by 
which  his  skull  was  fractured,  and  that  in  all 
other  respects  the  body  was  in  a  healthy  Slate. 
He,  therefore,  as  is  in  fact  found  by  the 
Judge,  received  a  wound  "  suflicient  to 
"  cause  the  death  of  a  man  in  the  ordinary 
"  course  of  nature ;'"  and,  in  the  absence  of 
any  evidence  to  the  contrary,  the  presump- 
tion is  that  the  person  who  inflicted  the 
wound  intended  to  inflict  it,  "although  he 
"  may  not  have  intended  to  cause  Solim's 
"  death."  The  offence  therefore  is  murder, 
unless  one  or  other  of  the  exceptions  to 
Section  300  are  applicable.  But  none  of 
them  apply.  There  had  been  frequent  quar- 
rels and  some  personal  violence  used  be- 
tween the  parties  on  previous  occasions. 
When  Solim  was  struck  down,  the  prison- 
ers were  all  of  them  members  of  an  unlaw- 
ful assembly,  the  common  object  of  which 
was  the  punishing  of  Solim  and  his  sup- 
porters. In  the  "  prosecution  of  the  com- 
mon object  of  that  assembly,"  as  expressly 
found  by  the  Judge,  Solim  received  a  blow 
on  the  head  of  which  he  died.  Reading 
Section  149  of  the  Penal  Code  with  Section 
300,  all  the  three  prisoners  are  guilty  of 
murder. 

The  question,  then,  arises  whether,  acting 
as  a  Court  of  Revision  under  Section  405 
of  the  Code  of  Criminal  Procedare, 
we  ought  to  reverse  the  conviction  and 
sentence,  and  to  declare  that  the  prisoners 
are  guilty  of  murder,  and  must  be  trans- 
ported for  life. 

I  am  inclined  to  think  that  we  oagfat* 
following  the  rule  laid  down  in  Gorachand 
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Gopees  case  (V.  Weekly  Reporter,  45, 
Criminal).  Inasmuch  as  the  Judge  has 
not  found  an  absence  of  the  intention 
mentioned  in  Clause  3  of  Section  300,  and 
inasmuch  as  the  facts  found  by  hira  clearly 
bring  the  case  within  the  terms  of  this 
Clause,  and  shew  that  the  conviction  for 
calpable  homicide  not  amounting  to  mur- 
der is  on  the  facts  found  by  the  Judge  wrong 
in  law,  it  sefems  to  me  that  we  should,  in 
reversing  this  conviction,  be  acting  in  ac- 
cordance with  the  decision  of  the  Court  in 
the  case  which  I  have  just  mentioned.  But 
I  entertain  doubts  on  the  subject  which  arise 
chiefly  from  the  decision  in  the  case  of 
Torab  Sheikh  (V.  Weekly  Reporter  2,  Crimi- 
nal}, which  in  some  respects  conflicts  with 
the  decision  in  Gorachand  Gopee's  case.  I 
think  that  the  question  ought  to  be  referred 
lo  a  Full  Bench  for  decision. 

As  regards  the  prisoner  Bazu,  I  think  he 
ought  not  to  have  been  tried  along  with  the 
other  prisoners.  Bazu  belonged  to  Solim's 
par(^,  the  common  object  of  which  party 
^'as  the  very  opposite  of  the  common  object 
of  Moti  Mondul's  party.  Moti  Mondul, 
Seeboo,  and  Megha,  are  tried  and  punished 
for  the  murder  of  Solim ;  Bazu  is  tried 
and  punished  for  a  wholly  different  offence, 
the  causing  grievous  hurt  to  Moti  Mondul. 
These  two  charges  cannot  be  properly  lump- 
ed up  together,  and  tried  as  one  offence,  in 
which  all  the  prisoners  are  jointly  concerned  : 
and  prisoners  never  can  be  rightly  tried 
together  unless  for  an  offence  in  the  com- 
mission of  which  they  are  all  charged 
with  being  jointly  implicated.  In  the 
riot  Moti  Mondul  received  several  very 
bad  sword-cuts,  which  might  have 
caused  his  death.  He  has  recovered  ;  and 
surely,  if  Bazu  is  to  be  tried  for  the  grievous 
hurt  done  to  Moti  Mondul,  it  is  only 'reason- 
able, if  not  absolutely  essential  to  the  ends 
of  justice,  that  the  injured  man  should  be 
examined  as  a  witness,  and  that  the  Court 
should  hear  from  the  witness-box  what  he 
has  to  say  on  the  subject. 

It  seems  to  me  that,  when  there  is  a  re- 
gular fight,  as  in  this  case,  between  two 
distinct  parties,  the  object  of  the  one  being 
tiirectly  the  opposite  to  the  object  of  the 
other,  the  two  parties  never  can  be  properly 
put  on  their  trial  together  when  charged 
^'uh  culpable  homicide  of  whatever  kind. 

I  think  that  the  conviction  and  sentence 
and  all  the  proceedings  as  against  Bazu 
ought  to  be  set  aside,  and  that  a  new  trial 
should  be  had  as  regards  him. 


As  Mr.  Justice  Loch  does.nbt  concur 
with  me  in  the  view  I  take  as  to  the  con- 
viction of  the  prisoner  Bazu,  and  as  the 
question  seems  to  me  to  be  one  .of  very 
great  importance,  I  think  that  it  is  desira- 
ble that  this  question  also  should  be  re- 
ferred to  a  Full  Banch. 

Loch,  J. — Having  read  the  remarks  of 
my  colleague,  Mr.  Justice  Macpherson,  it 
appears  to  me  that  both  the  questions  men- 
tioned by  him,  which  are  of  great  import- 
ance, should  be  submitted  for  the  decision 
of  a  Full  Bench.  The  judgments  quoted 
by  him  are  apparently  conflicting,  and  it 
is  very  necessary  that  the  powers  of  this 
Court,  as  a  Court  of  Revision,  should  be 
properly  defined. 

The  judgments  of  the  Full  Bench  were 
'as  follows  : — 

Peacock,  C.y.  (concurred  in  by  Bayley, 
Kemp,  an^  Seton-Karr^  JJ^* 

I  cannot  concur  in  thinking  that  the 
conviction  of  the  prisoners  of  culpable 
homicide  not  amounting  to  murder  can  be 
set  aside,  and  a  conviction  of  murder  sub- 
stituted by  this  Court,  either  as  a  Court  of 
Appeal,  or  as  a  Court  of  Revision,  and  I  am 
of  opinion  that  the  case  cannot  be  sent  back 
for  a  new  trial. 

One  of  the  leading  principles  of  the  Code 
of  Criminal  Procedure  is  that  there  can  be 
no  appeal  from  a  judgment  of  acquittal,  and 
that  this  Court  cannot,  as  a  Court  of  Revi- 
sion, alter  the  finding  of  a  Court  of  Session 
upon  any  question  of  fact. 

An  appeal  lies  upon  law 'or  fact.  Revision 
is  only  in  respect  of  matters  of  law,  or  too 
great  severity  of  sentence.  On  appeal, 
a  judgment  of  acquittal  cannot  be  reversed  ; 
on  revision,  it  cannot  be  reversed  upon  the 
ground  that  the  evidence  would  have  war- 
ranted the  Judge  in  finding  the  pitsoner 
guilty  of  a  more  aggravated  offence  than 
that  of  which  he  was  convicted. 

If  a  prisoner  is  charged  with  murder  and 
also  with  culpable  homicide  not  amounting 
to  murder  with  reference  to  one  and  the 
same  act  of  killing,  and  if  he  is  convicted  of 
culpable  homicide  not  amounting  to  murder, 
he  is  substantially  acquitted  of  murder,  and 
the  Court  cannot  upon  appeal  hold  that  the 
evidence  was  sufficient  to  warrant  a  convic- 
ticyi  of  murder  and  alter  the  conviction 
accordingly ,'*or  reverse  the  finding  and  send 
the  case  back  for  a  new  trial. 
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In  the  case  of  Gorachand  Gopee,  5 
Weekly  Reporter,  Criminal  Rulings,  page 
45,  it  was  held  that  this  Court,  as  a  Court 
of  Revision,  might  set  aside  a  judgment  of 
acquittal  for  error  in  law,  and  either  pass  a 
proper  sentence,  or  order  a  new  ttial  accord- 
ing to  the  circumstances  of  the  case.  The 
case  supposed  was  one  in  which  the  facts 
found  would  show  that  the  acquittal  was 
wrong  in  law,  not  that  the  evidence  would 
have  warranted  a  different  finding  on  the 
facts.  • 

In  that  case  the  Court  said  :  ''  Suppose 
"  the  decision  of  a  Judge  J^hould  be  mon- 
'"  strously  absurd.  Suppose,  upon  an  indict- 
"  ment  for  murdering  a  child,  the  Judge  and 
"  the  Assessors  should  find  that  the  prisoner 
"  caused  the  death  of  the  child  by  doing  an 
"  act  with  the  intention  of  causing  its 
"  death,  and  that  the  case  did  not  fall 
"  within  any  of  the  exceptions  mentioned 
"  in  Section  300  of  the  Penal  Code.  But 
"  suppose  they  should  ilso  finfl  that  the 
"  child  was  under  the  age  of  six  months, 
*'  and  the  Judge  should  hold  that  it  w^ 
"  not  murder  to  kill  a  child  under  that  age, 
"  and  should  therefore  acquit  the  prisoner 
"  and  order  him  to  be  discharged,  could  it 
"  be  contended  that  the  judgment  of  acquittal 
"  could  not  be  set  aside,  and  thatihe  prisoner 
"  should  go  free  for  ever  .^  I  apprehend 
"  that  the  Court,  as  a  Court  of  Revision, 
"  would  clearly  have  the  power  to  set  aside 
**  the  judgment  of  acquittal,  and  declare 
"  that,  upon  the  facts  found,  the  prisoner  was 
"  guilty  of  murder,  and  send  the  case  back 
"  to  the  Judge,  ordering  him  to  apprehend 
"  the  prisoner  (if  he  had  been  discharged), 
"  and  to  pass  the  proper  sentence  upon  him. 

"  If,  in  the  case  above  supposed,  the 
"Judge  were  to  say  it  is  not  necessar\ 
"  to  try  whether  death  was  caused  by 
"  an  act  done  with  the  intention  of  causing 
"  death,  because,  if  it  was  so  caused,  the 
"  prisoner  was  not  guilty  of  murder,  I  find 
"that  the  child  was  under  the  age  of  six 
"  months,  and  therefore  acquit  the  prisoner, 
"  in  such  a  case  t^ere  would  be  no  finding 
"  on  the  facts,  and  the  Court,  as  a  Court  of 
"  Revision,  would  merely  set  aside  ihe 
acquittal,  and  order  a  new  trial.  I  have 
supposed  an  error  in  law  which  is  not 
likely  to  occur.  I  put  it  merely  as  an 
"  illustration.  There  are  many  constructions 
"of  law  equally  erroneous,  though  not  so 
"  clearly  so." 

In  the  case  of  the  Queen  versus  Torab 
Sheikh,  5  Weekly  Reporter,  Criminal  Rul- 
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ings,  page  2,  this  Court  held  that,  by  finding 
the  prisoner  guilty  of  culpable  hoipidde  not 
amounting  to  murder,  the  Sessions  Judge 
and  Assessors  had,  in  substance  and  effect, 
'acquitted  him  of  culpable  homicide  amount- 
ing to  murder,  and  consequently  acquitted 
him,  as  well  of  an  intention  to  caus^ 
death  as  of  the  knowledge  that  the  act 
done  was  so  imminently  dangerous  as  to 
bring  the  case  within  the  provisions  of 
Clause  4,  Section  300  of  the  Penal  Code. 

They  say :  "  It  appears  to  us  that,  by 
finding  the  prisoner  guilty  of  culpable 
homicide  not  amounting  to  murder,  the 
Sessions  Judge  and  Assessors,  in  substance 
and  effect,  acquitted  him  of  culpable  homi- 
cide  amounting  to  murder ;  and  conse- 
quently acquitted  him,  as  well  of  any 
intention  to  cause  death  as  of  the  know- 
ledge that  the  act  done  was  so  imminently 
dangerous  as  to  bring  the  offence  within 
Clause  4,  Section  300,  in  the  same  way  as 
they  would  have  acquitted  hira,  if  they 
had  expressly  found  that  he  caused  the 
death  with  the  knowledge  that  the  act 
was  likely  to  cause  death,  but  without  the 
intention  mentioned  in  Clause  i,  2,  or  3 
of  Section  300,  and  without  the  know- 
ledge mentioned  in  Clause  4  of  that 
Section. 

"  If  ihey  had  expressly  acquitted  him  of 
murder  in  that  way.  it  would  not  have 
been  competent  to  this  Court,  either  as  a 
Court  of  Appeal'  or  as  a  Court  of  Revision, 
to  find  that,  according  to  the  evid^ce, 
the  prisoner  caused  the  death  with  the 
knowledge  mentioned  in  Clause  4,  for 
whether  the  death  was  caused  with  iLat 
knowledge  or  not,  was  entirely  a  question 
of  fact. 

"  As  a  Court  of  Appeal,  they  could  not 
have  done  so  in  consequence  of  Section 
407. 

**As  a  Court  of  Revision,  they  could  not 
have  done  so,  as  the  error  was  not  one  of 
law,  nor  was  the  sentence  illegal  (see  Sec- 
tions 403,  404,  and  405  of  the  Code  of 
Ciiminal  Procedure). 

*'  However  wrong  the  Court  may  think 
that  the  Sessions  Judge  and  Assessors  were 
in  acquitting  of  murder,  they  have  no 
power,  in  our  opiftion,  to  correct  the  error. 
However  inadequate  they  may  consider 
the  sentence,  they  have  not,  in  our  opi- 
nion, any  power  to  enhance  it,  as  the 
sentence  is  one  which  is  authorized  by 
law  for  the  offence  of  which  the  prisoner 
was  found  guilty." 
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In  that  case  the  question  had  reference  to 
Clause  4,  Section  300.  In  this  to  Clause 
3  of  the  same  Section.  If  that  decision  is 
correct  (and  I  cannot  doubt  that  it  is  so), 
llie  principle  laid  down  applies  equally  to 
Clause  3  as  to  Clause  4. 

The  present  case  falls  within  Section 
399 ;  it  does  not  fall  within  any  of  the  ex- 
ceptions to  Section  300.  Still  it  is  not 
necessarily  a  case  of  murder.  It  does  not 
follow  that  a  case  of  culpable  homicide  is 
murder,  because  it  does  not  fall  within  any 
of  the  exceptions  in  Section  300.  To  render 
culpable  homicide  murder,  the  case  mi^st 
come  within  the  provisions  of  Clauses  i,  2, 
3,  or  4  of  Section  300. 

In  the  present  case,  it  has  been  found  that 
there  was  no  intention  to  cause  death.  The 
case,  therefore,  does  not  fall  within  Clause  i. 
It  is  not  contended  that  it  falls  wiihin 
Clause  2  or  Clause  4 ;  consequently  it  is  not 
murder,  unless  it  falls  within  Clause  3  of 
Section  300. 

Was  then  the  act  done  wiih  the  intention 
of  causing  bodily  injury  ;  and,  if  so,  was  the 
bodily  injury  intended  to  be  inflicted  suffi- 
cient in  the  ordinary  course  of  nature  to  cause 
death  ?  The  Judge  has  not  found  that  the 
bodily  injury  intended  to  be  inflicted  was 
sufficient  in  the  ordinary  course  of  nature  to 
cause  death.  He.  finds  expressly  that  the  case 
does  not  fall  under  any  of  the  Clauses  of 
Seciion  300,  and  the  facts  found  do  not  show 
that  he  was  wrong  in  point  of  law  in  holding 
that  the  case  did  not  fall  within  any  of  those 
Clauses.  If  he  had  found  that  the  act  was 
done  with  the  intention  of  causing  bodily 
injury  to  the  deceased,  and  that  the  bodily 
injury  intended  to  be  inflicted  was  sufficient 
in  the  ordinary  course  of  nature  to  cause 
death,  the  fact  so  found  would  have  shown 
that  he  was  wrong  in  law  in  holding  that  the 
case  did  not  fall  within  any  of  the  Clauses 
of  Section  300,  for  the  facts  so  found  would 
have  shown  that  it  fell  wiihin  Clause  3  of 
Section  300.  If  he  had  found  that  fact,  the 
case  would  have  come  within  the  principle 
of  Gorachand  Gopee's  case.  Not  having 
found  the  fact,  the  case  comes  under  the 
rule  laid  down  in  the  case  of  the  Queen 
versusToizb  Sheik  above  cited.  The  evidence 
might  have  justified  the  Judge  in  finding 
the  fact,  but  that  merely  shows  that 
his  finding  did  not  come  up  to  the  point 
which  the  evidence  would  have  justified. 
It  cannot  authorize  this  Court  to  look,  at 
the  evidence  for  the  purpose  of  reversing 
tiie  acquittal  of  murder,  and  of  convicting 
the  prisoner  of  that  Qffence. 


The  finding  of  the  Judge  tha^  there  was 
no  such  knowledge  as  would  bring  the  case 
within  Clause  2  or  Clause  4,  coupled  with 
his  omission  to  find  that  the  bodily  injury 
intended  to  be  inflicted  was  not  sufficient 
in  the  ordinary  course  of  nature  to  cause 
death,  is  not  tantamount  to  a  finding  that 
the  injury  intended  was  sufficient  in  the 
ordinary  course  of  nature  to  cause  death, 
nor  can  it  authorize  this  Court  to  find  that 
it  was  so,  and  to  reverse  the  Judge's  finding 
that  the  case  did  not  fall  wiihin  Clause  3, 
Section  300,  which  was  included  in  his  gene- 
ral finding  that  the  case  did  not  fall  within 
any  of  the  Clauses  of  that  Section.  If  the 
Court  was  right  in  Torab  Sheik's  case  in 
holding  that  the  Judge  and  Assessors,  by 
finding  the  prisoner  guilty  of  culpable  ho- 
micide not  amounting  to  murder,  not  only 
acquitted  him  of  an  intention  to  cause  death, 
but  also  of  the  knowledge  that  the  act  done* 
was  so  imminently  dangerous  as  to  bring 
the  offence  within  Clause  4,  it  is  clear  that 
a  similar  finding  in  the  present  case  must 
ajpiount  to  an  acquittal  of  an  intention  to 
inflict  such  bodily  injury  as  would  be  suffi- 
cient in  the  ordinary  course  of  nature  to 
cau.se  death. 

It  is  said  that  the  Judge  has  not  found 
that  the  injury  intended  to  be  inflicted  was 
not  sufficient  in  the  ordinary  course  of 
nature  to  cause  death.  Suppose  that  he 
had  expressly  found  that  it  was  not  suffi- 
cient, it  is  clear  that  this  Court  could  not 
have  altered  hi^  finding  in  that  respect  for  the 
purpose  of  altering  his  conclusion  that  the 
prisoner  was  guilty  of  culpable  homicide 
not  amounting  to  murder  ;  or,  in  other  words, 
of  reversing  his  acquittal  of  murder,  and  of 
convicting  the  prisoners  of  that  offence. 

Suppose  a  Jury  in  a  special  verdict  had 
found  the  facts  as  the  Judge  has  done.  It 
is  clear  that  such  a  verdict  would  not  have 
amounted  to  a  verdict  of  guilty  of  murder, 
nr.l  ib.it  ihe  Court  could  not  have  supplied 
the  necessary  fact  by  finding  that  the  injury 
intended  to  be  inflicted  was  sufficient  in  the 
ordinary  course  of  nature  to  cause  death. 
Nor  could  the  Court  have  presumed  that 
the  Jury  intended  to  find  that  fact  in  the 
atTirmatlve,  merely  from  their  omission  to. 
negative  it.  It  would  be  much  more  rea- 
sonable to  infer  ( if  the  law  allowed  in- 
ferences at  all  in  such  a  case)  that  the  Jury 
considered  that  their  omission  to  find  in 
the  negative  would  never  be  considered  to 
amount  to  a  finding  in  the  affirmative. 

I  am  clearly  of  opinion  that  this  Court 
cannot    add    a   fact   to    the    finding    of   a 
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Judge  ov  Jury  in  the  case  of  acquittal, 
even  if  the  omission  was  contrary  to  the 
weight  of  evidence,  any  more  than  it  can 
reverse  or  set  aside  a  judgment  of  acquittal 
if  it  is  clearly  contrary  to  the  evidence. 

The  appeal  will  therefore  be  dismissed  as 
regards  the  three  prisoners  named  above. 

The  Magistrate  was  wrong  in  sending 
up  joint  charges  against  persons  who  took 
part  in  the  riot  in  opposite  sides,  for  the 
two  parties  had  not  a  common  object. 

Bazus  case, — The  Judge,  however,  took 
a  right  view  of  the  case  as  regards  the 
prisoner  Bazu  in  deciding  whether  he  was 
innocent  or  guilty.  This  prisoner  has  had 
a  fair  trial,  he  has  not  been  prejudiced 
by  the  error  of  the  Magistrate,  and  in  my 
opinion  there  is  no  ground  for  setting  aside 
the  verdict,  or  reversing  the  conviction  or 
sentence.  The  appeal  must  be  dismissed  as 
regards  this  prisoner. 

Phear,  J. — I  agree  generally  in  the  judg- 
ment of  the  Chief  Justice. 

We  cannot  interfere  under  the  circum- 
stances of  the  case  of  Seehoo  and  Megha, 
unless  we  see  on  the  facts  found  by  the 
Judge  that  he  has  committed  an  error  of 
law.  It  is  said  that  he  has  committed  such 
error  by  finding  facts  which  amount  to  the 
crime  of  murder  on  the  part  of  the  prisoners, 
'tind  yet  acquitting  them  of  that  crime.  1  do 
not  think  that  he  has  found  facts  sufficient 
to  support  a  charge  of  murder.  On  the 
contrary,  he  finds  expressly  that  this  case 
does  not  fall  under  any  of  the  Clauses  of 
Section  300.  If  this  finding  stood  alone,  it 
seems  to  me  that  it  would,  wiihout  doubt,  be 
taken  to  amount  to  a  negativing  of  the  facts 
mentioned  in  those  Clauses  as  material  to  the 
crime  of  murder.  Then,  is  there  anything 
in  the  rest  of  the  judgment  to  modify  it  } 
I  think  not.  The  Judge,  no  doubt,  £;ocs  on  to 
expressly  negative  the  facts  of  two  of  those 
Clauses,  and  omits  at  the  same  time  to  sav  anv 
thing  with  regard  to  those  of  the  third,  al- 
though he  finds  that  death  was  caused  by  the 
bodily  injury  intended  to  be  inflicted;  and, 
no  doubt,  if  that  injury  was  in  itself  such 
as  would,  in  the  ordinary  course  of  nature, 
be  sufficient  to  cause  death,  the  requisites  of 
that  third  Clause  would  be  complied  with  : 
still  he  steps  short  of  here  saying  in  words 

that  it  was  so  sufficient. 

• 

I  cannot  from  his  silence  in  this  place, 
coupled    though    it    be    with    his    express 


denial  of  the  facts  in  the  other  Sections, 
infer  that  he  meant  to  affirm  the  sufficiency  of 
the  injury  in  the  ordinary  course  of  nature 
to  cause  death.  This  being  so,  it  seems  to  me  \ 
that  his  previous  general  finding  is  untouch- 
ed, and  therefore  it  is  impossible  for  me  to 
say  that  he  has  made  the  error  in  law  which  ' 
has  been  alleged.  1 

As  to  Bazu's  case,  I  think  it  was  ex-  , 
tremely  improper  that  this  prisoner  should  ' 
have  been  tried  jointly  with  the  other  pri-  j 
soners. 

The  offence  with  which  he  was  charged 
was  entirely  distinct  from  those  charged 
against  them.  So  far  was  he  from  having 
any  common  purpose  with  them  in  regard  10 
the  conduct  which  formed  the  basis  of  the 
charges  that  he  and  they  were  clearly  mem- 
bers of  bitterly  hostile  parlies  respectively. 
However,  I  do  not  see,  from  the  materials 
before  me,  that  any  injustice  has  been  done 
to  the^  prisoner  by  reason  of  the  irregularity 
of  the  trial,  and  indeed  I  am  disposed  to 
believe  that  he  has,  under  the  peculiar  cir- 
cumstances of  the  case,  been  rather  advan- 
tasred  therebv  than  otherwise.  I  therefore 
do  not  think  that  there  is  here  anv  sufficient 
reason  for  ordering  a  new  trial. 

Macphersony  J. — On  further  consider- 
ation, I  think,  as  regards  the  first  three  pri- 
soners, that,  as  the  Sessions  Judge  has  ex- 
pressly said  that  the  case  does  not  fall 
within  any  of  the  Clauses  of  Section  300,  he 
must  be  held  to  have  found  (however  erro- 
neously) such  a  state  of  facts  as  does  not 
amount  to  murder,  and  to  have  acquitted  the 
prisoners  of  that  offence,  notwithstanding 
the  apparent  modification  of  his  first  find- 
ing by  his  subsequent  more  detailed  find- 
ing as  to  the  knowledge  and  intention  with 
which  the  act  which  caused  the  death  was 
done.  1  therefore  concur  in  the  opinion  that 
we  cannot,  as  a  Court  of  Appeal  or  Revision. 
alter  the  finding  of  acquittal,  and  convict  the 
prisoners  of  murder. 

As  regards  the  prisoner  Bazu,  I  remain  of 
the  opinion  which  I  expressed  in  referring 
his  case  to  a  Full  Bench  for  decision. 

T.och,  7.— I  concur  with  Mr.  Justice 
Macpherson  regarding  the  three  prisoner 
convicted  of  culpable  homicide  not  amount- 
ing to  murder.  With  regard  to  the  prisoner 
Bazu,  I  think  the  preferable  course  would 
have  been  to  have  committed  him  seprately ; 
but  I  see  no  sufficient  ground,  under  the 
circumstances,  to  order  a  new  trial. 
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The  29th  July  1867. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Trial  by  Jury  (Gowalpara). 

Criminal  Appellate  Jurisdiction. 

Queen  versus  Bhagidhone  Katchari  and 

others. 

Committed  by  the  Deputy  Commissionery  and 
tried  by ,  the  Commissioner  of  Coach  Behar 
Division f  on  a  charge  0/ robbery,  &'c. 

The  Commissioner  of  Cooch  Behar  has  no  power  to 
hold  trial  by  Jury  in  the  Gowalpara  District. 

Glover,  y. — It  has  already  been  ruled 
bj  a  Division  Bench  of  this  Court  in  the 
case  of  Reg.  versus  Khoodeeram,*  on  the 
loih  July  1867,  that  the  Commissioner 
of  Cooch  Behar  has  no  power  to  hold  trials 
by  Jury  in  the  Gowalpara  District. 

Following  this  ruling,  the  judgment  of 
the  Commissioner  of  Cooch  Behar,  in  the 
case  of  Reg.  versus  Bhagidhone  and  others, 
must  be  cancelled,  and  the  trial  quashed. 

The  Commissioner  will  hold  a  new  trial 
with  the  aid  of  Assessors. 


The  29th  July  1867. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

M  urder — Rtinning:-a-muck. 

Criminal  Referred  Jurisdiction. 

Queen  versus  Bishonath  Bunneea. 

Where  a  quiet,  peaceable  man,  suddenly  and  without 
the  least  motive  or  provocation,  runs-a-muck  ag^ainst 
all  around  him,  his  case  is  different  from  an  ordinary 
esse  of  deliberate  murder  deserving  of  the  extreme 
penalty. 

Glover^  J. — The  evidence  in  this  case 
Jas  very  fully  and  plainly  laid  before  the 
7»  and  there  can  be  no  doubt  whatever 
^t  the  prisoner  killed  the  deceased  Pochai, 
well  as  wounded  three  other  persons. 
The  Jury  found  that  the  prisoner  was  not 
isane  at  the  time,  and  there  was  no  evidence 

•  See  ante,  p.  39. 


to  show  that  he  had  ever  before  been  out  of 
his  senses.  That  he  has  been  perfectly 
sane  ever  since,  is  unquestionable. 

The  commission  of  the  murder  by  the 
prisoner,  and  his  sanity  at  the  time,  are  facts 
found  by  the  Jury  after  considering  all  the 
evidence  in  the  case,  and  this  Court  cannot 
interfere  with  the  conviction. 

At  the  same  time,  although  we  consider 
the  Jury  justified  in  finding  that  the  pri- 
soner was  sane  at  the  time  the  act  was  com- 
mitted, there  are  circumstances  which 
seem  to  make  it  unnecessary  to  visit  the 
crime  with  the  extreme  penalty. 

It  is  one  of  those  cases  in  which  a  quiet, 
peaceable  man,  by  all  accounts,  suddenly  and 
without  the  least  motive  or  provocation,  runs- 
a-muck  against  all  around  him.  He  may 
have  been  sane  immediately  before  and  im- 
mediately after,  and  there  may  be  no  evidence 
whatever  to  show  that  he  was  insane  at  the 
moment  of  his  attack  ;  still  it  is  impossible  to 
avoid  the  conviction  that  the  man's  mind  was 
not  in  its  normal  state,  and  that  this  case  is 
very  different  from  ordinary  cases  of  de- 
liberate murder. 

We  think  that,  under  all  the  circumstances 
of  the  case,  we  are  justified  in  remitting  the 
capital  sentence,  and  in  awarding  one  of 
transportation  for  life. 


The  29th  July  1867. . 
Present  : 
The  Hon'ble  F.  B.  Kemp,  Judge. 

Eyidence — Statement  und^r  promise  of 

pardon. 

Criminal  Appellate  Jurisdiction. 

Queen  versus  Radanath  Dosadh. 

Committed  by  the  Magistrate,  and  tried  by 
the  Sessions  Judge  of  Bhaugulpore,  on  a 
charge  of  dacoity,  ^c, 

A  statement  made  under  promise  of  pardon  is  no 
evidence  against  a  prisoner. 

The  prisoner  has  been  convicted  of  dacoity 
and  of  escaping  from  lawful  custody.  He 
has  been  sentenced  for  the  first  offence 
to  10  years'  transportation,  and  a  fine  of 
Rs,2  50. 

A  dacoity  took  place  in  1863  in  the  house 
of    Gordyall    Mundle.     The   prisoner    was 
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arrested  in^Ghazeepore,  and  sent  down  to 
Bliaugalpore  ;  he  made  a  full  confession,  and 
a  promise  of  pardon  was  made  to  him  ;  he 
then  made  a  statement  confirming  his  pre- 
vious confession.  But,  without  fulfilling  the 
condition  under  which  pardon  was  tendered, 
he  escaped  from  hajut,  and  has  very  lately 
been  apprehended.  His  defence  now  is 
that  he  is  not  the  Pudarul  Dosadh  who 
confessed  and  then  absconded,  and  that  his 
name  is  Ghur  Borun  Dosadh. 

The  identity  of  the  prisoner  is  the  first 
question.  This  has,  in  my  opinion,  been 
satisfactorily  established  by  the  evidence,  and 
I  entertain  no  doubt  on  the  question. 

The  statement  made  under  the  promise  of 
pardon  is  no  evidence  against  the  prisoner. 
To  admit  such  would  be  contrary  to  the 
policy  of  Section  203,  Code  of  Criminal 
Procedure,  as  observed  by  the  judges  of 
this  Court  on  review  of  the  jail  delivery 
statements.  But  there  is  the  confession  of 
the  prisoner,  which  is  evidence  against  the 
prisoner,  and  which  has  been  proved  to  have 
been  voluntarily  given. 

I  reject  the  appeal. 


The  29th  July  1867. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and 
C.  P.  Hobhouse,  Judges. 

Section  270,  Code  of  Criminal  Procedtlrc— False 
Complaints — Amends— Criminal  Trespass- 
Mischief  upon  land—House-breaking:  by  night 

Criminal  Revisional  Jurisdiction. 

Reference  under  Section  ^j^.  Code  of  Crimi- 
nal Procedure. 

Queen  versus  Lalioo  Sing  and  others. 

Section  270,  G»c1e  of  Criminal  Procedure  (authorizing 
the  award  oy  a  Majristrate  of  amends  in  cases  of  false 
complaints)  applies  only  to  complaints  made  and  cases 
tried  under  Chapter  XV.  of  the  Code,  and  is  limited  to 
cases  punishable  under  the  Penal  Code  with  imprison- 
ment for  a  period  not  exceeding  six  months. 

50  rupees  is  the  measure  of  compensation  awardable 
from  any  complainant,  irrespective  of  the  number  of 
accused  persons. 


Semble. — Criminal  trespass  is  a  part  of  the  offence  c! 
mischief  committed  upon  land,  as  well  as  of  hocfr- 
breaking  by  night. 

Jackson,  J. — It  seems  to  me  quite  clear 
that  the  order  of  the  Magistrate  in  ihi? 
case  was  made  without  jurisdiction. 

Section    270    of    the    Code    of    Criminal 
Procedure  authorizes  a  Magistrate,   in  anrl 
case   where  he  shall  dismiss  the  complaint 
as  frivolous  and  vexatious,  "  in  his  discretion 
"  by  his  order  of  dismissal  to  award  that 
"the  complainant  shall  pay  to  the  accused 
"  person    such   amends  not  exceeding  fift>! 
"  rupees  as   to   such  Magistrate  shall  seem 
"  just  and  reasonable."     This  Section,  both 
by  the  place  where  it  occurs,  and   also  by 
the   language   which    it  uses   in   respect  of 
dismissingcomplaintSjfs  manifestly  applicable 
only  to  complaints   made   and    cases  tried] 
under    the    15th    Chapter   of   the    Code  of! 
Criminal  Procedure,  and  the  procedure  in  I 
this  case  is  limited  by  Section  257  to  cases 
punishable   under   the   Indian    Penal   Code| 
with  imprisonment  for  a  period  not  exceed- 
ing six  months.     The  accused    persons  in 
this   case   were   not   tried    under    the   i^th 
Chapter  of  the  Code:  they  were  pm  upon 
their  trial   under   the   14th   Chapter  of  the 
Code  for  art  offence  under  the  427th  and 
447th  Sections  of  the  Penal  Code.     One  oi 
these  Sections  relates  to  an  offence  punish- 
able with  imprisonment,  which  may  extend 
to  two  years  and  fine.     Such  a  case  is  clearly 
beyond   the   purview   of   the    15th    Chapter 
of  the  Procedure  Code.  • 

It  has  been  suggested  that  the  Magistrate 
might  deal  with  the  complaint  in  this  case 
merely  upon  that  part  of  the  charge  which 
relates  to  criminal  trespass,  that  being  an 
offence  which  can  be  dealt  with  under  the 
1 5th  Chapter  of  the  Code.  But  this  clearly  is 
not  so,  because  the  offence  of  which  ihe.<« 
parties  were  charged — a  graver  offence,  that  is 
mischief  committed  uponjthe  land  of  complain- 
ant— must  have  been  preceded  by  criminal 
trespass.  The  criminal  trespass,  therefore, 
was  merely  a  portion  of  it.  In  the  same  way. 
a  person  who  commits  house-breaking  by 
night  does,  at  the  ver>'  first  or  at  some  part 
of  his  proceedings,  commit  the  act  of  crimi- 
nal trespass.  It  might  as  well  be  said  tiiat 
the  Magistrate  would  be  at  liberty,  disre- 
gardit  g  the  graver  portion  of  the  charge,  to 
treat  this  as  a  case  of  criminal  trespass,  and 
inflict  a  fine  upon  the  complainants  by  way 
of  compensation  to  the  accused.  That 
clearly  he  could  not  do. 
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Another  point  arises  in  the  case. 

The  Magistrate  awarded  to  the  several 
accused  persons  sums  of  money  by  way  of 
amends^  amounting  to  25  rupees  to  each 
person.  This  also,  it  seems  to  me,  was  be- 
yond the  power  of  the  Magistrate,  because 
Section  270  provides  "  that  the  complainant 
shall  pay  to  the  accused  person  such  amends 
not  exceeding  50  rupees  as  to  such  Magis- 
trate shall  seem  just  and  reasonable."  Fifty 
rupees,  therefore,  appears  to  be  the  measure 
of  compensation  which  the  Magistrate 
is  authorized  to  award  from  any  complain- 
ant. The  Magistrate  observes  that,  if  this 
sum  had  been  divided  amongst  several  ac- 
cused persons,  the  compensation  would  be 
vei}'  inadequate.  Possibly  it  might  be. 
But  the  injured  party  may  have  other  re- 
medies, and  there  are  other  ways  of  punish- 
ing persons  bringing  false  complaints. 

It  appears  to  me,  therefore,  that  the  Magis- 
trate's order  was  erroneous,  and  ought  to  be 
set  aside. 

Hothouse  J  J. — 1  concur  on  both  points. 


*        The  30th  July  1867. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  C.  P.  Hob- 
house,  Judges, 

Conviction  (under  Police  Act  V.  of  x86z). 

Criminal  Jurisdiction. 

Revisw7i  of  Proceedings  under  Section  ^o^, 
Code  of  Criminal  Procedure. 

Queen  i^ersus  Kassiinuddin  Constable. 

That  the  tacts  proved  would  also  constitute  an  offence 
under  a  Section  of  the  Penal  Code  seems  to  be  no  rea- 
son for  quashing'  a  conviction  under  the  special  Jaw, 
ActV.  ofiS6i. 

Jackson,  J, — IxAYKT  Am,  a  police  offi- 
cer, was  convicted  before  the  Joint  Magistrate 
of  Gya  of  an  oflFence  under  Section  29,  Act 
V.  of  1861. 

He  appealed  to  the  Court  of  Session,  and 
the  Judge  (whether  of  his  own  motion  or  in 
consequence  of  a  communication  from  the 
Magistrate  of  the  District,  dees  not  precisely 
appear),  being  of  opinion  that  the  facts  in 
evidence  amounted  to  an  offence  under  Sec- 


tion  218,  Indian  Penal  Code,  annulled  the 
conviction,  and  directed  the  commitment  of 
Inayet  Ali  and  another  police  officer  who 
was  also  implicated  and  had  been  similarly 
convicted. 

The  Sessions  Judge  assumed  jurisdiction 
to  make  these  orders  under  Sections  427,  4.34, 
and  435  of  the  Code  of  Criminal  Procedure. 
Subsequently,  having  doubts  of  the  legality 
of  his  own  orders,  he  made  a  communication 
to  this  Court,  and  we  called  for  the  proceed- 
ings. 

Clearly  the  order  made  could  not  be  sup- 
ported under  Section  427,  because  the  ap- 
pellant had  not  been  convicted  of  "  an  offence 
not  triable  by  "  the  Magistrate. 

And  as  the  facts  certainly  did  constitute 
(if  proved)  a  violation  of  duty,  the  convic- 
tion was  not  otherwise  invalid,  and  could  not 
be  set  aside,  unless  the  Appellate  Court 
disbelieved  the  evidence.  That  the  facts 
proved  wop  Id  also  constitute  an  offence 
under  a  Section  of  the  Indian*  Penal  Code 
seems  to  be  no  reason  for  quashing  a  con- 
viction under  the  special  law,  Act  V.  of 
1861. 

It  seems  to  me,  therefore,  that  the  order  of 
the  Court  of  Session  was  erroneous  and 
must  be  reversed,  and  the  conviction  will  be 
thereby  restored. 

Hoh house,  J. — I  concur. 


The  31st  July  1867. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Evidence— Certificate  under  Section  aoc  Code 
of  Criminal  Procedure— Attestation  by  magis- 
trate. 

Queen  versus  Rezza  Hossein  and  others. 

Committed  by  the  Deputy  Magistrate,  and 
tried  by  the  Sessions  Judge  of  2^-P4rgun- 
nahs,  on  a  charge  of  kidnapping,  &c. 

The  certificate  required  under  Section  Joj,  Cods  of 
Criminal  Procedure,  need  not  be  in  tfie  haodwntinf  of 
the  presiding  officer,  but  may  be  under  his  hand  only, 
/.  e.»  signed  Dy  him. 

where  a  Jury  is  satisfied  as  to  the  genumeness  of  an 
attestation  by  a  Magistrate,  it  is  ufincccssary  to  cail  the 
Magistrate  to  swear  to  his  signature. 

91-^ 


56 


Criminal 


THE  WKKKLY  RBPORTKR. 


Rulings. 


[Vol.Vm 


Kempj  *y. — These  prisoners  have  been 
convicted ;  No.  i  with  the  offence  of  abet- 
ment of  kidnapping,  the  other  three  with 
the  substantive  offence  of  kidnapping ;  No.  i 
^as  been  sentenced  to  3  years,  Nos.  2,  3, 
and  4  each  to  one  year's  rigorous  innprison- 
ment.     The  trial  was  by  Jury. 

The  main  points  taken  before  us  in 
appeal  wxre : — 

isi, — That  the  evidence  of  the  girl's  age 
was  not  sufficient. 

2nd, — That  the  confession  of  the  prisoner 
Rezza  Hossein  was  not  admissible  as  evi- 
dence  against  h^m,  inasmuch  as  it  had  not 
been  taken  with  the  formalities  prescribed 
by  law. 

3rd, — That  the  Judge  ought  to  have 
instructed  the  Jury  to  consider  the  evidence 
adduced  to  prove  the  moowakut  or  temporary 
marriage  of  the  prisoner  Rezza  Hossein 
with  the  witness  Laddun ;  for  if  such  mar- 
riage be  established,  the  offencfe  of  kidnap- 
ping falls  to  the  ground. 

On  the  first  point  we  have  the  evidewce 
of  the  father  of  the  girl,  of  a  near  relation, 
and  that  of  the  Civil  Surgeon.  This  evi- 
dence was  fairly  put  to  the  Jury,  and  they 
came  to  the  conclusion  that  the  girl  was 
under  sixteen  years  of  age. 

On  the  second  point  we  find  that  the 
confes.<;ion  of  the  prisoner  Rezza  Hossein 
was  recorded  by  the  Deputy  Magistrate 
Duliduddin  in  the  languace  of  the  prisoner, 
as  well  as  that  of  the  officer  who  recorded 
it.  The  certificate  required  under  the 
provisions  of  Section  205,  Code  of  Criminal 
Procedure,  is  appended  to  the  confession,  and, 
though  written  in  Bengalee,  is  in  due  form. 
The  initials  of  the  Deputy  Magistrate,  with 
his  official  designation,  are  affixed  in  attes- 
tation of  the  examination  of  the  accused. 
The  absence  of  the  signature  of  the  pri- 
soner who  can  write  is  not  material,  for  the 
lawdoes  not  enact  that  the  examination  of 
the  accused  is  to  be  signed  by  him ;  and  that 
without  such  attestation  it  is  inadmissible; 
the  certificate  being  in  due  form,  we  are  not 
to  presume  that  the  Deputy  Magistrate 
affixed  his  initials  thereto,  without  being 
cognizant  of  the  fact  that  be  w^as  certifying: 
that  the  examination  of  the  accused  was 
taken,  as  the  certificate  tells  us  it  was.  in  the 
presence  and  in  the  hearing  of  the  Deputy 
Magistrate,  and  that  it  contains  accurately 
the  whole  of  the  statement  made  by  the 
prisoner.  '• 

The  law  does  not  enact  that  the  form  of 
the  certificate  is  to  be  written  in  the  hand- 


writing of  the  presiding  officer,  but  that  it 
is  to  be  ''  under  his  hand,"  that  is  to  say,iiif  : 
to  be  signed  by  him.   There  can  be  no  doubt  , 
that  the   initials   are   those   of   the  Depotr 
Magistrate.      Section   366   of  the   Code  d 
Criminal  Procedure  enacts  that  the  examina-  \ 
lion    of    the    accused     person    before   the ' 
Magistrate    shall   be   given   in   evidence  it  1 
the  trial,  and  the  attestation  of  the  Magis- 
trate shall  be  sufficient  primd  facie  proof  of 
such  examination,  and  such  attestation  shall 
be  admitted  without  proof  of  the  signature 
to  it.  unless  the  Court  shall  see  reason  to 
doubt  its  genuineness.    The  Jury  was  satisfied 
that    the    signature    was    genuine ;   it   was, 
therefore,   unnecessary   to   call    the   Deputy 
Magistrate  to  swear  to  his  signature. 

We  have  had  our  attention  called  to  the 
case  of  the  Queen  versus  Mussamut  Niranl 
and  Moniruddin,  reported  in  Vol.  VII.  of  the 
Weekly  Reporter,  Criminal  Rulings,  page 
49.  In  that  case  it  was  very  questionable 
whether  the  certificate  required  by  Sectioi^ 
205  of  the  Code  of  Criminal  Procedurt 
was  under  the  hand  of  the  Magistrate. 
The  learned  Judges  in  that  case  observed 
that  what  purported  to  be  the  signature  of 
the  Magistrate  was  an  "irregularly- shaped 
mark  or  figure  which  might  be  ihc  rudi-; 
menis  of  a  signature  of  some  English  Magis-; 
irate."  There  was  also  a  disregard  of  thei 
form  in  which  the  certificate  ought  to  be 
recoided.  That  case  is  therefore  very  dif- 
ferent from  the  cas^  before  the  Court. 

On  the  last  point  we  find  that  the  Jodi^ 
did  notice  the  plea  of  the  prisoner  that  be 
had  been  married  to  the  girl  Laddun  un(^er 
a    form    which    is    prevalent    amongst   il« 
Mahomedans    of    the    Sheeah    sect.     Tbis 
form    of   marriage   is  called   the  moowakut 
form.     See   Baillie's  Digest  of  the  Mahonn- 
edan  Law,  page  18.     Evidence  was  taken  in 
support   of  the   prisoner's   plea,  which  vai 
submitted  to  the  Jury.     This  evidence  did 
not  satisfy  the  Jury;  and,  after  perusing  iu 
we  see   no   reason   to   think  that  the  J  or)' 
formed  a  wrong  estimate.     We  may  further 
observe  that  this  plea  of  a  temporar}*  mar- 
riage with  the  girl  Laddun  was  raised  for 
the    first   lime  before    the   Sessions  Cmt^- 
Before  the  Deputy  Magistrate  the  pri'«ner 
stated  that  he  had  formed  an  illicit  connec- 
tion with  the  girl  Laddun,  and  that  she  was  a 
consenting    party    to    leaving    her   father's 
house  and  guardianship. 

We  see  no  reason  to  interfere,  and  con- 
firm the  conviction  and  sentences,  rejectinif 
the  appeal.  ^ 
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The  3rd  August  1867. 

Present  : 

The  Hon'ble  W.  S.  Seton-Karr  and 
A.  G.  Macpherson,  Judges. 

Prisoner's  defence. 

Criminal  Revisional  Jurisdiction. 

Reference ^  under  Section  ^J4,   Code  of  Cri- 
minal Procedure. 

Nirba  Sing  versus  Tofuzzul  Hossein,  and 

vice  versd. 

The  High  Court  will  not  interfere  upon  a  mere  state- 
Dient  of  a  prisoner,  unsupported  by  any  evidence  what- 
ever, that  the  Magistrate,  who  convicted  him,  did  not 
Kcord  the  whole  of  the  defence  he  wished  to  make. 

Ma^pherson^  J. — The  Magistrate  refers 
this  case  to  the  High  Court  apparently  on 
the  ground  that  there  has  been  a  serious 
irregularity  in  the  proceedings  of  the  Assist- 
ant Magistrate  whereby  the  prisoner  has  been 
injured.  The  irregularity  alleged  is  that  the 
Assistant  Magistrate  omitted  "  to  record  the 
full  defence  which  the  petitioner  says  he 
wished  to  make."  The  Assistant  Magistrate 
has  recorded  that  which  he  says  is  the  full 
defence  made  by  the  prisoner.  There  is 
nothing  to  show  us  that  the  Assistant  Magis- 
trate did  not  in  fact  record  the  whole  defence 
made  by  the  prisoner  or  which  the  prisoner 
wished  to  make.  It  is  obviously  quite  im- 
possible for  us  to  interfere  upon  a  mere 
naked  assertion  of  a  prisoner  who  has  been 
convicted,  unsupported  by  any  evidence 
whatever,  of  there  having  been  an  omission 
or  irregularity  on  the  part  of  the  Assistant 
Magistrate. 

There  is  nothing  illegal  in  the  Assistant 
Magistrate's  proceedings  so  far  as  we  can  see. 
With  the  merits  of  the  case  we  have  nothing 
to  do,  as  there  is  no  appeal  to  this  Court. 


The  3rd  August  1867! 

Present : 

The  Hon'ble  W.  S.  Seton-Karr,  Judge. 

Record 

Queen  versus  Rutton  Meah. 

Committed  by  the  Magistrate ^  and  tried  by 
the  Sessions  Judge  ojfjessore^  on  a  charge 
of  dishonestly  using  as  genuine  forged 
documents^  6fc. 

Documents  which  form  the  basts  of  a  charge  against 
a  prisoner  should  not  be  buried  among  a  mass  of  papers 
in  the  nuthee,  but  should  be  put  either  in  the  Calendar 
or  by  themselves  in  an  envelope,  or  in  some  conspicuous 

part  of  the  record  where  they  would  be  seen  at  once. 

* 

This  is  a  very  clear  case.  The  docu- 
ments which  are  dakhilas  have  been  clearly 
tampered  with  and  altered,  and  they  are 
shown  to  (lave  been  quite  free  from  erasures 
when  first  delivered  to  the  prisoner. 
•  I  have  again  to  complain,  as  I  so  often  have 
complained,  that  the  dakhilas  tampered  with 
are  buried  in  a  mass  of  papers,  and  that  time 
has  been  lost  in  hunting  for  them. 

Documents  like  these  are  really  parts  of 
the  indictment  against  the  prisoner,  and 
should  be  put  either  with  the  calendar  or 'by 
themselves  in  an  envelope,  or  in  some  con- 
spicuous part  of  the  record  where  they  would 
be  at  once  seen. 

The  appeal  is  rejected. 


The  5th  August  1867. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Scton  Karr, 

Judges. 

Dacoity— Approver— Search— Kind  of  efvidcoce 
on  which  Conrts  will  do  well  not  to  conTict. 

Queen  versus  Ram  Sagor  and  others. 

Committed  by  the  Magistrate,  and  tried  by 
the  Sessions  Judge  of  Backergunge,  on 
a  charge  of  dacoity. 

The  evidence  of  an  approver  for  whose  appearance 
at  the  trial  there  was  not  the  slightest  reason,  and  the 
mere  fact  that  in  the  houses  of  each  of  the  four 
prisoners  only  one  article  of  the  stolen  property  ww 
f^und,  was  held  insufficient,  under  the  circumstances  of 
this  case  where  the  best  witnesses  were  not  examined, 
to  support  a  conviction  of  the  prisoners  on  a  charge  of 
dacoity. 
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Seton-Kfirr,  J. — This  is  a  very  un- 
satisfactory case  in  which  four  men  have 
been  convicted  of  dacoity  on  the  evidence  of 
one  approver  and  of  other  witnesses  to  the 
finding  of  one  single  article  of  property  in 
each  of  the  houses  of  the  four  prisoners. 

The  dacoity  was  committed  on  the  boat 
of  a  Mr.  C.  Jackson,  and  it  is  somewhat 
remarkable  that  neither  he  nor  his  servant 
were  able  positively  to  identify  a  single  one 
of  the  assailants. 

The  approver  pretends  that  the  four 
prisoners  with  others  called  him  away  to 
commit  the  dacoity,  but  his  version  of  the 
attack  strikes  me  as  eminently  suspicious. 
He  would  have  us  believe  that,  as  he  neared 
Mr.  Jackson's  boat,  another  boat,  apparently 
quite  unconnected  with  his  own  party, 
attacked  the  complainant's  boat  from  the 
other  side.  Then  there  is  not  the  slightest 
reason  why  the  approver  should  have  volun- 
teered a  confession  in  this  case  at  all.  Not 
a  scrap  of  property  was  found  in  his  house. 
No  one  had  mentioned  him,  he  is  not  related 
to  any  of  the  prisoners,  and  there  was  no 
reason  for  him  to  apprehend  any  danger  to 
his  liberty  or  person,  as  he  was  arrested  on 
mere  suspicion. 

I  wcmki  put  aside  the  evidence  of  this 
person  altogether. 

Then  as  to  the  finding  and  recognition 
of  the  articles.  The  boat,  if  we  are  to 
believe  Mr.  Jackson,  was  completely  cleared 
of  its  contents,  and  yet  no  more  ihan  four 
trifling  articles  are  recovered,  and  these  four 
are  all  divided  amongst  the  four  prisoners, 
one  article  to  each  house. 

The  Sessions  Judge  appears  to  have  been 
struck  with  this  very  curious  fact. 

It  is  true  that  all  the  articles  are  such  as 
mighl^  be  easily  recognized  and  identified, 
and  I  kave  no  reason  to  doubt  that  they 
bek>nged  to  Mr.  Jackson. 

But  only  one  witness  actually  deposes 
that  he  himself  found  anything.  Mahomed 
FqzU,  witness  No.  6,  found  the  knife  in 
Bachai's  house  The  other  articles  are 
a  comb,  a  shirt,  and  a  lota^  and  they  are 
all  discovered  and  dragged  to  light  by  a 
muaeless  constable,  by  Bhugwan  Muzumdar, 
and  by  Chuiider  Coomar  Ghose. 

Not  one  ol  these  persons  has  been  ^x- 
amtned ;  and,  though  I  have  no  doubt  that 
Mr.    Irvine,   the   Superintendent,   did   what 


he  could  to  prevent  unfair  practices,  yet  it 
is   impossible   to   place   confidence  on  the 
version  for  the  prosecution  as  to  the  finding 
of  the  articles  when  the  best  evidence  to  that 
finding,  except  in  one  instance,  has  not  been 
taken.     The  prisoners,  no  doubt,  arc  bad 
characters,  and  a  river-dacoity  actually  took 
place.     But  the  whole  evidence  which  wonid 
inculpate  the  four  prisoners  is  to  my  appre- 
hension so  suspicious  in  some  points,  and 
so  wanting  in   others,  and  the  stoi}*  of  the 
approver   is    so   very   unsatisfactory,  that  I 
cannot  think  the  prisoners  should  ever  have 
been  convicted. 

I  am  generally  unwilling  to  disturb  a 
conviction,  when  both  the  Judge  and  the 
Assessors  agree ;  but  in  this  instance  I  am 
sure  I  never  should  have  convicted,  if  pre- 
siding at  a  Sessions  trial,  on  such  evidence, 
and  I  would  give  the  prisoners  the  benefit 
of  all  the  circumstances  and  all  the  doubts 
which  I  have  pointed  out. 

I'he  case  must  go  to  a  second  Judge.  I 
think  it  is  too  late  to  take  the  evidence  of 
Chunder  Coomar  and  others  now. 

Loch,  J, — I  have  gone  through  these 
proceedings  more  than  once  very  carefnlly. 
I  think  that  there  can  be  no  question  as  to 
the  evidence  regarding  the  search  of  the 
houses  and  finding  the  property,  which,  no 
doubt,  belongs  to  the  complainant.  But  the 
credibility  of  the  evidence  on  this  point  doe^ 
not  exclude  the  possibility  of  previous  collu- 
sion, with  which  the  prisoners  charge  the 
Darogah,  who  is  a  brother  of  the  complainant. 
I  concur  with  my  colleague  in  rejecting  the 
evidence  of  the  approver.  His  account 
appears  to  rae  very  unsatisfactory'.  Then 
as  to  the  search.  It  was  carefully  and  pro- 
perly conducted  by  the  District  Superintend- 
ent of  Police,  but  the  fact  that  or.lv  ooe  item 
of  property  unmistakably  belonging  to  the 
complainant,  and  no  more,  was  found  in  e««A 
of  the  prisoners'  houses,  raises  in  my  mind  so 
strong  a  suspicion  as  to  the  truth  of  the  case, 
that  I  think  it  would  be  unsafe  to  convici 
the  prisoners  merely  on  the  evidence  to  ibc 
search.     The  prisoners  must  be  released. 
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The  5th  August  1867. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  C.  P. 
Hobhouse,  Judges. 

CosTictioo  by  one  Mag^istrate  on  evidence  re- 
corded before  another — Appeal  on  merits. 

Criminal  Revisional  Jurisdiction. 

Revision  of  Proceedings  under  Sections  40^ 
and  40s  0/  the  Code  of  Criminal  Proce- 
dure, 

Queen  versus  Poornoo  Chunder  Doss 
and  others. 

Where  a  prisoner  is  convicted  by  one  Magistrate  upon 
evidence  previously  recorded  before  another,  the  defect 
cannot  be  cured  by  the  evidence  being  aprain  recorded, 
and  the  conviction  confirmed. 

No  appeal  upon  the  merits  can  be  entertained  from  a 
conviction  which  was  based  on  no  leg'al  evidence,  and 
which  was  absolutely  bad  in  law. 

We  are  of  opinion  that,  for  the  reasons 
siated*m  Mr.  Justice  Jackson's  judgment  ac- 
corded on  the  I  St  July,  the  proceedings  must 
be  set  aside,  and  ihe  conviction  quashed. 

The  judgment  of  ist  July  was  as 
follows  : — 

Jackson t  J, — In  this  case  the  petitioners 
were  convicted  by  the  Joint  Magistrate  upon 
a  trial  in  which  the  evidence  had  been  pre- 
viously recorded  before  another  Magistrate. 
They  appealed  to  the  Sessions  Judge,  and  the 
Sessions  Judge  directed  the  Magistrate  to 
record  the  evidence  in  the  presence  of  the 
accused,  and  to  report  the  result  to  the  Court 
of  Session.  The  Joint  Magistrate  complied 
literally  with  this  instruction,  recorded  the 
evidence,  and  sent  it  up  to  the  Court  of 
Session,  and  thereupon  the  Court  of  Session 
confirmed  the  conviction  and  sentence  origi- 
nally, come  to.  We  have  therefore  this  ano- 
maly that  the  conviction  which  the  Sessions 
Judge  must  have  considered  to  have  been 
improperly  arrived  at  was  not  set  aside.  The 
evidence  for  the  prosecution  and  defence  was 
again  recorded  in  the  presence  of  persons 
against  whom  a  conviction  was  standing,  and 
which  conviction  was  subsequently  upheld. 
The  Magistrate  who  heard  the  evidence 
recorded  no  opinion  and  passed  no  judgment 
upon  the  case,  and  the  Sessions  Judge  subse- 


quently confirmed  the  sentence^  which  he 
himself  held  to  have  been  illegally  passed. 

The  petitioner's  vakeel  now  applies 
to  this  Court  to  take  uj)  the  case  and  enter- 
tain an  appeal  upon  the  merits,  and  he  relies 
upon  the  case  of  Mohesh  Cn under  Chatterjee, 
which  is  to  be  found  in  Volume  II.,  Weekly 
Reporter,  page  13,  Criminal  Rulings.  This 
case,  it  appears  to  me,  is  distinguishable  from 
the  case  cited,  because  in  that  case  the  evi- 
dence for  the  prosecution  had  been  properly 
taken,  and  the  conviction  was  passed,  therefore, 
upoti  legal  evidence,  but  the  Sessiofis  Judge 
thought  it  expedient  that  evidence  should  be 
recorded  bearing  upon  ihe  innocence  of  the 
accused,  and  he  therefore  remitted  the  case 
to  the  Magistrate,  in  order  that  that  evidence 
might  be  recorded,  and  the  result  communi- 
cated to  him. 

In  this  case  the  conviction  was  absolutelv 
passed  upon  no  legal  evidence  at  all,  and  it 
was  therefore  absolutely  bad  in  law. 

I  think  Therefore  that  we  cannot  entertain 
the  appeal  here  as  an  appeal  upon  the  merits 
of  the  case,  but  that  we  must  send  for  the 
record,  in  order  that  the  proceedings  may  be 
entirely  quashed,  and  the  Magistrate  directed 
to  pass  judgment  according  to  Ikw. 


The  5lh  August  1867. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Forcible|carrying  off  of  crop — Sections  378  and 

114,  Penal  Code. 

Criminal  Revisional  Jurisdiction. 

Revision  of  Proceedings  under  Sections  404 
and  40 Sy  Code  of  Criminal  Procedure. 

Queen  versus  Shib  Chunder  Mundle  and 

another. 

Where  a  Court  finds  that  parties  came  with  a  number 
of  armed  men  and  carried  off  a  crop,  the  finding  amounts 
to  that  of  a  forcible  carryings  oflf  without  the  consent  of 
the  owner.  Even  if  they  took  no  part  in  the  actual 
taking,  they  must,  with  reference  to  Section  1 14,  Indian 
Penal  Code,  be  considered  guilty  of  the  substantive 
offence  under  Section  ^jS. 

JCemp,  J. — Thesk  prisoners  have  been 
convicted  of  theft  by  the  Joint  Magistrate 
of  the  24'Pergunnahs,  which  conviction  has 
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been  affirined  by  the  Sessions  Judge  of  that 
district  on  appeal. 

The  case  comes  before  us  under  Section 
404,  and  we  must,  therefore,  be  satisfied  that 
there  has  been  an  error  in  the  decision  on 
a  point  of  law.  It  appears  to  us  very  clear 
that  there  has  been  no  such  error. 

The  Joint  Magistrate  found  that  the  pri- 
soners had  plundered  the  crop  of  the  pro- 
secutor. The  Sessions  Judge,  though  he 
does  not  use  the  word  *'  plunder,"  finds  that 
the  prisoners  came  with  a  number  of  armed 
men  and  carried  of!  the  crop.  This  finding, 
in  our  opinion,  clearly  amounts  to  this>  that 
the  carrying  of!  was  a  forcible  one,  and 
without  the  consent  of  the  owner  of  the 
crop. 

In  the  Courts  belo.w  the  prisoners  took  an 
entirely  distinct  line  of  defence  from  that 
taken  for  them  by  their  learned  Counsel  in 
this  Court. 

Below  the  prisoners  set'  ug  an  alibi 
which  they  failed  to  prove.  In  this  Court 
they  abandon  this  plea,  and  raise  an  entirely 
new  case,  urging  that  the  crops  were  taktn 
under  distraint.  Mr.  Bourke  also  urges  that 
his  clients  took  no  part  in  the  actual  taking, 
and  that  therefore  they  could  not  be  guilty 
of  theft  as  defined  in  Section  378  of  the 
Penal  Code.  But  it  has  been  found  by  the 
Courts  below  that  the  prisoners  took  a  large 
body  of  armed  men  with  them,  and  that  the 
crops  were  forcibly  cut  and  carried  off  under 
Section  1 14  of  the  Penal  Code.  The  prisoners 
must  be  considered  to  have  committed  the 
substantive  offence.  They  were  present ;  and, 
under  their  orders,  the  crop  was  forcibly  cut 
and  carried  off. 

The  appeal  is  rejected. 


The  1 2th  August  1867. 

Present : 

The-Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Section  434,  Code  of  Criminal  Procedure — Evi- 
dence of  one  witness. 

Criminal  Revisional  Jurisdiction. 

Reference  under  Section  4J4  of  the  Code  of 
Criviinal  Procedure. 

Queen  versus  Bindu  and  another. 

Section  434  of  the  Code  of  Criminal  Procedure  con- 
templates cases  where  the  sentence  or  order  is  contrary 
to  law. 

1  he  evidence  of  one  witness,  if  credible,  is  le^^ally 
sufficient  proof  of  any  but  certain  exempted  offen&s. 

Glover^  J, — We  do  not  see  the  necessity 
for  this  reference. 


Section  434  of  the  Procedure  Code  con- 
templates cases  where  the  sentence  or  order 
is  contrary  to  law.  Now,  the  evidence  of  one 
witness,  if  credible,  is  legally  sufficient  proof 
of  any  but  certain  specially-exempted  offences, 
and  the  Magistrate,  as  he  believed  that  evi- 
dence, was  justified  in  convicting. 

We  observe,  moreover,  that  this  witness 
was  a  neighbour,  living  close  by,  and  there- 
fore in  a  position  to  speak  to  the  facts  deposed 
to  by  him. 

As  to  ihe  defendants  themselves,  we 
find  nothing  in  the  record  to  shew  that  they 
were  treated  with  any  harshness ;  their  defence 
was  taken  in  due  form,  and  they  did  not  call 
witnesses.  Their  plea  was  a  simple  denial 
of  the  charge,  coupled  with  an  allegation 
which  they  made  no  attempt  to  prove. 


The  1 2th  August  1867. 

Present : 

The  Hon'ble  F.  A.  Glover,  Judge, 

Jury— Section  14,  Act  II.  of  1855. 

Criminal  Appellate  Jurisdiction. 

ft 

Queen  versus  Hosseinee. 

Committed  by  the  Magistrate,  and  tried  by  the 
Sessions  Judge  of  Patna^  on  a  charge  ef 
abducting  a  child  with  intent  dishonestly  to 
talie  moveable  property  from  his  person. 

Whether  or  no  a  child  was  competent  to  give  evidence 
within  the  meaninc:  of  Section  14,  Act  II.  of  1S55,  vas 
a  question  for  the  Jud^e  to  decide,  and  not  for  the  lury : 
the  amount  of  credit  to  be  ^ven  to  the  statement  oetog 
all  that  fell  within  the  province  of  the  Jury. 

There  seems  to  be  no  reason  for  inter- 
fering with  the  Lower  Court's  order  in  ibis 
case.  The  Sessions  Judge,  however,  should 
not  have  left  it  to  the  Jury  10  say  whether 
or  no  the  child  Nimkee  was  competent  to 
give  evidence  within  the  meaning  of  Section 
14,  Act  II.  of  1855,  that  being  a  question 
for  the  Judge  to  decide.  The  amount  of 
credit  to  be  given  to  the  girFs  statement 
was  all  that  fell  within  the  province  of  ibe 
Jury. 

No  substantial  injur}',  however,  has  been 
done  to  the  prisoner,  and  the  error  does  not 
amount  to  a  misdirection. 

For  the  rest,  the  evidence  was  ver^'  fol^ 
and  carefully  laid  before  the  Jury,  and  no 
point  of  law  is  raised  in  appeal. 

The  petition  must  be  rejected. 
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The  1 2th  August  1867. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  C.  P. 
Hobhouse,  Judges, 

Commitment:  of  a  discharg^ed  person — Section 
435,  Code  of  Criminal  Procedure — Powers 
of  Magfistrate  and  Joint  Mag^istrate. 

Criminal  Re  visional  Jurisdiction. 
Queen  versus  Tilkoo  Goala. 

The  dischargee  of  a  person  accused  of  an  offence  tri- 
able by  the  Court  of  Session  is  no  bar  to  his  beinsr  again 
brought,  with  a  view  to  commitment,  before  a  Magistrate 
who  may  proceed  in  such  a  ca&e  without  an  order 
from  the  Judge.  Section  435,  Code  of  Criminal  Proce- 
dure, applies  where  a  Magistrate  has  not  thought  fit  to 
commit.  * 

legally,  and  for  the  purposes  of  a  commitment,  a 
Magistrate  and  Joint  Magistrate  have  equal  powers,  and 
the  Joint  is  not  bound  to  act  upon  the  instructions  of 
the  Magistrate  in  a  judicial  proceeding  such  as  the 
commencement  of  a  preliminary  inquiry. 

Jackson,  J. — The  discharge  of  a  person 
accused  of  an  offence  triable  by  the  Court 
of  Session  is  no  bar  to  his  being  again 
apprehended  and  brought  before  a  Magis* 
trate  wiih  a  view  to  commitment.  The 
Magistrate  may  proceed  in  such  a  case  of 
his  own  motion,  and  his  authority  to  do 
so  is  quite  independent  of  an  order  from 
the  Court  of  Session  under  Section  435,  Code 
of  Criminal  Procedure,  which  applies  to  cases 
^iiere  the  Magistrate  has  not  thought  fit 
to  commit.  As  to  the  question  whether 
a  commitment  made  by  a  Joint  Magistrate 
under  the  order  of  the  Magistrate  of  the 
District  is  regular,  it  seems  to  me  hot  to 
affect  the  question  in  any  way  that  tht 
Joint  Magistrate  has  received  an  order  of 
the  Magistrate. 

Legally,  and  for  the  purposes  of  a  commit- 
ment, the  two  officers  have  equal  powers,  and 
the  Joint  is  not  legally  bound  to  act  upon  the 
nstructions  of  the  Magistrate  in  a  judicial 
proceeding  such  as  the  commencement  of 
ft  preliminary  enquiry;  but  the   Magistrate 


of  the  District  is  the  executive  superior, 
and  good  sense  would  usually  dictate  obe- 
dience, and  in  any  case  I  think  it  is  not  the 
business  of  the  Court  of  Session,  when  the 
commitment  is  otherwise  regular,  to  enquire 
into  the  orders  which  may  have  put  the 
committing  officer  in  motion. 

But  especially  when  the  Sessions  Judge 
merely  purposes  to  qtiash  the  commitment  in 
order  that  he  may  pass  a  fresh  order  of  com- 
mitment, I  think  that  would  be  a  needlessly 
circuitous  proceeding,  and  it  would  be  better 
to  pass  over  the  irregularit)',  if  there  were 
any;  as  it  is,  the  proceedings  appear  to  be 
quite  regular. 

Hohhouse,  J. — I  concur  in  thinking  the 
proceedings  regular. 


The  I3ih  August  1867. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  C.  P.  Hob- 
house,  Judges. 

Jurisdiction— Section  174,  Penal  Code — Order 
of  forfeiture  under  Section  184,  Code  of  Cri- 
minal  Procedure—Immaterial  error  of  pro- 
cedure. 

Criminal  Revisional  Jurisdiction. 

Reference  under  Section  ^j-^,  Code  of  Cri- 
minal Procedure, 

1.  Baijoo  Baul  versus  Gugun  Misser 

and  others  • 

2.  Queen  versus  Gugun  Misser. 

A  Magistrate  can  take  cognizance  of  an  offence 
under  Section  174,  Penal  Code,  committed  against  his 
own  Court. 

An  order  of  forfeiture  under  Section  1S4,  Code  of 
Criminal  Procedure,  if  substantially  legal,  cannot  be 
disturbed  for  an  immaterial  error  of  procedure. 


.    M 


Jackson,  J, — It  appears  to  me  that  there 
is'  nothing  in  the  law  which  forbids  a 
Magistrate   from  taking  cognizance  of  an 
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o£Fence   under   Section    174,   Indian   Penal 
Code,  committed  against  his  own  Court. 

The  case  falls  under  the  provisions  of 
Sections  168  and  171.  The  first  of  these 
forbids  any  other  Criminal  Court  from  taking 
cognizance  of  such  cases  except  with  the 
sanction  of  the  Court  against  which  the 
offence  was  committed.  The  latter  generally 
directs  that  the  accused  is  to  be  sent  before 
a  Magistrate  having  jurisdiction.  I  see  no- 
thing to  prevent  the  Deputy  Magistrate 
from  sending  the  case  for  investigaiion  to 
himself.  He  would,  as  Deputy  Collector, 
unquestionably  do  so.  A  Court  of  Session  in 
the  like  case  may  convict  and  trv  on  its  own 
charge  (Section  172). 

•  As  to  particular  contempts,  a  Magistrate  is 
restrained  (Section  163)  from  awardino;  inj- 
prisonment  or  a  fine  exceeding  200  Rs.  for  a 
contempt  in  his  own  presence  against  his 
own  Court.  In  ordering  the  accused  in  this 
case  to  be  imprisoned  in  the  Civil  Jail,  if 
they  should  not  pay  the  fine  inflicted,  the 
Deputy  Magistrate  had  probably  the  last 
quoted  Section  in  view.  That  Section  does 
authorize  imprisonment  in  the  Civil  Jail  in 
such  cases. 

In  this  case  the  sentence  was  irregular 
as  far  as  it  directed  the  imprisonment  to  be 
in  the  Civil  Jail,  although  the  law  does  not 
appear  to  provide  that  persons  sentenced  to 
imprisonment  for  offences  shall  be  confined 
in  any  particular  place.  The  irregularity, 
however,  is  very  trifling. 

Another  question  raised  is,  that  the  Depu- 
ty Magistrate  made  an  onier  under  Section 
184,  Code  of  Criminal  Procedure,  for  the  for- 
feiture of  certain  property  which  had  been 
attached,  and  that  the  order  was  recorded  in 
the  proceedings  taken  against  the  parties  \ 
under  Section  174, 

It  appears  to  me  that,  supposing  the  orc^er 
to  be  in  other  respects  regular,  it  was  not 


very  material  whether  it  was  put  up  with  the 
proceedings  of  the  case  in  w^hich  the  parties 
were  summoned  originally  to  appear,  or  of 
that  in  which  they  were  personally  dealt  with 
for  their  non-appearance  or  separately.  There 
is,  on  the  whole,  in  my  opinion,  no  suflScient 
reason  for  the  interference  of  this  Court. 

Hohhouse^  J, — As  I  understand  the  facts 
of  the  two  cases  referred  to  us,  they  are 
these  :  First, — The  Deputy  Magistrate  in  a 
complaint  made  under  Chapter  14,  Criminal 
Procedure  Code,  issued  a  warrant  against 
the  accused. 

The  accused  concealed  themselves  so  that 
within  the  meaning  of  Section  183  they 
could  not  be  found. 

Proclamation  was  issued  under  the  above 
Section  and  under  Section  184  for  the  ap- 
pearance of  the  accused  within  a  certain 
time  and  for  the  attachment  of  their  proper- 
ty ;  and,  on  their  non-appearance  within  that 
time,  their  property  was  declared  forfeit  to 
Government. 

It  appears  that  the  order  of  forfeiture  was 
not  issued  in  exactly  the  right  proceedings, 
but  in  substance,  as  my  brother  Jackson 
observes,  it  was  quite  legal,  and  I  agree  that 
it  cannot  be  disturbed. 

This  is  the  first  case  referred  to  us.  The 
second  case  is  this  :  Certain  persons  were 
legally  directed  to  attend  the  Deputy  Magis- 
trate in  person  at  a  certain  time  and  place  in 
obedience  to  a  certain  order,  and  they  inten- 
tionally omitted  to  attend  as  directed. 

This  was  a  contempt  committed  against 
the  Court  of  the  Deputy  Magistrate,  and  he 
himself  proceeded  to  try  and  punish  the 
offenders. 

For  the  reasons  given  by  my  learned  bro- 
ther, I  think  that  the  Deputy  Magistrate  bad 
jurisdiction,  and  I  agree  in  not  interfering 
with  his  proceedings. 
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The  19th  August  1867. 

Present: 

The  Hon'ble  G.  Loch  and  C.  P.  Hobhouse, 

Judges, 

Enquiry  under  Section  3x8,  Code  of  Criminal 
Procedure — Taking^  eyidence  in  two  cases 
together— Revision  under  Section  404. 

Criminal  Revisional  Jurisdiction. 

Revision  of  Proceedings  under  Section  404, 
Code  of  Criminal  Procedure, 

Messrs.  Watson  and  Co.,  ist  Party y 

versus 
Ranee  Sumomoyee,  2nd  Party, 

Two  iDvestigations  under  Section  318,  Code  of  Criminal 
Procedty^,  were  before  a  Magistrate  whoi  after  deciding 
one  of  the  cases,  remarked  on  the  other  that,  because 
the  lands  adjoined,  he  had  taken  the  evidence  in  the  two 
cues  together,  and  found  it  unnecessary  to  continue  the 
ntquiry  further.  Held  under  Section  404  that  the 
parties  kept  out  of  possession  were  entitled  to  a  full 
enquiry. 


\ 


Hohhousej  J, — The  record  shews  that 
there  were  two  investigations  under  Section 

18  of  the  Code  of  Criminal  Procedure  be- 
ore  the  Magistrate,  numbered  i  and  2  re- 
spectively. The  enquiry  in  No.  i  was 
conducted  regularly,  and  resulted  in  a  deci- 
sion in  favor  of  the  present  petitioner,  the 
Messrs.  Watson. 

On  case  No.  2  the  Magistrate  remarks 
that,  because  the  lands  in  plots  Nos.  i  and  2 
adjoined,  therefore  he  took  the  evidence  in 
two  cases  together,  and  then,  after  hearing 
the  evidence  of  the  witnesses  (apparently  I 
Messrs.  Abbot,  Hunt,  and  Raimer),  he 
found  it  "unnecessary  to  continue  the  en- 
quiry further,"  because  these  witnesses  had 
admitted  that  the  land  in  plot  No.  2  had 
heen  sown  with  dhan  by  the  opposite  party, 
Ranee  Sumomoyee,  and  because  dhan  was  in 
the  lands,  and  therefore  "possession  was 
clearly  with  the  other  party." 

Vol  tin. 


Mr.  Allan  for  the  petitionees  contends 
that  this  refusal  to  proceed  with  the  en- 
quiry was  an  error  in  law,  which  gives  him  a 
right  to  apply  to  this  Court  under  Section 
404,  and  he  prays  that  the  Magistrate's  order 
directing  the  opposite  party  to  be  retained 
in  possession  be  set  aside,  and  that  fall  en- 
quiry be  allowed  to  his  clients. 

We  think  this  contention  is  good.  The 
cases  were  two  distinct  cases,  and  petitioners 
were  entitled  in  the  words  of  the  law  to  an 
enquiry,  i,  /.,  of  course  to  a  full  enquiry 
upon  each  one  of  them,  and  the  order  in  case 
No.  2,  in  which  such  enquiry  was  denied  to 
petitioners,  must  be  set  aside,  and  a  fresh 
enquiry  be  held.  We  would  remark  too  that 
a  full  enquiry  would  seem  to  have  been  the 
more  necessaiy  in  this  case,  because  from 
the  result  of  certain  criminal  trials  for  tres- 
pass which  have  been  put  up  with  the  re- 
cord, it  would  appear  that  these  very  lands 
were  in  possession  of  petitioners,  so  much  so 
that  certain  dependants  of  the  opposite 
yarty  were  punished  for  criminal  trespass 
upon  the  lands. 


The  27th  August  1867. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Evidence  taken  down  in  English^Section  299, 
Code  of  Criminal  Procednre. 

Criminal  Revisional  Jurisdiction. 

Revision  of  proceeding  under  Section  404, 
Code  of  Criminal  Procedure. 

Queen  versus  Issur  Raut  and  others. 

Where  the  evidence  was  taken  down  by  the  Magis- 
trate in  English,  and  no  memo,  was  attached  to  it  (as 
required  by  Section  199,  Code  of  Criminal  Procedure ), 
stating  that  the  evidence  was  read  over  to  the  witness  in 
a  l^guage  which  he  understood,  it  was  held  that  there 
had  been  an  error  in  law  by  which  the  accused  was 
mattrially  prtjudtced. 
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KiMp,  y^ — ^TMtsf  prisoners  were  charged 
with  o^ences  under  Sectiond  144  and  t88  of 
the  Indian  Penal  Code,  and  were  sentenced 
by  th6  OEHitonmient  Magistrate  of  Dinapore 
to  t8  taithths'  rigorous  imprisonment,  or 
one  year  under  the  first  charge,  and  six 
months  under  the  second.  On  appeal,  this 
sentence  was  reduced  by  the  Officiating  Ses- 
sions Judge  of  Patna^ 

The  prisoners  applied  to  this  Court,  set- 
ting forth  that  the  conviction  and  sentence 
Are  Wrong  in  law,  inasmuch  as  the  Canton- 
te^nt  Magistrate  had  not  proceeded  according 
to  Uie  provisions  of  Sections  198,  199,  and 
S05  of  the  Code  of  Criminal  Procedure,  a 
fact  which  \t  admitted  by  the  Sessions  Judge. 
Other  grounds  which  affect  the^  merits  of 
the  case  more  than  any  illegal  act  in  the 
l>ro<?edtire  are  taken.  We  dispose  of  tl^e 
case  on  the  first  ground.  This  grotind  was 
urged  before  the  Sessions  Judge,  who  dispos- 
ed of  it  with  the  following  remarks :  ''  The 
Cantonment  Magistrate  of  Dinapore  has  sub- 
mitted an  explanation,  and  though  I  do  not 
assent  to  his  reading  of  the  latter  portion 
of  Section  198  as  giving  an  option  rather 
than  as  is  evidently  the  meaning,  a  choice 
of  one  of  two  reqtilrettients  in  a  course  of 
procedure  which  is  distinctly  enjoined  in  the 
preceding  part  of  the  Section,  and  again 
unmistakably  prescribed  in  the  succeeding 
Section,  yet,  considering  that  the  evidence  of 
the  witnesses  and  the  examination  of  the 
prisoners  were  recorded  in  full  in  his  own 
hand,  and  the  prisoners  had  ample  opportu^ 
nities  to  cross-examine  and  demand  expla- 
nation at  every  stage  of  the  trial,  I  am  of 
opinion  that  there  has  been  no  substantial 
failure  of  justice  to  them  by  the  procedure 
of  ^e  Csntonment  Magtstrale.  I  therefore 
overrule  the  objection." 

The  objection  of  the  Cantonment  Magis- 
tnite  states  that  it  is  the  practice  of  his 
Court  to  record  the  evidence  of  aU  witnesses 
in  English,  and  that  no  memo,  or  certificate 


has  ever  been  appended  to  the  evidence  of 
witnesses  as  required  by  Section  199  of  the 
Code  of  Criminal  Procedure. 

The  questions  we  have  to  decide  are, /ri/. 
whether  the  trial  of  the  prisoners  has  been 
conducted  legally ;  and,  second^  whether  thcr 
have  been  materially  prejudiced  by  a  de- 
parture from  the  procedure  laid  down  in  ihe 
Code.  We  have  no  hesitation  in  deciding 
the  first  question  in  the  negative,  and  the 
second  in  the  affirmative. 

Section  198  of  the  Code  of  Criminal 
Procedure  enacts  "that,  if  the  evidence  be 
taken  down  in  a  different  language  from 
that  in  which  it  has  been  given,  and  the 
witness  does  not  understand  the  language 
in  which  it  is  taken  down,  the  witness  may 
require  his  evidence  as  taken  down  to  be 
interpreted  to  him  in  the  language  in  which 
it  was  given,  or  in  a  language  which  he 
understands;  and  Section  199  says  that  a 
memorandum  to  be  signed  by  Uie  Magistrate 
shall  be  attached  to  the  evidence  of  each 
witness,  and  shall  state  that  the  tvidenct 
was  read  over  to  the  witness  in  a  language 
which  he  understood  (naming  the  language), 
and  that  the  witness  acknowledged  such 
evidence  to  be  correct.  * 

Now,  it  is  very  clear  that  the  evidence  in 
this  case  was  taken  down  in  English  by  the 
Cantonment  Magistrate,  and  that  it  was  not 
read  over  and  explained  to  each  witness  in 
a  language  which  he  understood,  for  there  is 
no    memo,    to    this  effect  as  required  by 
Section    199;    such    being    the    case,    the 
evidence    was    not    recorded    as    the    law 
directs.     We  are  also  unable  to  understand 
how    the     prisoners    could     cross-examine 
witnesses,     whose    evidence    in    chief    was 
taken  down   in  a  language  foreign  to  the 
accused,  and  of  which  no  attempt  at  explana- 
tion was  made.     There  has  therefore  been 
an  error  in  law  in  the  procedure  of  the  case 
by  which  the  accused  have  been  materially 
prejudiced,  and  this  Court,  acting  as  a  Court 
of  Revision,  quashes  the  trial  and  sentence, 
and  directs  that  the  prisoners  be  discharged. 
We  also  direct  the  Sessions  Judge  to  call  the 
attention  of  the  Cantonment  Magistrate  to 
the  provisions  of  the  Code  of  Criminal  Pro- 
cedure which  relate  to  the  examination  of 
witnesses  and  accused  parties,  and  to  enjoin 
upon  him  a  strict  observance  of  these  pro- 
visions, which  are  the  only  guarantee  this 
Court   can    have   that   the   examination   is 
conducted  fairly  and  properly. 
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The  28th  August  1867. 

Pnsint : 

The  Hon'ble  G,  Loch  and  C.  P.  Hobhoose, 

Judges. 

Incendiarism  with  a  view  to  a  false  charg^e — 
Sections  2xz  and  195,  Indian  Penal  Code. 

Criminal  Revisional  Jurisdiction, 

Revision  under  Section  40 $,  Code  of  Criminal 

Procedure, 

Queen  versus  Bhugwan  Ahir. 

Where  a  man  burns  his  own  house,  and  charges  an- 
otijer  with  the  offence  of  doing  so,  he  should  be  convict- 
ed and  sentenced  under  Section  2 1 1  (and  not  under  Sec- 
tion 195)  of  the  Penal  Code. 

Hobhouse^  y, — The  facts  in  evidence 
show  that  the  prisoner  burnt  down  a  house 
of  his  own,  and  then  falsely  charged  the 
complainant  with  the  ofFence  of  burning  it 
under  Section  436,  I  presume,  of  the  Penal 
Code, 

The  Judge  has  found  the  prisoner  guilty 
under  Sections  195  and  211,  Indian  Penal 
Code,  •and  has  sentenced  him  under  each 
Section  to  18  months'  rigorous  imprison- 
ment. 

I  am  inclined  on  the  whole  to  think  that 
the  act  of  the  burning  of  his  house  by  the 
prisoner  was  a  causing  of  a  circumstance 
to  exist  within  the  meaning  of  Section  192, 
and  might,  therefore,  be  punishable  in  cer- 
tain cases  under  Section  195,  and  with  some 
other  Section  of  the  Penal  Code,  as  in  this 
case  with  Section  456,  Indian  Penal  Code. 

But  here  the  firing  of  his  house  by  pri- 
soner was  simply,  it  seems  to  me,  a  minor 
act  on  his  part  subordinate  to  the  major 
act  of  making  the  false  charge,  for  the  fact 
of  the  burnt  house  was  manifestly  intended 
to  be  used  as  evidence  of  the  said  charge, 
and  1  think,  therefore,  that  there  should 
^ave  been  one  finding  and  sentence  under 
Section  211,  and  that  the  finding  and  sen- 
tence under  Section  195  must  be  set  aside. 

Lochy  J, — There  appears  to  me  no  doubt 
that  the  prisoner  has  committed  an  offence 
under  Section  211,  but  the  first  ofiFence  was 
committed  in  furtherance  of  the  second,  viz,, 
of  being  used  as  evidence  in  the  false  com- 
plaint which  he  brought  against  the  com- 
plainant. 1  concur,  therefore,  in  the  view 
taken  by  my  colleague. 


The  31st  August  1867^ 

Present : 

The  Hon'ble  L.  S.  Jackson  and  C.  P. 
Hobhouse,  J^4ges, 

Criminal  eli^rffe  whert  dtil  suit  applies— Ma^ 

S^istrate's  duty. 

Criminal  Revisional  JorisdinlioD. 

Reference  under  Section  4^4  of  the  Code  of 
Criminal  Procedure, 

Queen  v$rsus  Nubas  Muhton. 

If  a  complaint  is  duly  made  before  a  Magistratef  and 
the.  act  imputed  appears  to  amount  to  an  offence,  and 
there  is  prima  fat^ie^  reason  to  suppose  the  accusation 
true,  the  Magistrate  is  bound  to  proceed,  though  he  may 
consider  a  civil  suit  more  applicable. 

Jackson,  J, — By  Section  67  of  the  Code  of 
Criminal  Procedure,  the  Magistrate  is  au- 
thorized and  directed  cm  complaint  dsly 
ipade,  if  it  shall  appear  to  him  that  thare  it 
sufficient  ground  for  proceeding,  to  issue 
his  warrant  or  summon^,  as  the  pase  {nay 
require ;  and  if  in  his  judgi^ent  there  b^ 
no  ground  for  proceeding,  he  is  tp  di9W6f 
the  complaint. 

If  therefore  upon  any  complaint  duly  ipi^df 
before  a  Magistrate  it  should  appear  to  him 
that  the  act  imputed  amounts  to  an  offence 
under  the  Indian  Penal  Code,  or  any  Penal 
Code  in  force,  and  that  therfs  is  prim4  f^^ 
reason  to  suppose  the  accusation  to  be  true, 
it  is  his  duty  to  proceed,  although  he  may 
consider  that  a  civil  suit  would  afford  the 
more  .convenient  or  appropriate  remedy. 

The  order  made  by  the  Assistant  Com- 
missioner is,  therefore,  in  this  point  of  yieif, 
unwarranted  by  law,  and  must,  I  think,  be  set 
aside,  and  he  will  be  required  to  proceed 
according  to  law. 

Hohhouse,  J, — The  Assistant  CcTtpmis* 
sioner  in  the  case  referred  to  us  refused  to 
proceed  with  the  complaint,  not  because  there 
were  no  sufficient  grounds  for  proceeding, 
but  because  in  his  own  words,  "  though 
*'  the  case  was  one  of  trespass  and  damages 
''  which  n^ight  be  made  a  crime  aqcor^ing 
"to  the  Indian  Penal  Cod^/'  \\  was  y^ 
a  case  I0  which  ip  his  judgipent  the  civil 
law  was  more  applicable. 

Clearly,  there  was  not  under  these  oin- 
cu;nstances  sufficient  ground  for  refasing  to 
proceed  with  the  complaint,  and  I  concur  ia 
the  order  of  my  brother  Jackson. 
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The  3rd  September  1867. 

Present : 

The  Hon'ble  L.  S.  Jackson  and 
C-  P.  Hobhouse,  fudges. 

PnUic  Serrant— Section  z86,  Penal  Code. 

Criminal  Revisional  Jurisdiction. 

Revision  of  Proceedings  under  Section  ^04 
of  the  Code  of  Criminal  Procedure, 

Joynath  versus  Soorjaram. 

Conviction,  under  Section  186  of  the  Penal  Code,  of 
obstnictinif  a  mouzadar  in  ths  discharg*  of  his  duty 
reversed,  there  being  nothing  to  show  that  the  mouzadar 
is  a  public  servant. 

Jackson^  y, — ^Thk  petitioner  was  convict- 
ed before  Mr.  T.  B.  Michell,  Assistant 
Commissioner  of  Nowgong,  of  obstructing 
a  public  servant  in  the  discharge  of  his 
public  functions,*   and  sentenced,  by  way 

•cu^Snn  .fi6  In  ^^  cxcmpkry  punishment, 
di^^lC^/""    to  pay  a  fine  of  100  ru- 

pees,  or  to  be  imprisoned 
rigorously  for  one  month. 

He  appealed  to  the  Judicial  Commis- 
sioner, but  that  authority  for  reasons  given 
declined  interfering  with  the  sentence. 

The  facts  of  the  alleged  obstruction  were 
these : — 

The  complainant,  one  Joynath,  who  holds 
the  office  of  mouzadar  in  a  certain  village, 
states Uhat  he  "received  an  order  from  the 
"  Collector's  Nazir  to  collect  1,000  maunds 
"  of  wood  for  the  use  of  Government  at  Ka- 
"  liabon,"  and  that,  in  order  to  carry  out  this 
reouistion,  he  was  "obliged  to  collect  all 
**  the  ryots  of  his  mouzah." 

Among  the  ryots  thus  "collected"  was 
one  Annund  Kolita,  who,  according  to  the 
complainant's  story,  is  liable  in  the  same  way 
as  the  other  ryots  to  be  taken  for  Govern- 
ment work.  But  what  the  liability  was, 
which  was  thus  common  to  him  and  other 
lyou,  neither  the  witness  nor  the  Court  oe- 
low  has  stated. 


The  accused,  who  is  a  cousin  of  this 
Annund,  is  said  to  have  interfered,  to  have 
begun  abusing  the  mouzadar,  and  to  have 
dragged  off  Annund  with  him. 

This  allegation  of  the  complainant  is  sup- 
ported by  a  single  witness,  the  Nazir,  who 
was  called,  having  no  personal  knowledge 
of  the  matter. 

The  accused  called  three  witnesses,  who 
proved  that  he  was  absent  in  the  hill  at  the 
time  of  the  alleged  occurrence,  and  two 
others  who  proved  that  the  complainant  had 
let  Annund  Kolita  go  on  receiving  fi\« 
rupees  from  the  son  of  the  accused. 

The  Magistrate,  however,  believed  the  evi- 
dence for  the  prosecution,  and  considered  that 
for  the  defence  unsatisfactory,  and,  thinking 
the  charge  fully  made  out,  passed  a  sentence 
which  in  his  opinion  would  be  as  "  sufficient 
"  to  deter  others  from  following  the  defend- 
"  ant's  example." 

The  result  of  this  case  is  that,  when  a 
mouzadar  receives  an  order  from  the 
Collector's  Nazir  to  collect  supplies  of  any 
description  for  the  use  of  Government,  he  is 
authorized  to  impress  all  the  ryots  in  his 
village  for  cumpulsory  labor  ;  and,  if  any  one 
interferes  on  behalf  of,  it  may  be,  his  nearest 
relation,  he  is  liable  to  be  dealt  with  under 
Section  186,  Indian  Penal  Code,  and  to  be 
imprisoned  and  fined. 


This  may  be  the  law  in  Assam  ;  but,  if  so, 
it  is  so  unlike  the  law  in  other' pans  of  Her 
Majesty's  dominions  that  we  should  expect 
to  find  evidence  that  the  law  was  so. 

There  is  nothing  in  these  proceedings  to 
show  that  the  mouzadar  is  a  public  officer 
at  all,  and  certainly  nothing  to  support  the 
belief  that,  as  such  public  servant,  he  is  em- 
powered to  impress  the  ryots  or  inhabitants, 
and  we  cannot  assume  without  evidence 
the  existence  of  so  serious  a  power  dwell- 
ing upon  such  an  officer  on  the  receipt  of 
orders  at  second  hand  from  a  functionary  on 
the  Collector's  establishment. 

But,  apart  from  the  general  principle* 
we  think  this  conviction  cannot  be  sus- 
tained. 

Upon  the  evidence  as  it  stands,  if  we 
were  acting  as  an  Appellate  Court  ^e 
could  have  little  hesitation  in  saying  that 
the  case  of  the  accused  is  much  stronger 
than  that  of  the  prosecution. 
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The  Magistrate  observes  that  the  witnesses 
of  the  accused  gave  their  evidence  in  a 
manner  which  was  most  unsatisfactory,  but 
it  is  not  stated  in  what  respect  he  thought 
it  so ;  no  memorandum  to  that  effect  is 
attached  to  the  evidence  of  particular  wit- 
nesses, and  to  us  it  appears  as  if  that 
evidence  was  unsatisfactory  only  in  so 
far  as  it  contradicted  the  evidence  for  the 
prosecution. 

But  the  Magistrate  has  sought  to  restore 
the  balance  by  throwing  in,  on  the  same 
side  of  the  complainant,  a  variety  of  state- 
ments and  assumptions  for  which  we  find 
DO  foundation  in  the  proceedings. 

We  think,  therefore,  that  we  should  be 
bound  in  the  particular  case  to  set  aside 
a  conviction  which  was  to  such  an  extent 
based  upon  matter  which  was  not  evidence. 

The  conviction  and  sentence  upon  the 
petiiioner  Tajooram  (or  Soorjaram)  are 
bereby  reversed,  and  the  fine  inflicted,  if  it 
bas  been  levied,  will  be  immediately 
refunded. 


The  3rd  September  1867. 

o 

Present : 

The  Hon'ble  L.  S.  Jackson  and  C.  P. 
Hobhouse,  Judges, 

Maintenance  of  wife — Section  3x6,  Code  of 
Criminal  Procedure. 

Criminal  -Revisional  Jurisdiction. 

Reference  under  Section  434^  Act  XXV.  of 
i86i,  and  Circular  Order  No.  18^  dated 
the  isth  July  1863. 

Lopotee  Domnee  versus  Tikha  Moodai. 

An  order  made  by  a  Magistrate  under  Section  316  of 
tb«  Code  of  Criminal  Procedure  must  be  founded  upon 
proof  in  the  same  proceedings,  and  not  upon  knowledg'e 
acquired  by  him  in  some  other  case. 

Jackson,  J. — In  this  case  we  concur  with 
the  Judicial  Commissioner.  An  order  made 
by  the  Magistrate  under  Section  316,  Code 
of  (Jriminal  Procedure,  must  be  founded 
upon  proof  in  the  same  proceedings,  and  not 
upon  the  knowledge  acquired  by  the  Magis- 
trate in  some  other  case. 

The  Magistrate  must  also  consider  any 
ground  of  refusal  on  the  part  of  the  wife  10 
live  with  her  husband,  and  receive  evidence 


which  may  be  offered  on  the  one^side  or  the 
other. 

The  order  is  set  aside,  and  the  Magistrate 
will  proceed  de  novo. 


The  3rd  September  1867. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  C.  P. 
Hobhouse,  Judges, 

False  Chargfe— Sections  182  and  azz.  Penal 

Code. 

Criminal  Revisional  Jurisdiction. 

Reference   under   Section   434   of  the    Code 
of  Criminal  Procedure, 

Raffee^Mahomed  versus  Abbas  Khan. 

• 

Sections  182  and  21 1  of  the  Penal  Code  distinguished. 
1^^  latter  held  to  apply  to  a  case  of  false  charge  in 
which  the  accused  in  the  present  case  had  appeared 
before  the  police,  and  charged  the  now  complainant  with 
havinfT  caused  the  death  of  the  accusea's  child  by 
poisoning. 

hobhouse,  J, — ^The  case  referred  to  us  is 
this :  The  accused  in  this  instance  appeared 
before  the  police,  and  charged  the  complain- 
ant with  having  caused  the  death  of  his 
(the  accused's)  child  by  poisoning. 

The  Magistrate  considered  this  was  a 
false  charge  made  with  intent  to  injure 
complainant,  and  with  the  knowledge  that 
there  was  no  foundation  for  it  ;  and  he  found 
the  accused  guilty  of  an  offence  under 
Section  182,  and  sentenced  him  to  six 
months'  imprisonment. 

The  Judge  considers  that  the  offence 
comes  under  the  terms  of  Section  211,  last 
part — an  offence  triable  only  by  the  Court  of 
Session — and  recommends  that  the  order  of 
the  Magistrate  be  set  aside,  in  order  mat  the 
accused  be  committed  to,  and  tried  by,  the 
Sessions  Court  for  an  offence  under  Section 
211. 

We  concur  with  the  Judge  that  the  order 
of  the  Magistrate  is  illegal,  and  must  be  set 
aside. 

Section  182  clearly  refers  to  informations 
of  which  that  given  in  illustration  b  is  an 
instance. 

Section  211,  on  the  other  hand,  as  clearly 
refers  10  the  exact  case  before  us — to  the 
case  of  a  person  who,  with  intent  to  cause 
injury  to  another  person,  institutes  a  crimi- 
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nal  proceeding  against  that  person  on  a 
false  charge  of  an  offence  punishable  with 
death,  knowing  that  there  is  no  just  or  lawful 
ground  for  such  proceeding. 

Such  an  offence  is  cognizable  by  the 
Court  of  Session  alone,  and  not  by  the 
Magistrate  ;  and  we  direct,  therefore,  that  the 
order  of  the  Magistrate  be  set  aside. 

This  order  being  thus  set  aside,  the  Judge 
can  exercise  his  own  discretion  under  Sec- 
tion 435,  Code  of  Criminal  Procedure. 


The  7th  September  1867. 

Present : 

The  Hon'ble  W.  S.  Seton-Karr  and  A.  G. 
Macpherson,  Judges, 

Misdirectioii  to  Juiy — Issue  in  chargfes  under 
Section  2x8  or  20z,  Indian  Penal  Code— Police 
Diaries  not  evidence. 

Queen  versus  Hurdut  Surma. 

Committed  by   the  Assistant    Commissioner^ 
and  tried  by  the  Judicial   Commissioner 
of  Assam  ^  on  a  charge  of  framing  an  in- 
correct record^  with  intent  to  save  persons 
from  punishment. 

Where  a  person  is  chargred  (Section  218,  Indian  Penal 
Code)  with  tramincf  a  report  incorrectly,  or  (Section  201, 
Indian  Penal  Code)  giving  false  information,  with  in- 
tent to  save  offenders  from  punishment,  the  issue  to  be 
tried  is  not  whether  such  alleged  offenders  were  in  fact 
guilty  or  not,  but  merely  the  belief  and  intention  of  the 
prisoner  in  respect  to  their  guilt. 

Police-diaries  cannot  be  legally  used  as  substantive 
evidence,  or  read  to  the  Jury. 

Macpherson,  J, — In  this  case  the  trial 
-was  by  Jury,  and  the  prisoner  was  convicted 
of  the  following  offences  : — 

First. — (Under  Section  218  of  the  Penal 
Code)  that  he,  being  a  police  officer,  framed 
a  record,  namely,  his  police-diary  and  report, 
incorrectly,  with  intent  to  save  certain 
persons  from  punishment. 

Second, — (Under  Section  201)  that  he, 
having  reason  to  believe  that  an  offence  had 
been  committed,  gave  information  regarding 
his  offence  which  he  knew  or  believed  to  be 
false  with  intent  to  screen  the  offenders. 

Z^/W.— (Under  Section  323)  that  he 
voluntarily  caused  hurt  to  Mussamut  Boo(too 
and  Mussamut  Rateeboo. 


I  am  of  opinion  that  evidence  was  impro- 
perly received,  and  that  the  Jury  were  mis- 
directed by  the  Judge  who  tried  the  case, 
and  that  the  verdict  and  sentence  ought  to 
be  set  aside. 

I  think  evidence  was  improperly  received, 
and  the  Jury  w^ere  wrongly  directed  in  two 
respects. 

The  case  for  the  Crown  was  that  two  men, 
named  Monzah  and  Bataboo,  were  charged 
before  the  police  with  causing  the  death  of 
a  certain  person ;  that  the  prisoner  was 
sent  to  investigate  the  charge;  and  that  he 
wilfully  made  a  false  entry  in  his  diary,  and 
a  false  report  in  order  to  screen  the  accused. 
The  issue  to  be  tried  was  whether,  at  the 
time  the  prisoner  prepared  his  diary  and 
made  his  report  (as  charged  in  the  first 
count),  and  at  the  time  he  gave  the  false 
information  (as  charged  in  the  second  count), 
he  knew  or  had  a  reason  to  believe  that 
Monzah  and  Bataboo  were  guilty,  and  whe- 
ther he  acted  as  he  did  in  order  to  screen 
them.  Under  such  circumstances  it  was 
immaterial  whether  Monzah  and  Bataboo 
were  in  fact  guilty  or  not,  the  matter  to  be 
determined  being  merely  the  belief  and 
intention  of  the  prisoner.  This  being  the 
case,  1  think  that  the  Judge  misdirected  the 
Jury  when  he  put  before  them,  as  a  matter 
to  be  considered  by  them  in  arriving  at  their 
verdict,  the  fact  that  the  two  accused  men, 
Monzah  and  Bataboo,  were  subsequently 
brought  to  trial  and  convicted. 

Their  subsequent  conviction  was  no  eri- 
dence  at  all  as  against  the  prisoner  that 
Monzah  and  Bataboo  were  in  truth  guilty; 
and  if  it  had  been  evidence  of  their  puiii, 
such  evidence  (as  I  have  already  said)  was, 
for  the  purposes  of  this  trial,  irrele\'ant.  as 
it  was  wholly  immaterial  whether  they  were 
guilty  or  not. 

This  is  a  misdirection  which  is  most 
material,  and  very  likely  to  mislead  the 
Jury  in  a  manner  highly  prejudicial  to  the 
prisoner. 

The  second  misreception  of  evidence  and 
misdirection  is  that  the  records  of  the  police- 
diaries  kept  by  Ram  Coomar  and  R^m 
Churn,  two  other  police-officers,  who  were 
employed  as  well  as  the  prisoner  in  investi- 
gating the  charge  against  Monzah  and 
Bataboo,  were  put  in  as  evidence  for  the 
proscciiiion,  and  read  against  the  prisoner, 
and  that  the  Judge  in  his  summing  up  spe- 
cially called  the  attention  of  the  Jary  10 
them.    These  diaries  are  wholly  inadiois- 
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sible  as  evidence  for  the  prosecution  (quite 
independent  of  the  provisions  of  Section 
154  of  the  Criminal  Procedure  Code). 
They,  being  memoranda  recorded  at  the 
time  of  the  occurrence  of  the  events  to  which 
they  related,  might  properly  have  been  put 
into  the  hands  of  the  persons  who  made 
thera,  in  order  that  they  might  refresh  their 
memories  from  them.  But  it  was  illegal 
to  use  the  diaries  as  substantive  evidence,  or 
to  read  them  to  the  Jury.  And  I  am  at  a 
loss  to  understand  why  they  should  have 
been  so  read,  when  the  persons  who  kept 
the  diaries  were  themselves  present  in 
Cburt  to  speak  as  to  what  happened.  This 
also  seems  to  me  to  be  a  very  substantial 
and  important  misdirection. 

These  defects  in  the  trial  of  this  case 
apply  more  immediately  to  the  evidence  on 
the  first  and  second  counts.  But,  although 
the  third  count  is  one  merely  for  causing 
hurt,  the  prisoner's  guilt  on  this  charge 
turns  so  much  on  the  question  of  the  general 
credibility  of  the  evidence  of  the  witness- 
es foTothe  prosecution  that,  so  far  as  this 
third  count  also  is  concerned,  I  think  it 
quite  impossible  to  say  that  the  prisoner 
was  not  necessarily  most  prejudicially 
affected  by  the  defects  which  I  have  pointed 
out.  The  conviction  as  to  this  charge  also 
ought  therefore  to  be  set  aside. 

The  verdict  and  the  sentence  passed  upon 
the  prisoner  are  set  aside,  and  the  prisoner 
will  be  discharged. 

Seton-Karr,  y. — With  some  regret  I 
^ave  come  to  the  conclusion  that  this  pri- 
soner is  entitled  to  his  discharge.  That  he, 
a  police-oflScer,  caused  a  woman  to  be  struck, 
and  her  nose  to  bleed,  and  that  he  made  a 
false  report,  there  is,  I  think,  no  moral  doubt, 
and  a  conviction  might  have  been  obtained 
without  reference  to  what  was  not  legal 
evidence,  and  without  any  such  positive  and 
iDQportant  misdirection  as  my  learned  col- 
league has  pointed  out. 

At  the  same  time  it  is  so  necessary  that 
Juries  should  be  properly  directed,  and  that 
prisoners  should  not  be  convicted  in  such 
cases,  except  on  strictly  legil  evidence,  that 
I  consent  to  the  discharge  of  this  pris9ner. 


The  7th  September  1867. 

Present : 

The  Hon'ble  L.  S.  Jackson  and 
C.  P.  Hobhouse,  Judges, 

Act  XIII,  of  i859~Adyaiices  worked  off. 

Criminal  Revisional  Jurisdiction. 

Reference  under  Section  ^j^.  Act  XXV.  of 
186 r,  and  Circular  No.  18,  dated  the  i^tk 
July  186 J. 

Tara  Doss  Bhuttacharge,  on  behalf  of  Messrs. 

Lyall  and  Co., 

versus 

Bhaloo  Sheik. 

Act  XIII.  vf  1859  relates  to  fraudulent  breaches  of 
contract,  and  does  not  apply  where  an  advance  has 
not  only  been  worked  off  by  a  laborer,  but  an  actual 
balance  is  due  to  him. 

Hobhouse,  J. — The  facts  of  the  case  re- 
ferred for  our  orders  seem  to  be  simply 
these : — 

One  Tara  Doss  Bhuttacharge,  on  the  part 
of  Messrs.  Lyall  and  Co.,  silk  manufacturers, 
complained  before  the  Magistrate  that  one 
Bhaloo  Sheik  had  broken  his  contract  to 
work  as  a  katoni  or  silk-spinner  for  three 
years  in  Messrs.  Lyall  and  Co.'s  silk  factory, 
and  prayed  that,  under  the  provisions  of  Act 
XIIL,  1859,  h's  complaint  might  be  enquired 
into  and  determined. 

In  making  the  complaint,  Tara  Doss  ad- 
mitted that  Bhaloo  Sheik  owed  no  money 
for  any  advances,  but  rather  that  he  was 
owed  a  small  sum,  it  may  be  presumed,  as  a 
balance  of  wages  due. 

The  Magistrate  considered  that  no  primd 

facie  case  of  advances  due  was  macle  out 

against  the  person  accused,  and  under  the 

provisions  of  Section  67,  Code  of  Criminal 

Procedure,  dismissed  the  complaint. 

The  Sessions  Judge  is  of  opinion  that,  in- 
asmuch as  the  custom  of  the  district  in  the 
matter  of  silk-spinners  is  for  the  manufac- 
turer to  make  an  advance  of  one  month's 
pay  for  work  to  be  done,  there  was  in  this 
case  sufficient  evidence  of  an  advance  made 
on  account  of  work  to  be  done  to  have  made 
it  pecessary  under  the  provisions  of  Section 
I  of  the  Act  for  the  Magistrate  to  have 
summoned  the  accused,  and  to  have  enquired 
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into  and   determined  the  case   as  the   law 
directs, 

I  observe  that  in  this  case  there  is  no  evi- 
dence of  exactly  that  custom  to  which  the 
Sessions  Judge  alludes,  but  the  contract  be- 
fore us  shows  that  Sheik  Bhaloo  received  an 
advance  of  something  more  than  five  rupees, 
and  thereupon  contracted  to  work  as  a  silk- 
spinner  for  three  seasons  at  Messrs.  Lyall's 
factory,  on  wages  of  five  rupees  a  month ; 
agreeing  that,  if  he  failed  so  to  work,  his  pro- 
perty might  be  sold  by  way  of  recovering 
damages,  or  he  himself  might  be  punished  in 
the  Criminal  Court  as  the  law  might  direct, 
and  the  fact  is  that  no  advance  is  now  due 
from  Sheik  Bhaloo,  but  that  rather  money  is 
due  to  him. 

These  facts  being  so,  the  cas*  appears  to 
me  to  be  one  to  which  the  provisions  of 
Act  XIII.  do  not  apply.  ^ 

The  Act  is  one  to  provide  for  the  punish- 
ment of  "fraudulent"  breaches  of  contract 
by  laborers,  and  the  condition  therefore 
which  seems  to  me  to  be  precedent  to  any 
enquiry  under  the  Act  is,  that  fraud  of  some 
kind  should  be  disclosed. 

Now,  on  the  face  of  this  case,  there  is  no 
fraud  disclosed ;  for,  if  there  was  an  advance 
made  on  account  of  wages  for  work  to  be 
done,  then  those  wages  have  not  only  been 
worked  off,  but  there  is  actually  a  balance 
due  to  the  accused. 

And  if,  on  the  other  hand,  the  money  ad- 
vanced was  not  for  wages,  then  it  seems  to 
me  the  alleged  advance  was  not  truly  an 
advance,  but  was  simply  a  premium  upon  a 
contract. 

The  very  penalties  imposed  under 
Section  2  seem  to  me  to  show  that  the 
present  case  does  not  come  within  the  terms 
of  the  Act,  for  the  Magistrate  is  either  to 
cause  the  money  advanced  or  any  part  of 
it  to  be  re-paid,  or  he  is  to  direct  the  laborer 
to  perform  or  get  performed  the  work. 

But  here  there  is  no  advance  due,  and  the 
case  18  Bixnply  that  of  a  laborer  who  refoses  to 


continue  to    work    for    the  wages   agreed 
upon. 

This  may  very  well  be  a  case  for  adjudi- 
cation by  a  civil  tribunal;  but,  in  such  a 
case,  the  Magistrate  was,  I  think,  right  in 
declining  to  proceed  with  any  criminal 
enquiry  under  this  Act,  and  his  order  most 
stand. 

yackson,  y, — I  am  of  opinion  that  this 
was  not  a  complaint  cognizable  under  Act 
XIII.  of  1859. 

■ 

That  Act  relates  to  fraudulent  breaches  of 
contract  on  the  part  of  workmen  and  others, 
and  I  think  it  ought  to  appear  that  the 
workman  refuses  or  neglects  to  perfonn 
work  in  respect  of  which  he  has  received 
an  advance. 

When  a  man  has  contracted  to  work  for 
three  or  fen  years  for  another,  and  at  the 
time  of  the  making  of  such  contract  has 
received  an  advance  equal  to  one  month's 
wages,  and  afterwards  works  for  12  jnonthsi 
receiving  payment  on  account  of  wages,  and 
at  the  end  of  the  I2ih  month  having  a  small 
sum  due  to  him,  after  taking  the  advance 
into  account,  refuses  to  continue  working, 
can  it  be  said  that  such  a  man  is  under 
advance,  or  that  his  breach  of  contract  b 
ipso  facto  fraudulent  ? 

If  such  a  case  come  within  the  Act,  a 
man  might  be  bound,  upon  an  advance  of  one 
rupee,  to  work  for  20  years ;  and,  although 
the  Magistrate  might  probably  not  enforce 
the  contract,  still  the  complaint  would  be 
cognizable,  and  the  Magistrate  would  pro- 
bably be  bound  to  issue  his  warrant  or 
summons,  and  the  knowledge  that  the  Act 
might  be  applied  in  such  a  case  would  have 
the  effect  in  many  instances  of  reducing  the 
workman  to  something  like  bondage.  I 
therefore  concur  with  my  brother  Hobhonse 
in  holding  that  the  Joint  Magistrate  was 
right  in  refusing  to  entertain  this  com* 
plaint* 
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The  nth  September  1867. 

Present  : 

The  Hon'ble  F.  B.  Kemp,  W.  S.  Selon-Karr, 
and  Dwarkanath  Miilra,  Judges. 

Mttfder—Cklnses  2  and  3,  Section  300,  Indian 

fenal  Code. 

Queen  versus  Dasser  Bhooyan. 

Committed  by  the  Magistrate^  and  tried  by 
the  Officiating  Sessions  Judge  of  Gya,  on 
a  charge  of  murder y  &c. 

Two  parties  met  each  other  in  a  drunken  state, 
and  commenced  a  quarrel,  during  which  they  became 
grossly  abusive  to  each  other.  This  lasted  for  about  half 
in  hour,  when  one  of  them  ran  to  his  own  house,  distant 
30  yardi  from  the  spot,  and  came  back  with  a  heavy 
pestle,  with  which  he  struck  the  other  a  violent  blow 
on  the  left  teitiple  as  the  latter  was  risinsf,  or  had  just 
risen,  from  the  ground,  causing  instant  death.  Hkt.d 
that  the  act  was  done  with  the  intention  of  causing  such 
bodily  injury  as  was  likely  to  cause  death,  and  also 
with  the  Knowledge  that  such  act  was  likely  to  cause 
4cath,  and  that  the  offence  committed  was  murder 
within  the  provisions  of  Clauses  2  and  3,  Section  300, 
Indian  Penal  Code. 

Seton-Karr,  J, — The  Sessions  Judge  has 
gone  into  this  case  very  fully,  and  his  ana- 
lysis of  the  evidence  is  excellent. 

The  only  doubt  which  suggests  itself  to 
my  mind  is,  whether  the  conviction  might 
not,  and  ought  not,  to  have  been  one  for 
culpable  homicide  not  amounting  to  mur- 
der. 

I  take  the  bare  facts  pretty  nearly  as 
found  by  the  Sessions  Judge. 

The  prisoner  and  the  deceased  were  both 
drunk.  Each  claimed  money  from  the  other, 
tod,  according  to  the  evidence  of  the  tari- 
8eller,  whom  the  Sessions  Judge  rightly 
credits,  the  only  difference  was,  that  the 
accused  claimed  on  account  of  an  old  debt, 
while  the  deceased  wanted  his  share  of  some 
pice  which  had  just  been  given  to  all  the 
bearers  for  conveying  a  person  to  a  marriage. 
The  share  of  the  deceased  bad  admittedly 
been  given  into  the  prisoner's  hands.  On 
this  point,  I  do  not  go  so  far  as  the  Sessions 
Judge,  when  he  says  that  the  prisoner  was 
unlawfully  detaining  the  money  of  the  de- 
ceased ;  for  the  prisoner,  according  to  the 
account  of  the  tari-seller,  had  a  counter- 
claim of  his  own  against  tleceased. 

Boih  parlies  indulged  in  ^ro^s  abuse  ff 
^ach  other.  The  pri-oner,  blind  with  race 
^^^  drink,  rushed  to  his  own  bou.-e  ju-t  30 
yards  off,  broiighi  thence  a  pestle,  such  being 
evidently  the  first  thing  he  could  lay  hands 
^»  and  struck  the  decease],  as  he  was  rising 
«;om  the  ground,  one  b!oii\  which  killed  him. 

*^nere  was  a  contused  wound  on  the  side  of 
!"®  head,  but,  on  examination,  the  skull  was 
'«>und  to  be  smashed. 
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The  Sessiqns  Judge  expressTy  says  that 
there  are  no  circumstances  of  aggravation 
or  atrocity,  "either  as  concerns  the  mode, 
or  the  weapon  used." 

Looking  to  all  the  facts,  I  think  a  Court 
would  have  been  fully  justified  in  finding 
that  the  act  by  which  death  was  caused 
was  not  done  with  the  intention  of  causing 
death  or  such  bodily  injury  as  the  offender 
knew  to  be  hkely  to  cause  death,  and  that 
the  prisoner  did  not  know  that  the  act  was 
imminently  dangerous,  <fec.  In  this  View 
the  case  would  not  necessarily  fall  within  the 
provisions  of  Section  300  of  the  Penal  Code. 
It  might  be  said,  too,  that,  ahhough  bodily 
injury  was  intended,  it  was  not  necessarily 
sufficient  to  cause  death  (Section  jcxj,  Clause 
3).  The  prisoner  was  not  acting  in  self*^de- 
fence,  though  he  had  received  gross  provo- 
cation. On  the  other  hand,  it  may  be  said  in 
favor  of  the  Judge's  view  of  the  case  that 
such  a  blow,  if  aimed  designedly  at  the  head, 
would  cause  bodily  injury,  and  that  such 
bodily  injury  would  be  suflBcient,  in  the 
ordinary  course  of  nature,  to  cause  death  (Sec- 
tion 300,  Clause  3). 

Had  1,  however,  be^n  presiding  at  a  Ses- 
sions, and  charging  a  Jury  on  these  facts, 
I  should  have  told  them  that  they  might, 
under  all  the  circumstances,  find  that  the 
offence  was  not  murder,  and  I  should  have 
accepted  a  finding  to  that  effect,  even 
though  I  had  also  pointed  out  to  them  that 
the  crime  might  possibly  fall  under  the 
higher  category.  If  this  could  have  been 
done  at  the  Sessions,  as  I  think  it  could, 
there  seems  to  me  no  reason  why  it  should 
not  be  done  in  appeal,  where  the  facts  are 
all  open  to  us."  I  think  the  prisoner  intended 
to  hurt  the  deceased  ;  but  he  had  no  positive 
intention  to  cause  death,  even  if  he  had  the 
knowledge,  in  his  passion,  that  death  was 
likely  to  ensue.  Had  the  blow  lighted  any- 
wheie  else  than  on  the  side  of  the  hoad,  the 
deceased-  might  not  have  sustained  more 
than  a  fracture  of  a  limb,  if  so  much. 

I  do  not  mean  to  say  that  the  Sessions 
Judge's  view  may  not  be  supported  bv  argu- 
ment, or  that  ii  is  on  the  fate  of  ir  erroneous; 
but,  on  the  whole.  I  think  a  finding  of  culpa- 
ble homicide  would  equally  suit  ihe  facis,  and 
would  be  more  suitable  to  the  amount  of 
punishment  which  the  prisoner's  conduct 
deserves. 

The  punishment  of  transportation  for  life 
seems  to  me  too  severe  for  the  crime  com- 
mitted by  the  prisoner.  Drunkenness  is  no 
exieaiiaiion ;  but  the  deceased  evidently  gave 
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the  prisoner  quite  as  much  violent  abuse  as 
he  received. 

I  sTiould  myself,  if  sitting  in  the  origi- 
nal trial,  have  found  the  prisoner  guilty  of 
culpable  homicide  not  amounting  to  murder, 
and  have  sentenced  him  to  ten  years'  rigorous 
imprisonment.  Then  prisoner's  defence,  I 
think,  may  be  believed,  except  as  to  what  he 
says  of  the  deceased  having  a  stick  and 
fighting  with  prisoner. 

At  any  rate,  the  point  is  one  of  some 
nicety ;  and  I  should  like  to  have  the  deliber- 
ate opinion  of  a  2nd  Judge  on  the  whole 

Dwarkanalh    Miiira,    J, — I    think    that 
the  following  facts  are  clearly  and  satisfac- 
torily proved  by  the  evidence  for  the  pro- 
secution in   this  case.     On  the  day  of  the 
melancholy  event  in  question,  the  prisoner 
and  the  deceased  met  each  other  in  the  shop 
of  a  tari-seller  while  they  were«both  in  a 
drunken  state.     They  then  commenced  to 
quarrel  about  some  pice,  and, during  the  course 
of  this  dispute,  ihey  became  grossly  abusive 
to  each  other,  though  there  is  no  evidence  as 
to   the  precise  language  used  by  either  of 
them  on  the  occasion.     This  state  of  things 
had  continued  for  about  half  an  hour,  more 
or  less,  when  the  prisoner  ran  to  his  own 
house,  which  was  at  a  distance  of  30  yards 
from  the  spot,  and  came  back  with  a  heavy 
weapon,  with  which  he  violently  struck  the 
deceased  one  single  blow  on  the  left  temple, 
which   killed    him    then    and    there.     The 
instrument  of  destruction  used  is  described 
by  the  Sessions  Judge  to  be  a  formidable 
club-like  weapon  called  a  jhamal  or  pestle, 
with  which  rice  is  husked  in  a  mortar,  about 
4  feet  long,  and  varying  in  thickness  from  2 
inches  at  one  end  to  about  4  inches  at  the 
other,  which  end  was  bound  round  with  iron. 
There   is  a  conflict  in  the  evidence  as  to 
which  of  these  ends  was  used  for  striking 
the    fatal    blow;    but,    giving   the    prisoner 
the   benefit  of  a   doubt,   I   am  of  opinion 
that     either     end     was    sufiicient,     in    the 
ordinary   course  of  nature,  to  cause   death, 
if  sufiicient  violence  was  used.     The   evi- 
dence of  the  Sub-Assistant  Surgeon,  Baboo 
Nund    Coomar    Mitter,    coupled   with    the 
fact    that     death     was    the     instantaneous 
result,     leaves     no     doubt     in     my     mind 
that    the     instrument     used    was    one     of 
a  very   dangerous   character,   and  that  the 
prisoner  had  used  it  with  sufficient  violence. 
It  is  also  proved,  by  satisfactory  evidence, 
that  the  part  of  the  body  struck  at  was  the 
left  temple,  whi9b  was  immediatel/  smashed^ 


and  it  is  further  shown  that  the  deceased 
was,  at  the  fatal  moment  in  question,  quite 
unprepared  to  receive  the  blow,  as  he  had 
just  risen,  or  was  attempting  to  rise,  from  the 
ground  after  discharging  a  necessary  functbn 
of  nature.  There  is  nothing  to  show  or 
even  to  suggest  that  at  this  time  at  least  he 
gave  any  fresh  provocation  to  the  prisoner. 
Upon  this  state  of  facts,  however,  I  am  of 
opinion  that  the  prisoner  is  guilty  of  the 
offence  of  murder  of  which  he  has  been  con* 
victed  in  the  Court  below.  That  he  was 
drunk  at  the  time,  is  a  fact  which  ought  to 
be  eliminated  from  the  enquiry,  so  far  as  any 
question  of  knowledge  or  intent  on  his  part  is 
concerned.  The  act  which  brought  about  this 
state  of  drunkenness  was  his  own  voluntary 
act,  and  he  is,  therefore,  to  be  dealt  with 
as  if  he  had  the  same  knowledge  as  be 
would  have  had  if  he  had  not  been 
intoxicated.  With  this  necessary  qualifica- 
tion there  can  be  no  doubt  that  he  has 
committed  the  offence  of  culpable  homicide  as 
defined  in  Section  299  of  the  Penal  Code. 
Whether  he  had  the  intention  of  causing 
death  or  not,  there  can  be  no  doubt  that 
he  intended  to  cause  such  bodily  injoij 
as  is  likely  to  cause  death,  though  it  migH 
1  think,  be  fairly  presumed  that  he  had 
knowledge  that  he  was  likely  to  caase 
death.  But,  taking  it  in  the  most  favor* 
able  light  possible,  it  is  clear  that  the 
offence  of  culpable  homicide  is  proved 
against  him.  It  is  also  clear  that  the  act 
in  question  bears  the  third,  if  not  the  second, 
characteristic  of  murder  as  described  in 
Section  300.  The  nature  of  the  inslnimcnt 
used,  the  severity  of  the  blow,  and  the  vio- 
lence with  which  it  was  struck,  together 
with  the  fact  that  the  part  of  the  body  ; 
struck  at  was  a  vital  part  of  the  organixa* 
tion,  preclude  all  doubt  against  the  conclu- 
sion that  severe  bodily  injury  was  intended 
against  the  deceased,  and  diat  this  injoxy 
was  likely,  in  the  ordinary  course  of  natore, 
to  cause  death.  It  only  remains  to  see 
whether  the  case  falls  within  the  scq>e  of 
any  of  the  Exceptions  laid  down  in  that 
Section.  It  cannot,  in  my  opinion,  fall 
within  the  first,  assuming  that  the  prisoner 
was  deprived  of  all  self-control  by  passion 
aggravated  by  drunkenness.  I  do  not  think 
that  there  was  either  any  sudden  or  gra** 
provocation  to  mitigate  the  character  of  the 
offence.  Quarrelling  and  abusing  had  been 
going  on  between  the  prisoner  and  the 
deceased,  if  is  true ;  but  this  stale  of  things 
had  been  going  on  for  some  time,  and  there 
is  nothing  to  satisfy  my  mmd  that  the  piO: 
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'ocation,  if  any,  was  a  sudden  one.  It  is 
0  be  remembered  also  that  no  immediate 
)rovocatiQn  was  given  at  the  time  of  the 
attack;  nor  do  I  think  that  there  was  any 
\rave  provocation  within  the  meaning  of 
he  law.  Mere  abusive  language,  however 
^oss,  cannot  reduce  an  act  of  murder  into 
»ne  of  culpable  homicide  not  amounting  to 
nurder.  There  was  no  menace  of  bodily 
larm  on  the  part  of  the  deceased  accom- 
►anled  by  any  overt  act  denoting  an  imrae- 
\\K\.t  intention  of  following  it  up  by  an 
ictual  assault  upon  the  prisoner.  "  No  affronts 
>y  bare  words  and  gestures,  however  mali- 
ious  and  false,  and  aggravated  with  the 
nost  provoking  circumstances,"  says  Mr. 
lussell  (in  Vol.  i,  p.  71 1),  "will  free  the  parly 
rom  the  guilt  of  murder."  Again,  in  page 
^84,  "the  most  grievous  words  of  reproach, 
:ontemptuous  and  insulting  actions  or  ges- 
lures,  will  not  free  the  party  killing  from  the 
joilt  of  murder,  if,  upon  such  provocation,  a 
ieadly  weapon  was  made  use  of,  or  an  in- 
finlion  to  kill  or  to  do  some  great  bodily 
torm  was  otherwise  manifested."  I  have 
no  doubt  that  in  the  present  case  a  deadly 
weapon  was  used,  and  that  an  intention  to 
»use  some  grievous  bodily  harm,  if  not  ac- 
ual  dejith,  was  manifested  thereby.  I  am 
ilso  of  opinion  that  the  provocation  given 
vas  of  a  trivial  character.  It  is  something 
^hich  frequently  happens  among  people 
>(  the  same  class  and  of  the  same  habits 
3f  life  as  the  prisoner  and  the  deceased, 
md  it  cannot  therefore,  upon  any  view,  be 
looked  upon  as  a  sufficient  provocation  within 
he  meaning  of  the  first  Exception.  The 
second,  third,  and  fifth  Exceptions  are  wholly 
napplicable  to  the  facts  of  the  case. 

There  remains  only  the  fourth,  and 
'Ws  even,  I  think,  does  not  apply.  There 
was  neither  a  sudden  fight  nor  a  sudden 
quarrel ;  nor  can  it  be  said  that  there  was 
*ant  of  premeditation.  The  act  was  deli- 
berately done.  There  is  nothing  to  show  that 
^^e  prisoner  did  not  intend  or  meditate  any 
ttarm  against  the  deceased.  The  deliberate 
violent  use  of  a  deadly  weapon  is  itself  a 
suflScient  proof  of  an  intent  to  kill,  as  a  sane 
tnan  of  the  age  of  discretion  like  the  prison- 
w  is  conclusively  presumed  to  contemplate 
^he  natural  and  probable  consequences  of  his 
o^n  acis ;  nor  can  I  say  that  it  was  done  in 
^he  heat  of  passion.  The  provocation  re- 
ceived was  quite  inadequate,  and  I  do  not 
JWnk  that  the  Legislature  intended  that  mere 
joss  of  temper  from  every  trivial  cause  i«  to 
DC  looked  upon  as  a  ground  for  modifying 
^"C  guilt  of  Harder  into  one  of  culpable 


homicide  not  amounting  to  murder.  I 
think  also  that  there  was  time  to  cool.  If 
the  deed  had  been  done  with  the  first  instru- 
ment which  presented  itself  to  the  prisoner 
whilst  he  was  maddened  by  rage,  the 
case  might  have'  been  somewhat  different, 
though  I  am  of  opinion  that,  even  in  that 
case,  the  offence  would  have  amounted  to 
murder  upon  other  grounds  to  which  I  shall 
presently  refer.  But  here  the  prisoner 
went  to  a  distance  of  30  yards  in  quest  of  a 
formidable  weapon,  and  came  back  with  it 
with  the  clear  intention  of  striking  the  de- 
ceased. But,  allowing  that  the  act  had  been 
done  in  the  **  heat  of  passion,"  and  that 
there  was  not  sufficient  lime  to  cool,  I  am 
still  of  opinion  that  the  offence  committed  is 
murder.  I  think  that  undue  advantage 
was  taken  over  the  deceased.  The  latter  was 
in  a  state  of  drunkenness.  At  the  moment 
when  the  fatal  blow  was  struck,  he  had  just 
risen,  or  was  attempting  to  rise,  from  the 
ground.  He  did  not  give  any  fresh 
provocation  to  the  prisoner  at  that  time,  and 
the  entire  evidence  on  the  record  goes  to 
show  that  he  was  taken  by  surprise,  and  was 
wholly  unprepared  to  meet  the  blow  which 
caused  his  untimely  end.  I  think  that  the 
prisoner  took  undue  advantage  of  his  posi- 
tion, and  there  is  nothing  to  show  that  he 
had  given  any  previous  warning  regarding 
his  violent  and  outrageous  intention.  I  am 
also  of  opinion  that  the  act  was  done  in  a 
"  cruel  manner."  To  strike  a  violent  blow 
with  a  deadly  weapon  upon  a  very  vital  part 
of  the  human  body,  so  that  death  would  be 
the  immediate  consequence,  appears  to  me  suf- 
ficient evidence  of  a  cruel  and  depraved  heart. 
It  also  appears  to  me  that  the  deed  was  done 
in  a  very  "  unusual  manner."  Mere  verbal 
abuse  is  seldom  followed  by  such  dreadful 
consequences,  and  the  character  of  the  wea- 
pon used  is  itself  sufficient  to  prove  that 
the  act  was  done  in  a  very  unusual  manner. 
"For  if,"  says  Mr.  Russell  (page  716)?  "on 
any  sudden  provocation  of  a  slight  nature, 
one  person  beat  another  in  a  cruel 
and  unusual  manner  so  that  he  dies, 
it  is  murder  by  express  malice,  though 
the  person  so  beatini^  the  other  did  not 
intend  to  kill  him."  The  case  referred  to 
here  was  one  in  which,  upon  a  chiding 
between  husband  and  wife,  the  husband 
struck  his  wife  with  a  pestle,  and  killed 
her.  I,  therefore,  think  that  the  fourth 
Exception  applies  to  this  case. 

Ifpon  the  whole,  then,  I  am  of  opinion 
that  the  prisoner  has  been  correctly  found 
guilty  of  murder   by  the   Sessions  Judges 

o 


74 


.Criminal 


THi  WBVK-Y  MPQiLTvii.  RnUug^*  [Vol.  VlH^ 


There  are,»of  course,  no  such  ai:gravaiing 
circumstances  in  the  case  as  lo  justify 
the  infliction  of  the  last  penahy  of 
the  la'w ;  but  the  sentence  proposed  by 
the  Court  below  is  the  only  aliemaiive 
left.  However  much  1  might  be  inclined 
to  agree  with  my  learned  colleague  in 
shortening  the  period  of  transportation,  I 
am  unable,  for  the  reasons  above  set  forth, 
to  interfere  either  with  the  verdict  or 
the  sentence  passed  by  the  Lower  Court. 

Kemp,  J. — The  case  of  this  prisoner  has 
been  referred  to  me  owin§[  to  a  difference 
of  opinion  between  Mr.  Justice  Seton-Karr 
and  Mr.  Justice  Dwarkanath  Miiter. 

The  facts  of  the  Case  have  been  very 
fully  j^iven  by  those  learned  Judges.  The 
point  is,  what  offence  has  the  prisoner 
committed — murder,  or  culpable  homicide 
not  amounting  to  murder }  I  am  of  opinion 
that  he  has  con>mitted  the  offence  of  murder. 
The  act  of  the  prisoner  was  done  with  the 
intention  of  causing  such  bodily  injury  as 
was  likely  to  cause  death,  as  also  wiih  the 
knowledge  that  he  was  likely,  by  such  act, 
to  cause  death.  He,  therefore,  has  commitecl 
the  offence  of  culpable  homicide  as  defined 
in  Section  299  of  the  Indian  Penal  Code. 
Does,  then,  the  offence  amount  to  murder } 
To  render  it  such,  it  must  come  within 
the  provisions  of  some  one  of  the  Clauses 
I,  2,  3,  and  4  of  Section  300.  I  consider 
the  offence  to  fall  within  the  provisions  of 
Clauses  2  and  3  of  that  Section.  I,  therefore, 
concur  with  Mr.  Justice  Dwarkanath  Mitter, 
and  would  confirm  the  sentence  passed  by  the 
Sessions  Judge  of  transportation  for  life. 


The  1 6th  September  1867. 

Present : 

TheHon*ble  W.  S.  Seton-Karr  and  C.  P. 
Hobhouse,  Judges, 

Search-warrant — Evidence  for  prosecution  (in 

S'csence  of  accused)— Sections  X14,  2x5,  194, 
ode  of  Criminal  Procedure. 

Queen  v^rj^^Syud  Hossain  Ali  Chowdry. 

Committed  by  the  Magistrate,  and  tried  by  the 
Sessions  Judi^c  nf  J'ipperah,  on  a  charge 
of  intentionallj  g.vingfaL^e  evider.ce. 

It  is  essenti.'tl  to  the  locality  cf  a  scnrch-wnrran', 
under  Section  ir4  of  ihe  <  <ide  of  Crimn  al  Hruct^flurt-, 
that  the  prodMCtion  of  kome  specified  and  particular 


thi>i^  is  desired  ;  tli-it  the  Magistrate  alone  shaQ  4^ 
termine  that  such  production  is  necessary;  ^ndthaia 
specified  house  or  placr  only  is  to  be  searched.  T* 
warrant  mudt,  under  Section  115  of  that  Code,  he  &• 
rected  to  some  other  person,  only  when  a  poUcB>«fipa 
is  not  forthcoming. 

When  the  accused  has  been  arrested,  the  evidenced 
a  witness  for  the  prosecution  ou^^ht,  under  Sectioa  194 
of  the  Code  of  Criminal  Procedure,  to  be  taken  iotne 
presence  of  the  accused. 

Seton-Karr,  J. — The  prisoner  in  this  case. 
Hossain  AH  Chowdry,  apparently  a  zemiodai 
of  some  position,  was  indicted  for  giving 
false  evidence  on  two  counts :  he  has  been 
acquitted  by  the  Judge  on  one  which  related 
to  the  receipt  of  a  certain  letter ;  and  he  hai 
been  convicted  and  sentenced  to  three  yeais' 
imprisonment  on  the  other.  The  offence 
charged  and  found  against  him  is  contained  in 
these  words:  ''  I  only  borrowed  one  thoasaad 
"  rupees  from  the  Moulvie  {i.  e,,  Golam  Ahia), 
"  and  I  paid  it  back  in  two  insialmentSy  ioek 
"  o/Ks.  joo,  or  words  to  that  effecL" 

In  appeal,  Mr.  Doyne,  on  behalf  of  the 
prisoner,  takes  two  main  points  of  objecdon 
to  the  finding  of  the  Judge  : — 

The  first  is  one  of  law,  to  the  effect  that 
the  statement  which  his  client  admits  to  haw 
made  was  not  made  in  any  stage  of  a  judicial 
proceeding. 

The  second  is  one  of  fact  that  thew  is  no 
evidence  whatever  that  this  statement  is  false; 
that  there  is  every  reason  to  think  that  it 
may  be  perfectly  true  ;  and,  even  if  it  be  in- 
accurate, there  is  no  evidence  whatever  of 
any  corrupt  intention  on  the  part  of  the 
deponent  in  making  the  same. 

It  seems,  on  the  first  point,  that  the  Acting 
Collector  had  engaged  in  some  enquiry  relat- 
ing lo  the  conduct  of  a  clerk  of  the  Collect- 
orate,  one  Doorga  Churn  Duti ;  and,  in  pur- 
suance of  this  enquiry,  he  issued  a  search- 
warrant  under  Section  114  of  the  Code  of 
Criminal  Procedure  to  the  Magistrate  tt) 
search  the  premises  of  the  prisoner. 

The  Acting  Coilec'.or  and  the  Magistrate 
appear  to  have  been  one  and  the  same  person, 
though  the  offices  are  of  course  distinct.  I  may 
observe  that  this  search-warrant  appears  to 
have  been  couched  in  the  most  ample  and 
general  terms,  and  it  seems  to  have  empower- 
ed the  person  deputed,  vho  was  the  Coflector- 
ate  Nazir,  and  not  a  police-officer,  to  search 
ihe  premises  cf  the  prisoner,  with  a  \-icw  to 
procure  evidence  against  Doorga  Chum  Dutt, 
I    very   much   doubt   whether  Section  XI4. 
Lriniiiial  rr-.ccdurc  Code,  wab  ever  intended 
10  be  u.  lU  hi  ihis  marnicr,  or  to  \e>t  ofiicers 
with     Mich     undeiiiicd    and    cxiraordinirj 
powers. 
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Thai  Section  is  as  follows :  "  When  a 
Msigistraie  shall  consider  that  the  pro- 
duction of  any  thing  is  essential  to  the 
conduct  of  an  enquiry  into  an  offence 
known  or  suspected  to  have  been  coniQiit- 
ted,  he  may  grant  his  warrant  to  search  for 
such  ihing ;  and  it  shall  be  lawful  to  the 
officer  charged  with  the  execution  of  such 
w  arrant  to  search  for  such  thing  in  any 
bouse  or  place  ^^ithin  the  jurisdiction  of 
such  Magistrate.  In  such  case,  the  Magis- 
trate may  specify  in  his  warrant  the 
house  or  place  or  part  thereof  to  which  only 
such  search  shall  extend." 

It  rather  seems  to  me  that  this  Section 
DiUem plates  the  production  of  some  speci- 
ed  or  distinct  thing  or  object  which  may  be 
eemed  essential  to  ihe  conduct  of  any  en- 
uir>%  and  to  the  conviction  of  tbe  accused 
arty,  sucb>  for  instance,  as  a  bloody  knife,  a 
essel  containing  poison,  a  forged  document, 

piece  of  stolen  property,  and  so  on ;  but  it 
an  scarcely  have  been  the  intention  of  the 
legislature  to  empower  police  ofificeni  or 
ther  underlings  to  make  harassing  domicilii 
ry  visits,  to  enquire  minutely  into  the  private 
oncerns  of  individuals,  and  to  seize  any  part 
A  their  papers  under  the  bare  chance  that 
9mething  might  therein  be  found  tending 
D  the  conviction  of  any  accused  parties. 

Next.  I  find  that  the  prisoner  was  arrested 
»y  a  warrant  at  Chittagong,  was  conveyed 

0  the  house  of  the  Magistrate,  and,  on  tljQ 
!5th  June,  was  examined  at  night,  when  the 
vidence  was  taken  down,  which  he  is  now 
charged  as  having  falsely  given. > 

It  is  strongly  objected  by  Mr.  Doyne  that 
he  accused  clerk,  Doorga  Churn  Dutt,  was 
lot  present  when  this  evidence  was  ta)cen, 
LS  he  is  required  to  be  by  Section  194,  Code  of 
[Criminal  Procedure,  and  that  the  evidence 
lould  not  be  strictly  termed  "evidence 
aken  in  the  course  of  a  judicial  proceeding," 
.nd  that,  therefore,  the  foundation  of  the 
present  commitment  and  conviction  is 
ibrolutely  wanting. 

I  incline  to  think,  however,  that  the 
security  provided  by  that  Section  was  intend- 
ed more  for  the  intere^^t  of  the  accused 
)erson,  who,  in  this  instance,  would  be  the 
Jollectoiate  clerk,  and  not  the  prisoner  before 
is;  and,  although  the  whole  conduct  of  the 
^lagisiraie  seems  to  hav«  bpjeu  cbarijcterised 
)v  great  haste,  indiscretion,  and  urdue  zeal, 

1  am  iioi  Vwirrnnicd  in  sayin.2;  t]i;it  the 
)risoner  before  us  was  prejuiliced  by  any 
irrur  or  rcf^ci  lu  ih:.-?  pu'Lculai  p^iri  of  the 
Dvestigaiion  which  ie4  to  hi3  comAi(ip^Qt, 


It  may  often  be  necessary  for  the  interests 
of  justice  that  a  Magistrate  should  take  a 
deposition  by  night  or  day  at  once ;  iq  his 
camp  or  at  his  own  dwelling-house. 

At  that  very  time,  the  Collectorate  clerk 
had  actually  been  made  over  by  the  Collect- 
or to  the  Magistrate  for  a  criminal  investi- 
gation. Though  it  would  have  been  obvi- 
ously desirable  that  the  prisoner  before  us 
should  have  been  examined  in  the  presence 
of  the  clerk,  it  is  not  necessary  to  declare,  in 
this  trial,  that  the  proceeding  was  so  illegal 
and  irregular  that,  on  this  point  alone,  the 
conviction  should  be  set  aside.  It  will 
obviously  be  more  satisfactory  to  the  accused, 
and  more  conducive  to  the  interests  of 
justice,  if  the  prisoner  can  be  acquitted,  not 
on  a  technicality,  nor  even  on  a  valid  point  of 
law,  but  on  the  broad  facts  and  merits  of  the 
case. 

We  have  gone  through  the  evidence,  ^nd 
have  bear^  the  Government  Pleader  in  sup- 
port of  the  prosecution,  and  have  no  hesitation 
in  declaring  that,  on  the  whole  evidence,  the 
conviction  should  never  have  taken  place. 

When  I  come  to  examine  the  case  on  the 
merits,  there  is  absolutely  no  conflict  of  evi- 
dence whatever,  not  to  say  that  there  is  no 
proof  ot  false  evidence.  The  gist  of  the 
offence  charged  against  the  prisoner  is  that 
he  had  borrowed  1,000  rupees  from  one 
Golam  Ahia,  a  vakeel,  who,  it  would  seem, 
also  practised  mohajunee  under  another 
name. 

The  prisoner  stated  that  the  loan  had 
been  re-paid,  a  few  days  afterwards,  in  two 
instalments  of  500  each. 

Now,  the  only  thing  to  set  against  this 
deposition,  which  we  are  asked  to  believe  is 
false,  is  a  memorandum  found  in  the  house 
of  Golam  Ahia,  and  sworn  to  be  in  his 
handwriting. 

This  memorandum  purports  to  show  that^ 
the  loan  was  re-paid,  not  in  two  instalments 
of  500  rupees  each,  but  in  two  instalnxents 
of  rupees  700  and  rupees  3CX).  The  persons 
who  made  the  re-payments  are  not  summoned 
to  give  evidence.  The  evidence  of  one 
Minhut  shows  that  he  was  not  present,  and 
even  a  deposition  of  a  khansamah  of  the 
deceased  vakeel  only  states  that  the  money 
was  re-paid  in  two  instalments,  but  by  persons 
whose  names  the  witness  forgets. 

There  can  be  no  conviction  for  false  evi- 
d(;nce  on  a  mere  comparison  of  the  notes  or 
iTiemcnmda  of  a  deceased  person  with  the 
evidence   of   a   living  witness.    For   aught 
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that  appears  to  the  contrary,  the  statement 
of  the  prisoner  that  he  had  paid  the  money 
in  two  instalments  of  rupees  500  each  may 
be  perfectly  true,  and  that  of  the  single  wit- 
ness, the  khansamah,  as  far  as  it  goes,  which 
is  but  a  little  way,  may  be  true  also.  The  in- 
stalments may  perfectly  well  have  been  sent 
to  the  prisoner's  agent  by  sums  of  rupees 
500,  and  the  agents  may  have  paid  them  in 
the  instalments  of  rupees  700  and  rupees 
300,  of  which  an  entry  is  found  in  the  paper 
of  the  deceased  vakeel.  There  is  not  a  tittle 
of  evidence  that  the  loan  was  diverted  into 
any  other  channel,  or  was  used  improperly ; 
and  there  is,  consequently,  nothing  to  show 
that,  in  speaking  of  his  loan  as  one  which 
was  repaid  in  two  instalments,  the  prisoner 
was  not  speaking  in  perfect  honesty  and 
perfect  good  faith. 

A  conviction  of  the  prisoner  on  such  evi- 
dence peremptorily  excludes  all  supposition 
of  the  possibility  of  an  error  in  the  memory 
of  the  prisoner,  presumes  every  thing 
against  him,  assumes  that  the  money  which 
the  prisoner  sent  was  actually  sent  on  in  two 
sums  of  rupees  700  and  rupees  300,  of  which 
there  is  not  a  tittle  of  proof ;  and  practically 
the  Judge  sentences  this  prisoner  for  making 
a  deposition  against  which  no  other  direct  evi- 
dence or  deposition  to  the  contrary  has  been 
given  by  any  one.  The  utmost  that  could 
be  said  against  the  prisoner  is  that,  while  he 
spoke  to  a  re-payment  in  one  way,  the  servant 
of  the  deceased  lender  believed  that  the 
re-payment  had  taken  place  in  another  way. 
The  Judge  himself  admits  that  **  there  is  a 
"  scarcity  of  evidence  in  some  point  of  this 
"case  which  makes  it  difficult  to  show  that 
"the  statement  was  intentionally  false,  but 
"  I  am  satisfied  that  it  is  false."  The  trial, 
it  is  recorded,  occupied  one  day  and  a  half. 
In  my  opinion,  if  this  length  of  time  was 
indispensible  to  the  guilt  or  innocence  of  the 
•  prisoner,  which  I  can  hardly  think  it  was, 
there  was  the  more  reason  why  the  trial 
should  terminate  in  the  way  in  which  it 
must  now  terminate,  viz.,  a  complete  and  full 
acquittal. 

I  cannot  help  expressing  my  regret  that 
a  person,  in  the  position  of  the  prisojier,  or 
that  any  other  person,  should  have  been  put 
upon  his  trial,  and  should  have  been  thus  con- 
victed ;  that  the  Judge  should  have  failed  to 
notice  the  irregularities  of  the  search-warrant, 
and  should  not  have  seen  that  the  evidence 
might  either  be  perfectly  true,  or  at  woret 
that  it  was  only  liable  to  the  suspicion 
of  inaccuracy,  while,  in  any  view,  a  con- 


viction on  such  a  state  of  things  before 
either  Judge,  Jury,  or  Assessors,  was  simplr 
out  of  the  question.  Therefore,  on  the  whole 
case,  finding  that  there  is  nothing  to  sbov 
that  the  prisoner  ever  delivered  any  false 
evidence  whatever,  I  would  annul  his  con- 
viction, and  direct  his  immediate  discharge. 

Hobkouse,  J, — The  appellant  in  this  case 
was  charged  in  the  Court  below  with  the  of- 
fence of  intentionally  giving  false  evidence 
in  a  stage  of  a  judicial  proceeding,  was  foand 
guilty  by  the  Court  and  the  Assessors,  and 
was  sentenced  by  the  Court  to  three  years' 
rigorous  imprisonment. 

The  facts  out  of  which  the  charge  arose 
are  these :  One  Doorga  Chum,  an  officer 
of  the  Tipperah  Collectorate,  was  sospected 
of  having  committed  an  offence  under  Chap- 
ter IX.,  Indian  Penal  Code,  and  was,  under 
Section  179,  Code  of  Criminal  Procedure, 
apprehended  and  put  upon  his  trial. 

Hossain  All,  the  appellant  in  this  case,  was 
believed  to  be  the  person  in  concert  with 
whom  Doorga  Chum  had  committed  the 
offence  above  alluded  to,  and  wh.lst  a  search- 
warrant  under  Sections  114-115  was  di- 
rected against  his  premises,  a  warrant  to 
bring  him  up  as  a  witness  was  also  directed 
against  his  person,  and,  on  the  night  *of  the 
25th  Jime,  he  was  brought  up  from  Chil- 
lagong  to  Tipperah,  and  was,  then  and  there, 
examined  on  solemen  affirmation  before  the 
Magistrate  on  the  charge  against  Doorga 
Churn. 

Meantime,  his  premises  had  been  searched, 
and  in  them  was  discovered  a  letter  pur- 
porting to  have  been  written  by  a  certain 
person  to  Hpssain  Ali,  and  to  acknowledge 
the  receipt  of  Rs.  500  from  Hossain  Ali. 

Hossain  Ali  was  asked  to  whom,  and  for 
what  purpose,  these  Rs.  500  had  been  paid, 
and  he  explained  that  he  had  borrowed  a  sum 
of  Rs.  1 ,000  from  one  Golam  Ahia,  and  that 
he  believed  that  these  Rs.  500  had  been  paid 
away  as  one  of  two  equal  sums  of  Rs.  500  in 
which  the  Rs.  1,000  had  been  re-paid. 

This  statement  the  Magistrate,  on  enqaiiyt 
believed  to  be  false,  and  for  making  it  Hos- 
sain Ali  was  committed  to,  and  has  been 
punished  at,  the  Sessions  under  Section  193, 
Indian  Penal  Code. 

To  constitute  an  offence  under  Section  1931 
the  statement  on  which  the  false  evidence 
is  charged  must  be  false ;  it  most  also  be 
intentionally  false,  and  it  must  have  been 
given  in  some  one  or  other  legally  consti- 
tuted stage  of  a  judicial  proceeding. 
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I  agree  with  my  brother  Seton-Karr  that 
there  is  no  sufficient  evidence  in  this  case 
to  show  that  the  statement  in  question  was 
false. 

The  only  evidence  is  the  testimony  of  one 
witness  and  extract  of  the  accounts  of  Golam 
Abia.  The  witness  says  that  he  saw  rupees 
700  on  an  occasion,  and  rupees  300  on  another 
occasion,  paid  to  Golam  Ahia ;  and  that 
Golam  told  him  that  these  sums  were  re- 
ceived from  Hossain  Ali. 

Golam  is  dead  ;  and  the  only  material  part 
of  the  witness's  evidence  is  hearsay  and 
inadmissible. 

The  accounts  say  that  rupees  700  on 
one  day,  and  rupees  300  in  another,  were 
paid  in  by  two  certain  persons  on  behalf  of 
Hossain  AH,  in  satisfaction  of  the  debt  of 
rupees  1,000. 

Hossain  Ali  was  not  present  when  these 
payments  are  said  to  have  been  made.  He 
was  miles  away  at  his  own  house ;  the 
money  to  make  them  was  admittedly  sent 
from  that  house.  The  persons  who  made  the 
payments  are  not  shown  even  to  have  been 
Hossain  Ali's  agents ;  the  payments  were  not 
shown  to  have  been  made  w^ith  Hossain  Ali's 
knowledge.  It  is  clear  to  demonstration  that 
Hossain  Ali  might  well  have  instructed  any 
agent  to  pay  in  two  equal  sums  of  rupees 
500,  whilst  yet  the  agents  paid  in  two  other 
sums  ;  and  it  follows  that  Hossain  Ali,  the  rest 
of  whose  story  as  to  the  rupees  1,000  was 
found  to  be  true  in  very  minute  detail,  might 
tmly  have  believed  (and  that  is  all  that  he 
says)  that  the  rupees  1,000  was  re- paid  in 
two  equal  sums  of  rupees  500,  whilst  yet,  as 
a  matter  of  fact  (not  established  in  this  case, 
I  would  again  remark),  the  rupees  1,000  was 
re-paid  in  two  unequal  sums  of  rupees  700 
and  rupees  300, 

I  agree,  then,  in  finding  that  Hossain 
Ali  is  not  guilty  of  the  charge  of  which  he 
has  been  convicted,  and  in  directing  that  he 
be  forthwith  discharged. 

But  I  cannot  leave  the  case  here,  for  I 
think  that  the  Magistrate  in  the  Court  below 
has  commiued  illegalities  and  indiscretions  of 
the  gravest  kind,  and  that  the  Judge  has 
erred  in  not  noticing  such. 

I  would,  first  of  all,  remark  that  Hossain 
Ali  was  believed  to  be  implicated  in  Doorga 
Chum's  alleged  rascalities  ;  hence  the  search- 
warrant,  and  the  personal  warrant,  against 
him.  If,  then,  he  was  believed  to  be  an  accom- 
plice in  crime,  he  should  rather  have  been 
treated  as  such,  than  as  a  witness  to  give 
evidence  of  thvt  crime. 
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And,  then,  as  to  the  search-warrant.  It 
seems  to  me  in  regard  to  this  that  almost 
every  provision  of  the  Code  of  Criminal 
Procedure  has  been  entirely  overlooked. 

When  the  Magistrate  (the  law.  Section 
114,  says)  shall  consider  that  the  production 
of  any  thing  is  essential  to  the  conduct  of  an 
enquiry  into  an  offence  suspected  to  have 
been  committed,  he  may  grant  his  warrant 
to  search  for  such  thing ;  and  it  shall  be  lawful 
for  the  officer  charged  with  the  warrant  to 
search  for  such  thing,  &c. ;  and  in  such  case 
the  Magistrate  may  (shall)  specify  in  his 
warrant  the  house  or  place  to  which  only 
the  search  shall  extend. 

It  is  essential,  then,  to  the  legality  of  a 
search  warrant,  firsts  that  the  production  of 
a  particular  thing  is  essential ;  secondly^ 
that  the  Magistrate,  and  he  alone,  shall  de« 
termine  that  such  production  is  essential;  and, 
thirdly^  ik^X  a  specified  house  or  place  is  that 
to  which  only  the  search  shall  extend ; 
and  it  is  not  lawful  for  the  searching  officer 
to  conduct  the  search  in  the  absence  of  these 
essentials  to  it. 

But  here  the  warrant  was  not  for  the 
production  of  any  particular  thing,  but 
generally  for  the  production  of  anything 
that  might  by  any  possibility  be  considered 
to  bear  upon  the  charge  against  Doorga 
Churn ;  and  the  person  to  whom  the  warrant 
was  directed  was  instructed  in  it  to  search, 
not  only  the  house  of  Hossain  Ali,  but  that 
house,  and  also  another,  and  anybody  else's 
house  that  he  thought  fit,  to  find  whatever  Ke 
thought  essential  to  the  conduct  of  the 
enquiry  into  the  offence  charged  on  Doorga 
Churn. 

So  the  warrant  was  not  for  a  particular 
thing.  The  Magistrate  was  not  the  person  to 
determine  the  essentiality  of  any  particular 
thing,  and  the  house  or  place  to  be  searched 
was  not  a  specified  house  or  place,  aird  such 
only,  and  it  was  not  lawful,. therefore,  to  the 
searching  officer  to  conduct  the  search. 

Again,  Section  1 1 5  declares  that  a  search- 
warrant  "shall  ordinarily  be  directed  to  a 
"police  officer;"  but  "if  immediate  search 
"  is  necessary,  and  no  police  officer  be 
"  immediately  available,  the  Magistrate  may 
"  then  direct  the  warrant  to  any  other 
"person." 

Now,  in  the  case  of  this  warrant,  a  police 
ofljcer  was  "  immediately  available,"  for 
such  a  person  accompanied  the  warrant 
officer,  and  yet,  in  direct  violation  of  the 
express  terms  of  the  law,  the  Magistrate 
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directed    the    warrant    td    his    Collectarate 
Naziri 

JEvery  provision,  therefore,  in  Sections 
1 1 4-1 15  against  the  oppressive  exercise  of 
the  right  of  search  in  property  >^as  here 
directly  disregarded ;  and,  when  it  is  con- 
sidered that  houses  may  be  broken  open, 
female  apartments  entered,  female  apart- 
taents  searched,  and  so  on,  under  such  war- 
rants, the  evil  results  of  such  a  total  dis- 
regard of  the  safeguards  placed  by  law 
upon  the  right  of  search  can  hardly  be 
aggravated. 

Again,  in  the  mode  in  which  Hossain  Ali 
was  examined  on  solemn  affirmation,  there 
was  an  absence  of  discretion  and  a  disregard 
of  the  plainest  provisions  of  the  law  which 
are  most  reprehensible. 

Hossain  Ali  was  brought  upon  warrant 
from  Chittagong  to  Tipperah — no^ light  jour- 
ney ;  and  he  was  then  and  there  at  night 
time,  and  just  arrived  off  this  journey,  taken 
to  the  Magistrate's  private  residence,  put 
upon  solemn  affirmation  there  in  the  absence 
of  the  accused,  and  examined. 

That  a  man  under  such  circumstances 
should  be  caught  tripping  in  his  evidence, 
would  surprise  no  one ;  and  there  was,  there- 
fore, a  serious  want  of  discretion  on  the 
Magistrate's  part  in  thus  examining  Hossain 
Ali — but  more  than  that,- there  was  a  direct 
breach  of  the  law. 

Doorga  Cham  was  under  arrest  ott  a 
charge  of  an  offence;  and  in  such  a  case 
Section  194  distinctly  lays  it -down  "that 
"  the  witnesses  for  the  prosecution  shall 
"he  examined  in  the  presence  of  the 
"  accused/' 

To  have  examined  Hossain  Ali,  therefore, 
in  the  absence  of  the  accused,  was  in  direct 
opposition  to  the  law ;  and  it  is  questionable — 
though  the  point  is  not  before  us,  and  we 
do  not  therefore  decide  it — whether  the  evi- 
dence given  at  such  an  examination  is  evi- 
dence given  in  any  legal  siage  of  a  judicial 
proceeding  within  the  meaning  of  Section 
193  of  the  Indian  Penal  Code. 

I  regret  very  much  to  have  to  make  the 
above  remarks  ;  but  I  think  thai  the  interests 
of  the  public  imperatively  require  that  I 
Bhoald  do  so. 


The  i9th  October  1867. 

Present : 

The  Hon'ble  F.  A.  Glover.  Judge, 

taorder— Killing  other  than  the  p^son  IntenM 

to  be  killed. 

Queen  versus  Phomonee  Ahum. 

Commitled  hy  the  Deputy  Commissionir,  oal 
tried    hy    the    Judicial    Commissioner 
Assam ,  on  a  charge  0/ murder,  &c. 

Where  an  accused  killed  i4,  whom  he  had  00  intefltioa 
of  killings,  by  a  blow  with  a  hiehly  lethal  weapon  like  t 
sharp  dao  intended  to  kill  ^,  he  was  hcM  guilty  el  At 
murder  of  A . 

The  facts  of  this  case  have  been  rtxf 
clearly  W\d  before  the  Jury,  and  no  point  d 
law  is  involved  in  the  appeal. 

The  question  of  provocation  was  one  d 
fact;  and  it  appears  to  me  that  the  Jnrf 
were  quite  right  in  holding  the  alleged  pro* 
vocation  to  be  altogether  insufficient  M 
warrant  the  prisoner's  violent  conducL 

A  person  striking  another  with  a  highlr 
lethal  weapon  like  a  sharp  dao^  and  inflictm^ 
such  dangerous  injuries  as  the  medical  repoit 
shows  there  to  have  been,  must  be  conlidercd 
to  have  known  that  such  injuries  were  lil^ely 
to  cause  death ;  and,  therefore,  although  tlie 
prisoner  had  probably  no  intention  of  striking^ 
his  child,  his  killing  the  child  by  a  blow 
intended  for  the  mother  would  be  en! [able 
homicide  amounting  to  murder,  and  punish- 
able under  Section  301,  Penal  Code. 

There  is  no  ground  for  interference  in  this 
case,  and  the  appeal  must  be  rejected. 


The  30th  October  1867. 
Present : 
The  Hon'ble  F.  A.  Glover,  Judge. 

Abetment — Conspifing— Presence    at  c^°"°^i 
sion  of  offence  after  r^«»Hng^— Clous***  ?  «^ 
3,  Section  107,  ana  Secuon  109,  Ptfl^l  Co<?«. 

Queen  versus  B'h*  '.hw:.  M-  o.^iiiu 

Committed  hv  the  Arsitfi^,  Mr.  ^i '-(!'(  ^^ 
tried  hy  the  Se:.s:ons  jTj^y  0/  i  va."^  ^ 
charge  of  ahetment  of  commt^sion  y  ^W 
and  theft. 

A  prisoner,  who  consented  t«»  form  one  of  i  ^^Vl  *  J 
committed  theft,  and  resiUil  irt»m  his  a^ir^cxirnt,  W 
was  present  at  the  commission  of  theft.  dn«  "*^,2to 
within  Clause  3,  Section  io7>PMialCAlc»aBaangkt*^'* 
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ave  been  convicted  of  the  theft,  but  of  the  abetment 
hereof  under  Clause  3,  Section  107,  and  Section  109, 
'enaLCode,  read  together. 

I  HAVE  no  doubt  of  the  prisoner's  guilt  in 
bis  case,  and  do  not  therefore  interfere  with 
he  sentence. 

But  it  appears  to  me  that  the  Sessions 
adge  was  in  error  in  bringing  the  case 
mder  Section  114  of  the  Penal  Code,  for  it 
s  manifest  on  the  evidence  that,  had  the 
prisoner  not  been  present  at  the  theft,  he 
rould  not  have  been  guilty  of  any  offence 
It  all,  so  far  as  the  theft  itself  was  concerned. 
3is  having  at  one  time  agreed  to  form  one 
)f  the  party,  a  position  from  which  he  after- 
irards  resiled,  would  not  bring  him  under 
iie  term  "  conspiring  "  as  explained  in  Clause 
K,  Section  107,  Penal  Code. 

The  prisoner  should,  I  think,  have  been 
convicted  of  abetment  of  the  substantive 
offence  under  Clause  3,  Section  107,  and 
Section  109,  Penal  Code,  read  together,  he 
having  intentionally  aided  in  the  commis- 
sion of  the  theft. 


The  4th  November  1867. 

*  Present:  ' 

The  Hon'ble  F.  A.  Glover  and  C.  P. 
Hobhouse,  Judges, 

Commitment  on  alternative  charj^e — Civil  Court 
"-•Procedare — Section  169,  Code  of  Criminal 
Procedure. 

^rference/rom  the  Sessions  Judge  of  Sarun 
under  Section  ^j^,  Code  of  Criminal 
Procedure,  ^ 

The  Queen  versus  Oottur  Narain  Singh. 

Where  a  person  makes  one  statement  before  the 
■wstrate,  and  a  directly  different  statement  before  the 
gnl  Court,  his  commitment  on  an  alternative  charge, 
pter  the  consent  of  the  Civil  Court  has  been  obtained 
pocr  Section  169  of  the  Code  of  Criminal  Procedure,  is 
pctly  legal. 

Sohhouse,   J, — From  the  Judge's   state- 

'Ot  on  this  reference,  it  would  seem  that 

ie  person  committed  for  trial  before  him 

lade  one  statement  before  the  Magistrate,  and 

^directly  different  statement  before  the  Civil 

>nrt. 

The  Magistrate  committed  on  an  alter- 
^ive  charge,  having,  so  far  as  regards  the 
^tement  made  before  the  Civil  Court,  first 
stained  the  sanction  of  that  Court  to  the 
utuuon  of  the  chaige  connected  with 
It  statement. 

Vol.  VlII. 


In  so  proceeding,  we  think  tlfe  Magistrate 
acted  in  strict  legality. 

Section  1 69  is  apparently  the  only  Section 
under  which  the  Magistrate  could  have 
prayed  the  Civil  Court  to  sanction  proceedings, 
and  under  which  the  Civil  Court  could  have 
accorded  such  sanction  or  could  have  acted 
at  all. 

And  when  such  sanction  had  once  been 
given  (and  the  law  says  it  may  be  given  at 
any  time),  all  that  was  left  was  for  the 
Magistrate  to  proceed  to  commit  or  not,  as 
he  thought  fit. 


The  X3th  November  1867. 

Present : 

The  Hon'ble  F.  A.  Glover  and  C.  P.  Hob- 
•       house,  fudges. 

* 

Confronting^  of  accuser  and  accused — Breach  of 
*  the  peace  (sufficiency  of  evidence  as  to)— 
Recognizances. 

Revisional  Jurisdiction. 

Tarinee  Kant  Lahoory  Chowdhry, 
Petitioner. 

• 

There  is  nothing  in  the  Criminal  Procedure  Code 
which  makes  it  imperative  on  a  Magistrate  to  confront 
the  accused  and  the  accused  in  a  case  under  Section 
282  of  the  Penal  Code ;  and  if  a  Magistrate  considers  a 
statement  on  oath  of  a  comj^lainant  to  be  "  credible  in- 
formation *'  under  that  Section,  there  is  no  reason  why 
he  should  not  call  on  the  accused  to  give  security,  the 
sufficiency  of  such  "  credible  information"  being  ordi- 
narily left  to  the  Magistrate  to  determine. 

Glover,  f, — This  application  is  in  the 
nature  of  a  special  appeal,  and  the  only 
thing  to  be  considered  is  whether  the 
Magistrate  was  wrong  in  law  in  calling  upon 
the  zemindar  to  give  security.  * 

The  appellant  contends  that,  inasmuch 
as  he  had  no  opportunity  of  cross-examin- 
ing Doorga  Churn,  the  party  on  whose  state- 
ment the  Magistrate  proceeded,  that  state- 
ment cannot  be  considered  **  credible  in- 
formation" in  the  spirit  of  Section  28a, 
Penal  Code. 

He  further  contends  that,  if  the  informa- 
tion were  "  credible,"  it  did  not  involve  a 
likelihood  of  breach  of  the  peace. 

Neither  of  these  objections  appear  to  me 
valid. 

The  words  of  the  law  are — Whenever  a 
Magistrate  shall  receive  "  credible  informa- 
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tion ;"  and*it  is  left  for  him  to  decide  what 
is  "  credible  information."  Undoubtedly 
cases  might  occur  in  which  this  Court 
would  be  justified  in  interfering,  where  the 
information  on  which  a  Magistrate  acted 
was  palpably  absurd  and  incredible,  but 
ordinarily  the  Magistrate's  opinion  would  be 
final. 

In  the  present  case  there  was  Doorga 
Churn's  deposition,  on  oath,  that  he  believed 
his  life  to  be  in  danger  from  the  ill-feeling 
of  the  zemindars,  of  whom  the  appellant 
was  the  principal. 

Tarinee  Kant  Lahoory  had  certainly 
no  opportunity  of  cross-examining  Doorga 
Churn  at  the  time  he  made  this  statement; 
but  he  had  every  opportunity,  afterwards,  of 
clearing  himself  of  the  accusation,  and  tried 
ineffectually  to  do  so  by  examining  several 
of  the  principal  zemindars  of  his  district. 
Their  evidence  is  very  peculiar,  and  by  no 
means  establishes  the  appellant's*innocence  ; 
to  my  mind  it  goes  rather  the  other  way. 

There  is  nothing,  moreover,  in  the  law 
which  makes  it  imperative  on  a  Magistrate 
to  confront  the  accuser  and  the  accused 
together  in  a  case  under  Section  282 ;  and, 
if  he  considers  the  sworn  deposition  of  a 
complainant  to  be  "  credible  information," 
there  is  no  reason  why  he  should  not  pro- 
ceed upon  it.  The  late  Sudder  Court 
have,  I  observe,  recorded  a  similar  opinion 
(i2th  September  1862). 

With  regard  to  the  second  objection,  the 
words  of  the  Section  are  "or  to  do  any  act 
which  may  probably  occasion  a  breach  of 
the  peace."  And,  as  the  Magistrate  believ- 
ed Doorga  Churn's  statement  that  he  went 
in  fear  of  his  life  by  reason  of  the  appel- 
lant's enmity  to  him,  he  was  undoubtedly 
justified  in  considering  that  there  was  a 
likelihood  of  a  breach  of  the  peace. 

I  tlunk,  therefore,  that  there  has  been  no 
error  in  law  in  the  Magistrate's  proceedings, 
and  that  this  Court  cannot  interfere. 

Hohhouse,  J. — The  information  given  on 
solemn  affirmation  by  the  complainant  in  this 
case  was  believed  by  the  Magistrate,  and  was, 
therefore,  in  my  judgment,  "  credible  inform- 
ation" sufficient,  under  Section  282,  to  entitle 
the  Magistrate  to  call  on  the  present  appel- 
lant to  show  cause  why  he  should  not  enter 
into  recognizances  under  that  Section. 

And  there  was,  I  consider,  sufficient  legal 
evidence    to    satisfy   the    Magistrate    under 


Section  287,  that  there  was  occasion  to  bind 
over  the  appellant  to  keep  the  peace. 

I  agree,  therefore,  with  my  brother  Glover 
in  considering  that  there  is  no  groaod 
shown  for  interference  with  the  Magistrate's 
order. 


The  T3th  November  1867. 

Present  : 

The  Hon'ble  F.  A.  Glover  and  C.  P. 
Hobhouse,  Judges, 

False  personation— Section  205,  Penal  Code. 

Queen  versus  Narain  Acbarj. 

Committed  by  the  Magistrate,  and  tried  hy 
the  Sessions  Judge  of  Cuttacky  on  a  charge 
0/ false  personation. 

It  is  necessary  to  a  conviction  for  false  personation 
under  Section  205  of  the  Penal  Code  that  the  accused 
should  have  assumed  the  name  and  character  of  the 
person  he  is  chained  with  havinfr  personated.  The 
fact  that  he  presented  a  petition  in  Court  in  the  nane 
of  that  individual  held,  under  tHie  circumstances  of 
this  case,  to  be  insuflRcient  to  show  any  intentMi  of 
falsely  personatinf^  such  person.  • 

Glover,    J. — I    am   of    opinion   that   this 
conviction  cannot  be  sustained. 

The  words  of  the  Section  (205,  Penil 
Code)  are — *'  Whoever  falsely  personates 
''  another,  and  in  such  assumed  charac- 
"  ter,  "  &c.,  &c.  Now,  the  prisoner  did  not 
as  it  appears  to  me,  at  any  time  assume  the 
name  or  character  of  his  uncle  Bhugwao 
Acbarj.  The  clerk  of  the  Small  Cause 
Court,  witness  No.  i,  does,  no  doubt,  depose 
I  hat  the  prisoner  first  gave  his  name  a$| 
Bhugwan,  and  afterwards  as  Narain ;  b 
the  decree-holder,  who  was  present  at 
time,  asserts  most  distinctly  that  the  nam 
of  Bhugwan  Acharj  was  not  mentioned,  bni 
that  the  prisoner  from  the  first  admitted 
that  his  name  was  Narain  Acharj. 

The  decree-holder  was  a  hostile  witncss,| 
and  not  likely  to  make  a  mistake  in  favor 
of  the.  prisoner.  I  prefer  his  evidence  to 
that  of  the  clerk. 

And,  if  it  be  credible,  it  is  clear  that  the 
prisoner  never,  by  any  thing  he  said,  as- 
sumed to  be  Bhugwan  Acharj. 

Then,  did  he  do  so  by  presenting  the  pe- 
tition in  the  name  of  Bhugwan  with  the 
intention  of  **  falsely  personating  *'  that 
individual  ? 


i867.] 


Criminal 


THE    WSBKLY    RSPORT&ft. 


Rulings, . 


85J 


It  has  been  satisfactorily  proved  that  the 
prisoner  and  Bhugwan  are  nephew  and 
uncle ;  that  they  hold  all  their  property  in 
common  ;  and  that  both  had  the  same  interest 
in  saving  the  land  attached  by  the  decree- 
holder  from  sale. 

It  is  proved,  moreover,  that  the  uncle  was 
at  the  time  in  question  suffering  from  illness, 
and  had  deputed  his  nephew  to  file  the  peti- 
iioD. 

Taking  all  the  evidence  as  well  as  the 
peculiar  circumstance  of  the  case  into  con- 
sideration, I  do  not  think  that  the  prisoner 
bad  any  intention  of  "  falsely  personating" 
iis  uncle  in  the  spirit  of  Section  205,  Penal 
Code,  and  would  therefore  direct  his  acquit- 
al. 

Hobhouse,  J. — I  am  of  the  same  opinion. 
Fhe  question  is,  did  the  prisoner  "falsely 
jersonate"  Bhugwan  Acharj,  and  in  such 
issumed  character  make  any  statement  or  do 
my  act  in  any  suit. 

It  is  in  evidence  that,  when  the  property, 
IS  of  a  certairt  judgment-debtor,  was  adver- 
ised  for  sale  in  execution  of  a  decree  of  a 
rivil  Court,  a  petition  was  presented,  as  of  one 
^hugwjjn  Acharj,  to  the  said  Court,  claini- 
ag  the  said  property  as  his,  Bhugwan's. 

When  the  petition  was  being  heard,  some 
me  informed  the  Court  that  the  person  pre- 
enting  the  petition  was  not  Bhugwan,  but 
^arain,  the  prisoner  ;  and  therefore  the  Court 
sked  the  prisoner  if  he  was  Bhugwan,  and 
e  answered  "  no,"  and  explained  that  he  and 
Ihugwan  were  in  one  family,  and  that  he 
ad  presented  the  petition  because  Bhugwan 
as  ill. 

It  is  alleged,  however,  that,  before  prisoner 
ppeared  before  the  Court,  he  had  appeared 
efore  the  sherishtadar  of  the  Court,  and 
ad  told  that  officer  that  he  was  Bhugwan. 
observe  that  this  allegation  is  contradicted 
y  the  very  best  evidence,  as  pointed  out  by 
\j  brother  Glover ;  and,  even  if  it  were  not 
3  contradicted,  I  should  doubt  if  the  state- 
lent  had  been  made  falsely,  /*.  e.y  with  intent 
)  deceive  or  defraud,  for  there  is  no  such 
itent  apparent  in  any  part  of  the  prison- 
r's  actions.  He  merely  presented  a  true 
etition  signed  by,  and  proceeding  from, 
[iother  person,  assigning  a  very  good  and 
ue  reason  for  doing  so,  and  the  moment  he 
as  called  on  by  the  only  legal  authoriiy, 
»e  Court,  whose  duty  it  was  to  entertain 
le  petitioner,  to  say  if  he  was  or  was  not 


that  person,  he  at  once  admitted  ke  was  not, 
and  explained  why  he  had  presented  a  peti- 
tion bearing  that  person's  name  and  emanat- 
ing from  him.  If,  by  doing  such  an  act,  a 
person  were  to  be  held  *'  falsely  to  person- 
ate,"' no  one  would  be  safe. 


The  19th  November  1867. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Forgery — Fraudulent  usin^of  document  as 
S^enuine — Section  471,  Penal  Code. 

Queen  versus  J  aha  Bux. 

Committed  \y  the  Magistrate,  and  tried  by  the 

Officiating  Sessions  Judge  of  Dacca,  on  a 

charge  of  forgery,  &c. 

» 

There  must  be  a  fraudulent  and  dishonest  using  of  a 
document  as  genuine  before  a  conviction  can  be  had 
under  Section  42,1  of  the  Penal  Code. 

.  Kemp,  J, — This  prisoner  has  been  con- 
victed under  Section  471  of  the  Indian 
Penal  Code,  and  sentenced  to  two  years' 
imprisonment  and  to  pay  a  fine  of  100 
rupees. 

The  trial  was  by  Jury.  After  hearing  the 
pleader  for  the  prisoner,  and  carefully  consi- 
dering the  charge  to  the  Jury,  we  are  clearly 
of  opinion  that  the  Judge  has  wholly  mis- 
conceived the  real  features  of  the  case;  and 
has  omitted  to  submit  for  the  consideration 
of  the  Jury  the  salient,  we  may  say  the 
turning,  point  of  the  case. 

It  is  clear  that  in  the  plaint  of  the  pri- 
soner filed  in  the  Civil  Court  he  stated  that, 
as  the  Court  was  closed  for  five  days  on 
account  of  the  Mohurrum  vacation,  he  was 
unable  to  file  the  plaint  before  the  i6th  of 
May,  on  which  date  the  Court  re-opened. 
The  plaint,  which  had  been  originally  dated 
the  loth  May,  is  altered  to  the  16th,  and 
the  vakeel  presenting  it  endorses  this  altera- 
tion with  his  signature.  The  plaint  was 
filed  on  the  1 6th  May,  and  formally  registered 
on  the  17th  idem  without  objection  or  com- 
ment. This  much  is  manifest  on  the  face  of 
the  plaint.  The  dates  of  the  endorsement 
of  ijurchase  of  some  of  the  blank  stamps, 
which  were  appended  to  the  plaint  to  make 
up  the  institution  stamp,  have  certainly  been 
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altered  to  the  loth  of  May,  but  it  is  difficult 
to  understand  with  what  motive  ;  for  the 
prisoner  had  already  committed  himself  to 
the  statement  so  clearly  made  in  his  plaint 
that  it  was  filed  on  the  i6th  May,  and  that 
is  the  date  of  institution  of  suit.  The  alter- 
ation of  the  endorsements  on  the  blank 
stamps  to  the  loth,  thus  putting  back  the 
date  of  filing  the  plaint,  is,  therefore,  utterly 
irreconcilable  with  such  statement,  and 
cannot,  we  conceive,  have  been  made  to 
escape  the  Statute  of  Limitations.  There 
must  be  a  fraudulent  and  dishonest  using  of 
a  document  as  genuine  before  a  conviction 
can  be  had  under  Section  471.  The  Judge 
ought  to  have  directed  the  attention  of  the 
Jury  to  the  above  apparent  want  of  motive, 
and  have  left  it  to  them  to  decide  whether, 
under  the  circumstances,  a  fraudulent  or 
dishonest  intention  could  be  fairly  inferred 
or  presumed ;  but,  instead  of  doing  so,  he 
directed  them  to  consider  whetl^r  the  pri- 
soner was  interested  in  makino:  the  altera- 
tions,  and,  if  so,  to  infer  a  dishonest  motive. 

The  charge  is  so  faulty  that  we  can  have 
no  hesitation  in  holding  that  the  prisoner 
has  been  materially  prejudiced  by  it,  and  we 
therefore  direct  a  new  trial. 

The  charge,  upon  which  the  prisoner  has 
been  formally  acquitted,  cannot  of  course  be 
re-opened.  The  Judge  will  chirge  the  Jury 
properly  on  the  indictment  under  Section 
471,  receive  their  verdict,  and  then  pass  a 
proper  sentence. 

The  case  must  be  returned. 


The  13th  November  1867. 

Present  : 

The  Hon'ble  F.  A.  Glover  and  C.  P. 
Hobhouse,  Judges, 

Dismissing  a  case — An  offence  different  from  the 
one  charged— Sections  250  and  256,  Code  of 
Criminal  Procedure. 

Reference  under  Section  ^j^,  Code  of  Cri- 
minal Procedure^  from  the  Sessions  Judge 
of  Hooghly, 

Degumber  Paul  versus  Rally  Doss  Dutt. 

A  Magistrate  is  not  authorised  to  dismiss  a  case,  be- 
cause he  finds,  in  course  of  tnvestisration,  that  the  fact* 


disclose  an  ofiFence  other  than,  or  in  addition  to,  Hal 
complained  of;  but  js  bound  to  adjudicate  on  theat%i> 
nal  charge. 

Letter  from  the  Magistrate  of  Humrak 
to  the  Sessions  Judge  of  Hooghly. 

You  will  observe  that,  on  the  17th  Maj« 
the  complaint  was  instituted,  charging  ^ 
accused  with  criminal  breach  of  trust,  ia 
that,  having  been  entrusted  with  money 
and  a  stamped  paper  by  the  complainaAt  for 
the  purpose  of  instituting  a  suit  on  hit 
behalf  in  a  Moonsiff' s  Court,  he  misappro- 
priated the  money,  and  sold  the  stampi 
to  another  party. 

The  case  having  been  made  over  foe 
trial  to  the  Deputy  Magistrate,  he,  on  the 
22  nd  of  May,  recorded  the  deposition  of 
the  complainant,  and  issued  a  warrant  for 
the  accused.  He  subsequently  examined 
the  witnesses  for  the  prosecution,  and  ^^ 
corded  a  full  examination  of  the  prisoner; 
and,  finally,  on  the  28th  of  August,  more 
than  three  months  after  the  complaint  had  been 
made  and  deposed  to,  he  dismissed  the  case, 
not  under  Section  225  or  250  of  the  Code, 
because  no  offence  was  proved  against  the 
accused,  but  because,  in  the  Deputy 
Magistrate's  opinion,  the  facts  alleged 
disclosed,  not  only  the  ofifence  of  crimiBal 
breach  of  trust,  but  also  those  of  forgeiy 
and  cheating.  He  held  that,  because  the 
complainant  in  the  first  petition  had  prayed 
.only  for  an  investigation  of  a  charge  of 
criminal  breach  of  trust,  the  Court  hid  no 
power  to  enquire  into  any  other  offence 
disclosed  ;  and  that  it  could  not  diq)Ofie  d 
the  charge  of  criminal  breach  of  tnat 
without,  at  the  same  time*  enquiring  into 
such  other  offences  simultaneously. 

He  conceived  that  his  only  way  of  escipe 
from  the  dilemma,  which  he  had  created  for 
himself,  was  to  dismiss  the  case  with  leiit 
to  the  prosecutor  to  institute  a  fresh  and 
more  comprehensive  complaint. 

Now,  even  if  it  were  the  case,  which  it 
is  not,  that  this  complaint  involved  forgciy 
and   cheating  according  tp  the  definitioM 
of  those  offences  adopted  in  the  Penal  Codei 
still  it  appears  to  me  that  the  Deputy  Magis- 
trate's   order  was,   on   the  one  hand,  o» 
authorized    by  any  provision  contained  tn 
*  the  Code  of  Criminal  Procedure,  and  tha^o" 
the  other  hand,  it  was  directly  opposed  to 
the  procedure  laid  down  in  Sections  150  ana 
256  of   that    Code.    The    former  ScctiOB 
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provides  that,  "  if  the  Magistrate  finds  that 
an  ofifence  is  apparently  proved  against  the 
accused  person/'  he  shall  prepare,  in  writing, 
a  charge,  &c. ;  and  the  last-mentioned  Sec- 
tion directs  that,  *'  in  any  trial  before  a 
''Magistrate  in  which  it  may  appear  at  any 
*' stage  of  the  proceedings  that  from  any 
"  cause  the  case  is  one  which  the  Magistrate 
"is  not  competent  to  try,  the  Magistrate 
"'  shall  proceed  in  accordance  with  Chapter 
"  XII.,"  Ac.  The  Magistrate  is  by  no  Sec- 
tion authorhced  to  dismiss  a  case,  because 
the  evidence  discloses  an  offence  other  than, 
or  in  addition  to,  that  complained  of.  Nor, 
as  it  appears  to  me,  can  a  Magistrate,  when, 
even  on  legal  grounds,  dismissing  a  com- 
plaint, authorize  the  complainant  to  renew  it. 
Id  the  present  instance,  the  complainant  has 
petitioned  me  again ;  but  I  do  not  think 
that  I  can  legally  entertain  his  renewed 
cotnplaint,  the  original  one  having  been 
dismissed,  albeit  illegally.  I,  therefore,  sub- 
mit the  papers  for  the  orders  of  the  High 
Court. 

I  have  not  thought  it  necessary  to  call 
for  any  further  written  explanation  from 
the  Deputy  Magistrate,  as  the  grounds  of 
his  order  are  set  forth  in  his  decision.  I 
have  'personally  discussed  the  question 
with  him,  and  find  that  he  still  considers 
his  procedure  to  be  correct. 

^(eference  to  the  High  Court  by  the  Sessions 
Judge  of  Hooghly. 

I  would  state  that,  in  my  opinion,  the 
order  of  the  Deputy  Magistrate,  dismissing 
the  case  for  the  reasons  assigned,  was  in- 
correct, and  that  the  petitioner  had  full 
nght  to  have  the  charge  preferred  against 
the  defendant  folly  adjudicated  upon,  with- 
otit  any  reference  whatever  to  any  other 
charges  which  the  Deputy  Magistrate  might 
^ive  considered  to  have  been  arrived  at 
from  the  proceedings 

Judgment  of  the  High  Court. 

Glover,  J, — Under  the  circumstances 
stated  by  the  Magistrate  and  Sessions  Judge, 
wc  have  no  doubt  that  the  Deputy  Magis- 
^^e  was  wrong  in  refusing  to  adjudicate 
on  the  charge  of  criminal  breach  of  trust, 
^'ginally  brought  by  the  complainant.  We 
direct  that  he  be  required  to  do  so  now. 


The  1 8th  November  1867. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  S.  Glover, 

Judges. 

Finea— Assessors— Section  354,  Code  of  Crimi- 
nal Procedure. 

Miscellaneous  Case. 
Gour  Surun  Dass,  Petitioner. 

The  order  of  a  Sessions  Jadgfe  under  Section  354  of 
the  Code  of  Criminal  Procedure,  finings  an  Assessor^ 
is  not  appealable,  nor  liable  to  be  interfered  with  by  the 
High  Court  under  Section  404  of  that  Code. 

Glover,  J. — This  application  must  be 
rejected. 

By  Section  354  of  the  Code  of  Criminal 
Procedure  the  Sessions  Judge  was  author- 
ized to  fine  the  Assessor  for  non-attendance, 
and  his  order  is  not  appealable. 

•  Nor  can  we  interfere  under  Section  404, 
as  there  was  nothing  illegal  in  his  order. 

We  must,  however,  record  our  opinion 
that  the  Sessions  Judge's  order  appears  to 
have  been  harsh.  The  petitioner  was  ill  on 
the  day  on  which  he  was  summoned  to 
sit  as  an  Assessor,  as  appears  from  the  cer- 
tificate of  the  Civil  Surgeon ;  and,  although 
that  certificate  was  not  filed  till  an  hour  or 
two  after  his  order  recording  the  fine  wm 
passed,  there  was  no  reason  why  it  should 
not  have  been  received  and  favorably  con- 
sidered when  it  was  presented. 

The  effect  of  the  Judge's  order  has  been 
to  fine,  for  non-attendance,  a  man  who  is 
found  to  have  been  incapacitated*  from 
attending  as  Assessor  by  sickness. 


The  26th  November  1867.  • 

Present  : 

The  Hon'ble  F.  B.  Kemp  and 
F.  A.  Glover,  Judges. 

Breach  of  the  Peace— Section  3x8,  Code  of 
Criminal  Procedure. 

Revision  of  Proceedings  under  Section  40^ 
Code  of  Criminal  Procedure. 

Bisseshur  Narain  Mahtah,  Petitioner. 

The  provisions  of  Section  318  of  the  Code  of  Crimi« 
nal  Procedure  are  substantially  complied  with  when  the 
Magistrate  stat^  that  he  is  satisfied  that  the  dtipQtes 
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between  the  parties  was  likely  to  induce  a  breach  of  the 
peace,  and  records  his  opinion  that  the  only  way  of 
Dringinff  those  disputes  to  a  satisfactory  settlement  was 
by  proceeding  under  the  Section  quoted. 

Kempy  y. — This  case  has  come  before  us 
on  an  application  under  Section  404  of  the 
Code  of  Criminal  Procedure. 

It  is  urged  that  no  preliminary  proceed- 
ing, such  as  is  required  under  Section  318 
of  the  Code  of  Criminal  Procedure,  has 
been  recorded  in  the  case ;  and  that  the  pro- 
ceedings of  the  Magistrate  are  consequently 
illegal,  and  ought  to  be  quashed. 

We  have  read  the  proceedings  of  the 
Magistrate,  and  are  of  opinion  that  he  has 
substantially  complied  with  the  require- 
ments of  Section  318.  He  was  satisfied 
that  the  long  standing  dispute  between  the 
parties  brought  about  by  that  most  fruitful 
of  causes,  a  boundary  dispute,  was  likely 
to  induce  a  breach  of  the  peace;  and  he 
recorded  that,  in  his  opinion,  the  only  way 
of  bringing  that  dispute  to  a  ^tisfactory 
settlement  was  by  proceeding  under  the 
above  quoted  Section.  We,  therefore,  are 
unable  to  see  how  the  Magistrate's  proceed-? 
ings  can  in  any  way  be  said  to  be  illegal 
or  irregular.  The  application  to  us  to  act 
as  a  Court  of  Revision,  and  quash  those 
proceedings,  is  therefore  rejected. 

A  decision  of  a  Divisional  Bench,  dated 
27th  August  1866,  published  in  Volume 
VI.,  Weekly  Reporter,  page  61,  Criminal 
Rulings,  was  quoted  during  the  argument; 
but  that  case,  in  our  opinion,  is  not  similar 
to  the  case  before  us.  The  learned  Judges 
in  that  case  held  that  the  Magistrate  had 
not  stated  why  he  was  satisfied  that  the 
dispute  was  likely  to  produce  a  breach  of 
the  peace;  in  this  case,  the  Magistrate  has 
done  so. 


The  30th  November  1867. 

Present : 

The  Hon'ble  W.  S.  Seton-Karr  and 
A.  G.  Macpherson,  Judges. 

Separate  sentences— Sections  369  and  582,  Penal 

Code. 

Queen  versus  Kashee  Nath  Chungo. 

Committed  by  the  Magistrate,  and  tried  by 
the  Officiating  Sessions  Judge  of  Dacca, 
on  a  charge  of  abducting  a  child  under 
ten  years  of  age,  with  the  intention  of  dis- 
honestly taking  the  ornaments  from  Itis 
person,  &c. 


Separate  sentences  cannot  be  awarded  in  one  case  {« 
abducting  a  child  in  order  to  take  property  from  its  per- 
son (Section  .^69),  and  theft  after  preparation  to  caase 
death,  &c.  (Section  382),  where  the  evidence  shows  that 
the  act  was  one  and  the  same.  The  sentence  under  the 
latter  Section  was  cancelled,  there  being  no  evideKe 
of  any  preparation  having*  been  made  to  cause  dealh, 
&c.,  within  the  meaning  of  that  Section. 

Seton-Karr,  J. — ^There  can  be  no  doubt 
of  the  substantial  justice  of  this  conviction, 
but  the  sentences  seem  to  me  to  require 
revision. 

The  prisoner  has  been  sentenced  to  seven 
years'  rigorous  imprisonment  for  one  offence, 
and  to  a  further  period  of  seven  years  for 
another  offence. 

The  first  offence  found  is  that,  under 
Section  369,  Penal  Code,  /.  e,,  kidnapping  or 
abducting  a  child  under  ten  years  old,  with 
intent  to  take  property  from  the  person  of 
such  child  ;  the  second  offence  is  that  describ- 
ed under  Section  382,  1.  e.,  theft  after  pre- 
paration made  for  causing  death  or  hurt,  &c. 

Of  the  offences  described  in  Sections 
364  and  307,  viz.,  kidnapping  or  abducting 
in  order  to  murder  and  "  attempt  to  mar- 
der,''  the  prisoner  has  been  acquitted. 

I  con  cm-  with  the  Sessions  Jod^e  m 
thinking  that  the  prisoner  ought  not  to 
have  been  acquitted  on  the  fourth  count ;  and 
that  the  evidence,  which  the  Jury  obviously 
credited,  was  sufficient  to  bear  out  tbi.s 
charge  also. 

But,  as  the  case  stands,  the  convictions  on 
the  first  and  second  counts  are  substantially 
for  one  and  the  same  act ;  and  the  prisoner 
ought  not  to  have  had  awarded  to  him 
separate  punishments  for  both  these  counts. 

I  would  annul  the  punishment  on  the 
second  count,  and  leave  the  sentence  to  stand 
of  seven  years'  rigorous  imprisonment  on  the 
first  count. 

Macpherson,  J. — I  agree  in  thinking  that 
the  convictions  on  the  first  and  second 
counts  are  substantially  convictions  for  one 
and  the  same  act,  and  that  no  separate 
punishment  ought  to  have  been  awarded  on 
the  latter  count.  1  may  add  that,  in  nij 
opinion,  the  conviction  under  Section  381  is 
bad,  as  there  is  no  evidence  of  any  prepara- 
tion made  for  causing  death,  &c.,  within  the 
meaning  of  that  Section.  The  sentence 
under  Section  382  will  be  set  aside;  the 
other  sentence  under  Section  369  of  seven 
years'  rigorous  imprisonment  will  stand 
good. 

•       f 
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The  2nd  December  1867. 


Present  : 


The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

yudges. 


Security— Breach  of  the  Peace — Unsupported 
petition — Credible  information — Section  282, 
Code  of  Criminal  Procedure. 


Reference  under  Section  4J4,  Code  of  Cri- 
minal Procedure^  from  the  Sessions  yudge 
of  Tip  per  ah. 

Chamaro  Malo  and  others 

7}ersus 

m 

Kashi  Chunder  Lalla  and  others. 

A  petition,  unsupported  by  any  complaint  or  deposi- 
tion on  solemn  affirmation,  cannot  be  considered  "  ere- 
dible  information"  within  Section  2S2  of  the  Code  of 
Criminal  Procedure,  on  which  to  warrant  a  Ma^strate 
to  demand  security  to  keep  the  peace. 

Glover,  J. — We  think  that  there  was  no 
such  "  credible  information"  as  the  law  re- 
quires before  the  Deputy  Magistrate,  and 
that  he  was  not  justified  in  calling  upon  the 
parties  to  furnish  security  under  Section 
282,  Code  of  Criminal  Procedure. 

The  only  ground  for  his  proceedings  ap- 
pears to  have  been  a  petition,  in  which  it 
was  stated  that  the  Tipperah  Rajah's  peo- 
ple were  intimidating  .the  r)'ots. 


This  petition  was  not  backed  by  any 
complaint  or  deposition  on  solemn  affirmation, 
nor  even  did  it  go  the  length  of  saying  that 
there  was  any  probability  of  a  breach  of  the 
peace.  We  do  not  consider  that  an  un- 
supported petition  like  this  (a  petition,  by  the 
way,  which  was  declared  after  a  police-en- 
quiry to  be  false)  can  be  considered  credible 
information  under  the  Section  of  the  law 
above  quoted ;  and  we  therefore  annul  the 
Deputy  Magistrate's  order,  and  direct  him, 
if  he  still  thinks  interference  necessary,  to 
proceed  according  to  law. 


The  2nd  December  1867. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Punishment— Escape  from  lawful  custody- 
Section  224,  Penal  Code. 

Queen  versus  Dhoonda  Bhooya. 

Committed  by  the  Assistant  Magistrate  of 
Raneegunge,  and  tried  by  the  Sessions 
Judge  of  West  Burdwan,  on  a  charge  of 
dacoity,  and  escaping  from  lawful  custody 

The  punishment  for  escape  from  lawful  custody  (Sec- 
tion 224)  in  a  case  in  which  that  is  one  of  the  offences  of 
wltich  the  prisoner  is  convicted  must  be  *'  in  addition  ** 
to  any  punishment  awarded  for  the  substantive  offence. 
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Glover,  y. — I  sjjE  no  reason  ip  interfere 
with  these  convictions.  The  evidence  that 
the  prisoner  was  one  of  the  dacoits,  and 
took  a  leading  part  in  the  attack,  appears 
to  me  sufficient  and  satisfactory. 

But  I  observe  that,  for  the  second  offence 

« 

of  which  the  prisoner  has  been  found  guilty  on 
his  own  confession,  m's,,  escaping  from  lawful 
custody  under  Section  224,  Penal  Code,  the 
Sessions  Judge  has  awarded  no  legal  punish- 
ment. 

The  explanation  to  Section  221^  provides, 
as  pointed  out  by  Mr.  Justice  Jackson  in  his 
review  of  the  Bancoorah  Criminal  statements, 
that  the  punishment  for  escape  from  lawful 
custody  must  be  "in  addition"  to  any 
punishment  awarded  for  the  substantive 
offence. 

The  Sessions  Judge  has  recorded  a  sen- 
tence of  two  years'  rigorous  imprisonment  for 


the  "escape,*  but  has  made  it,  what  he  calls,  , 
"  conterminous"   with  the  sentence  of  teo 
years'  transportation  for  the  dacoity,  so  that,  j 
if  the  prisoner  had  been  acquitted  on  appeal 
on   the  charge  of  dacoity,   he   must   have 
been     released    at    once,     notwithstanding 
the  sentence  for  ^'escape"  recorded  agabst 
him, 

It  has  been  ruled  by  this  Court  on  more 
than  one  occasion  that  contemporaneous 
sentences  are  not  legal  ;  and  I  would.,  there- 
fore, under  Section  404  of  the  Code  of  Crimi- 
nal Procedure,  amend  the  Sessions  Judge's 
order,  and  direct  that  the  sentence  of 
two  years'  rigorous  imprisonment  •  tuxkr 
Section  224,  Penal  Code,  be  in  addition  to 

the   punishment  awarded   for   the    dacoitj> 
and    commence    after    the  expiry    of   that 

sentence. 

^empy  y.— I  concur. 
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The  I3ih  December  1867. 

Present : 

The  Hon'ble  W.  S.  Seton-Karr  and 
A.  G.  Macpherson,  Judges, 

Section  2iz,  Indian  Penal  Code— Sections  154 
ftnd  379,  Code  of  Criminal  Procedure— Pre- 
ramption  of  innocence — Evidence-*  Summing* 
Dp. 

Queen  versus  Nobokisto  Ghose. 

Commuted  by  the  Maf^istrate^  and  tried  hy 
the  Sessions  Judge  of  Patna,  on  a  charge 
of  instituting  a  false  criminal  charge 
with  intent  to  injure^  ^c. 

Tnder  Section  2 it,  Indian  Penal  Code,  **  inst'tuting- a 
criminal  proceeding"  mav  be  treated  as  an  offence  in 
itsilf  apart  fmm  "  falsriy  charging"  a  person  with 
having  committed  an  •  ffence. 

Where  a  per>on  is  charged  \vi»h  instituting^  a  criminal 
proceeding  with  intent  to  cause  injury,  knowing-  that 
there  was  no  just  or  lawful  ground  tor  such  proceeding-, 
it  is  for  the  prosecution  to  make  out  a  distinct  case 
against  him;  not  f«'r  the  pr'sonerin  the  first  instance  to 
snow  that  he  had  just  or  lawful  grounds. 

The  depdsition  ««f  a  witness  in  a  former  case  is  not 
evidence  in  a  subsequent  case  in  which  he  is  examined, 
except  when  put  in  to  contradict  him. 

Where  certain  portions  nf  a  police-officer's  diary  are 
used  as  evidence  against  him,  Section  •54  of  the  Code 
of  Criminal  Procedure  does  not  bar  the  admissi«  n  of 
other  portions  of  the  diary,  as  explaining  the  portions 
so  usedi 

N^  here  facts  are  :is  consistent  with  a  prisoner's  inno- 
cence as  with  his  guilt,  innocence  must  he  presumed  : 
*nd  criminal  intent  or  knmvledge  is  not  necessarily  im- 
putable to  every  man  who  acts  contrary  to  the  provi- 
sions of  the  law. 

A  judge  should  not  discuss  points  of  law  in  summing 
up  to  the  Jury,  and  he  should  avoid  all  extraneous  and 
unnecessary  argument,  merely  summing  up  the  evi- 
dence, and  shewing  how  the  law  applies  to  it. 

Macpherson,  J, — The  prisoner  Nobokisto 
Ghose  was  tried  before  Mr.  Ainslie,  the 
Sessions  Judge  of  Patna,  upon  the  three 
following  charges : — 

first, — Under  Section  211  of  the  Indian 
Penal  Code,  that  he,  on  or  about  the  5th 
June  1867,  instituted  or  caused  to  be  in- 
stituted, against  one  Tiluck  Singh,  a  false 
charge  of  an  offence  punishable  with  trans- 
ponation  for  life,  with  intent  10  cause  injury 
to  the  said  Tiluck  Singh,  knowing  that  there 
^as  no  ju<t  or  lawful  ground  fur  such 
charge  ; 

Second. — Under  ihe  same  Section,  that  he, 
01^  or  about  the  51!)  June  1&67,  instil uici I  or 
paused  to  be.in.«^niiilcd  a  crimiiv^I  piocred- 
*"R  against  Tiluck  Singh,  with  intent  to 
cause  injury  10  Tiluck  biugh,  knowing  ihaj 
^here  was  no  ju.^t  or  lawiul  gicund  fur  suth 
proceed  inir ;  and 

'Jhird. — Under  Section  167.  that  he,  on 
or  about  the  .yh  June  1867,  being  a  pubhc 
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servant,  and  as  such  charged  \vith  the  pre- 
paration of  a  document,  prepared  that  docu- 
ment in  a  manner  which  he  knew  or  believed 
to  be  incorrect,  intending  thereby  to  cause, 
or  knowing  it  to  be  likely  that  he  might 
thereby  cause,  injur}'  to  Tiluck  Singh. 

He  was  acquiited  on  the  first  charge,  but 
convicted  on  the  second  and  third,  and  sen- 
tenced to  a  year's  rigorous  impiisonment  and 
to  fine. 

He  appeals  to  this  Court,  and  the  points 
taken  by  his  Counsel  are  substantially 
that  Section  211  of  the  Penal  Code  cannot 
be  split  up  as  it  has  been,  so  as  to  treat 
*'  falsely  charging "  a  person  as  a  distinct 
offence  from  "  institniing  a  criminal  proceed- 
ing," &c. ;  that  a  police  officer  acting,  as  the 
prisoner  did,  under  orders  of  his  superior 
officer,  cannot  legally  be  prosecuted  under 
Section  211  ;  that  the  prisoner  did  not 
"  institute  "  the  proceedings  which  are  the 
subject  of  this  prosecution  ;  that  the  Judge 
niisdirecied  the  Jury  in  a  manner  highly 
prejudicial  to  the  piisoner;  that  there  was 
no  e  idence  that  the  ptisoner  knew  that 
there  was  no  just  or  lawful  ground  for  the 
proceedings  which  he  instiiuted ;  that  there 
was  no  evidence  that  the  prisoner  framed 
the  entry  referred  10  in  the  third  count  in 
a  manner  which  he  knew  to  be  incorrect, 
or  with  the  intent  or  knowledge  required 
to  constitute  an  offence  under  Section  167. 

1  think  there  was  nothing  wrong  in  charg- 
ing the  prisoner  as  he  has  been  charged 
in  the  ist  and  2nd  counts.  For  it  ap- 
pears to  me  to  be  clear  that,  under  Section 
211,  '*  insiiiuting  a  criminal  proceeding," 
may  be  treated  as  an  offence  in  itself,  apart 
from  "  falsely  charging  "  a  person  wiih  having 
committed  an  offence. 

I  think  also  that,  supposing  the  case  for  the 
prosecution  to  be  proved,  the  prisoner  would 
be  legally  responsible  for  what  he  did,  not- 
withstanding that  he  was  a  police-officer,  and 
in  one  sense  instituted  the  proceedings  by 
order  of  his  supeiior  officer ;  for  the  case  for 
the  propcctuion  praciically  is  that  the  prisoner, 
in  bad  faiih,  and  knowing  thai  he  had  no  just 
or  lawful  grounds  f«T  in^ti:uung  the  proceed- 
ings, led  his  superior  oflicer  to  believe  that  he 
had  ju.st  and  lawful  grounds,  and  so  induced 
the  lancr  10  direct  the  instiiutiou  of  the 
pioceedings. 

Further,  I  think  there  is  no  doubt  that  the 
piisoner  did  **  institute  '*  these  proceedings. 
Oi  course,  he  acied  on  the  information  of 
Lekha,  but  Lekha  did  not  charge  any  one, 
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whereas  the*  prisoner  did  (by  signing  the 
charge-sheet),  and  was  in  fact  the  sole  mover 
in  the  matter  of  making  the  charge  against 
Tiluck  Singh. 

The  important  and  difficult  questions  in 
this  appeal  are  those  as  to  evidence  and  mis- 
direction. 

The  Judge's  charge  to  the  Jury  is  of 
-extraordinary  length,  and  discusses  many 
questions  with  which  the  Jury  had  nothing 
to  do,  and  which  it  ought  to  have  been  the 
object  of  the  Judge  to  keep  from  them  as  far 
as  it  was  possible.  The  first  part  of  the  chirge 
argues  and  disposes  of  certain  legal  objec- 
tions which  had  been  raised  by  the  prisoner's 
Counsel.  With  the§e  objections  the  Jury 
had  nothing  whatever  to  d«>.  AH  that 
the  Judge  had  a  right  to  do  was  simply 
to  state  how  the  law  stood,  a  id  to  "  sum 
up  the  evidence  on  both  si.ies. "  That 
portion  of  the  Judge's  charge  which  extends 
from  the  beginning  down  to  the  words, 
**  Having  disposed  of  these  points  of  law,  I 
have  now  to  take  the  case  on  its  merits,^ 
ought  never  to  have  been  put  to  the  Jury  as 
part  of  the  summing  up;  and,  were  there  no 
other  fault  to  be  found  with  the  Judge's  charge, 
I  should  say  (considering  the  nature  of  the 
discussion  and  of  the  Judge's  remarks  in  the 
course  of  it)  that  this  would  iimount  to  a 
substantial  misdirection  vitiating  the  trial. 
There  is  much  in  this  part  oi  the  charge 
which  was  greatly  calculated  to  i)rejudice  the 
Jury  unfavorably  against  the  prisoner;  and, 
as  the  Judge  should  not  have  })ut  any  por- 
tion of  it  before  a  Jury,  I  think  this  amounts 
to  a  substantial  misdirection.  It  is  all  im- 
portant that  Judges  in  charging  Juries 
should  avoid  all  extraneous  and  unnecessary 
discussion  and  argument,  and  should  confine 
themselves,  as  directed  by  Section  379  of  the 
Code  of  Criminal  Procedure,  to  a  mere  sum- 
ming up  of  the  evidence  on  both  sides,  shewing 
how  the  law  applies  to  it. 

Discussion  and  argument,  however  care- 
ful and  learned,  as  to  what  the  law  is,  in- 
variably tend  to  confuse  and  mislead  a  Jur\'. 
And,  considering  that,  in  the  present  case, 
a  period  of  three  days  was  allowed  to  elapse 
between  the  close  of  the  prisoner's  defence 
and  the  Judge's  summing  up  (the  Judge 
having  adjourned  the  Court  from  Saturday 
till  the  following  Wednesday  in  order  to 
prepare  his  summing  up),  it  was  all  the 
more  necessary  that  the  evidence  on  b«th 
sides  should  be  carefully  sifted,  and  put 
diiUnctly  before  the  Jury. 


As  to  the  charge,  so  far  as  it  deals  with  the 
case  on  its  merits,  I  think  there  has  also  been 
a  misdirection,  and  that  there  was  no  evidence 
to  support  a  conviction  on  either  the  2Dd 
or  3rd  count — for,  as  the  prisoner  has  been 
found  not  guilty  on  the  first  count,  I  shall 
look  at  the  case  exclusivelv  with  reference 
to  the  second  and  third.  I  think  there  is 
much  that  is  both  correct  and  acute  in  many 
of  the  remarks  made  by  the  Judge  in  his 
summing  up.  But  the  misdirection  is  ge- 
neral, and  pervades  the  whole  charge,  result- 
ing from  a  total  misconception,  or  losing 
sight  on  the  part  of  the  Judge,  of  what 
had  or  had  not  to  be  proved,  and  of  what 
was  or  was  not  proved. 

The  case  for  the  prosecution  is  shortly 
this.  One  Lekha  Dosad,  a  dacoit  and 
poisoner,  having  been  convicted  and  sen- 
tenced (by  the  Bhaugulpore  Court)  to  a 
long  period  of  imprisonment,  made  certain 
confessions,  the  result  of  which  was  that 
he  received  a  conditional  pardon,  and  was 
made  over  to  the  Detective  Police  as  an 
approver.  The  prisoner  was  an  Assistant 
Inspector  of  the  Detective  Police,  of  which 
Mr.  Reily  is  the  head.  ]NIr.  Reily,  having 
himself  had  interviews  with  Lekha  Dosad 
at  Patna,  returned  to  Calcutta,  leaving  the 
prisoner  at  Patna,  for  the  express  purpose 
of  prosecuting  inquiries  based  on  the  informa- 
tion given  by  Lekha  Dosad.  The  prisoner 
then,  on  information  given  him,  as  he  says 
by  Lekha,  searched  the  house  of  one  Tilock 
Smgh,  where  certain  thalees  were  found, 
which  Lekha  said  had  been  taken  from  one 
Tokhun  Roy,  who  had  been  robbed  by  him 
and  other  dacoits  some  time  previouslv. 
Tokhun  Roy  was  produced  from  his  house 
in  Zillah  Sarun,  and  identified  the  ikalees: 
he  stated  that,  when  robbed,  he  was  on  his 
way  to  his  house  in  Sarun  from  Midnaporc, 
and  that  he  had  got  the  thaUes  at  Midna- 
pore,  where  they  had  been  delivered  to  him 
by  the  police  as  part  of  the  property  of  his 
deceased  son  Roshun,  who  had  himself  been  a 
constable.  The  prisoner  reported  these  fads 
to  his  superior  officer,  Mr.  Reily,  who  was  in 
Calcutta,  and  asked  that  the  necessary  witness- 
es should  be  sent  for  from  Midnaporc  » 
identify  the  thalees.  Mr.  Reily  said  that  it 
would  save  expense  if  the  thalees  were  sent 
down  to  him  in  Calcutta,  where  he  woald 
find  out  whether  the  Midnapore  people  real- 
ly could  identify  them  or  not.  This  was 
in  the  end  of  March,  or  beginning  of  April. 
About  the  ist  of  June,  Mr.  Reily  returned  the 
thalees  to  the  prisoner,  sending  up  certain 
witnesses  from  Midnapore,  and  directtag  tho 
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prisoner  to  proceed  at  once  against  Tiluck 
Singh.  He  did  so,  and  the  case,  in  the  opini- 
on of  the  Magistrate,  broke  down,  and  Ti- 
luck Singh  was  discharged.  The  search  of 
Tiluck  Singh's  hSuse  was  made  by  the  pri- 
soner on  the  1 6th  March.  On  that  day  the 
prisoner  reported  to  the  Magistrate  that  he 
had  arrested  Tiluck  Singh  on  another  charge 
(one  of  murder),  and  he  also  stated  in  his 
report  that  he  had  searched  his  house  and 
found  certain  stolen  property,  but  he  did 
not  give  the  details  of  the  stolen  property 
said  to  be  found.  Tiluck  Singh  was  charg- 
ed before  the  Magistrate  of  Patna  with  be- 
ing concerned  in  the  murder  of  one  Heera- 
mun,  but  he  was  discharged  by  the  Magis- 
trate on  the  4th  of  April.  As  he  was  leaving 
Court,  Tiluck  was  stopped  by  the  order  of 
the  prisoner,  and  was  made  to  give  bail  to 
appear  when  required,  to  answer  any  charge 
that  might  be  made  against  him  for  being 
in  |>ossession  of  stolen  property  (that  is  to 
say,  in  connection  with  the  thaUes),  Mr. 
Worsley,  the  Magistrate,  who  had  just 
discharged  Tiluck,  saw  him  stopped  by  the 
prisoner's  orders,  and  enquired  into  the  rea- 
son, when  the  prisoner  explained  what  he 
was  doing.  At  that  time  (/'.  e.,  the  begin- 
ning pf  April)  certain  other  persons  (Imrit 
and  Dharee)  had  been  charged 'before  the 
Magistrate  of  Sarun  with  .committing  the 
robbery  on  Tokhun  Roy,  in  the  course  of 
which  the  ihalees  found  in  Tiluck  Singh's 
house  were  said  to  have  been  carried  oiF. 
On  the  8th  of  April,  the  prisoner,  in  writing 
to  the  Magistrate  of  Sarun,  mentioned  that 
he  had  a  charge  of  receiving  against  Tiluck 
Singh,  and  that  he  would  send  him  for  trial 
as  soon  as  he  had  sufficient  evidence.  The 
prisoners  Imrit  and  Dharee  were  discharged 
at.Chupra  on  the  ist  June.  On  the  2nd 
June  the  Midnapore  witnesses  arrived  with 
the  ihalees y  and  Mr.  Reily's  direction  to 
proceed  ;  whereupon,  on  the  3rd,  Tiluck  was 
arrested,  and  on  the  4th  a  charge  was  made 
against  him  in  Court  by  the  prisoner — but 
in  the  Court  of  the  Magistrate  of  Patna,  and 
not  in  the  Court  of  the  Magistrate  of  Sarun. 
The  prisoner's  diary  contains  an  entry  of 
Tiluck  Singh's  arrest  on  the  4ih  of  June,  but 
contains  no  notice  of  what  occurred  as  to 
his  giving  bail  on  April  4th. 

These  are  the  general  facts  which  the 
prosecution  proposed  to  prove.  I  shall  now 
enquire  what  was  the  evidence  put  before 
the  Court  in  support  of  the  second  count. 

What  had  to  be  proved  was  that  the  pri- 
ioner — 


{a)  with  intent  to  caus€  injury  \b 
Tiluck  Singh, 

{h)  instituted  or  caused  to  be  insti- 
tuted a  criminal  proceeding  against 
Tiluck  Singh, 

(V)  knowing  that  there  was  no  just 
or  lawful  ground  for  such  pro- 
ceeding. 

The  last  of  these  three  points,  the  guilty 
knowledge,  is  the  most  difficult  to  prove;  but 
that  it  should  be  proved  substantively  by  the 
prosecution,  is  absolutely  essential.  The 
prisoner  being  put  on  his  trial  as  for  a  cri- 
minal offence,  it  is  for  the  prosecution  to 
make  out  a  distinct  case  against  him,  not 
for  the  prisoner  in  the  first  instance  to  justi- 
fy himself,  and  show  that  he  had  "  just  and 
lawful  grounds."  What  has  the  Crown  prov- 
ed, looking  at  the  evidence  for  the  prose- 
cution apart  from  that  for  the  defence .' 
The  Judge,  although  he  told  the  Jury  that 
the  guilty* knowledge  must  be  proved,  prac- 
tically himself  wholly  lost  sight  of  the  ques- 
tion ;  he  never  seems  to  have  stopped  for  a 
moment  to  enquire  what  the  case  made  by 
the  prosecution  against  the  prisoner  really 
amounted  to;  much  less  did  he  attempt  to 
show  the  Jury  what  it  was.  The  case  for 
the  Crown,  as  laid  before  the  Court,  in  truth 
proved  nothing  whatever  as  to  the  prisoner's 
knowledge,  or  otherwise,  that  there  were 
no  just  or  lawful  grounds  for  the  proceed- 
ings ;  and,  had  the  trial  been  properly  con- 
ducted, the  Judge,  on  the  close  of  the  case 
for  the  Crown,  would  have  directed  the  Jury 
that  there  was  no  evidence  to  support  a  con- 
viction, and  that  they  must  return  a  ver- 
dict of  not  guilty,  without  calling  upon  the 
prisoner  to  enter  upon  his  defence. 

The  witnesses  for  the  Crown  are  Mr. 
Worsley,  Mr.  Reily,  Issuree  Pershad,  Tiluck 
Singh,  and  Enayet  Hossein,  of  whom  1  may 
almost  say  that  no  one  proves  anytljing  that 
is  material  against  the  prisoner. 

Then  the  prosecution  put  in  a  mass  of  pa- 
pers, consisting  chiefly  of  the  records  in  va- 
rious cases  more  or  less  connected  with  Tiluck 
Singh,  or  the  gang  of  dacoits  to  which  Lekha 
belonged.  These  records,  although  I  find  them 
lying  before  me  as  part  of  the  exhibits  filed  in 
the  present  case,  are  said  by  the  Sessions  Judge 
not  to  have  been  admitted,  except  so  far  as 
they  go  to  prove  certain  matters  only.  But 
they  should  not  have  been  admitted  as  they 
htfve  been.  They  were  either  admissible  or 
inadmissible.  If  they  were  not  admissible,  * 
they  should  have  been  excluded  altogeihcj  ,.• 
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Tne  Judv:e*says  of  the  record  in  ihe  case 
against  Tiluck  Singh  for  receiving  (Seciinn 
.412),  that  it  was  *  read  excluding  judir- 
inent  and  deposit  ions :  ad  milled  so  far  as 
proof  of  ihe  acts  and  proceedings  of  ihe 
Court  are  concerned,  and  depositions  admitted 
of  witnesses  novv  examined  in  this  Court.' 
What  is  supposed  to  be  the  meaning  of 
"reading,"  and  admitting  after  this  fashion, 
I  do  not  understand.  The  acts  and  proceed- 
ings of  the  Courts  which  it  was  necessary 
to  prove  should  have  been  proved  in  the 
regular  manner :  that  is  to  say,  such  particu- 
lar documents  as  were  necessary  to  that  end, 
and  as  were  admissible,  should  have  been 
put  in.  The  depositions  of  witnesses  exa- 
mined in  the  other  cases,  who  were  al>o  exa- 
mined in  this  case,  are  not  evidence,  except 
when  at  the  trial  in  this  case  the  witness 
was  expressly  examined  as  to  his  former  de- 
position, and  ii  was  put  in  to  contiadict  him. 

And  here  I  may  remark  (althoflgh  the  ob- 
servation would  perhips  come  in  more  regu- 
larly  in   deaUng  with  the  third   count)   on 
the  exclusion  by  the  Judge  of  certain  ex- 
tracts from  the  prisoners  diary,  which  were 
tendered  with  a  view  of  explaining  certain 
other  extracts  which  were  admitted  as  evi- 
dence against  him.      It  is  quite  true  that,  by 
Section  154  of  the  Criminal  Procedure  Code, 
a   police-officer's   **  diary   shall    not  be  evi- 
**  dence  of  the  facis  stated  therein,  except 
•'against   the   police-officer   who   made   it.*' 
But  the  present  was  not  a  case  in  which  it 
was   wished   to  use   the   diary   against   any 
third   person.     Certain   portions   of  the   di- 
ary were  put  in  as  evidence  against  the  pri- 
soner, and  he  had  a  perfect  right  to  pKrce 
before   the   Jury  any   other   poriions   which 
explained  th'Se  which  wrre  admitted.      The 
diary  as  a  whole  (>o  far  as  it  bore  on  ihe 
matters  at  i«sue)  ought  to  have  gone  10  the 
Jury,  or  it  ought  not  to  have  been  placed 
before  ihem  at  all.      The  whole  diary  might 
properly  be  used  against  ihe  prisoner ;  but 
not   mere   extracts   or    garbled   portions   of 
it. 

The  prosecution  has  been  conducted  in  a 
very  extraordinary  way  aliogeiher.  Lekha, 
the  person  on  whose  inf(»rtnaiion  the  pri-  I 
soner  alleged  he  acted,  and  on  whose  inform- 
ation indeed  it  was  known  that  the  prisoner 
said  he  acted,  was  not  called  by  the  i)rosecu- 
tion,  nor  was  Tokhim  Roy,  nor  were  the 
Midnapore  witnesses — no  body,  in  fact,  who 
could  have  shewn  really  what  the  prisorie»'s 
grounds  or  supposed  grounds  for  piocecd.ng 
were. 


Such  a  mode  ot  conducting  a  prosecution 
is  most  improper.      It  was  the  distinct  duty 
of  the  Crown,  in  common  ordinary  fairness 
to  ihe  prisoner,  to  have  put  into  the  witness- 
box  every  one  of  the  persons  on  who«c  testi- 
mony the  p  i-joner  avowedly  relied  in  fcnd- 
inir  up  the  casf».     What  these  persons  said 
before    Mr.      Worsley    when    the     charges 
against   Tiluck   Singh,    under   Section  4ii, 
came  on  to  be  heard,  in  no  dei^ree  shows 
that  the   prisoner  had    not  just  and   lawfal 
grounds  for  sending  the  case  up.    'I'he  ques- 
tion   is  not   to  whom    the   fhafees   in   truth 
belonged,  or  what  the  witnesses  said  before 
Mr.  Wo  sley ;  the  quesion  is  what  the  wit- 
nesses ha  i   previously  said  to  the  prisoner, 
and  what  he,  at  ihc  time  he  instituted  the 
proceedings,  had  reason  to  believe  they  knew 
and  could  prove.     It  may  very  well  be  (and 
indeed  probably  is  the  case  whether  he  was 
a  Cling  bond  fide  or  mild  file)  that    no  one 
was  more  surprised  than  the   pri-ioner  him- 
self when  his  witnesses  declined  before  Mr. 
Worsley  to  speak  positively  to  the  thaUtt, 
it  seems  to  me  that,  if  the  prisoner  had  been 
actinz  maid  fide ^  he  would  have  been  more 
certain  of  his   ii'sirumeuis,   and   would   not 
have  gone   into   Court  with   witms>es   who 
were  t  >  break  down   at  the  very  threshold. 
.•\s  it  is,  the  prosecution  left  the  case  wi  h- 
out  a  scrap  of  wh.it  is  even  suppo.sed  to  l>c 
direct  evidence  a^;  to  ihe  pri-oner's  grounds, 
except  so  far  as  the  grounds  may  be  gather- 
ed from  the  prisoner's  written  defence  be- 
fore   the   Magistrate — from    Lekha  Dosad's 
general  confession  in  February  1867  (Kxhibil 
\2  admitted  by  the  prisoner's  Counsel) — and 
from   Mr.   Worsley *s  evidence  (if  indeed  it 
can  be  con-trued  against  the  prisoner)  that 
Lekha  Dosad  in  the  jirisoncr's  presence  told 
htm    (Mr.    Worsleyj   that   he    had   told   the 
prisoi^er   that   he  had  given  thalees  of  this 
k  nd  (/.   ^.,  1  presume,  thalees  like  the  ones 
produced  in  Coun)  to  Tiluck  Smgh.     The 
real  case  for  the  prosecution  is  rested,   not 
on  any  direct  evidence,  but  on  a  number  of 
facts  which  are  relied  on  as  .suspicious,  but 
not  one  of  which  in  itself  is  less  consisicnl 
With  the  prisoner's  innocence  than  with  his 
guilt. 

It  is  .«aid  that  the  prisoner,  before  arrest- 
ing Tiluck  Singh  on  the  charge  of  receiv- 
ing sroien  goods  charged  him  wiih  the 
murder  of  one  Heeramun,  upon  the  same 
evidence  upon  which  he  had  previously 
been  charged  (nor  by  the  prisoner  howeverj 
unsuccessfully  wiih  concealing  the  bo«*y  ot 
Heeramun.  But  the  charge  of  murder  was 
uot  made  on  exactly  ihe  same  evidence  ai 
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that  on  which  the  charge  of  concealing  the 
body  rested,  and  the  offence  charged  was 
subsianiiallv  different.  1  do  not  see  what 
connection  the  charge  for  murder  has  wiih 
the  subsequent  charge  for  receiving.  When 
Tiiuck  Singh  was  sent  up  on  the  charge  of 
murder,  the  prisoner  mentioned  in  the  cha- 
Ian  which  accompanied  him  10  the  Magis- 
trate, that  stolen  property  had  been  found  in 
his  house ;  so  that  the  suggestion,  that  the 
charge  of  receiving  was  got  up  when  the 
charge  of  murder  failed,  falls  to  the 
•  ground. 

Then  it  is  said  that  Lekha  in  his  general 
confession  (of  February  1867)  did  not  say 
anything  about  Tiiuck  Singh  having 
received  the  stolen  property.  This  may  be 
so.  and  is  matter  of  comment  when  the 
value  of  Lekha' s  evidence  comes  to  be  en- 
quired into.  It  is,  however,  but  slight  evi- 
dence at  best  that  his  subsequent  st«iiement 
was  untrue,  and  would  in  no  degree  have 
justified  the  prisoner  in  not  acting  on  the 
subsequent  statement  if  he  believed  it  on 
the  whole  to  be  true.  The  silence  of  the 
confession  of  February  is  no  evidence  that 
the  prisoner  knew  he  had  no  just  or  lawful 
ground  for  instituting  the  proceeding ;  and  it 
was  80  possible  reason  why  the  prisoner 
should  necessarily  have  doubted  the  truth 
of  Lek hit's  subsequent  statements. 

Bui  whereas  the  prisoner  held  Tiiuck  Sing 
to  bail  on  April  4th,  he  did  not  enter  the  fact 
of  hi.s  arrest  in  his  diary  until  June  4th. 
This  may  or  may  not  be  an  irregularity. 
But  what  evidence  is  it,  on  one  way  or  other, 
as  to  whether  the  prisoner  on  the  4lh  of  April 
or  4th  of  June,  or  on  both  these  dates,  be- 
lieved that  the  man  had  received  stolen  pro- 
perty, or  that  he,  the  prisoner,  possessed  evi- 
dence to  i)rove  it  ?  It  is  not  even  as  if  there 
had  tjeen  any  concealment  in  what  was  done 
by  the  prisoner  on  the  4th  of  April ;  what 
be  did  was  done  under  the  eyes  of  the  Ma- 
gistrate, who  asked  what  he  was  doing,  and, 
on  being  told,  made  no  objection  to  it  what- 
ever. Furthermore,  in  the  letter  of  the  8ih 
of  April,  he  announced  to  the  Magistrate 
of  Sarun  that  he  had  held  Tiiuck  Smgh  to 
bail,  and  would  send  him  up  when  the  neces- 
sary evidence  arrived. 

Again,  whereas  the  principals,  Imrit  and 
Dharee,  were  charged  before  the  Magistrate  of 
Chupra  as  principals  in  the  robbery  in  which 
the  thalees  (whith  Tiiuck  was  charged  with  re- 
ceiving) were  stolen,  the  charge  against  'I'iluck 
was  not  made  before  the  same  Alagisirate,  and 
ibis  fact  is  relied  upon  as  shewing  bad  faith. 


I  think  it  is  no  evidence  of  antthing  of  the 
sort.  It  may  possibly  be  evidence  of  a 
desire  to  have  the  matter  brought  before 
another  Magistrate;  but,  when  a  person  has 
a  right  to  select  one  or  other  of  two  Courts, 
his  selecting  the  one,  in  preference  to  the 
other,  is  no  evidence  of  mala  fides.  More- 
over, in  the  present  instance,  there  were  vari- 
ous very  good  reasons  (one  of  them  given 
by  Tiiuck  Singh  himself)  why  the  case 
should  be  instituted  at  Patna,  and  not  at 
Sarun.  I  may  add  that  I  doubt  much  whe- 
ther, by  reason  of  the  letter  of  the  Sih  April, 
it  can  be  correctly  said  that  the  proceed- 
ings were  on  that  day  instituted  at  Sarun. 

That  the  prisoner  should  not  have 
brought  to  the  notice  of  Mr.  Worsley  that 
the  principals,  Irarit  and  Dharee,  had  just 
been  acquitted  at  Chupra,  was  no  doubt 
wron^.  The  prisoner  may  perhaps  have  been 
unduly  anxious  to  secure  a  commitment. 
But  this  «is  no  evidence  that  he  knew  he 
had  not  just  or  lawful  grounds  for  instituting 
the  proceedings.  So,  as  to  the  defects  in 
the  reports  made  by  the  prisoner  to  Mr. 
Reily,  of  which  defects  I  must  add  that  I 
do  not  concur  with  the  Judge  in  the  opinion 
that  they  materially  affected  the  sanction 
given  by  Mr.  Reily  to  instituting  the  pro- 
ceedings, except,  possibly,  so  far  as  regards 
any  question  as  to  instituting  the  same  in 
Patna  rather  than  instituting  them  in  Sa- 
run. 

Irregularities  and  an  undue  zeal  on  the 
part  ot  a  police-officer  are  highly  blame-, 
worthy.  But  it  by  no  means  follows,  and 
cannot  legitimately  be  inferred,  that  he  has 
no  just  grounds  for  proceeding,  merely  be- 
cause he  is  guilty  of  irregularities,  or  dis- 
plays undue  zeal. 

It  is  argued  that,  from  all  the  various  sus- 
picious facts  to  which  I  have  referred,  the 
Jury  might  properly  be  directed  that  they 
were  at  liberty  to  infer  the  guilty  kitowledge 
required  to  justify  a  conviction  under  Sec- 
tion 211.  1  think  they  could  not  properly 
t)e  so  directed,  because,  as  I  have  already 
said,  there  is  not  any  one  of  those  facts  that 
is  not  as  consistent  with  the  prisoner's  inno- 
cence as  with  his  guilt,  and  because,  under 
such  circumstances,  innocence  must  be  pre- 
sumed. 

I  think,  moreover, .  that,  even  supposing 
there  was  some  evidence  which  might  be 
left  to  the  Jury  on  this  count,  the  summing 
up  of  the  Judge  was  defective  and  wrong, 
in  that  it  did  not  point  out  to  the  Jury  the 
extraordinary  weakness  of  the  case  as  pre- 
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sented  to  tRem  by  the  prosecution — the  fact 
of  its  being  based  solely  on  a  series  of  sus- 
picions— and  the  fact  that  so  many  of  the 
witnesses  who  ought  to  have  been  called 
were  not  called.  If  there  was  any  case  at 
all  for  the  Jury  (which,  as  I  have  already 
said,  1  think  there  was  not),  that  case  was 
not  fairly  presented  to  them  without  their 
attention  being .  most  particularly  called  to 
these  points. 

In  the  third  count  the  prisoner  is  charged, 
for  that  he — 

(a)  as  a  public  servant,  charged  wiih 
the  preparation  of  a  document, 

(3)  framed  that  document  in  a  man- 
ner which  he  knew  to  be  incorrect, 

{c)  intending  thereby  to  cause,  or 
knowing  it  to  be  likely  that  he 
might  thereby  cause,  injury  to 
Tiluck  Singh. 

I  shall  take  it  for  granted  that  the  pri- 
^ner  ought  to  have  reported  his  arrest  of 
Tiluck  Singh  on  the  4th  of  April  to  the 
Magistrate ;  that  he  did  not  so  report  it ;  and 
that  he  was  wrong  in  entering  the  arrest  of 
Tiluck  Singh  as  an  arrest  of  the  4th  of  June, 
instead  of  the  4th  of  April.  Whether  he 
knew  he  was  doing  wrong,  is  a  more  difficult 
question.  The  prisoner  says  he  did  not 
know  he  was  doing  any  thing  wrong,  and 
that  he  did  not  look  upon  the  taking  bail  on 
the  4th  of  April  as  an  arrest.  Has  thj 
Crown  proved  substantively  that  he  had  a 
guilty  knowledge  ?  The  Sessions  Judge  says, 
every  man  must  be  presumed  to  know  the 
law.  So  he  must,  in  a  certain  sense.  But  it 
does  not  follow  that  a  criminal  intent  or 
knowledge  is  necessarily  to  be  imputed  to 
every  man  who  acts  contrary  to  the  provi- 
sions of  the  law.  It  appears  to  me  that  the 
natural,  if  not  necessary,  inference  to  draw 
from  the  prisoner's  conduct  is  that  he  did 
not  know  that  there  was  anything  wrong 
in  his  omission.  For  on  the  8th  of  hpxW 
(only  four  days  after  the  arrest  and  holding 
to  bail  of  the  4th  of  April)  he  wrote  to  the 
Magistrate  of  Sarun  that  he  had  Tiluck 
Singh  on  bail,  and  was  only  waiting  for  certain 
witnesses  to  send  the  man  up  before  ihe 
Court.  This  fact,  coupled  with  what  oc- 
curred in  Mr.  \Vorsley*s  Court  on  the  arrest 
of  Tiluck  Singh  on  the  4th  of  April,  seems 
to  show  conclusively  that  the  prisoner,  in 
making  no  entry  on  the  4th  April,  did  not 
know  he  was  doing  wrong,  and  did  ftot 
intend  to  injure  Tiluck  Singh,  or  know  that 
he  was  likely  to  injure  hrm.    The  whole  mat- 


ter was  done  most  openly,  as  we  have  seen ; 
he  on  the  8th  wrote  of  it  to  the  Sarun  Magis- 
trate, and  on  the  4th  he,  at  the  moment  of  the 
arrest,  explained  his  reason  for  making  it  to 
Mr.  Worsley.  Mr.  Worsley  says,  **  I  asked 
why  he  had  arrested  him.  He  replied  that 
there  was  a  case  or  cases  against  him  for  the 
possession  of  stolen  property." 

Mr.  Worsley  himself  was  the  very  Magis- 
trate before  whom  the  prisoner  brought 
on  his  case  upon  the  4ih  of  June.  What 
possible  injury  did  ensue,  or  was  likely  to. 
have  ensued,  to  Tiluck  Singh  from  the 
report  not  having  been  made  on  the  4th  of 
April  ?  None  whatever,  upon  the  evidence. 
And  as  the  not  making  the  report  is  noi  per 
se  an  offence — not  unless  the  guilty  intent  of 
knowledge  is  established-  there  is  no  evi- 
dence upon  which  the  verdict  of  the  Jary 
upon  the  third  count  can  be  supported. 

The  Jury  oughttohave  been  directed  that  the 
evidence  would  not  support  a  conviction  on 
the  third  count.  They  were  not  so  directed, 
and  in  my  opinion  the  verdict  ought  to  be 
set  aside,  and  a  verdict  of  not  guilty  ought 
to  be  entered  on  that,  as  also  on  the  secood 
count. 

I  form  this  opinion  without  looking  at  the 
evidence  for  the  defence ;  but  it  is  right  to 
add  that  the  evidence  for  the  defence  satisfies 
me  that,  whatever  may  be  the  irregularities 
of  which  the  prisoner  was  guilty,  he  had 
ample  grounds  for  instituting  the  proceedings 
against  Tiluck  Singh,  and  leaving  it  to  the 
Magistrate  to  dispose  of  the  charge  upon  such 
evidence  as  was  available. 

The  sentence  passed  upon  the  prisoner 
must  be  set  aside,  and  he  must  instantly  be 
released.  The  fine  imposed,  if  it  has  been 
paid,  must  be  refunded  to  him. 

Seton-Karr,  J. — I  hold  with  my  brother 
Macpherson  that  there  has  been  a  general 
misdirection  in  this  important  case;  and 
that  the  prisoner  has  been  illegally  convicted, 
and  I  concur  generally  in  the  remarks  which 
he  has  made  on  the  trial  of  Nobokisto 
Ghose. 

There  was  an  attempt  made  before  us  by 
Mr.  Read,  who  ably  defended  the  prisoner, 
both  at  the  Sessions  and  in  appeal,  to  make 
out  that  the  prisoner  should  not  have  been 
put  on  his  trial  at  all,  and  that  he  was  simply 
caiTvinir  out  the  orders  of  his  superior 
ofFiceis,  and  as  such  that  he  was  not  crirni- 
nally  responsible.  Now,  I  can  conceive  many 
cases  in  which  such  a  plea  might  be  success- 
fully urged  in  bir  of  an  actiqp,  and  ii  decJ» 
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if  every  subordinate  police-officer  who 
charged,  or  assisted  to  charge,  a  householder 
with  the  receipt  of  stolen  property,  were 
liable  to  be  put  on  his  trial,  because  the  iden- 
tification of  the  property  by  the  party  robbed  -to  puzzle  and  mislead  the  Jury. 


points  of  law,  some  of  them  minute  and 
difllcult,  which  were  raised  by  the  prisoner's 
Counsel,  and  this  introduction  into  the  charge 
of  matters  foreign  to  it  was  only  calculated 


was  not  credited,  .it  is  easy  to  see  that  the 
operations  of  the  police,  whether  of  the  re- 
gular or  the  detective  force,  would  very  soon 
come  to  a  complete  stand-stili.  But  in  this 
case,  as  my  brother  Macpherson  observes,  the 
prisoner,  and  not  the  approver  Lekha,  did  in- 
stitute the  proceedings,  and  it  was  not  there- 
fore illegal  or  wrong  to  look  on  him  as  re- 


(2.)  The  Judge  nowhere  puts  before  the 
Jury  any  clear  statement  of  the  main  facts 
which  it  was  tor  the  prosecution  to  prove, 
and  which  were  essential  to  a  conviction. 
He  does  certainly  refer  to  portions  of  the 
evidence,  but  he  nowhere  states  the  case 
lucidly  and  properly  to  the  Jury.  He  does 
not  constantly  keep  before  them  what  had  to 


ponsible,  and  to  put  him  on  his  trial.    I  hold,    ^^  p^o^^d,  vhat  might  be  Uken  to  be  proved 


too,  that  there  was  no  illegality  in  the.  divi- 
sion of  the  charge  under  Section  2 1 1  into  two 
parts;  a  man  may  be  said  to  institute  an 
oflFence  punishable  with  transportation,  and 
also  to  institute,  or  cause  to  be  instituted,  a 
criminal  proceeding  with  intent  to  injure. 
The  intent  of  the  law,  however,  and  the 
whole  gist  of  the  offence,  lies  in  this,  that  it 
must  be  clearly  and  satisfactorily  shown 
that  the  person  making  the  charge  knew 
''that  there  was  no  just  or  lawful  ground 
for  such  proceedings  or  charge,"  and  the 
Judge's  charge  is  marked  by  a  want  of  at- 
tention to  this  most  essential  and  necessary 
ingredient  in  the  conviction. 

My  own  reasons  for  releasing  the  prisoner 
may  be  thus  stated  seriatim.  The  facts  have 
been  so  clearly  given  by  my  brother  Mac- 
pherson that  I  need  not  recapitulate  them  : — 

(i.)  It    was    irregular   for    the  Judge    to 


beyond  question,  and  what  inferences  of 
guilt  or  innocence  they  might  or  might  not 
draw  from  the  facts  if  they  credited  the 
evidence.  In  fact,  he  does  not  insist  on  the 
guilty  knowledge,  that  is,  on  the  knowledge 
that  there  was  no  cause  for  instituting  the 
charge  at  all.  Again,  when  the  Judge  told  the 
Jury  that  the  principal  thing  to  be  considered 
in  such  a  case  was  whether,  *'  in  fact,  the  act 
said  to  have  been  committed  by  the  accused 
were  actually  committed,  and  whether  they 
were  committed  injuriously  without  warrant 
of  law,''  he  misapprehended  the  real  point  of 
the  case,  and  quite  misdirected  the  Jury ; 
warrant  of  law,  it  is  obvious  there  was,  for 
the  arrest  of  Tiluck.  What,  as  I  have  al- 
ready observed,  was  essential  to  the  convic- 
tion  of  Nobokisto,  was  that  it  should  be 
shown  that  he  was  well  aware  that  he  was 
bringing  a  false  and  malicious  accusation. 
^3.)  The  greater  part  of  the  Judge's  re- 
discuss  in  his  charge  ;o  the  Jury  the  various  !  ^"^rks  on  the  evidence  as  lo  the  identifica- 
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tion  and   recognition   of  the  ihalees  out  of  , 
which  the  prosecution  arose  seems  to  me  to  ' 
be  entirely  out  cf  place.     They  might  have  i 
been  very  pertinent  on  the  trial  of  a  receiver, 
at  which  the  Judge  was  charging  a  Jury  on  ■ 
the  identification  of  certain  articles  of  pro-  I 
perty  claimed   by  a  prosecutor  on  the  one  , 
hand,  and  by  the  thief  or  Receiver  on  the 
other.     In  this  trial  they  were  mainly  irre- 
levant, and  it  is  impossible  to  gather  from  ; 
them    from   what  facts    mala  fides   was    to 
be  imputed  to  the  prisoner,  and  how  it  could 

• 

be   said,  from  anything  which  any  witness 

discloses,   that    the   prisoner    wa^   perfectly 
well   aware   that  there    were   absolutely   no  i 
grounds  whatever  for  his  instituting  the  prcf-  ! 

secution  against  Tiluck.    But  this  knowledge 

to  be  proved  directly,  or  to  be  legitimately  ■ 

inferred  from  circumstances,  was  all  important . 

I 

to  conviction ;  and,  unless  the  prisoner  was  ; 
shown  to  have  conspired  with  Tokun  Roy,  or  i 
to  have  known  that  the  ihaUeSy  which  origi- 
nally came  from  Midnapore,  never  belonged  to  j 
Tokun  at  all,  it  is  not  easy  to  see  how  guilty  , 
knowledge  was  to  be  inferred. 

(4.)  Records  of  other  cases  in  which  the 
prisoner  was  not  concerned  have  been  im- 
properly admitted,  and  this  admission  told 
unfairly  against  the  prisoner. 

(5.)  On  the  last  charge,  that  of  "  fram- 
ing an  incorrect  document  with  intent  to 
injure,"  there  is  an  utter  failure,  on  the  part 
of  the  Judge,  to  show  in  what  way  the 
omission  of  the  date  of  April  and  the  simple 
insertion    of    the    date    of    arrest    as    two 


months  later  or  in  June  was  calculated  to 
injure  Tiluck.  The  Judge  tells  the  Jury 
that  they  are  to  consider  whether  the  omis- 
sion was  likely  to  injure  the  accused,  or 
whether  he  was  likely  to  be  worse  for  the 
concealment ;  but  how  or  in  what  wav  Tiluck 
was  to  be  injured,  the  Judge  does  not  state. 
It  is  quite  clear,  on  the  other  hand,  that  the 
Magistrate  was  well  aware  of  what  had 
taken  place  in  April ;  thsit  there  had  been 
no  real  concealment  of  any  materfal  trans- 
actions ;  that  the  institution  of  the  other 
case  in  Chupra  was  made  known  as  the  in- 
quiry proceeded  ;  and  that  on  this  point  the 
evidence  was  a  failure.  The  Judge  shonld 
have  so  directed  the  Jury  in  clear  terms. 

(6.)  The  prisoner  was  prejudiced,  and 
could  not  but  have  been  prejudiced,  in  the 
eyes  of  a  native  Jury,  by  the  remarks  of  the 
Judge  scattered  through  his  charge. 

The  trial,  it  is  obvious  from  the  record, 
was  one  in  which  local  feeling  and  local 
jealousy  were  much  excited.  Rivalry  or 
jealousy  between  the  regular  and  the  detec- 
tive police  is  admitted  to  exist.  And 
though  there  was  nothing  illegal  in  the 
appearance  in  Court  of  the  Magistrate, 
both  as  prosecutor  and  witness,  yet  I  cannot 
regard  this  part  of  the  trial  as  one  which 
we  can  dwell  on  with  any  satisfaction. 

But  whatever  may  be  said  in  favor  of 
the  zeal  of  any  Magistrate  anxious  to 
put  down  false  complaints  and  false  arrest5, 
it  lb  certain  that,  as  there  was  this  local 
excitement  on  the  trial,  the  judge  ought  to 
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have  risen  superior  to  any  such  feelings  ;  he 
should  have  placed  before  the  Jury  a 'clear 
and  dispassionate  statement  of  the  facts, 
and  ihen  have  pointed  out  to  them  the  in- 
ferences which  the  facts  might  warrant 
ihem  in  drawing  ;  he  should  have  particular- 
ly warned  ihem  against  being  led  away  by 
jealousy  or  pique  ;  and  he  should  have  care- 
fully abstained  from  any  remarks  in  the 
least  calculated  to  mislead,  inflame,  or  pre- 
judice. 

I  regret  to  say  that  the   reverse  of  this 

has  been  the  case.     No  one  can  read  the 
Judge's  charge  without   feeling  that   there 

are  passages  in  which  the  language  is  nei- 
ther grave  nor  temperate,  and  which,  as 
those  who  know  natives  must  admit,  could 
only  Ijave  the  effect  of  inducing  the  Jury 
to  think  that  a  conviction  would  be  a  safe 
termination  to  the  trial.  The  prisoner  too 
was  a  native  of  Bengal  tried  in  a  strange 
province.  J  allude  particularly  to  such  a 
passage  as  the  following,  which  ought  not  to 
have  been  uttered  :  **  It  is  very  material  that 
"the  Detective  Police  department,  the  head 
"of  which,  Mr.  Reily,  had  in  open  Court 
"professed  utter  ignorance  of  their  duties 
"and  powers,  should  know  that  they  cannot 
"sheher  themselves  behind  a  wretched 
"  convict^  a  dacoit  and  prisoner,  a  man  liable 
"at  any  moment  to  be  relegated  to  prison 
'*  for  the  crime?  of  which  he  stands  convict- 
"  ed,  and  to  be  convicted  of  other  crimes  for 
"  which  he  *has  not  yet  been  prosecuted. 
"^    pretty    shield    truly  for    the    officers 

"  of  the  department  charged  with  the  most 
Vol.  Till. 


**  delicate  and  most  responsibte  branch  of 
"  the  duties  of  the  Police  of  Bengal"  As 
the  Judge  took  three  days  to  consider  his 
charge,  and  as  the  pii>oner  ^Yas  defended 
by  Counsel,  who  put  before  the  Court  every 
point  that  could  be  favorable  to  the  interests 
of  his  client,  it  is  much  to  be  regretted  that 
such  remarks  should  have  been  made.  That 
the  Judge  took  very  great  pains  with  the 
case,  I  am  most  ready  to  admit ;  but  there 
was  therefore  the  greater  reason  that  the 
long  labor  so  spent  should  have  terminated 
in  that  acquittal,  at  which,  after  a  very  full 
and  patient  hearing,  we  have  both  unani- 
mously arrived,  and  which  it  now  becomes 
our  duty  to  pronounce. 


The  14th  December  1867. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  S.  Seton- 

Karr,  Judges, 

Charge— False  evidence— Section  193,  Penal 

Code. 

(Miscellaneous  Case.) 
Dowlut  Moonshee,  Appellants 

In  charges  of  false  evidence  under  Section  193,  Penal 
Code,  the  charge  should  specifically  state  what  words 
or  expressions  the  accused  is  charged  with  having 
uttered,  and  in  what  respect  they  are  supposed  to  be 
false. 

Kemp,  y. — This  prisoner  has  been  con- 
victed under  Section  193  of  the  Penal  Code, 
and  sentenced  to  three  years'  imprisonment. 


CRIMINAL  LETTERS  OF  THE  HIGH  COURT 


in  a  case  of  kidnapping^  a  girl— Juris- 


dtctioii  of  BAagiitnite  in  a  case  of  Grievoas 
Rnrt 

Extract  (paras,  7  and  8)  of  Letter  No.  6j^, 
from  the   Registrar  of  the  High    Court, 
to  the  Sessions  Judge  of  Tirhooty  dated 
the  soth  May  i86y, 

7.  With  reference  to  your  judgment  in 
the  case  of  Gunga  Muhto,  Case  4,  State- 
ment 5,  that  there  is  no  evidence  for  the  pro- 
secution,  but  complainant's  statement  on  oath 
unsupported,  that  the  prisoner  kidnapped 
Mussamut  Rajnee,  I  am  to  point  out  that  the 
evidence  is  quite  sufficient  if  you  believed 
It;  and,  as  the  girl  was  found  with  the  prison- 
er, it  remained  for  the  prisoner  to  prove  his 
*tteged  marriage  with  the  girl. 


8.  Adverting  to  the  remark  of  your 
judgment  in  the  case  of  Ramchurn  and 
Others,  Case  19,  Statement  5,  that,** as  the  hurt 
taflicted  on  Tuhul  was  not  technically  griev- 
^^y  the  case  might  have  been  disposed  of 
%  the  Magistrate  himself,"  I  am  directed 
to  state  that,  if  the  hurt  had  been  technically 
rievous,  the  Magistrate  might  still  have 
ppsed  of  the  case  as  you  may  see  from 
P»e  Schedule  to  the  Code  of  Criminal  Pro- 
cure as  modified  in  loco  by  Section  i, 
ctVm.of  1866.     - 


^ 


Charg!^  to  state  the  kind  of  weapon  Vith 
which  a  deceased  was  strack. 

Extract  (para,  4)  of  Letter  No,  6^,  from 
the  Registrar  of  the  High  Court,  to  the 
Additional  Sessions  Judge  of  Hooghly, 
dated  the  rst  June  i86y, 

4.  I  AM  to  point  out  that  the  wording 
of  the  third  head  of  the  charge  against 
Roostum  Mundul  (Case  13,  Statement  4)  is 
incorrect,  the  words  "  dangerous  weapon" 
taken  apparently  from  the  margin  of  Section 
326,  Codft  of  Criminal  Procedure,  being  no 
part  of  the  language  of  the  law,  while  the 
descriptive  terras  of  the  Code  itself  are 
altogether  omitted.  Such  omission  renders 
it  impossible  for  the  Court  to  know  from 
the  statement  what  kind  of  weapon  it  was 
with  which  the  deceased  was  struck,  and  I 
am  to  request  that  this  information  may  be 
supplied.  The  framer  of  the  charge  has 
also  disregarded  the  instructions  of  Circular 
Order  No.  6,  dated  nth  March  1863,  as 
modified  by  Circular  Order  No.  5,  dated  28th 
March  1866. 


Form  of  statement  in  cases  in  which  some  pri- 
soners are  convicted,  and  others  acquitted. 

Extract  (para.  8)  of  Letter  No,  6^^,  from 
the  Resistrar  of  the  High  Court,  to  the 
Sessions  Judge  of  CuttacA,  dated  the 
ist  June  i86*j, 

8.  In  conclusfon,  I  am  to  point  out  to  you 
that,  in  those  cases  in  which  some  prisoners 
have  been  convicted,  and  others  acquitted, 
it  is  unnecessary  to  give  a  detailed  state- 
ment of  facts  in  No.  5  Statement  as  well 
as  in  No.  4.  All  that  is  necessary  is  to 
nttke  a  reference  to  the  case  entered  in 
Statement  No.  4,  and  add  the  grounds  of  re- 
lease. 

o 
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The   charge   is   framed    in   very    general    intention,  and  it  may  be  that  the  prisoner 


r- 


terms,  and  the  prisoner  was  not  called  upon 
to  plead  to  any  specific  charge. 

It  appears  that  the  prisoner  and  his  bro- 
ther Haneef  were  coolie  recruiters  in  the 
sub-district  of  Puroolia,  in  Chota  Nagpore. 
Haneef  was  deprived  of  his  licence  :    why, 
does   not    appear    on    the    record.     It    was 
alleged  that  he  was  still  carrying  on  his  re- 
cruiting   operations    without    licence,    and, 
during  the  course  of  an   enquiry  into  this 
fact,  the  prisoner,  his  brother,  was  examin- 
ed.    He  deposed  that  all  advances  made  by 
Andrew  Hendry  and  Co.  through  their  cash- 
ier,  Deno  Nath  Baboo,  on  account  of  coca 
lies,  were  made  to  him,  the  prisoner,  direct, 
and  not  through  his  brother,  Haneef.     Be- 
fore the   Deputy    Commissioner,   when   ar- 
raigned on  the  general  charge  under  Section 
193,   the    prisoner   certainly    admitted    that 
what  he  had  previously  stated  on  oath,  viz.y 
that  he  received  the  commission  direct  from 
Denoo  Baboo,  and  not  through  his  brother, 
Haneef,  was  false,  and  attributed  his  former 
contrary  statement  to  agitation. 

The  proceedings  appear  to  me  to  be  faulty. 
The  charge  is  not  drawn  up  in  precise 
terms,  but  in  a  general  and  vague  manner. 
Denoo  Baboo  has  not  been  examined,  and 
the  account  books  simply  show  payments 
"marfut"  or  through  Haneef ;  but  whether 
these  advances  were  actually  received  by 
Haneef  and  with  the  knowledge  of  the  pri- 
soner can  only  be  cleared  up  by  examining 
Denoo  Baboo.    The  gist  of  the  offence  is 


will  be  able  to  clear  himself  of  intendonallr 
giving  false  evidence  when  arraigned  on 
a  charge  properly  framed  and  after  evidence 
has  been  duly  recorded. 

The  papers  must  go  before  another  Judge, 
as  I  think  there  ought  to  be  a  new  iml^ 
the  prisoner  having  been  materially  preju- 
diced by  the  present  proceedings.  The  pri- 
soner may  be  permitted  to  adduce  any  evi- 
dence in  support  of  his  defence  in  his 
power. 

Seion^Karr,     J. — The    prisoner     in    his 

written     appeal     expressly     takes    up     the 

« 
ground  that  no  charge  was  formally  drawn 

out,  and  I  think  that  he  may  have  been 
really  prejudiced  by  this  omission.  In 
charges  of  false  evidence  under  Sectipn 
193,  it  is  most  important  that  the  accused 
should  know  exactly  what  words  or  expres- 
sions he  is  charged  with  ha/ving  uttered, 
and  in  what  respect  they  are  supposed  to 
be  false. 

I  think  therefore  that  he  is  entitled  to  a 
new  trial. 

In  the  event  of  a  second  conviction,  the 
Judicial  Commissioner  will  take  into  con- 
sideration the  sentence  which  the  prisoner 
has  already  omdergone, 
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Evidence  In  a  case  of  kidnapping  a  girl— Juris- 
dktifw  of  Magistrate  in  a  case  of  GrieTcms 

Hnrt 

Exfraci  (paras.  7  and  8)  of  Letter  No,  6^4^ 
from  the  Registrar  of  the  High  Courts 
to  the  Sessions  Judge  of  Tirhooty  dated 
the  30th  May  iSS'j, 

7.  With  reference  to  your  judgment  in 
the  case  of  Gunga  Muhto,  Case  4,  State- 
ment 5,  that  there  is  no  evidence  for  the  pro- 
secution, but  complaiiuint's  statement  on  oath 
unsupported,  that  the  prisoner  kidnapped 
Mussamut  Jlajnee,  I  am  to  point  out  that  the 
eWdrace  is  quite  sufficient  if  you  believed 
it ;  and,  as  the  girl  was  found  with  the  prison- 
er, it  remained  for  the  prisoner  to  prove  his 
alleged  marriage  with  the  girl. 

8.  Adverting  to  the  remark  of  yt)ur 
judgment  in  the  case  of  Ramchurn  and 
others,  Case  19,  Statement  5,  that, "as  the  hurt 
ioflicted  on  Tubal  was  not  technically  griev- 
ous, the  case  might  have  been  disposed  of 
by  the  Magistrate  himself,"  I  am  directed 
to  state  that,  if  the  hurt  had  been  technically 
grievous^  the  Magistrate  might  still  have 
disposed  of  the  case  as  you  may  see  from 
the  Schedule  to  the  Code  of  Criminal  Pro- 
cedure as  modified  in  loco  by  Section  i, 
ActVin.  of  i866.     < 


Chargie  to  €»tate  the  kind  of  weapon  with 
which  a  deceased  was  struck. 

Extract  (para,  4)  of  Letter  No,  644,  from 
the  Registrar  of  the  High  Courts  to  the 
Additional  Sessions  Judge  of  Hooghly, 
dated  the  ist  June  i86*j, 

4.  I  AM  to  point  out  that  the  wording 
of  the  third  head  of  the  charge  against 
Roostum  Mundul  (Case  13,  Statement  4)  is 
incorrect,  the  words  "  dangerous  weapon" 
taken  apparently  from  the  margin  of  Section 
326,  Codft  of  Criminal  Procedure,  being  no 
part  of  the  language  of  the  law,  while  the 
idescriptive  terras  of  the  Code  itself  are 
altogether  omitted.  Such  omission  renders 
it  impossible  for  the  Court  to  know  from 
the  statement  what  kind  of  weapon  it  was 
with  which  the  deceased  was  struck,  and  I 
am  to  request  that  this  information  may  be 
supplied.  The  framer  of  the  charge  has 
also  disregarded  the  instructions  of  Circular 
Order  No.  6,  dated  nth  March  1863,  as 
modified  by  Circular  Order  No.  5,  dated  28th 
March  1866. 


Form  of  statement  in  cases  in  which  some  pri- 
soners are  convicted,  and  others  acquitted. 

Extract  (para,  8)  of  Letter  No,  6aj,  from 
the  Resistrar  of  the  High  Courts  to  the 
Sessions  Judge  of  Cuttack^  dated  the 
ist  June  i86j. 

8.  In  conclusron,  I  am  to  point  out  to  you 
that,  in  those  cases  in  which  some  prisoners 
have  been  convicted,  and  others  acquitted, 
it  is  unnecessary  to  give  a  detailed  state- 
ment of  facts  in  No.  5  Statement  as  well 
as  in  No.  4.  All  that  is  necessary  is  to 
nnake  a  reference  to  the  case  entered  in 
Statement  No,  4,  and  add  the  grounds  of  re- 
lease. 
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The   charge   is   framed    in   very    general    intention,  and  it  may  be  that  the  prisoner 


terms,  and  the  prisoner  was  not  called  upon 
to  plead  to  any  specific  charge. 

It  appears  that  the  prisoner  and  his  bro- 
ther Haneef  were  coolie  recruiters  in  the 
sub-district  of  Puroolia,  in  Chota  Nagpore. 
Haneef  was  deprived  of  his  licence  :    why, 
does   not    appear    on    the   record.     It   was 
alleged  that  he  was  still  carrying  on  his  re- 
cruiting   operations    without    licence,    and, 
during  the  course  of  an   enquiry  into  this 
fact,  the  prisoner,  his  brother,  was  examin- 
ed.    He  deposed  that  all  advances  made  by 
Andrew  Hendry  and  Co.  through  their  cash- 
ier,  Deno  Nath  Baboo,  on  account  of  co(A 
lies,  were  made  to  him,  the  prisoner,  direct, 
and  not  through  his  brother,  Haneef.     Be- 
fore  the   Deputy    Commissioner,   when   ar- 
raigned on  the  general  charge  under  Section 
193,   the    prisoner    certainly    admitted   that 
what  he  had  previously  stated  on  oath,  viz,, 
that  he  received  the  commission  direct  from 
Denoo  Baboo,  and  not  through  his  brother, 
Haneef,  was  false,  and  attributed  his  former 
contrary  statement  to  agitation. 

The  proceedings  appear  to  me  to  be  faulty. 
The    charge    is  not  drawn  up  in  precise 

terms,  but  in  a  general  and  vague  manner. 
Denoo  Baboo  has  not  been  examined,  and 
the  account  books  simply  show  payments 
"marfut"  or  through  Haneef ;  but  whether 
these  advances  were  actually  received  by 
Haneef  and  with  the  knowledge  of  the  pri- 
soner can  only  be  cleared  up  by  examining 
Denoo  Baboo.    The  gist  of  the  offence  is 


will  be  able  to  clear  himself  of  intentionally 
giving  false  evidence  when  arraigned  on 
a  charge  properly  framed  and  after  evidence 
has  been  duly  recorded. 

The  papers  must  go  before  another  Judge, 
as  I  think  there  ought  to  be  a  new  trials 
the  prisoner  having  been  materially  preju- 
diced by  the  present  proceedings.  The  pri- 
soner may  be  permitted  to  adduce  any  evi- 
dence in  support  of  his  defence  in  bis 
power. 

Seton-Karr,     J. — The    prisoner     in    his 

written     appeal     expressly     takes    up    tbe 

« 
ground  that  no  charge  was  formally  drawn 

out,   and   I  think  that  he  m«y  have  been 

really    prejudiced    by    this    omission.     In 

charges   of   false    evidence    under   Sectipn 

193,  it  is  most  important  that  the  accused 

should  know  exactly  what  words  or  cxpres- 

Hions  he   is   charged   with   hawing  ottered, 

and  in  what  respect  they  arc  supposed  to 

be  false. 

* 

I  think  therefore  that  he  is  entitled  to  s 
new  trial. 

In  the  event  of  a  second  conviction,  ibe 
Judicial  Commissioner  will  take  into  con- 
sideration the  sentence  which  the  prisoner 
has  already  ondergone. 


CRIMINAL  LETTERS  OF  THE  HIGH  COURT 


^ 


Evidence  in  a  case  of  kidnapping  a  g^l— Juris- 
dktiofi  of  Magistrate  in  a  case  of  Gnercms 
Rurt 

Extract  (paras.  7  and  8)  of  Letter  No.  6^4, 
from   the  Registrar  of  the  High    Courts 
to  the  Sessions  Judge  of  Ttrhoot^  dated 
the  30th  May  186'^, 

7.  With  reference  to  your  judgment  in 
the  case  of  Gunga  Muhto,  Case  4,  State- 
ment 5,  that  there  is  no  evidence  for  the  pro- 
secution, but  complainant's  statement  on  oath 
QDsu^orted,  that  the  prisoner  kidnapped 
Massamut  Kajnee,  I  am  to  point  out  that  the 
evidence  is  quite  sufficient  if  you  believed 
it ;  and,  as  the  girl  was  found  with  the  prison- 
er, it  remained  for  the  prisoner  to  prove  his 
^eged  marriage  with  the  girl. 

8.  Adverting  to  the  remark  of  yt)ur 
judgment  in  the  case  of  Ramchurn  and 
others,  Case  19,  Statement  5,  that, "as  the  hurt 
iofiicted  on  Tuhul  was  not  technically  griev- 
<^,  the  case  might  have  been  disposed  of 
V  the  Magistrate  himself,"  I  am  directed 

to  state  that,  if  the  hurt  had  been  technically 

i 

\£fieDous,   the    Magistrate    might    still   have 
Iposed  of  the  case  as  you  may  see  from 
»e  Schedule  to  the  Code  of  Criminal  Pro- 
'dure  as  modified  in  loco  by  Section   i, 
^ctVm.of  i866.     ' 


Charge  to  state  the  kind  of  weapon  Vrith 
which  a  deceased  was  struck. 

Extract  (para,  4)  of  Letter  No.  644,  from 
the  Registrar  of  the  High  Court,  to  the 
Additional  Sessions  Judge  of  Hooghly, 
dated  the  isi  June  186'/, 

4.  I  AM  to  point  out  that  the  wording 
of  the  third  head  of  the  charge  against 
Roostum  Mundul  (Case  13,  Statement  4)  is 
incorrect,  the  words  "  dangerous  weapon" 
taken  apparently  from  the  margin  of  Section 
326,  Codft  of  Criminal  Procedure,  being  no 
part  of  the  language  of  the  law,  while  the 
idescriptive  terras  of  the  Code  itself  are 
ahogether  omitted.  Such  omission  renders 
it  impossible  for  the  Court  to  know  from 
the  statement  what  kind  of  weapon  it  was 
with  which  the  deceased  was  struck,  and  I 
am  to  request  that  this  information  may  be 
supplied.  The  framer  of  the  charge  has 
also  disregarded  the  instructions  of  Circular 
Order  No.  6,  dated  nth  March  1863,  as 
modified  by  Circular  Order  No.  5,  dated  28th 
March  1866. 


Form  of  statement  in  cases  in  which  some  pri- 
soners are  convicted,  and  others  acquitted. 

Extract  (para,  8)  of  Letter  No,  6aj,  from 
the  Resistrar  of  the  High  Court,  to  the 
Sessions  Judge  of  Cuttack,  dated  the 
ist  June  186^. 

8.  In  conclusfon,  I  am  to  point  out  to  you 
that,  in  those  cases  in  which  some  prisoners 
have  been  convicted,  and  others  acquitted, 
it  is  unnecessary  to  give  a  detailed  state- 
ment of  facts  in  No.  5  Statement  as  well 
as  in  No.  4.  All  that  is  necessary  is  to 
nnake  a  reference  to  the  case  entered  in 
Statement  No.  4,  and  add  the  grounds  of  re- 
lease. 

o 
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The  charge   is   framed    in   very    general    intention,  and  it  may  be  that  the  prisoner 


terms,  and  the  prisoner  was  not  called  upon 
to  plead  to  any  specific  charge. 

It  appears  that  the  prisoner  and  his  bro- 
ther Haneef  were  coolie  recruiters   in  the 
sub-district  of  Puroolia,  in  Chota  Nagpore. 
Haneef  was  deprived  of  his  licence  :   why, 
does   not    appear    on    the    record.     It   was 
alleged  that  he  was  still  carrying  on  his  re- 
cruiting    operations    without    licence,    and, 
during  the  course  of  an   enquiry  into  this 
fact,  the  prisoner,  his  brother,  was  examin- 
ed.    He  deposed  that  all  advances  made  by 
Andrew  Hendry  and  Co.  through  their  cash- 
ier, Deno  Nath  Baboo,  on  account  of  co(A 
lies,  were  made  to  him,  the  prisoner,  direct, 
and  not  through  his  brother,  Haneef.     Be- 
fore the   Deputy    Commissioner,   when   ar- 
raigned on  the  general  charge  under  Section 
193,   the    prisoner   certainly    admitted    that 
what  he  had  previously  stated  on  oath,  viz.t 
that  he  received  the  commission  direct  from 
Denoo  Baboo,  and  not  through  his  brother, 
Haneef,  was  false,  and  attributed  his  former 
contrary  statement  to  agitation. 

The  proceedings  appear  to  me  to  be  faulty. 
The  charge  is  not  drawn  up  in  precise 
terms,  but  in  a  general  and  vague  manner. 
Denoo  Baboo  has  not  been  examined,  and 
the  account  books  simply  show  payments 
"marfut"  or  through  Haneef ;  but  whether 
these  advances  were  actually  received  by 
Haneef  and  with  the  knowledge  of  the  pri- 
soner can  only  be  cleared  up  by  examining 
Denoo  Baboo.    The  gist  of  the  offence  is 


will  be  able  to  clear  himself  of  Intentionally 
giving  false  evidence  when  arraigned  on 
a  charge  properly  framed  and  after  evidence 
has  been  duly  recorded. 

The  papers  must  go  before  another  Judge, 
as  I  think  there  ought  to  be  a  new  trials 
the  prisoner  having  been  materially  preju- 
diced by  the  present  proceedings.  The  pri- 
soner may  be  permitted  to  adduce  any  evi- 
dence in  support  of  his  defence  in  bis 
power. 

Seton-Karr,     J. — The    prisoner     in    his 

written     appeal     expressly     takes    up    tbe 

« 
ground  that  no  charge  was  formally  drawn 

out,  and  I  thtiik  that  he  may  have  been 
really  prejudiced  by  this  omission.  In 
charges  of  false  evidence  under  Sectipn 
193,  it  is  most  important  that  the  accused 
should  know  exactly  what  words  or  expres- 
sions he  is  charged  with  having  ottered, 
and  in  what  respect  they  are  supposed  to 

be  false. 

* 

I  think  therefore  that  he  is  entitled  to  a 
new  trial. 

In  the  event  of  a  second  conviction,  tbe 
Judicial  Commissioner  will  take  into  con- 
sideration the  sentence  which  the  prisoner 
has  already  andergone. 


CRIMINAL  LETTERS  OF  THE  HIGH  COURT 


ETidence  in  a  case  of  kidnapping  a  girl— Juris- 
dictiofi  of  Bilaglitrate  in  a  case  of  GrieTcms 
Rurt 


Exirad  (paras,  7  and  8)  of  Letter  No,  634^ 
from   the  Registrar  of  the  High    Court, 
to  the  Sessions  Judge  of  Tirhoot,  dated 
the  30th  May  186'^, 

7.  With  reference  to  your  judgment  in 
the  case  of  Gunga  Muhto,  Case  4,  State- 
ment 5,  that  there  is  no  evidence  for  the  pro- 
secution, but  compiainant's  statement  on  oath 
QDsu^orted,  that  the  prisoner  kidnapped 
Massamut  KaJDee,  I  am  to  point  out  that  the 
evidence  is  quite  sufficient  if  you  believed 
it ;  and,  as  the  girl  was  found  with  the  prison- 
er, it  remained  for  the  prisoner  to  prove  his 
^eged  marriage  with  the  girl. 


8.  Adverting  to  the  remark  of  yt)ur 
judgment  in  the  case  of  Ramchurn  and 
others,  Case  19,  Statement  5,  that, "as  the  hurt 
wflicted  on  Tuhul  was  not  technically  griev- 
ous, the  case  might  have  been  disposed  of 
ky  the  Magistrate  himself,"  I  am  directed 
to  state  that,  if  the  hurt  had  been  technically 
S^ievous,  the  Magistrate  might  still  have 
*^H)sed  of  the  case  as  you  may  see  from 
phe  Schedule  to  the  Code  of  Criminal  Pro- 
?tedure  as  modified  in  loco  by  Section  i, 
Act  Vm.  of  1 866.     ' 


Charge  to  €»tate  the  kind  of  weapon  Vrith 
which  a  deceased  was  stmck. 

Extract  (para.  4)  of  letter  No.  644,  from 
the  Registrar  of  the  High  Court,  to  the 
Additional  Sessions  Judge  of  Hooghly, 
dated  the  ist  June  i86y, 

4.  I  AM  to  point  out  that  the  wording 
of  the  third  head  of  the  charge  against 
Roostum  Mundul  (Case  13,  Statement  4)  is 
incorrect,  the  words  "  dangerous  weapon" 
taken  apparently  from  the  margin  of  Section 
326,  Codft  of  Criminal  Procedure,  being  no 
part  of  the  language  of  the  law,  while  the 
ilescriptive  terras  of  the  Code  itself  are 
altogether  omitted.  Such  omission  renders 
it  impossible  for  the  Court  to  know  from 
the  statement  what  kind  of  weapon  it  was 
with  which  the  deceased  was  struck,  and  I 
am  to  request  that  this  information  may  be 
supplied.  The  framer  of  the  charge  has 
also  disregarded  the  instructions  of  Circular 
Order  No.  6,  dated  nth  March  1863,  as 
modified  by  Circular  Order  No.  5,  dated  28th 
March  1866. 


Form  of  statement  in  cases  in  which  some  pri- 
soners are  convicted,  and  others  acquitted. 

Extract  (para,  8)  of  Letter  No,  6aj,  from 
the  Resistrar  of  the  High  Court,  to  the 
Sessions  Judge  of  Cuttack,  dated  the 
ist  June  i86j, 

8.  In  conclusfon,  I  am  to  point  out  to  you 
that,  in  those  cases  in  which  some  prisoners 
have  been  convicted,  and  others  acquitted, 
it  is  unnecessary  to  give  a  detailed  state- 
ment of  facts  in  No.  5  Statement  as  well 
as  in  No.  4.  All  that  is  necessary  is  to 
make  a  reference  to  the  case  entered  in 
Statement  No.  4,  and  add  the  grounds  of  re- 
lease. 

o 
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The  charge   is   framed    in   very    general    intention,  and  it  may  be  that  the  prisoner 
terms,  and  the  prisoner  was  not  called  upon 
to  plead  to  any  specific  charge. 

It  appears  that  the  prisoner  and  his  bro- 
ther Haneef  were  coolie  recruiters  in  the 
sub-district  of  Puroolia,  in  Chota  Nagpore. 
Haneef  was  deprived  of  his  licence  :    why, 
does   not    appear    on   the    record.     It    was 
alleged  that  he  was  still  carrying  on  his  re- 
cruiting   operations    without    licence,    and, 
during  the  course  of  an   enquiry  into  this 
fact,  the  prisoner,  his  brother,  was  examin- 
ed.    He  deposed  that  all  advances  made  by 
Andrew  Hendry  and  Co.  through  their  cash- 
ier,  Deno  Nath  Baboo,  on  account  of  coot- 
lies,  were  made  to  him,  the  prisoner,  direct, 
and  not  through  his  brother,  Haneef.     Be- 
fore the   Deputy    Commissioner,   when   ar- 
raigned on  the  general  charge  under  Section 
193,   the    prisoner    certainly    admitted    that 
what  he  had  previously  stated  on  oath,  viz.y 
that  he  received  the  commission  direct  from 
Denoo  Baboo,  and  not  through  his  brother, 
Haneef,  was  false,  and  attributed  his  former 
contrary  statement  to  agitation. 

The  proceedings  appear  to  me  to  be  faulty. 

r 

The  charge  is  not  drawn  up  in  precise 
terms,  but  in  a  general  and  vague  manner. 
Denoo  Baboo  has  not  been  examined,  and 
the  account  books  simply  show  payments 
"marfut"  or  through  Haneef ;  but  whether 
these  advances  were  actually  received  by 
Haneef  and  with  the  knowledge  of  the  pri- 
soner can  only  be  cleared  up  by  examining 
Denoo  Baboo.    The  gist  of  the  offence  is 


will  be  able  to  clear  himself  of  intentionally 
giving  false  evidence  when  arraigned  on 
a  charge  properly  framed  and  after  evidence 
has  been  duly  recorded. 

The  papers  must  go  before  another  Judge, 
as  I  think  there  ought  to  be  a  new  tria^, 
the  prisoner  having  been  materially  preju- 
diced by  the  present  proceedings.  The  pri- 
soner may  be  permitted  to  adduce  any  evi- 
dence in  support  of  his  defence  in  his 
power. 

Seton-Karr,     J. — The    prisoner     in    his 

written     appeal     expressly     takes    up    the 

« 
ground  that  no  charge  was  formally  drawn 

out,  and  I  think  that  he  m«y  have  been 
really  prejudiced  by  this  omission.  In 
charges  of  false  evidence  under  Sectipn 
193,  it  is  most  important  that  the  accused 
should  know  exactly  what  words  or  expres- 
sions he  is  charged  with  having  uttered, 
and  in  what  respect  they  are  supposed  to 
be  false. 

I  think  therefore  that  he  is  entitled  to  a 
ncfw  trial. 

In  the  event  of  a  second  conviction,  the 
Judicial  Commissioner  will  take  into  con* 

sideration  the  sentence  which  the  prisoner 

has  already  ondergone. 


CRIMINAL  LETTERS  OF  THE  HIGH  COURT 


**^ 


Endence  in  a  case  of  kidnapping  a  girl— Juris- 
dictioo  of  Magistrate  in  a  case  of  GrieTcms 
Hurt 

Extract  (paras.  7  and  8)  of  Letter  No.  Sj^^ 
from   the  Registrar  of  the  High    Courts 
to  the  Sessions  Judge  of  Tirhootr,  dated 
the  30th  May  iS6^. 

7.  With  reference  to  your  judgment  in 
the  case  of  Gunga  Muhto,  Case  4,  State- 
ment 5,  that  there  is  no  evidence  for  the  pro- 
secution, but  compiainant's  statement  on  oath 
unsupported,  that  the  prisoner  kidnapped 
Mussamut  Kajnee,  I  am  to  point  out  that  the 
c^encc  is  quite  sufficient  if  you  believed 
it ;  and,  as  the  girl  was  found  with  the  prison- 
er, it  remained  for  the  prisoner  to  prove  his 
^^ged  marriage  with  the  girl. 


8.  Adverting  to  the  remark  of  your 
judgment  in  the  case  of  Ramchurn  and 
others.  Case  19,  Statement  5,  that, "as  the  hurt 
inflicted  on  Tuhul  was  not  technically  griev- 
ous, the  case  might  have  been  disposed  of 
oy  the  Magistrate  himself,"  I  am  directed 
[to  state  that,  if  the  hurt  had  been  technically 
l^ievous,  the  Magistrate  might  still  have 
[disposed  of  the  case  as  you  may  see  from 
phe  Schedule  to  the  Code  of  Criminal  Pro- 
Mure  as  modified  in  Io^q  by  Section  i, 
Act  VIII.  of  1866. 


Chargie  to  state  the  kind  of  weapon  Vrith 
which  a  deceased  was  stmck. 

Extract  (para,  4)  of  Letter  No,  5^,  from 
the  Registrar  of  the  High  Court,  to  the 
Additional  Sessions  Judge  of  Hooghly, 
dated  the  ist  June  i86*j, 

4.  I  AM  to  point  out  that  the  wording 
of  the  third  head  of  the  charge  against 
Roostum  Mundul  (Case  13,  Statement  4)  is 
incorrect,  the  words  "  dangerous  weapon" 
taken  apparently  from  the  margin  of  Section 
326,  Codft  of  Criminal  Procedure,  being  no 
part  of  the  language  of  the  law,  while  the 
ilescriptive  terras  of  the  Code  itself  are 
altogether  omitted.  Such  omission  renders 
it  impossible  for  the  Court  to  know  from 
the  statement  what  kind  of  weapon  it  was 
with  which  the  deceased  was  struck,  and  I 
am  to  request  that  this  information  may  be 
supplied.  The  framer  of  the  charge  has 
also  disregarded  the  instructions  of  Circular 
Order  No.  6,  dated  nth  March  1863,  as 
modified  by  Circular  Order  No.  5,  dated  28th 
March  1866. 


Form  of  statement  in  cases  in  which  some  pri- 
soners are  convicted,  and  others  acquitted. 

Extract  (para,  8)  of  Letter  No,  6aj,  from 
the  Resistrar  of  the  High  Court,  to  the 
Sessions  Judge  of  Cuttack,  dated  the 
ist  June  i86*j, 

8.  In  conclusfon,  I  am  to  point  out  to  you 
that,  in  those  cases  in  which  some  prisoners 
have  been  convicted,  and  others  acquitted, 
it  is  unnecessary  to  give  a  detailed  state- 
ment of  facts  in  No.  5  Statement  as  well 
as  in  No.  4.  All  that  is  necessary  is  to 
make  a  reference  to  the  case  entered  in 
Statement  No.  4,  and  add  the  grounds  of  re- 
lease. 
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Form  of  charg^e  in  denying*  that  g^rievous  hurt 
was  caused  on  grave  or  sudden  provocation. 

Extract  (para.  2)  of  Letter  No.  6 ^6^  from 
the  Registrar  of  the  High  Courts  to  the 
Sessions  Judge  of  Backergunge,  dated 
the  jrd  June  186 J, 

2.  The  Court  observes  that  there  is  an 
irregularity  in  the  second  head  of  charge 
against  Modun  Howlader  and  others  (Ca-e 
No.  4,  Siatemerit  4).  It  purports  to  deny  the 
existence  of  any  cf  ihe  provisos  under 
Exception  i,  Scciion  300  of  the  Penal  Code ; 
but  it  is  not  these  pfom'sos  nor  this  .Excep- 
tion, the  ex'Slencc  ot  which  must,  under  the 
provisions  of  Section  237  of  the  Code  of 
Criminal  Procedure,  be  denied.  All  ihat  need 
in  iliis  case  be  denied  is,  ihat  the  grievous 
huit  was  caused,  in  die  terms  of  Sgciion  335, 
"  on  grave  and  sudden  provocation,'*  and  the 
charge  should  have  been  somewhat  in  the 
following;  manri^r,  Tiiz. :  "  That  they,  on  of 
about,  Ax.,  without  grave  or  sudden  provoca- 
tion, voluntarily  caused,  &c,  and  iliat  they 
have  thereby,"  &c.  These  remaiks  apply 
equally  to  ihe  second  head  of  the  charge 
againsi  Jeawoilah  and  oihers  (Case  5,  State- 
ment 4). 


Diaries  containing  letters  written  by  Police 
Officers  are  not  evidence—  Omission  of  "  grave 
and  sudden"  before  ''provocation"  in  charge 
for  grievous  hurt. 

Extract  (paras.  ^  and  $)  of  Letter  No,  6i*j, 
from  Jhe  Registrar  of  the  High    Courts 
to  the  Sessions  Judge  of  Dinagepore,  dated 
the  jrd  June  i86y. 


4.  In  the  case  of  Durbaree  and  others 
(Case  5  of  biatement  4  for  Maldah),  the 
Court  observe  that  the  Diary  containing 
letters  written  by  the  police-officer,  which 
were  put  into  Court  and  sworn  to  by  him, 
to  which  allusion  is  made  in  two  pordons  of 
the  remarks  of  your  judgment,  was  not  evi- 
dence. Section  154  of  the  Code  of  Ciimii^l 
Procedure  especially  providing  to  that 
eflFect. 


5.  In  the  charge  against  Sobrun  Singb 
and  others  (Case  8,  Statement  4)  ihe  Court 
observe  that  denial  should  have  been  made  of 
the  existence  of  circumstances  consntutTng 
the  exception  made  under  Section  325  of  the 
Penal  Code  as  pointed  out  in  Section  237  of 
the  Code  of  Criminal  Procedure.  It  is  not 
sufficient  in  a  charge  of  this  kind  simply  to 
insert  the  word  "provocation."  Provoca- 
tion to  mitigate  the  offence  or  excuse  it 
must,  in  the  words  of  the  law,  be  **  grave  and 
sudden  ;"  provocation,  that  is,  not  '*  grave  and 
sudden "  does  not  mitigate  or  excuse. 
Hence  the  words  "  grave  and  sudden  "  should 
not  have  been  omitted  in  the  charge.  This 
remark  applies  equally  to  the  case  cf  Kally 
Churn  and  oihers  (Case  8,  Statement  5,  for 
Maldah. 


Form  of  conviction  in  a  case  of  rioting^  with 
deadly  weapons. 

Extract  (para.  2)  of  Letter  No.  6^0y  from 
the  Registrar  of  the  High  Court ,  to  the 
Officiating  Sessions  Judge  of  Midnapore^ 
dated  the  3rd  June  186 j, 

2.  The   Court   observe  that  there  is  an 
error    in    the    second    head   of   the    charge 
against  Mooktaram  Manna  and  others  (Case 
2,    Statement    4).     It    was    found    by  your 
predecessor,  Mr.   Bright,  that  there  was  an 
unlawful  assembly ;  it  was  also  found  that 
violence    was   used   by   a   member  of  thai 
assembly ;  and  it  is  lastly  found  that  the  pri- 
soners,  armed    with    lethal    weapons,    were 
members  of  that  assembly.     It  follows  that 
the  offence  was  rioting  under  Section  14^1 
and  rioting  with  lethal  weapons  under  Sec- 
tion   148,  and  that  the  punishment  should 
have  been  awarded  under  Section  148,  and 
not   Section    144.     But   prisoners   have  not 
been  prejudiced,  and  justice  has  been  saiis- 
fied,  and  the  Court  will  not,  therefore,  inter- 
fere with  the  sentence,  but  you  will  be  so 
good  as  to  amend   the  conviction  accord- 
ingly. 
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Subject  of  breach  of  trust  to  be  distinctly  stated 
—Conviction  of  graver  offence;  acquittal  of 
minor — Accumulated  sentence  for  separate 
offences,  irregular. 

Extract  (paras,  2  and  jf)  of  Letter  No.  6^6^ 
from  the  Registrar  of  the  High  Courts  to 
the  Sessions  fudge  of  Shahabad,  dated  the 
4th  June  i86y, 

2.  With  reference  lo  the  charge  under 
Section  409,  Indian  Penal  Code,  against 
Shew  Purtab  Singh  (Case  i,  Statement  4), 
I  am  directed  to  point  out  that  the  property 
in  respect  of  which  the  breach  of  trust 
was  alleged  should  have  been  distinctly 
stated^ 

4.  With  reference  to  vour  finding  and 
sentence  in  the  case  of  Shew  Blank  Singh 
(No.  7  of  Statement  4),  I  am  to  point  out 
that,  if  the  prisoner  was  convicted  of  culpa- 
ble homicide,  he  should  have  been  acquitted 
of  the  minor  offence  of  causing  grievous 
hurt,  as  laid  down  in  Rule  ist  of  the  Rules 
prescribed  by  Circular  Order  No.  16,  dated 
2oth  August  1864  ;  and  that  where  a  prisoner 
IS  convicted  of  separate  offences,  an  "  amal- 
gamated "  sentence  of  imprisonment  is  irregu- 
lar, the  proper  course  as  laid  down  in  Section 
46  of  the  Code  of  Criminal  Procedure  beincj 
to  sentence  him  to  successive  periods  of  'm- 
prisonment,  the  one  commencing  after  the 
expiration  of  the  other. 


Form  of  charge  in  a  case  of  presentation  of 
false  verified  statement — Improper  acquittal 
— Prisoner's  admission. 

Extract  (paras,  6  and  g)  of  Inciter  No.  66 2^ 
from  the  Registrar  of  the  High  Court,  to 
the  Sessions  fudge  of  Mymensing,  dated 
the  sth  June  1867, 

6.  I  AM  to  point  out  that  the  charge 
against  Shabuz  Shaikh  (Case  3,  Statement  5) 
is  not  sufficiently  in  the  language  of  the 
Penal  Code,  and  should  rather  have  been 
stated  somewhat  in  the  following  manner: 
*•  That  he.  being  bound  by  an  express 
provision  of  the  law,  viz.,  the  provision  of 
Section  36,  Act  X.  of  1859,  to  state  the  truth, 
did,  on  or  about  the  8ih  day  of  December 
1866,  at  Mymensing,  present  to  the  Collector 
a  verified  statement  that  he  had  been  in  pos- 
session of  2-g-  koos  of  land  in  the  village  of 
Shooiarpara,  Pergunnah  Sherepore,  for  a 
space  of  twenty  years,  and  had  regularly 
paid  the  rent  thereof.  That  this  statement 
is  false,  and  that,'  in  making  it,  he  intentional- 
ly gave  false  evidence  in  a  judicial  proceed- 
ing, and  that  he  has  thereby  committed  an 
offence,"  &c. 

9.  The  Court  remark  that  the  grounds 
of  acquittal  in  the  case  of  Bulee  Bewa  (Case 
7,  Statement  4)  are  not  altogether  satisfac- 
tary.  When  you  say  in  the  course  of  your 
judgment  that  there  was  no  evidence  be- 
fore you  against  the  prisoner,  the  Court 
suppose  you  mean  no  sufficient  evidence  to 
bring  home  the  particular  offences  charged. 
But  when  you  say  that  the  prisoner  stated 
before  the  Magistrate  that  she  five  or  six  times 
§truck  and  twice  kicked  the  deceased,  you 
should  have  remembered  that  this  statement 
of  the  prisoner  was  evidence  against  her 
in  your  Court,  and  that  you  might,  on  this 
statement,  if  you  believed  it,  have  charged 
her  for  a  common  assault. 
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Form  of  duu-ge  in  a  case  of  secret  burial  of 

infant  child. 

Extract  (para.  3)  of  Letter  No.  6^2,  from 
the  Registrar  of  the  High  Court,  to  the 
Sessions  Judge  of  Sarun,  dated  the  8th 
June  i86»j. 


That  she 
about at 


3.  The  charge  against  Moonesree  (Case 

3,  Statement  4)  is  not 

"^°^''    stated     in     exact     ac- 

sccretly    buTying    the     cordance       with      the 
dead  body  of  her  in-    terms    of  Section   318 

such  child,  and  that  she     should  have  been  drawn 

has  thereby  committed      up      somewhat     in     the 

an  oflFcnce  punishable,     ^^anner   marginally 

shewn.  The  Court 
remark  that  the  concealment,  or  attempt  at 
concealment,  by  means  of  burial  or  other- 
wise, constitutes  the  offence. 


Circular  Order  No.  x,  dated  i3th  February  1867, 
regarding:  insane  prisoners,  to  what  cases 
applicable. 

Extract  (para.  4)  of  Letter  No.  676,  from 
the  Registrar  of  the  High  Court,  to  the 
Officiating  Sessions  Judge  of  Moorsheda- 
bady  dated  the  loth  June  i86*j. 

4.  With  advertence  to  your  finding  in 
the  case  of  Sabuk  Sheik  (Case  i,  State- 
ment 5),  the  Court  think  that  you  are  mis- 
taken in  supposing  that  Circular  Order  No.  i, 
dated  the  lath  Februar>'  1867,  refers  to 
cases  of  this  kind.  In  this  case,  the  facts 
were  such  that,  but  for  the  prisoner's  in- 
sanity, he  must  have  been  convicted  ;  and 
the  question  of  his  sanity  or  otherwise  at 
the  time  of  the  commission  of  the  offence 
was. one  in  which  it  was  necessary  to  have 
the  decision  of  a  competent  Court.  The 
Circular  Order  was  only  intended  to  refer  to 
cases  in  which  ihe  prisoner  would  probably 
be  acquitted  for  want  of  evidence,  or  from 
his  manifest  innocenc(\  or  from  the  existence 
of  exceptions.  These  remarks  should  be 
communicated  to  the  Magistrate  who  m!Ly 
otherwise  be  misled. 


Evidence  of  the  man  beaten — Charge  to  Jnij  li 
convict  on  prosecutor's  testimony. 

Extract  (para.  ^)  of  Letter  No.  J  r^,  from 
the  Registrar  of  the  High  Court,  to  iht 
Sessions  Judge  of  Nuddea,  dated  the  ijfk 
June  i86*j. 

4.  The   remark    in   your  charge    to  the 
Jury  in  the  case  of  Buddeniddeen  Chowkee- 
dar  and  another  (Case  4,  Statement  5),  that 
*'  in  law  ihe  evidence  of  one  witness  is,  under 
certain    circumstances,    sufficient ;    but,    in 
the  present  case,  it  would  be  very  unsafe 
to  convict  upon  the   evidence  of   the  man 
who  was   beaten,"    appears   to    the  Court, 
judging  of  the  case  by.  your  own  observa- 
tion, to  be  uncalled  for,  as  it  tends  unfairly  to 
take  away  Yroih  the  witness,  credit.     Again' 
you    say    in    the   case   that   "the    Assistant 
Magistrate  was  wrong,  because  he  argues  that 
he    saw    no    reason  to  discredit   the*  com- 
plainant's story,  or  to  believe  that  he  would 
charge  the  accused,  rf  not  the  real  offender. 
This  remark,  the  Court  observe,  is  very  un- 
reasonable.    It  would  apply  to  every  case 
in  which   a  violent  assault  was  committed 
without    witnesses    where    there    had   been 
a  previous  quarrel;   and  it  follows  that,  in 
Nuddea,  a  man  may  beat  another,  with  whom 
he  is  at  enmity,  and  may  do  it  whh  impnnicy. 
provided   there  are  no  actual  eye-witnesses. 
The  Court  think  that  you  should  have  told 
the  Jury  that  they  might  safely  convict  on 
the  prosecutor's  testimony  unless  there  was 
some  other  reason  for  thinking  it  false  than    J 
the  fact  of  a  previous  quarrel,  for  that  was, 
at  least,  as  good  a  reason  for  the  conclnsion 
that  the  accused  had  beaten  the  prosecutor 
as  for  the  opinion  that  he  had  committed 
perjur}-      in     order    to    bring    them.  \Tiio 
trouble. 
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How  Jads:e  should  cbarg^e  Jury  in  a  case  of 
Theft  under  Sectioa  381,  Penal  Code— Impri- 
somnent  of  persons  sentenced  to  transporta- 
tion. 

Extract  (paras,  2  and  3)  0/ Letter  Np,  7/6, 
/rom  the  Registrar  of  the  High  Courts  to 
the  Sessions  Judge  ofDaccay  dated  the  r'/th 
yune  IBS'], 


2.  In  the  case  of  Sreenath  Balo  (Case 
3,  Statement  4)  charged  with  theft  of  pro- 
perly under  Section  381,  and  with  receiving 
and  retaining  stolen  property  under  Section 
411  of  the  Indian  Penal  Code,  the  Court 
remark  that  very  little  was  left  to  the 
Jury.  You  tell  them  that  it  is  proved  that 
the  property  belonged  to  Chundei'  Nath  (the 
charge  says  Chunder  Nath's  widow^,  and 
that  it  had  been  stolen.  You  then  tell  them 
to  consider  whether,  in  such  circumstances, 
they  ought  to  receive  the  prisoner's  un- 
supported statement  that  he  had  received  the 
property  from  his  uncle,  or  whether  the  fact 
of  possession  was  sufficient  to  convict  him 
of  the  theft.  Not  a  word  more  was  said  by 
you,  and  the  prisoner  has  been  found  guilty 
of  stealing  the  property  of  his  mistress,  and 
sentenced  to  5  years'  rigorous  imprisonment. 
Your  direction  to  the  Jury  appears  to  the 
Court  to  be  very  meagre  and  unsatisfactory. 
You  ought  to  have  set  oat  in  your  summing 
up  with  more  or  less  fulness  what  evidence 
there  was  to  support  every  ingredient  of  the 
charge.  Of  course,  the  degree  of  minute- 
ness with  which  this  need  be  done  will 
depend  on  the  circumstances  of  each  case ; 
but  it  should  at  least  appear  that  there  was 
something  which  proved,  or  tended  to 
prove,  everything  that  made  up  the  charge, 
the  weight  or  credit  to  be  given  to  such 
evidence  being  usually  left  to  the  Jury, 
though  it  is  quite  proper  for  a  Judge  to 
assist  them  with  his  advice. 

5.  I  am  to  observe  that  the  order  in  the 
case  of  Topasfaeeram  Kopalee  and  others 
(Case  4,  Statement  4),  that  the  sentence  of 
imprisonment  for  life  in  transportation  is  to 
commence  after  time  for  appeal,  is  not  war- 
ranted. Section  58  of  the  Indian  Penal  Code 
provides  that  they  are  to  be  imprisoned  till 
transported. 


Hoose-breaking  by  night  in  orde^  to  commit- 
ting Theft,  how  punishable— Form  of  charge 
in  cases  of  Adultery  and  Criminal  Breach  of 
Trust,  respectively— Assessors'  opinions  to 
be  recorded. 

Extract  {paras,  4,  6,  and  j)  of  Letter  No. 
J20y  from  the  Registrar  of  the  High 
Court,  to  the  Deputy  Commissioner  of 
Cachary  dated  the  lyth  June  1867. 

4.  The  Court  remark  that  there  is  an 
error  in  the  first  head  of  the  charge  against 
Mogul  Sheikh  (Case  3,  Statement  4).  The 
offence  charged  is  house-breaking  by  night 
in  order  to  committing  theft.  This  is  an 
offence  punishable  under  Section  457,  and 
not  Section  454  of  the  Penal  Code  as 
charged.  But,  further,  as  the  Court  under- 
stand the  facts  found,  the  prisoner  has  been 
illegally  convicted  and  punished  as  for  two 
offences.  The  house-breaking  and  the  theft 
seem  to  constitute  but  one  offence,  and  that 
the  first  and  the  major  offence.  The  prisoner 
therefore  cannot  be  separately  dealt  with  for 
the  same  offence,  the  intention  to  commit 
which  is  involved  in  the  first  count  upon 
which  he  has  been  convicted.  Under  these 
circumstances,  the  conviction  on  the  second 
head  of  the  charge  is  set  aside.  On  this 
point,  your  attention  is  called  to  Circular 
Order  No.  16,  dated  20th  August  1864. 

6.  I  am  to  point  out  that  the  charge 
against  Sadoo  Cbong  (Case  4,  Statement  5) 
should  have  been  drawn  in  the  manner  fol- 
lowing, viz. :   "  That  he ,  on  or  about 

the  ,  at  ,  committed  adultery 

with  ,  knowing  or  having  reason  to 

believe  her  to  be  the  wife  of ,  and 

without  consent  or  connivance  of  the  said 

,  and  that  he  has  thereby  committed 

an  offence  punishable,'*  c&c.  I  am  also  to  point 
out  that  the  grounds  of  the  Assessors'  opinions 
in  the  case  should  have  been  recorded  con- 
formably to  the  instructions  contained  in 
Circular  Order  No.  4,  dated  the  23rd  June 
1865. 

7.  The  Court  observe  that  the  charge 
against  Dhonee  Ram  Nath  (Case  5,  Statement 
5)  has  been  badly  drawn  up.  It  should 
hv'e  been  somewhat  in  this  form  :  "That 
he,  being  a  servant  (cooly,  watchman,  churun- 
darj  in  the  employ  of ,  and  having 
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been  in  siicb  capacity  entrusted  with , 

conimitied     criminal     breach    of     trust    by 

dishonesilv  converiinpr  such  to  his 

own  use,  and  thereby,"  &c.  The  Assessors* 
opinions  in  liiis  case  also  should  have  been 
recorded  conformably  to  the  instruciions  in 
the  Circular  Order  above  alluded  to, 


Form  of  charge  in  a  case  of  giving  false  evi- 
dence— Directions  as  to  alternative  charges — 
Taking  of  further  evidence  by  Sessions  Court. 

Extract  (paras.  4,  5,  and  8)  of  Letter  No. 
yj2y/rom  the  Registrat  of  the  High  Court, 
to  the  Sessions  Judge  of  East  Burdwan, 
dated  the  igth  June  r86j, 

4.  The  Court  doubt  whether  the  charjp? 
against  Thako  Chokrce  (Case  10.  Statement  4) 
is  drawn  up  in  the  correct  form.  The  pri- 
soner is  not  directly  charged  with  ^ivin? 
false  evidence  (Seciion  193  of  the  Penal 
Code),  but  with  doing  that  which,  by  Section 
191,  will  constitute  false  evidence.  This,  it 
is  true,  is  the  form  of  charge  given  under 
this  head  in  Mayne's  Penal  Code  ;  but  it 
appears  to  the  Court  that,  under  Sections 
233  and  234  of  the  Code  of  Criminal  Pro- 
cedure, the  charge  ought  to  declare  the 
offence,  and  not  give  that  which  is  merely 
the  definition  of  the  offence.  It  may  be 
added  that  the  specimen  charges  in  Sections 
239  and  243  follow  the  wording  of  the 
penally,  and  not  of  the  definition  clauses. 
Again,  in  this  case,  there  were  three  points 
in  which  the  accused  had  contradicted,  in 
the  Court  of  Session,  the  evidence  which 
she  had'given  before  the  Magistrate.  These 
have  been  made  into  six  heads  of  charge, 
the  two  contradictorv  staienicnts  in  each 
point  being  charged  as  separate  in>tances 
of  giving  false  evidence  ;  whereas,  in  fact, 
there  were  pro[)eriy  three  heads  of  charge, 
and   the  two  st.itenuMils  oiighi  to  have  been 

set  out  in  an  accurate  form e.  g.  Thai 

she   intentionally  gave  fal<e  evidence  in  a 
stage  of  a  judicial  proceed im;  : — i>t. — Either 

in  thai before .she  knowingly  and 

falsely  stated ,  or  that before  the 

she  knowingly,  &c.     The  2nd  and  3Td 

heads  should  also  be  in  the  same  form. 


5.  Then  the  Court  observe  that  the  ac- 
cused is  said  to  have  pleaded  guihy  in  one    1 
set  of   alternative   charges,   and    not  guihy    j 
as  to  the  other.     Thereupon  you  instructed 
the  Jury  to  bring  in  verdicts  of  guilty  and    I 
not  guilty,  respeciively,  in  accordance  wi;h    i 
the  plea.     The  accused,  as  already  remarked 
in  the  cases  previously  noticed,  may  be  con- 
victed on  a  plea  of  guilty,  and  the  verdict  is 
therefore  superfluous.     But  it   does  nf»t  bf 
any  means  follow  that  a  verdict  of  not  guilr? 
is  to  be    recorded   in  the  other   alternative 
matter  of  charge.     It  might  have  been  that 
both  statements  were  false,  aUhough,  doubt- 
less, the  inteniion  was  to  convict  her  upon 
the    contradiction    in    the   two    statements. 
But,   looking  to  the  very  special  nature  of 
such  charges  as  the  present,  the  Court  in- 
cline to  think  that,  in  such  cases,  the  prisoner 
ought  not,   in   fact,  to  be  allowed  to  elect 
which  statement  he  shall  admit  10  be  false; 
but  that  the  fact  should  be  tried,  which,  ap- 
parently,  by  the   terms   of   Section   362  of 
the  Code  of  Criminal  Procedure,  it  is  option- 
al with  the  Court  to  do.    Indeed,  the  Court 
think   that   the   interests   of  justice   require 
ihat  in  such  cases  there  should  be  some  at- 
tempt to  prore  one  or  other  of  the  statenunls 
to  be  false.     Upon  this  point  your  attention 
is  drawn  to  para.  2  of  the  Court's  No.  427 
A,  circulated  with  Memorandum  No.  icA, 
dated    i8ih   April    1863.     The   age   of  the 
girl  is  not  stated,  and  at  least  one  of  the 
contradictory  statements  that  contained  in- 
stances I  and  2  might  well  have  arisen  from 
a  defective  memory,  and  it  would  be  hard 
to  assume  a  corrupt   intention.     Upon  the 
whole,  however,  the  Court  think  it  apparent 
that  false  evidence  was  given  ;  and,  looking 
at  the  lenient  sentence  passed,  they  do  not 
think  it  can  be  said  that  the  prisoner  has 
been  prejudiced.     Under  these  circumstances 
the  Court  are  unwilling  to  call  for  the  re- 
cord ;  but  I  am  desired  to  communicate  these 
observations    10    vou    for    information  and 
future  guidance. 

8.  With  advertence  to  your  remark  in 
the  above  case,  that  you  concurred  in  the 
verdict  of  "  not  guiliy"  brought  in  by  the 
Jifrors.  as  the  evidence  was  very  umatisfat' 
tory  in  every  way,  the  Court  observe  that  it 
may  be  that  the  taking  of  further  evidence 
would  have  thrown  additional  light  on  the 
cnse,  and  the  Court  of  Session  should  not 
bj  >low  in  such  circumstances  to  use  the 
power  vested  in  it  by  Section  367  of  the 
Code  of  Criminal  Procedure. 
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Fonn  of  charge  la  cases  of  abetting  murder 
and  cansing  disappearance  of  evidence  re- 
spectively— Exposition  of  provisoes  no  part 
of  charge  nnder  Section  32s  Penal  Code. 

Extract  (paras,  2  and  6)  of  Letter  No,  7j-/, 
from  the  Registrar  of  the  High  Courts  to 
the  Sessions  Judge  of  Backergunge,  dated 
the  20th  June  i86j. 

4.  The  Court  observe  that  the  charge 
against  Sheik  Umar  and  others  (Case  i,  State- 
ment 5)  has  been  irregularly  drawn  up,  and 
should  rather  have  been  stated  somewhat  in 
the  following  manner :  firsts  ''  that  they,  on  or 
about 7-at ,  have  committed  the  of- 
fence of  abetting  murder,  and  that  they  have 
thereby  committed  an  offence  punishable/' 
&c. ;  secondly,  that  they,  at  the  time  and  place 
aforesaid,  believing,  or  having  reason  to  be- 
lieve, that  an  offence  punishable  with  death 
had  been  commuted,  caused  evidence  of  the 
commission  of  that  offence  to  disappear  with 
the  intention  of  screening  the  offender  from 
legal  punishment,  and  that  they  have  thereby 
committed  an  offence  punishable,"  &c. 

6.  In  the  charge  against  Gopee  Chamar 
•  "Provided  that  the  provo-    (Case  5,  Statement 

cation  was  not  sought  or  volun- 
tarily provoked  by  the  offend- 
er as  an  excuse  for  killing  or 
doing  '  barm  to  any  person, 
or  was  not  given  by  anything 
done  in  obedience  to  the  law, 
or  by  a  public  servant  in  the 
lawnil  exercise  of  the  powers 
of  such  public  servant,  or  was 
not  given  by  anything  done 
in  the  lawful  exercise  of  the 
right  of  private  defence." 

provocation  with  a  cutting  instrument,"  <S:c. 
The  Court  observe  that  the  words  in  question 
indicate  circumstances  which,  if  proved,  would 
nullify  special  exceptions  proved  or  admit- 
ted, and  that,  consequently,  it  is  only  when 
the  existence  of  exceptional  facts  is  admit- 
ted, but  it  is  sought  to  get  rid  of  their  effect, 
that  it  is  necessary  to  resort  to  the  provisoes ; 
and,  if  they  are  used,  it  must  be  in  quite  a 
different  form.  I  am  to  add  that  the  law 
nowhere  requires  that  the  exposition  of  provi- 
soes should  be  made  a  part  of  the  charge 
which,  when  under  Section  325,  Indian  Penal 
Code,  should  be  drawn  up  according  to  the 
model  prescribed  in  Clause  6,  Section  239, 
Code  of  Criminal  Procedure. 

Vul  viii. 


5),  the  words  from 
"provided"  to  "de- 
fence," as  mar- 
ginally shown,* 
should  have  been 
omitted.  The  sen- 
tence would  then 
read  "without 
grave    or    sudden 


of  charge  in  cases  of  Attempting  to 
commit  dacoity  and  frandalently  using  as 
genuine  a  forged  docoment 

Extract  (paras,  6  and  8)  of  Letter  No,  yjj, 
from  the  Registrar  of  the  High  Court,  to 
the  Sessions  Judge  of  Bhaugulpore,  dated 
the  2ist  June  1867, 

6.  Thx  prisoners  Huzoom  and  Monnooa 
(Case  No.  7)  are  charged  with  having  at- 
tempted to  commit  dacoity,  and  to  have 
thereby  committed  an  offence  punishable 
under  Sections  395  and  511  of  the  Penal 
Code.  But,  under  the  definition  given 
in  Section  391,  where  five  or  more  persons 
conjointly  attempt  to  commit  a  robbery,  every 
such  person  is  said  to  have  committed 
dacoity.  It  follows,  therefore,  that  an  attempt 
'to  commit  dacoity  is  punishable  under  Section 
395;  and  the  charge  should,  therefore,  have 
been  under  that  Section  alone.  In  the  2nd 
and  3rd  heads  of  the  charge,  Section  511  of 
the  Indian  Penal  Code  should  be  read  with 
Sections  399  and  398  respectively  of  that 
Code. 

8.  In  the  case  of  Sheikh  Bhekaree^  No. 
II,  against  whom  the  charge  (fraudulently 
using  as  genuine  a  forged  document)  has 
been  arranged  under  five  distinct  heads,  the 
Court  desire  me  to  remark  that  the  terms 
of  Section  234,  read  with  Sections  239  and 
243  of  the  Code  of  Criminal  Procedure, 
are  plain,  viz.,  that  the  charge  must  follow,  as 
nearly  as  possible,  the  language  of  the 
penalty  Section.  That  Section  is  in  this 
case  465,  and  the  charge  is,  therefore,  simply 
one  of  forgery.  To  import  into  it  all  the 
definitions  of  forgery  is  only  to  confound 
the  accused,  to  disregard  the  law,  and  to  give 
unnecessary  trouble  to  the  Court.  In  your 
amendment  of  that  charge,  the  Section 
(probably  Section  467)  which  prescribes 
the  penalty  should  have  been  Inserted. 

87-.ft 


Criminal 


TUl   WltEKLY    R£rORTftfc. 


Idlers.  [Vol.  Vlll 


Onot  prolMUuM  as  to  s^uiit  or  iimoceoce  of  ac- 
cused—Scnrice  of  •ammotis  and  proclamatioii 
for  attendance  of  witneatea. 

Sxlracl  (paras.  2,  j,  and  4)  of  Letier  No. 
743x/rom  Ihe  Registrar  of  the  High  Court, 
to  the  Sessions  Judge  of  Moorshtdahad, 
dated  the  22nd  June  i86y. 

,  2.  With  advertence  to  your  charge  to  the 
Jury  in  the  case  of  Ramrutton  Roy  (No,  4 
of  Statement  5),  reminding  them  that,  as 
remarked  by  the  prisoner's  vakeel,  the  fact 
that  he  has  entered  into  no  defence  should 
not  be  considered  against  him  as  /'/  is  ahvays 
incumbent  on  the  prosecution  to  establish 
the  guilt  of  an  accused^  the  Court  observes 
that  it  is  quite  possible  to  state  or  to 
understand  this  proposition  rather  too 
broadly.  Frequently,  tne  prosecution  is  able 
not  to  establish  directly  the  guilt  of  the 
accused,  but  to  prove  circumstances  which, 
unless  explained,  leave  no  other  conclusion* 
possible,  but  that  he  is  the  guilty  person. 
In  such  a  case,  it  lies  on  the  accused  person 
lo  afford  that  explanation,  and  this,  perhaps, 
is  what  you  had  in  your  mind.  There  may  be 
in  the  other  circumstances  which  are  not  so 
conclusive,  but  are  equally  consistent  with 
the  guilt  or  innocence  of  accused.  These 
alone  would  not  put  the  burthen  of  proof 
on  him. 

3.  As  you  state  in   your  charge   to   the 
Jury  in  the  case  above  mentioned,  that  *;  a 

.summons  is  never  fixed  on  a  house"  the 
Court  desire  me  to  observe  that  you  should 
have  told  the  Jury  that  a  summons  to  a 
ivitness  is  never  attached  to  a  house,  as  un- 
der Section  55  of  the  Code  of  Civil  Proce- 
dure a  summons  to  the  defendant  may  be 
fixed  on  the  outer  door  of  the  house  In 
which  tiie  defendant  is  dwelling.  The 
Court  believes  that  mistakes  are  frequently 
made,  and  that  a  mode  of  service  only  ap- 
plicable to  defendants  in  certain  circum- 
stances is  applied  to  witnesses. 

4.  Further,  with  reference  lo  your  charge 
to  the  Tory  in  the  case  above  alluded  to,  that 
Gunesh,  the  peon  of  the  Moonsiff's  Court, 
served  the  ishtahar  on  Benode,  the  Court  re- 
mark that  an  ishtahar  or  proclamation  for 
the  attendance  of  a  witness  would  be  pro- 
perly affixed  upon  his  house  as  pointed  out 
in  Section  159  of  the  Code  of  Civil  Proce- 
dure. 


Framin^f  of  charge  in  cases  of  delivefy  of  aftered 
coin,  of  pnbiic  servant  cansin^f  escape  fron 
confinement,  of  making^  false  cbarge,  and  s( 
offences  under  the  Registration  Act  and  other 
Penal  Laws  than  the  Penal  Code. 

Extract  (paras,  4,  8,  12,  and  17)  of  Letter 
No.  y44yfrom  the  Registrar  of  the  High 
Court ,  iQ  the  Sessions  Judge  of  Cutiack^ 
dated  the  22nd  June  1862 . 

4.  From  the  evidence  as  given  in  the 
judgment  of  the  Additional  Sessions  Judge 
in  the  case  of  Purkhit  Mohunt  (Case  3,  Stale* 
ment  4),  the  offence  with  which  the  prisoner 
was  charged  was  rather  that  of  the  aggravated 
nature  described  in  Section  251  of  the  Indian 
Penal  Code,  than  that  of  the  less  heinous  na- 
ture described  in  Section  254.  But,  whether 
this  be  so  or  not,  the  charge  has  been  in- 
correctly framed, "  fraudulently  or  dishonest- 
ly used"  being  no  part  of  the  offence  as 
described  in  Section  254,  while  the  wofds 
"  any  coin  in  respect  of  which  he  knovs 
that  any  such  operation  as  that  mentioned 
in  Section  249  has  been  performed,  but  in 
respect  of  which  he  did  not,  at  the  time  when 
he  took  it  into  his  possession,  know  thaf  such 
operation  had  been  performed"  have  been 
entirely  omitted. 

8.  The  Court  observe  that  the  charge 
under  Section  22  r ,  Indian  Penal  Code,  against 
Gopee  Nath  Sahee  (Case  6,  Statement  4)  has 
not  been  drawn  up  in  the  language  of  the 
Penal  Code.  It  should  have  been  to  this 
effect : — 

'*  That  he,  being  a  public  servant,  legally 
bound  as  such  public  servant  to  keep  in 
confinement  a  certain  person,  m..  A.  B,y 
charged  with  the  offence  of  house-breaking 
by  night  in  order  to  commit  theft,  an  offence 
punishable  with  imprisonment  which  may 
extend  to  14  years,  intentionally  suffered 
such  person  to  escape,  and  that,'  &c.  This 
remark  applies  equally  to  the  charge  against 
Sheikh  Nigami  (Case  10,  Statement  5)  which 
'  also  has  been  incorrectly  drawn  up. 

12.  The  charge  against  Kela  Bora! 
I  (Case  3,  Siatement  5)  under  Section  Jii, 
Indian  Penal  Code»  is  not  in  the  language  of 
the  Penal  Code,  though  required  to  be  so^ 
as  nearly  as  possible,  by  Section  234,  Code  of 
Criminal  Procedure.  The  Court  would  have 
presumed,  from  the  evidence  and  the  charfe. 
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that  the  prisoner  falsely  chars:ed  some  one 
with  the  commission  of  an  offence;  but  the 
jndgaaent  speaks  only  of  the  institution  of 
citminal  proceedings.  Whether,  however,  it 
was  these  proceedings  which  were  instituted, 
or  whether  it  was  a  false  complaint  that  was 
made,  the  charge  should  have  gone  on  to 
declare  that  the  prisoner  acted,  *'  knowing 
that  there  was  no  just  nor  lawful  ground 
for  acting." 

17.  The  second  head  of  the  charge 
against  Punkuj  Churn  Mohunt  (Case  9, 
Statement  5)  is  defective  in  an  essential 
point:  it  should^  in  the  language  of  the  Penal 
Code,  have  stated  that  prisoners  ''  knew, 
or  had  reason  to  believe,  the  document  to  be 
forged,"  and  should  have  quoted  the  abetment 
Section  109  of  the  Penal  Code.  So  also  the 
charges  under  Sections  93  and  94,  Act  XX. 
of  1866,  should  have  set  forth,  not  only  the 
alleged  false  personation,  but  also  the  pre- 
sentation of  the  document  in  the  assumed 
form.  This  shouW  be  pointed  out  to  the 
Committing  Officer,  whose  attention  should 
be  drawn  to  Section  234  of  the  Code  of 
Criminal  Procedure,  which  applies  mutaiis 
muiandis,  to  charges  under  other  penal  laws 
than  fhe  Penal  Code. 


Sesdons  Judge  to  set  forth  the  evidence  with 
reasonable  falness. 


Ex  I r act  (para.  2)  of  Letter  No,  y  46,  from  the 
Registrar  of  the  High  Court,  to  the  Ses- 
sitms  Judge  of  Dacca^  dated  the  22nd 
June  iSOy, 

2.  I  AM  further  tp  observe  that  you 
ought  to  set  forth  with  reasonable  fulness 
what  the  evidence  was,  whether  that  of  wit- 
nesses for  the  prosecution,  or  that  derived 
from  the  confessions  of  the  accused,  and  give 
the  reasons  which  weigh  for  or  against  the 
credibility  of  each  point  of  the  evidence.  | 
Unless  you  do  this,  the  submission  of  a 
statement  of  trials  is  useless,  as  this  Court 
is  unable  to  judge  of  the  sufficiency  of  the 
evidence,  your  mode  of  dealing  wiih  it,  and 
the  correctness  of  the  finding  or  verdict.  On 
this  point,  1  am  to  call  your  attention  to 
Circular  Order  No.  19,  dated  31st  December 
1861. 


Second  Marriages  during  llfefime  of  first 

husband. 


Extract  (para,  j)  of  Letter  No.  ^4J,  from 
the  Registrar  of  the  High  Court ^  to  th4 
Sessions  Judge  of  CuJtack,  dated  the  24th 
June  tSS'j, 

3.  The  Court  observe  that  the  first  head 
of  the  amended  charge  against  Mussamut 
Munnee  (Case  4,  Statement  4)  has  been  in- 
correctly (Irawn    up.    The    charge   is  that 

"  she,  on  or  about  at having  a  husband 

living  married  again in  a  case  in  which 

the  marriage  ivas  void  by  reason  of  its  tah- 
ing  place  during  the  lifetime  of  such  hus- 
band,'' I  am  to  remark  that  it  does  not  follow 
that  every  second  marriage  is  void  in  this 
country,  because  it  is  contracted  during  the 
lifetime  of  the  first  husband,  and  that  no 
insertion,  therefore,  of  the  words  italicized 
is  very  material. 


Procedure  in  cases  of  prisoners  already  suffi- 
ciently punished-^Kidnapping. 

Extract  (paras,  j  and.  6)  of  Letter  A^oi 
'j^^from  the  Registrar  of  the  High  Courts 
to  the  Sessions  Judge  of  Rajshahye^  dated 
the  24th  June  i86y, 

5.  The  Court  desire  me  to  point  out  that 
in  the  case  of  Pubun  Sheik  (No.  1  of  State- 
ment 5)  your  judgment  and  finding  are  in 
effect  this,  that  you  considered  that  the 
accused  was  guilty  of  simple  assault,  perhaps 
under  Section  352  of  the  Indian  Penal  Code, 
but,  inasmuch  as  the  prisoner  had  already 
been  in  custody  for  nearly  three  months,  you 
seem'  to  have  thought  it  useless  to  charge 
him  with  assault,  and  so  discharged  him. 
Tlris,  as  a  matter  of  procedure,  was,  strictly 
speaking,  an  error.  The  accused  should  have 
been  duly  convicted  upon  the  amended 
charge  setting  forth  the  offence  of  which 
you  considered  that  the  evidence  showed  him  . 
to  be  guilty,  when,  if  convicted,  you  could 
then  have  passed  any  such  merely  nominal, 
sentence  as  the  case  seemed  to  require. 

6.  If  the  Court  have  rightly  understood 
your  observations  in  the  case  of  Brohmo 
Peshagir  (Case  4  of  Statement  5),  who 
was  accused  of  taking  by  force  a  female 
minor  under    16  years   of  age   out  of  the 
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keeping  of  Tier  lawful  gaardian,  ihen  the 
finding  recorded  by  you  is  not  in  accordance 
therewith.  It  is  clear  that  the  child  in 
question  was  a  minor  under  i6  years  of  age, 
and  that  the  -accused  took  her  out  of  the 
keeping  of  her  lawful  guardian,  her  mother, 
without  that  guardian's  consent,  for  it  cannot 
be  said  that  the  consent  of  the  mother  to 
allow  the  girl  to  remain  with  the  accused, 
apparently  with  an  unlawful  intent,  was  a 
consent  so  binding  upon  the  mother  as  that 
she  could  not,  as  in  fact  she  did,  retract  it, 
and  so  bring  the  child  again  under  her  law- 
ful guardianship.  You,  therefore,  were  right 
in  judging  that  the  accused  was  guilty  of 
the  offence  specified  in  the  2nd  head  of  the 
charge,  but  you  were  wrong  in  proceeding 
to  find  the  accused  not  guilty,  on  the  ground, 
apparently,  that  the  confinement  in  custody 
which  she  had  already  undergone  was  suffi- 
cient punishment  for  her  offence.  Your  duty 
was  to  have  found  the  accused  guilty  of  the 
2nd  offence,  and  then,  if  you  considered,  as 
you  very  discreetly  considered,  that  she  had 
been  punished  sufficiently  already,  you  might 
have  passed  a  merely  nominal  sentence.  It 
is  also  doubtful  whether  the  accused  might 
not  have  been  convicted  under  the  373rd 
Section  of  the  Indian  Penal  Code.  I'he 
evidence  appeared  to  show  that  she  had  ob- 
tained possession  of  the  girl  for  the  immoral 
purpose  specified,  and  the  circumstance  that 
the  mother  had  been  induced  to  part  with 
the  child  on  account  of  the  difficulty  of 
supporting  her  would  not  affect  the  prisoner's 
guilt. 


FramiJig  of  charge  in  cases  of  Abetment 

Extract  (para.  3)  of  Letter  No,  ^^g,  from 
Registrar  of  the  High  Court,  to  the  Ses- 
sions yudge  of  Dinagepore,  dated  the  2^th 
Jnne  i86j, 

3.  Turning  to  Statement  No.  5,  I  am 
directed  to  point  out  that,  in  the  2nd  head 
of  the  charge  itself,  the  word  **  duly*' 
should  have  appeared  between  ''  been"  and 
"issued,"  and  the  3rd  head  has  not  been 
drawn  up  in  the  terms  of  Section  346  of 
the  Penal  Code.  The  parlies  in  this  case 
are  further  charged  under  Section  109  of  the 
Indian  Penal  Code  with  abetment  of  illegal 
conflnefnent.  I  am  to  observe  that  the  Sec- 
tion in  question  specifies  no  penalty,  and  as 
the  charge  should  (under  Section  234,  Code  of 


Criminal  Procedure)  refer  to  the  Section 
under  which  the  offence  Is  *'  punishable," 
Section  109,  Indian  Penal  Code,  should  have 
been  coupled  in  the  charge  with  each  of  tk 
Sections  (Sections  344,  345,  and  346,  Penal 
Code),  providing  specific  penalties  for  the 
several  offences  with  abetting  each  of  which 
it  was  your  intention  to  charge  the  accused. 
I  am  to  add  that  the  finding,  too,  is  not  in 
accordance  with  the  terms  of  Section  382, 
Code  of  Criminal  Procedure. 


Colunuis  10  and  13  of  Statement  how  to  be 

filled  up. 

Extract  (para,  2)  of  Letter  No.  js^^  A^^ 
the  Registrar  of  the  High  Courts  to  ike 
Sessions  Judge  of  Jessore,  dated  the  2jfth 
June  186'], 

2.  In  connection  with  the  ist  case  in 
Statement  No.  4  (Madoo  Sheikh,  EdratooUah 
Sheikh,  and  Feloo  Sheikh),  1  am  desired  by  the 
Court  to  request  that  you  will  be  good  enongfa 
in  future  to  state  in  Columns  10  and  12  the 
result  of  the  finding  in  the  case^k  and 
also  the  means  by  which  you  arrived  at  iL 
Thus,  Column  10  in  this  case  need  contain 
only  these  words,  m.,  against  Madoo  Sheikh 
"  kidnapping  from  lawful  guardianship," 
and  against  EdratooUah  and  Feloo  Sheik,  the 
"  being  present  and  abetting  kidnapping  from 
lawful  guardianship;"  and  Column  12  sboold 
only  show  these  words,  '*  rigorous  imprison- 
ment for  one  month  each,  2nd  May  1867." 


Weight  of  testimony  how  to  be  judged— Reaioas 
to  be  given  for  crediting  the  same  witnessei 
as  to  certain  persons  and  discred«tiiig  thent  as 

I     to  others. 

i  Extract  (para,  3)  of  Letter  No,  JS3y  fi^^ 
the  Registrar  of  the  high  Court,  f  the 
Sessions  Judge  of  West  Burdtoauj  dated 
the  24th  June  i86j, 

3.  The  Court  observe  that  the  reasons 
given  by  you  for  the  acquittal  of  Ram  Chom 
Kamar  and  others  (Case  4,  Statement  5) 
are  quite  insufficient.  Only  one  witness,  « 
is  said,  recognizedjtwo  of  the  accused,  and 
"  only  two  witnesses "  recognised  oiwr 
two  of  the  accused.    Tbe  question,  in  j^g- 

•      d 


18670 


Criminal 


THX  W£IKLY   RXPORTIR. 


Leiiers, 


II 


log  of  the  weight  of  testimony^  is  not  a 
question  of  numbers,  but  of  credibility,  and, 
on  turning'fo  Statement  No.  4  of  convictions, 
the  Court  finds  that,  whilst  an  Assessor 
would  have  convicted  all  but  Makoondo, 
the  other  would  have  released  Ram  Churn ; 
and,  on  the  other  hand,  you,  whilst  crediting 
the  witnesses  for  the  prosecution  against 
certain  persons  accused,  discredited  them 
against  the  persons  released,  and  that 
without  any  reason  assigned.  Under  these 
circumstances,  the  Court  cannot  but  charac- 
terize the  order  of  acquittal  in  the  case  as 
most  unsatisfactory. 


Procedure  in  cases  of  Insane  offenders. 


No.  759. 

From  the  Officiating  Registrar  of^  the  High 
Courts  to  the  Officiating  Sessions  Judge 
0/  Afoershedabad,  dated  Calcutta^  the  2^th 
June  i8(ij, 

(Criminal  Side.) 

Present: 

The  Hon'ble  L.  S.  Jackson  and  C.  P. 
Hobhouse,  Judges, 

Sir, — In  reply  to  your  letter  No.  122, 
dated  the  17th  instant,!  am  directed  to  state 
that  the  Court  are  of  opinion,  as  already 
intimated  *  to  you,  that  you  were  in  error 
in  the  direction  which  you  gave  the 
Magistrate  under  authority,  as  you  conceived, 
of  Circular  Order  No.  if,  dated  the  I2ih  of 
February  1S67,  although  your  error  is  per- 
fectly excused  by  the  language  of  that 
Circular. 

2.  I  am  to  point  out  that  insanity,  at 
the  time  of  committing  an  offence,  is  un- 
doubtedly among  the  general  exceptions  of 
*bich  the  existence  in  any  case  will  negative 
crime ;  but  there  is  this  difference  in  the  case 
of  this  particular  exception,  that  while  it 
bars  punishment,  yet  the  establishment  of  it 
combined  with  proof  that  the  act  was  com- 
«iiUed,    authorizes    the    detention    of    the 


prisoner  under  certain  rules.  -^A  specific 
procedure  has,  therefore,  been  laid  down  to 
be  followed  in  such  cases  in  Chapter  XXVII. 
of  the  Code  of  Criminal  Procedure. 

3.  Section  393  of  the  Code  above  cited 
provides,  not  for  the  discharge,  but  for  the 
acquittal,  of  persons  upon  the  ground  of 
insanity,  and  it  is  expressly  directed  that 
the  finding  shall  state  specially  whether  the 
accused  person  committed  the  act  or  not. 
Such  finding  and  acquittal  alone  warrant  the 
detention  of  the  lunatic  under  the  succeeding 
Sections  ;  and  in  the  case  of  offences  triable 
exclusively  by  the  Court  of  Session,  such 
finding  and  acquittal  can  only  be  recorded 
by  that  Court.  It  is,  therefore,  necessary 
that  the  Magistrate  shall  commit  in  such 
cases,  if  or  when  the  accused  is  capable  of 
making  his  defence. 


&<»  Criininal  I^ter  No.  676^  ante,  page  4. 
.  T  w  triminftl  Circular  No.  7,  dated  18th  July  1867, 
"»  modification  of  Grculac  No.  i . 


^  Framing  of  charge  in  a  case  of  kidnapping:. 

Extract  (para,  4)  of  Letter  No.  776,  from 
the  Registrar  of  the  High  Court,  to  the 
Sessions  Judge  of  Nuddea,  dat^d  the  28th 
June  j86j, 

4.  The  Court  also  observe  that  the 
charge  against  Shakhadu  Koomarnee  and 
others  (Case  5,  Statement  8)  was  not  stated 
with  sufficient  fulness,  and  as  to  the 
abettors  was,  on  the  face  of  it,  insufficient. 
The  following  would  have  been  a  suitable 
form  of  charge : 

That  she,  on  or  about  the at , 

kidnapped  A.  B.,  being  a  female  minor,  under 
the  age  of  16  years,  from  the  lawful  guardian- 
ship of  her  father,  and  thereby,  &c. 

The  offence  of  kidnapping  from  lawful 
guardianship,  as  defined  in  Section  361  of 
the  Indian  Penal  Code,  can  be  committed 
only  in  respect  of  either  a  minor  or  a 
person  of  unsound  mind.  To  kidnap  a 
person,  therefore,  would  not  be  the  offence 
in  question.  The  act  of  forcibly  compelling 
or  deceitfully  inducing. a  person  to  go  from 
any  place  is  called  *' abduction"  (Section 
362  of  the  Penal  Code) ;  but  any  persoff 
may  be  kidnapped  from  British  India 
(Section  360).  You  are  requested  to  call  the 
Magistrate's  attention  to  the  exact  words  of 
the  law. 
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Procedure  09  complaint  triable  under  Chapter 
XIV.  of  the  Code  of  Criminal  Procedure  when 
complainant  does  not  appear  on  day  fixed  for 
hearing-. 

No.  778. 

From  ihe  Registrar  of  the  High  Court  of 
Judicature  at  Fort  William  in  Bengal^ 
to  the  Sessions  Judge  of  the  24^  Per  gun- 
tiahSj  dated  the  28th  June  i86y, 

(Civil  Side.)  ' 
Present  : 

The  Hon'ble  G.  Loch,  H.  V.  Bayley, 
L.  S.  Jackson,  and  A.  G.  Macpherson, 
Judges, 

Sir, — I  am  directed  to  acknowledge  the 
receipt  of  the  reference  made  by  you  on  the 
29th  uhimo,  under  Circular  Order  No.  17, 
dated  17th  June  1863,  relative  to  the  ques- 
tion raised  by  the  Deputy  Magistrate  of  Barrl- 
pore,  as  to  the  procedure  to  be  followed  in  a 
complaint  triable  under  Chapter  }(iV.  of  the 
Code  of  Procedure,  when  the  complain- 
ant does  noc  appear  on  the  day  fixed  for 
hearing. 

You  appear  to  the  Court  to  have  taken  a 
correct  view  of  the  case. 

On  a  complaint  being  made  under  Chapter 
XII.  or  XIV.,  the  Magistrate  would  ascertain 
from  the  complainant  the  names  of  his 
witnesses,  and  would  summon  them  to  attend ; 
and,  though  the  complainant  was  absent,  the 
examination  of  the  witnesses  might  proceed, 
if  the  Magistrate  thought  it  necessary  to 
prosecute  the  enquiry;  if  the  evidence  of 
the  complainant  was  considered  essential, 
the  Magistrate  could,  under  the  provisions 
of  Section  201,  summon  him  at  any  time 
for  examination.  If,  on  the  other  hand,  the 
Magistrate  thought  it  unnecessary  to  carry 
on  the  enquiry  in  the  absence  of  the 
complainant,  he  might  discharge  the  accused 
person. 

It  is  •clear  to  the  Court  that  the  non- 
attendance  of  the  complainant,  on  the  day  of 
hearing,  does  not  put  an  end  to  the  case ; 
for  if,  after  making  a  complaint  cognizable, 
under  Chapter  XIV.,  he  were  to  die,  the 
case  might  proceed  nevertheless.  The 
meaning  of  Sections  193  and  194,  as  the 
Court  reads  them,  is  that  it  shall  be  the 
duty  of  the  Magistrate  to  take  the  evidence 
of  the  complainant,  and  the  persons  men- 
tioned if  present;  and  that  the  complainant 
and  witnesses,  if  examined,  shall  be  ex- 
amined in  presence  of  the  accused,  if, 
therefore,  the  complainant  is  absent  at  this 
stage  of  the  proceedings,  the  effect  will  be 


that  his  evidence  against  the  accMsed  will 
be  wanting. 


Framing  of  additional  charge— Proof  of  depoiU 
tion  before  Magistrate. 

Extract  (paras,  2  and  6)  of  Letter  No.  jSq, 
from   the  Registrar  of  the  High    Court, 
to  the  Sessions  Judge  of  Shahadad,  dated 
the  I  St  July  i86y, 

2.  The  Court  observe  that,  instead  of 
altering  the  charge  against  Seo  Sunker 
Aheer  (Case  i ,  Statement  4),  the  proper  course 
would  have  been  to  frame  an  addiiional 
charge  when  it  is  necessary,  letting  ihe 
original  charge  stand,  and  taking  a  verdict  of 
acquittal  upon  it. 

6.  The  Court  observe  that  it  was  quite 
irregular  in  the  above-mentioned  case  to 
examine  the  chuprassee  as  to  the  contents  of 
the  depositions,  and  certainly  superfluous  to 
prove  in  that  way  that  the  prisoner  actually 
deposed  what  the  Magistrate  wrote  dowo. 
The  deposition  itself  is  incontrovertible 
proof  on  the  point,  and  the  conseqoeocet 
would  be  most  serious,  if,  instead  of  taking 
the  recorded  deposition,  the  Courts  were  to 
resort  to  oral  testimony  as  to  what  a  witness 
deposed  on  a  particular  occasion.  It  is  only 
necessary  to  prove  the  identity  of  the 
accused  as  the  person  who  made  solemn 
affirmation,  and  was  examined  on  that  occa- 
sion,, if  that  was  denied.  Under  these 
circumstances,  the  Court  observe  that  your 
direction  to  the  Magistrate  must  be  with- 
drawn. 


Magistrate  bound  to  commit  when  in  donbt 

Extract  (para,  jfj  of  Letter  No.  ygg^  fnm 
the  Registrar  of  the  High  Courts  /*  thi 
Judicial  Commissioner  of  Chota  Nagp^re^ 
dated  the  2nd  July  j86y. 

4.   With   advertence  to  the  remarks  of 
your  judgment  in  the  case  of  Goober  Dhul 
and  another  (Case  3,  Statement  5*,  the  Cooit 
observe  that  it  was  out  of  the  question  to 
call  the  act,  which  the  accused  have  commit* 
ted,  forgery.     If  the  purchaser  was  not  satis- 
fied with  the  deed,  he  should  have  refused  to 
accept  ic.     But  the  Court  do  not  think  it  a 
correct  opinion  that  a  commitment  shookl 
not   be   made   when   the  evidence  for  Ihe 
defence  is  as  strong,  or  nearly  so,  as  that  for 
the  prosecution.     Of  course,  if  the  evidence 
for  the  prosecution  is  manifestly /b/j^,  there 
should  be  no  commitment ;  but»  it  the  Magis- 
trate is  in  doubt,  the  Court  think  he  is  bound 
to  commit. 
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Tender  of  Conditional  Pardon— Queen's  Evi-    1 

dence.  ' 

Resolution   No.  8o£  of  the  High   Court  o/\ 

Judicatute  at  Fort    William  in  Bengal,  \ 

-  under  date  the  ^ih  July  i86y,  j 

Present  : 

The  Hon'ble  F.  13.  Kemp  and  F.  A.  Glover, 

Judges, 

Read   a   letter  from  ihe  Sessions  Judge 
ofTirhoot,  No.  156,  dated  22nd  June  1867, 
in  reply  to  the  remarks  of  the  Court  record- . 
ed  in  the  case  of  Dhurum  Dutt  Ojha  and 
oihers  on  the  13th  uliimo.  ' 

The  Court  think  that  the  Sessions  Judge  ' 
is* mistaken  in  supposing  that  a  conditional 
pardon  cannot  be  tendered  to  an  accused 
person  afier  the  evidence  for  the  prosecution 
has  been  closed.  Section  372  of  the  Code 
of  Criminal  Procedure,  quoted  by  the  Ses- 
sions Judge,  refers  generally  to  the  proce- 
dure of  a  trial,  but  does  not,  in  any  way, 
interfere  with  Section  210,  which  distinctly 
empowers  a  Court  of  Session  at  **  the  time  of 
tiial"  to  instruct  a  Magistrate  to  tender 
pardon.  The  words  "time  of  trial"  must 
be  taken  in  their  natural  sense,  and  they  mean 
undoubtedly,  **  any  time  during  the  trial ; " 
Aod,  as  a  trial  is  not  over  until  the  defence 
jtts  been  taken,  and  evidence  (if  need  be) 
in  support  of  it  recorded,  it  follows  that,  in 
this  case,  a  pardon  might  have  been  tendered 
hy  the  Sessions  Judge  through  the  Magis- 
trate to  the  prisoner  Lai  loo  after  he  had 
repeated  the  confession  previously  made  to 
the  Magistrate.  Under  these  circumstances 
the  Court  see  no  reason  to  alter  the  opinion 
formerly  expressed  by  them. 

With  regard  to  the  Sessions  Judge's  re- 
marks as  to  the  improbability  of  the  prison- 
ers, Lalloo  and  Buddorce  Koormee,  consent- 
"*?  to  torn  Queen's  evidence,  the  Court 
observe  that  such  improbability  would  form 
W)  mie ;  for  many  a  man  who  would  deny 
Persistently  all  knowledge  of  a  fact  when 
bis  admissions  would  tell  against  himself, 
Hiight  naturally  enough  see  matters  in  a 
different  light  when  a  confession  would 
change  him  from  a  prisoner  into  a  witness. 

Ordered 

That  a  copy  of  this  resolution  be  for- 
warded to  the   Officiating   Sessions  Judge 

^  Tirhoot  for  his  information  and  guid- 
ance. 


Form  of  charge  in  a  case  of  FaM'  Evidence. 

Extract  (para.  4)  of  Letter  No.  Soy,  from 
the  Officiating  Registrar  of  the  High  Court, 
to  the  Sessions  Judge  of  Purneah,  dated 
the  slh  July  1867, 

4.  The  Court  observes  that  the  first  head 
of  the  charge  against  Aulad  Ali  (Caise  7, 
Statement  5)  has  been  incorrectly  drawn  up. 
It  should  have  been  to  this  effect :  "  That  he 
verified  a  plaint  which  contained  an  aver- 
ment that  (the  false  averment  should  be 
set  out  here)  which  averment  he  knew  or 
believed  to  be  false,  or  did  not  know  or  believe 
to  be  true,  and  that  he  thereby  intentionally 
gave  false  evidence  in  a  stage  of  a  judicial 
proceeding,  and  that  he  has  thereby  com- 
mitted an  offence  punishable  under  Section 
24  of  Ad  WIL  of  1859  read  with  Section 
193  of  the  Indian  Penal  Code,  and  within 
the  cognizance  of  the  Court  of  Session." 


Trial  and  acquittal  of  an  Idiot— Form  of  charge 
in  a  case  of  Dacoity. 

Extract  (paras.  12  and  rjj  of  Letter  No. 
808,  from  the  Registrar  of  the  High  Court, 
to  the  Sessions  Judge  of  Tirhoot,  dated 
the  6th  July  1867. 

12.  Ik  the  same  case  1  am  directed  to  ob- 
serve that  the  provisions  of  Chapter  XXVIII. 
(of  Lunatics),  Code  of  Criminal  Procedure, 
have  been  entirely  disregarded.  The  pri- 
soner is  stated  to  be  an  *' idiot''  which,  in 
the  usual  acceptation  of  the  word,  means 
a  person  whose  understanding  is  deficient 
from  his  birth,  and  who  does  not  usually 
enjoy  any  lucid  intervals.  The  Court  do 
not  understand  how  such  a  person  could 
have  been  tried  and  acquitted.  If  the 
Magistrate  was  of  opinion  that  the  accused 
person  was  of  unsound  mind,  he  should 
have  stayed  further  proceedings  (Section  388), 
and  proceeded  under  Section  390.  If  the 
Sessions  Judge  was  of  opinion  that  the 
prisoner  was  an  idiot  and  of  unsound  mind 
at  the  time  of  the  trial,  he  should  have  pro- 
ceeded under  Section  389  in  the  first  in^ 
stance  to  try  the  fact  of  such  unsoundness 
of  mind]  and,  if  this  issue  were  found  in 
the  affirmative,  he  could  not  have  acquitted 
the  prisoner ;  nor  could  the  ca^e  have  fallen 
to  the  ground  on  the  plea  of  the  prisoner  s 
idiotcy  (as  put  by  you),  for  the  man  would 
have  been  declared  Incapable  of  making  his 
defence,  and  could  not  have  been  tried. 
Your  attention  and  that  of  the  Magistrate 
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is  called  to*Criminal  Circular  No.  14,  dated 
the  X5th  August  1864. 

13.  In  the  case  of  Nanki  Geer  (No.  13 
of  Statement  No.  5),  I  am  directed  to  point 
that  Section  397  is  simply  declaratory  of  the 
penalty,  and  the  charge  should,  therefore, 
have  been  under  Section  395  taken  with 
Section  397. 


Punishment  for  Mischief  by-  Fire. 

Extract  (para,  2)  of  Letter  No,  812,  from 
the    Officiating    Registrar  of  the    High 

■  Court,  to  the  Sessions  Judge  of  Sylhet, 
dated  the  8th  July  i86j. 

2,  In  the  case  of  Deeboo  Nath  Jogee 
(Case  18,  Statement  4)  the  Court  observe 
that  the  amount  of  mischief  done  is  not 
altogether  in  a  charge  under  Section 
436  of  the  Indian  Penal  Code,  to  be  the 
measure  of  the  penalty  to  be  indicted.  A 
person,  who  mischievously  sets  fire  to  a 
human  dwelling,  may  put  in  jeopardy  the 
lives  and  the  property,  not  only  of  those 
dwelling  therein,  but  of  others  dwelling  in 
adjoining  houses,  of  persons  assisting  to  put 
out  the  fire,  and  so  on.  These  remarks 
probably  do  not  apply  to  this  case,  for  you 
have  not  stated  all  the  circumstances  of  it; 
but  the  Court  make  them  in  order  to  lay 
dowTi  the  principle  by  which  the  Court  con- 
sider that  the  severe  penalties  of  Section 
436  of  the  Penal  Code  are  justified. 


Statement  of  a  witness  under  promise  of  pardon 
not  admissible  as  evidence  against  hun. 

Extract  (para,  jj  of  Letter  No,  822,  from 
the  Officiating  Registrar  of  the  High 
Court,  to  the  Sessions  Judge  of  Bhaugul- 
pore,  dated  the  loth  July  i86y, 

3.  With  advertence  to  the  remarks  of 
your  judgment  in  the  case  of  Pudunth 
Dossad  (Case  3,  Statement  4),  the  Court 
observe  that  there  appears  to  be  no  provision 
of  law  making  admissible  as  evidence 
against  an  accused  person,  a  statement  pre- 
viously made  by  the  same  person  when  he 
was  examined  as  a  witness  under  a  promise 
of  pardon.  To  admit  such  a  statement 
would  be  contrary  to  the  policy  of  the  rule 
laid  down  in  Section  203  of  the  Code  of 
Criminal  Procedure,  relating  to  the  examina- 
tion of  accused  persons,  which  directs  that 
no  inflaence  by  means  of  promise  or  threat,*  or 
othePivise,  is  to  be  used  to  induce  such  per- 


son to  disclose  any  matter  within  his  know- 
ledge. You  were,  therefore,  the  Qwit 
think,  wrong  in  taking  the  statement  into 
your  consideration;  and,  if  this  were  the 
sole  evidence  against  the  accused,  it  woold 
have  been  necessary  to  set  aside  the  coa- 
viction. 


Power  of  Magistrate  to  try  or  commit  pexsooi 
chargred  with  offences  i>uilidiable  voder  Sec- 
tion 93  of  the  Regfistration  Act,  XX.  of  x86& 

No.  836. 

From  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William 
in  Bengal,  to  the  Judge  of  East  Burd- 
wan,  dated  Calcutta,  the  i8th  July  i86j. 

Present: 

The  Hon'ble  the  Chief  Justice,  and  the 
Hon'ble  G.  Loch,  L.  S.  Jackson,  and 
A.  G.  Macpherson,  Judges. 

Sir, — I  am  directed  to  acknowledge  the 
receipt  of  your  letter  No.  62,  dated  the  20th 
May  1867,  submitting  a  reference  for  the 
decision  of  the  High  Court  under  the 
provisions  of  Circular  Order  No.  17  of  the 
X  7th  June  I ^^63  on  the  following  point,  viz,— 
**  Has  an  officer,  vested  with  the  full  powers 
of  a  Magistrate,  jurisdiction  to  try  offences 
punishable  under  Section  93,  Aft  XX.  of 
1866." 

2nd, — I  am  to  communicate  to  you  the 
following  opinion  of  the  High  Court :  The 
offence  in  question  is  punishable  under  t 
special  law,  viz.,  the  Registration  Aft.  By 
Section  21,  Aft  XXV.  of  186 1,  "the  Criminal 
Courts  of  the  several  grades,  according  to 
the  pozvers  rested  in  them  respectively  hy  this 
Acl,  shall  have  jurisdiction  in  respect  of 
offences  punishable  under  the  Indian  Penal 
Code  or  under  any  special  or  local  law, 
except  offences  which  are  by  any  such  lav 
made  punishable  by  some  other  authority 
therein  specially  mentioned." 

jrd, — As  the  offences  created  by  Sectkm 
93  of  the  special  law  known  as  the  Regis* 
tration  Aft  are  not  made  punishable  by  any 
other  authority  therein  specially  mentioiied, 
the  Court  think  that  the  Criminal  CoorU 
of  the  several  grades,  mentioned  in  the  Code 
of  Criminal  Procedure,  have  jurisdictiOB  ia 
respect  thereto,  but  only  to  the  extent  of 
the  powers  vested  in  them  by  Section  u  of 
that  law. 
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-^^.— In  this  view  the  Court  believe  that 
the  Magistrate  has  jurisdiction  to  try  these 
offences.  If  that  Officer,  However,  considers 
that  a  more  severe  pnnishment  is  requisite 
than  he  is  competent,  to  inflict  under  the 
powers  conferred  upon  him  by  Section  22, 
Act  XXV.  of  1867,  he  should  proceed,  nnder 
Section  226  of  the  Code,  to  commit  to  the 
Sessions. 

Sth, — I  am  to  add  that  all  prosecutions 
ought  clearly  to  be  instituted  before  the  Ma- 
gistrate who  will  then  use  his  discretion  to 
try  or  commit,  and  that  this  is  the  evident  mean- 
ing of  the  latter  part  of  Section  95.  The 
words  "instituted  before"  are  not  synony- 
mous with  "  triable  by." 


Whipping'  to  be  awarded  only  by  the  Magis- 
trate who  has  tried  the  case—Cattle-trespass 
on  the  Railway. 

No.  83^. 

from  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengal,  to  the  Sessions  Judge  of  Beer- 
bkoom,  dated  Calcutta,  the  iSth  July  186 j, 

(Criminal  Side.) 

Present  : 

The  Hon'ble  the  Chief  Justice,  and  the 
Hon'ble  G.  .Loch,  L,  S.  Jackson,  and 
A.  G.  Macpherson,  Judges. 

Sir, — I  AM  directed  to  acknowledge  the 
receipt  of  your  letter  No.  48  of  the  6ih  ultimo, 
bringing  to  the  notice  of  the  High  Court 
the  proceedings  of  the  Magistrate  of  the 
District,  ^rj/,  in  respect  of  whipping-infiicted 
by  him  in  cases  referred  by  his  subordinates 
under  Section  2TJ,  Code  of  Criminal  Pro- 
cedujTit,  who,  though  having  jurisdiction, 
were  yet  not  empowered ,  by  law  to  inflict 
this  particular  punishment ;  and,  secondly, 
in  respect  of  certain  cases  of  cattle-trespass 
on  the  railway. 

2nd. — ^With  reference  to  the  first  class 
of  cases,  I  am  to  state,  for  the  direction  of 
the  Magistrate,  that  the  Court  agree  with 
you  in  thinking  that  whipping  should  be 
awarded  only  by  the  Magistrate  who  has 
tried  the  case.  It  has  very  possibly,  the 
Court  surmise,  been  supposed  by  the  Magis- 
trates of  your  district  that  the  case  is  met 
by  the  provisions  of  Section  277,  Code  of 
Criminal  Procedure ;  but  the  wortds  "  call  for 
a  mor4  severe  punishment**  in  that  Section 
refer,  in  the  opinion  of  the  Court,  to  a 
greater  amount  of  the  same  kind  of  punish- 
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ment,  and  not  to  a  wholly  different  species 
of  punishment,  in  respect  of  which  it  cannot 
be  said  with  certainty  that  it  is  either  a  more 
or  a  less  severe  punishment. 

3rd, — With  respect  to  the  second  class  of 
cases,  I  am  to  observe  that  the  proceedings 
of  the.  Magistrate  were  evidently  taken 
under  Section  21  of  the  Railway  Act 
(XVIII.  of  1854),  which  enacts  that  the 
owner  of  any  animal  trespassing  on  the 
Railway  shall  be  liable  to  a  fine  not  exceed- 
ing ten  rupees  for  each  animal,  and  that 
"  it  shall  be  lawful  for  the  Company,  or  any 
(Jf  their  servants,  to  take  or  drive  every 
animal  which  shall  be  found  so  trespassing 
to  the  nearest  Police  Station,  there  to  be 
detained  until  the  highest  amount  of  fine 
incurred  by  such  trespass,  and  the  expense 
of  feeding  and  keeping  the  animal,  be  paid, 
or  until  a  Magistrate  shall  otherwise  order.'' 

4th, — In  order  to  legalize  the  penalty 
provided  by  the  Section,  it  is  not  necessary 
that  a  formal  complaint  should  be  preferred 
before,  and  that  evidence  should  be  taken 
tlown  by  a  Magistrate.  The  exaction  of 
the  penalty,  therefore,  from  persons  who 
admitted  the  trespass  was  not  illegal;  but 
the  Magistrate  acted  improperly  in  directing 
the  Police  to  send  the  owners  of  the  cattle 
into  the  station. 


Power  of  Sessions  Judge  to  re-open  a  case 
before  judgment 

No.  863. 

From  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengal,  to  the  Officiating  Sessions  Judge 
of  Jessore,  dated  Calcutta,  the  2^th  July 
i86y. 

(Criminal  Side.) 

Present :  * 

The  Hon'ble  L.  S.  Jackson,  Judge. 

Sir, — In  reply  to  your  letter  No.  122, 
dated  the  22nd  instant,  I  am  directed  tQ 
observe  that  the  High  Court  has  not  appa- 
rently the  power  to  "  permit"  you  to  re-opeh 
the  proceedings  in  the  case  of  Jeebun 
Mundle. 

2.  I  am  to  point  out,  however,  that,  as  in 
trials  not  by  Jury  the  decision  is  vested 
exclusively  in  the  Court,  and  as  in  this  case 
yoli  yourself  do  not  appear  to  have  given 
judgment,  so  that  the  trial  is  not  concluded, 
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there  seems  to  be  no  reason  why  you  should 
not  summon  the  Assessors,  re-open  the  pro- 
ceedings, take  such  further  evidence  as  you 
think  necessary,  and  call  upon  the  Assessors 
for  a  new  opinion,  after  which  you  can  pro- 
ceed to  give  judgment.  The  Court  has  not 
adverted  to  the  merits  of  the  case. 


DiBtinction  between  conviction  on  confession 
and  on  plea  of  guilty— Form  of  conviction  in 
a  case  of  attempt  to  cheat— Proof  of  deposi- 
tion before  Magistrate — Commitment  for 
False  Evidence  i^strained. 

Extract  (paras,  5,  /2,  /j,  and  14)  of  Letter 
No,  864,  from  the  Officiating  Registrar 
of  the  High  Courts  to  the  Sessions  Judge 
ofPatna,  dated  the  25th  July  186*/. 

5.  The  entry  in  Columns  11  and  12,  case 
of  Kunhaee  and  others  (Case  10,  Statement 
4),  "convicted  on  their  own  confession," 
should  have  been  worded  ''  convicted  orr 
their  own  plea  of  guilty  '  (which  is  the 
language  used  in  Section  362,  Code  of  Cri- 
minal Procedure),  to  avoid  confusion  between 
a  plea  at  the  trial  and  a  confession  previ- 
ously recorded. 

12.  The  Court  observe  that  the  prisoner 
Ramsurum  Lai  (Case  16,  Statement  4)  was 
sentenced  to  three  years'  rigorous  imprison- 
ment under  Sections  5x1,  419,  and  420  of 
the  Penal  Code.  Section  4 1 9  was  superflu- 
ous, as  the  conviction  was  legal  under  Sec- 
tions 51 X  and  420. 

13.  With  reference  to  the  opening  Clause 
of  your  charge  to  the  Jury  in  the  case  of 
Gunesh  Goala  (Case  2,  Statement  5),  the 
Court  observe  that  it  is  not  necessary,  and 
would  not  be  proper,  to  send  up  evidence  to 
show  thjit  the  deposition  contained  the  exact 
words  of  the  prisoner.  It  should  be  proved 
that  the  accused  is  the  person  who,  on  solemn 
affirmation,  gives  the  deposition,  and  then, 
the  deposition  beiiig  put  in,  the  signature  of 
the  Magistrate  should  be  proved,  but  not  the 
contents  of  the  deposition. 

14.  The  Court  observe  in  the  case  of 
Bysakhee  Geer  (Case  3,  Statement  5)  that  it 
certainly  is  important  that  Magistrates  should 
learn  to  abstain  from  committing  on  charges 
of  giving  false  evidence,  every  witness  who 
happens  to  contradict  himself  on  immateiial 
points.  Although  the  materialUy  is  not  essen- 
tial, there  must  be  a  corrupt  intention. 


Proof  of  deposition  before  Magistrate  In  & 

of  False  Evidence. 


Extract   (paras,    /,    2,    and  2)    ^f  letter 
No,  866^  from  the  Officiating  Registrar  of 
the  High  Court  J  to  the  Officiating  Sessions 
Judge  of  Shahabad,  dated  the  2Sth  July 

i86y, 

1.  In  reply  to  your  letter  No.  145,  dated 
the  8th  instant,  I  am  directed  to  inform  joit 
that,  when  a  person  is  charged  with  giving 
false  evidence  upon  a  deposition  made  before 
a  Magistrate,  it  is  necessary  first  to  prove  thai 
he  is  the  person  who  gave  such  evidence ; 
that  it  was  given  in  a  judicial  proceeding 
{e,  g.,  on  the  complaint  of  A,  B,  against 
C,  D.)  on  or  about  a  certain  day ;  and  that 
he  gave  it  on  oath  or  affirmation  (Section  43 
of  the  Code  of  Criminal  Procedure). 

2.  When  the  deposition  is  accompanied 
by  the  memorandum  prescribed  by  Section 
199  of  the  Code,  signed  by  the  Magistrate, 
and  tne  Magistrate's  signature  thereto  is 
proved  (there  being  no  provision  as  to  deposi- 
tions of  witnesses  analogous  to  that  in 
Section  36^,  which  makes  the  Magistrate's 
attestation  without  proof  of  signature  primd^ 
facie  proof  of  the  examination  of  an  accused 

person),  then  the  deposition  is  proof  of  what 
the  person  charged  with  perjury  stated,  and 
he  is  concluded  by  it. 

3.  It  is,  therefore,  as  you  have  already 
been  instructed,  unnecessary  and  irregular  to 
take  parol  evidence  of  the  matter  contained 
in  the  deposition,  though  it  may  be  admissi* 
ble  to  give  parol  evidence  of  statements  not 
contained  in  the  deposition  ;  and  it  may  also, 
though  on  this  point  the  Court  express  no 
final  opinion,  be  allowable  to  show  on  the 
part  of  the  accused  that  he  added  afterwards 
statements  explanatory  of  the  evidence  which 
he  had  given. 

b 
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Admissibilify  in  evidence  of  admissions  leading: 
to  the  discovery  of  property  taken  in  dacoity. 

Extract    (para,    4)    of  Letter    No,    868y 

from    the    Officiating    Registrar    of    the 

High    Court,   to   the    Sessions    Judge   of 

the  24'Pergunnahsy  dated  the  26th   July 
i86j, 

4.  With  advertence  to  your  remark  in  the 
case  of  Nyan  Mistree  and  others  (Case  15, 
Statement  4),  that  the  confession  of  the 
prisoners  to  the  police  of  participation  in 
the  dacoity  ''  would  not  be  admitted  as  legal 
evidence,"  the  Court  do  not  see  why  it 
should  not  be  admitted  if  the  prisoner  made 
admissions  leading  to  the  discovery  of  pro- 
perty. Such  admissions  are  receivable  under 
Section  150,  Code  of  Criminal  Procedure, 
when  the  discovery  is  deposed  to  in  support 
of  a  charge  of  receiving,  e,  g.,  suppose  the 
accused  to  have  said  to  the  policeman :  *'  I 
concealed  the  articles  which  I  got  in  the 
dacoity  A  under  my  stack  of  straw,  and 
those  which  I  got  in  dacoity  B  under  the 
floor  of  my  cow  house ;'"  as  long  as  the  in* 
formation  relates  distinctly  to  the  fact  dis- 

« 

covered  in  consequence  of  it,  it  may  be 
received. 


F<ym  of  chars^es  in  cases  of  Grievons  Hart  and 
Rioting  with  deadly  weapons  by  a  Member 
of  an  unlawful  assembly. 

« 

No.  887. 

I'rom  the  Registrar  of  the  High  Court  of 
Judicature  at  Fort  William  in  Bengal^ 
to  the  Sessions  Judge  of  Tirhoot,  dated 
Calcuttay  the  31st  July  1867. 


(Criminal  Side.)  • 
Present  : 

The  Hon'ble  C.  P.  Hobhouse,  Judge. 

Sir, — With  reference  to  your  Jail  Deli- 
very Statements  for  June  last,  I  am  directed 
to  observe  that  the  charges  against  Seeta  Ram 
and  others  (Case  2,  Statement  4),  and  De- 
gumber  Rai  (Case  2,  Statement  5),  have 
been  incorrectly  drawn  up.  They  should 
have  set  forth  — 

"  I  si, — That  he,  on  or  about  the     ■  , 

at  — ■ ,  was  a  member  of  an  unlawful 

assembly,*  and  did,  in  the  prosecution  of  a 
common  object,  voluntarily  cause  grievous 
hurt    otherwise  than  on   grave  or  sudden 

provocation  to ,  and  that  he  has  thereby 

committed  an  offence  punishable  under  Sec- 
tion 149,  read  with  Section  325,  of  the 
Indian  Penal  Code,  and  within  the  cog- 
nizance of  the  Court  of  Session. 

2ndly. — That  he,  on  or  about  the ,  at 

,  was  a  member  of  an  unlawful  assembly, 


and  did,  in  prosecution  of  a  common  object  of 
such  assembly,  commit  the  offence  of  rioting, 
armed  with  a  deadly  weapon,  or  with  some- 
thing which,  used  as  a  weapon  of  offence, 
was  likely  to  cause  death,  to  wif,  a———, 
and  has  committed  an  ofFence  punishable/' 
&c. 
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Forms  of  charges  in  case  of  false  personation, 
and  abetment  thereof. 

Extract  (para,  2)  from  Letter  No,  go8,  dated 
2nd  August  186 J y  from  the  Registrar  of 
the  High  Courts  to  the  Sessions  Judge  of 
Backer  gunge. 

The  charges  against  Ram  Chunder  Doss 
andProsonnoCoomar  Gangooly  (Case  i,Stale- 
ment  4)  have  been  incorrectly  drawn  up. 
They  should  have  set  fonh.  Against  Ram 
Chunder  Doss.    "  Firstly,  that  he,  Oti  or  about 


the 


•,  at ,  falsely  personated  one 


tion  93,  of  Act  XX.  of  1866,  and  within  the 
cognizance  of  the  Court  of  Session;  Secondly, 
that  he,  on  the  said  date,  and  at  the  said 
place,  abetted  Ram  Chunder  Doss  in  inten- 
tionally making  a  false  statement,  by  stating 
before  the  Sub-Registrar  of  Midnapore,  who 
was  acting  in  execution  of  Act  XX.  of  1866, 

m 

in  a  proceeding  under  the  said  Act,  that  he  is 
Gooroochurn  Dutt  and  a  witness  to  the 
instrument  A,  and  by  testifying  to  the  identity 
of  Jumaldy,  Opaguddy,  Nyzuddy,  and 
Arman,  and  that  he  has  thereby  committed 
an  offence  punishable  under  Section  91  of 
Act  XX.  of  1866,  and  within  the  cognizance 
of  the  Court  of  Session." 


Gooroochurn  Dutt,  and  in  such  assumed 
character  made  a  statement,  viz,  (here  the 
statement  should  be  set  forth),  in  a  proceed- 
ing under  A6t  XX.  of  1 866,  and  that  he  has 
thereby,"  &c.  In  the  second  head  the 
words  "on  oath  was  not  recorded"  should 
^have  been  omitted. 


Against  Prosonno  Coomar  Gangooly. 
'*  Firstly y  that  he,  on  the  said  date,  at  the  said 
place,  aBetted  Ram  Chunder  Doss  in  falsely 
personating  one  Gooroochurn  Dutt,  a  witness, 
and  in  making  in  such  assumed  character  a 
statement  testifying  to  the  identity  of 
Jumaldy,  Opaguddy,  Nyzuddy,  and  Arman, 
in  a  proceeding  under  Act  XX.  of  1866,  and 
that  he  has  thereby  committed  an  offence 
punishable  under  Section  94,  read  with  Sec- 


Cancelment  of  a  second  case  against  th^same 
prisoner  convicted  in  a  previoos  case. 

Extract  (para,  10)  from  Litter  No,  937, 
dated  10th  August  1867,  from  the  Regis- 
trar of  the  High  Court,  to  the  Sessions 
Judge  of  Rungpore. 

The  Court  observe,  with  reference  to 
your  remark  in  the  case  of  Cheekoo  Noshyo 
(Case  15,  Statement  4).  that  ''this  case 
has  been  cancelled  as  regards  the  prisoner 
Kuncheea,  No.  16,  he  having  been  sentenc- 
ed to  seven  years'  transportation  in  case  Ut** 
that  you  had  no  power  to  cancel  this  case. 
You  should  have  tried  Kuncheea  in  doe 
form,  and  come  to  some  finding,  and,  if  the 
man  required  no  further  punishment,  yoo 
should  so  have  found,  as  you  have  foand 
in  other  cases  against  Kuncheea.  TUs 
remark  also  applies  to  Case  16,  Staiement  4* 
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Form  of  finding  in  case  in  which  the  accused  I  Witness  to  pro7e  a  document  becomes  a  witness 


was  found  to  have  committed  the  act  charged 
while  unsound  in  mind. 

Extract  (para,  4)  from  letter  No.  955,  dat- 
ed lyth  August  i86j,  from  the  Registrar 

•  of  the  High  Court,  to  the  Sessions  Judge 
oj  Rajshahye. 

The  finding  in  the  case  of  Gazee  Peer 
should  have  been  drawn  up  in  the  manner 
shown  below,  and  you  will  be  so  good  as  to 
amend  it  accordingly,  as  you  had  no  author- 
ity to  inflict  the  penalty  of  labor  of  any 
kind : — 


"The  Court,  thcFefore,  concurring  with 
the  Assessors,  finds  that  Gazee  Peer  did  kill 
Babcm  Mundul  by  striking  him  on  the  head 
with  a  club  ;  but  that,  by  reason  of  unsound- 
ness of  mind,  he  was  incapable  of  knowing 
that  he  was  doing  an  act  which  was  wrong 
or  contrary  to  law^  and  that  he  is  not,  there- 
fore, guilty  of  the  offence  specified  in  the 

charge,  viz.,  that  he  has  committed  culpable 
homicide  tiot  amounting  to  murder  by  caus- 
ing the  death  of  ITabon  Mundul,  and  has 
thereby   committed  an   offence   punishable 

under  Section  304  of  the  Indian  Penal  Cede, 
and  the  Court  directs  that  the  said  Gazee 
Peer  be  acquiited,  and  that,  under  the  pro- 
visions of  Section  394  of  the  Code  of  Cri- 
minal Procedure,   the  said  Gazee  Peer  be 

kept  in  safe  custody  in  the pending  the 

orders  of  the  Local  Government." 


for  all  purposes— Examination  of  accused  to 
be  given  in  evidence  at  proper  time  as  part  of 
case  for  the  prosecution — Medical  evidence 
when  to  be  read. 


Extracts  (paras.  4,  5,  and  g),  from  Letter 
No.  960,  dated  21  si  August  j86j,  from 
the  Registrar  of  the  High  Court,  to  the 
Officiating  Sessions  Judge  of  Moor  she- 
ddbad, 

4.  With    advertence    to  your  charge  to 
the  Jury  in  the  above-mentioned  case,  viz. : 
"  that  when  Dwarkanath  Moitro,  Inspector 
of  Police,  was  examined  for  the  prosecution 
to  attest  the   map   produced,   I  refused  to 
allow  in  cross-examination  that  he  should  be 
examined  on  other  points  connected  with  the 
local  enquiry  held  by  him  and  unconnected 
with  this  map,'*  the  Court  observe  that  you 
were  clearly  wrong  in  doing  so.    The  pri- 
soner was  entitled  to  prove  by  cross-examin- 
ation any  facts  which  made  in  his  favor,  out 
of  the  mouth  of  the  witnesses  for  the  Crown, 
when  they  had  been  examined.     This  is  an 
advantage  of  no  trifling  importance  to  the 
prisoners,  as -it  is  admissible  to  put  leading 
questions  in  cross-examination.     Vide  Starkie^ 
page  1 96,  and  Roscoe  on  Evidence  in  Criminal 
Cases,  page  133.     It  is  the  rule  in  both  civil 
and  criminal  cases  in  England  that  a  witness 
sworn  and  examined,  though  even  for  the 
formal  proof  of  a  document,  becomes  a  wit- 
ness  for  all  purposes. 


5.  With  advertence  also  to  your  charge 
to  the  Jury  in  the  case  of  Ichha  Ghosani 
(Case  6,  Statement  4),  I  am  to  state  that,  in  a 
recent  case,  the  Court  observed  that  the  exa- 
mination of  the  accused  before  the  Magistrate, 
instead  of  being  givea  in  evidence  at  a  pro- 
per time  as  part  of  the  case  for  the  prosecu- 
tion, was  read  for  the  first  time  when  the 
Judge  was  summing  up.     In  the  present 
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case  you  tell  4he  Jury  it  has  *' just  been  read 
to  you."  The  Court  are  about  issuing*  a  Cir- 
cular Order  on  this  subject,  directing  that 
the  examination  should  be  put  in  at  the 
right  time,  and  made  part  of  the  Sessions 
record,  which  should  also  be  done  in  the  case 
of  examinations  received  under  Sections  368 
and  369  of  the  Code  of  Criminal  Proce- 
dure. 

9.  From  what  you  state  in  your  charge 
to  the  Jury  in  the  case  of  Brojo  Lall  Haldai; 
and  others  (Case  3,  Statement  5),  it  appears 
that  the  medical  evidence  was  read  for  the  first 
lime  when  you  were  summing  up.  This  is 
such  an  irregularity  that,  if  the  accused  had 
been  convicted,  it  would  probably  have  been 
necessary  to  order  a  pew  trial.*  All  the  evi- 
dence for  the  prosecution  must  be  given 
before  the  accused  is  called  on  for  his  defence, 
Section  372  of  the  Code  of  Criminal  Proce- 
dure, and'  the  accused  is  clearly  entitled  to 
observe  upon  or  to  rebut  the  primd-facie* 
evidence  afforded  by  the  "  examination  of  a 
medical  witness  "  received  under  Section  368 
of  the  Code  of  Criminal  Procedure. 


A  petition  not  a  "  declaration  "  and,  therefore,  not 

evidence  of  a  fact. 

Extract  (para,  y)/rofn  Letter  No.  ggi,  dated 
28th  August  i86*jy  from  the  Registrar  of 
the  High  Courts  to  the  Sessions  Judge  of 
Sarun, 

With  advertence  to  the  charge,  under 
Sections  199  and  193,  Indian  Penal  Code, 
in  the  case  of  Ahlok  Lall  and  another 
(Case  8,  Statement  4),  the  Court  do  not 
understand  how  a  man's  petition,  on  which 
he  makes  an  allegation,  can  be  taken  as 
evidence  of  a  fact,  not  being  a  "  declaration" 
which  by  law  may  be  verified,  and  then 
received  by  a  Court  in  support  of  cause 
shown.  {See  Sections  118  and  164  of  the 
Code  of  Civil  Procedure.)  I  am  to  request 
that  you  will  be  so  good  as  to  forward  the 
records  of  the  case  for  the  Clourt's  considera- 
tion  and  orders. 


*  See  Circular  No.  ii,  dated  2nd  September;  m- 
fra,  Criminal  Circulars,  p.  6. 


Murder  and  Culpable  Homicide  not  ^Fnftpnt^g 
to  murder— Injury  not  intended  to  canae  deatb. 

Extract  (para.  2)  from  Letter  No,  iOoS, 
dated  jist  August  1867,  from  the  Regis- 
trar of  the  High  Court,  to  the  Sessions 
Judge  of  Hooghly, 

With  reference  to  the  observation  quoted 

in    the    margin    from 
"  That  it  is  evident,     the  Additional  Sessions 

from   the  definition  of      »    j      »        1-  ^       t 

Sections  291) and  300 of    Judges  Charge  to  the 

the  Indian  Penal  Code,      Turw     in     tk^     ^ao^    #»f 
that,    if    the    prisone?     J"^^     ^"     '°«     ^^    ^^ 

knew  that  the  dub  now    HurraKisto  Manjecand 

m  Court  was  likely  to  ■' 

cause  some  injury  likely  Others  (CasC    5,     State* 

to  cause  death,  and,  if              „  \  \         n> 

he    intentionally    used  "^^nt  4),      the     Court 

the  weapon,  even  if  he    understand    ihc    Addi- 

had    no    intention    of  ^^-'^^vw^.m     t.u^     <a.uui 

causingr      Hurradun's    tional  Judge    to   have 

death,  still  he  is  guilty  "^      " 

of  murder.*'   .  meant  that  the  prisoner 

committed  mnrder  if  he 
intentionally  used  a  weapon  which  he  4cnew 
was  likely  to  cause  death.  This,  in  the 
Court's  opinion,  is  not  the  law  as  laid  down  in 
Section  300  (nor  apparently  would  an  act  so 
done  be  even  culpable  homicide  under  Sec<» 
tion  299),  otherwise,  if  a  man  having  a  sledge 
hammer  in  his  hand  were  to  drop  it  on  the 
toe  of  another  intending  to  inflict  slight 
hurt  in  the  way  of  a  pinch,  and  an  injaiy 
were  thereby  caused  and  mortification  super- 
vened so  that  the  injured  person  died,  the 
person  who  inflicted  the  hurt  would  be 
guilty  of  murder.  There  was,  therefore,  a 
serious  inaccuracy  in  the  direction  of  the 
Additional  Sessions  Judge  to  the  Jury;  bat, 
as  the  facts  would  apparently  bear  out  the 
charge  according  to  the  true  meaning  of  tbe 
law,  inasmuch  as  it  seems  to  have  been  proved 
that  the  act  was  done  with  the  knowledge 
that  the  accused  was  likely  by  his  act  to 
cause  death,  it  does  not  seem  necessaiy  to 
call  for  the  proceedings  with  a  view  to 
revision. 

*       f 
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Police  Diaries  not  evidence,  except  against 
ofEcers  who  write  them. 

Exiraci  (para.  2)  from  Letter  No,  1030, 
dated  Jth  September  i86y,  from  the  Re- 
gistrar of  the  High  Court,  to  the  Sessions 
Judge  of  Eungpore, 

The  Court  further  observes  in  this  case 
that,  at  the  special  request  of  the  Counsel 
for  the  prisoner,  the  police-papers  were  sent 
for  and  read  over  by  the  Police  Inspector. 
These  reports  were,  the  Court  presume,  the 
diaries,  and  such  diaries  are  not  evidence, 
except  against  the  officers  who  write  them 
(Section  154  of  the  Code  of  Criminal  Pro- 
Qedure). 


Offences  under  Chapter  XII.  of  Penal  Code  not 
triable  by  Jury— No  summingf-up  necessary  in 
a  case  in  which  prisoner  pleads  guilty— Form 
of  finding  in  such  a  case. 

Extracts  (paras.  6  and  g)  from  Letter  No. 
10^8,  dated  gth  September  1867,  from  the 
Registrar  of  the  High  Court,  to  the  Ses- 
sions Judge  of  Nuddea. 

6.  The  Court  observe  that  you  tried  the 
case  of  Nobind  Mali  (Case  5,  Statement  4) 
with  the  aid  of  a  Jury  having  overlooked  the 
fact  that  the  offence  with  which  the  prisoner 
has  been  convicted,  coming  within  Chapter 
XII.  of  the  Indian  Penal  Code,  was  an 
offence  to  which  that  system  of  trial  had 
not  been  extended  by  Government.  It  is 
only  for  offences   under   Chapters  ♦   VIII., 

•Government   Notifica-     rl'l^^^'^^}}'' ^''i 
tkm,  7th  January  1862.  Chapter   XVIII.   f  of 

^  t  Government  Notifica-    the  Indian  Penal  Code 

tion,  27th  May  1862.  anH    frkr    ntf^^r^t^ 

Do.,  13th  October  ,:i62.      ^^  .  attempts    OF 

..  ,        ^  abetments  thereof  that 

this  mode  of  tiial-  has  been  sanctioned. 
Under  these  circumstances,  the  proceedings 
in  the  case  are  invalid,  and  the  finding  and 
sentence  must  be  set  aside,  and  a  new  trial 
held  before  the  Court  of  Session  with  the 
aid  of  Assessors. 

v"^:  I^^,^^r^l  ?.^^'''''®  ^^^^  ^^«  prisoner 
Katooboollah  Kholloo  (Case  7,  Statement  4) 
havmg  pleaded  guilty,  and  the  Judge  having 
thought  proper  to  convict  him  upon  that 
plea.  It  was  needless  and,  indeed,  irregular 
10  charge  thej  ury ;  and,  if  any  summing  up 


had  been  required,  as  the  accused  was  not 
charged  with  culpable  homicide,  it  was  need- 
less for  you  to  have  stated  in  your  charge 
to  the  Jury  that  "  there  is  nothing  to  prove 
nor  even  to  lead  one  to  suspect  that  any 
blow  was  given  either  with  the  intent  to 
kill  or  with  the  knowledge  that  it  was  like- 
ly  to  cause  death,  but  without  any  intention 
of  causing  death,  or  10  cause  such  bodily 
mjury  as  is  likely  to  cause  death.''  I 
am  also  to  remark  that,  in  such  cases  the 
forms  contained  in  Chapter  XXVI.  are  not 
strictly  applicable,  as  they  are  prescribed  in 
cases  where  there  has  been  a  trial  (Section 
381),  as  distinguished  from  cases  where  the 
plea  of  guilt  has  been  recorded,  and  con- 
viction has  followed  thereon.  A  comparison 
of  Sections  362  and  363  will  make  this 
clear.  For  this  reason,  the  Court  are  of 
opinion  that  the  better  form  would  be  "  the 
Court  convicts,"  &c.,  or  "  the  accused  pleads 

guilty  of^ ,  and  the  Court  directs,"  &c. 

instead  of  the  words  "  the  Court  finds."         ' 


Mere  bringing  of  charge  not  to  be  referred  to 
in  summing  up  to  Jury— Complainant's  State- 
ment  regarding  stolen  property  not  evidence 
unless  properly  authenticated  by  oath  of  Police 
0£Bcer. 

Extracts  (paras,  j  and  'j)  from  Letter  No. 
1060,  dated  loih  September  t86j,  from 
the  Registrar  of  the  High  Court  to  the 
Sessions  Judge  of  Cut  tack. 

3.  With   advertence    to   the    remarks  of  * 
your  judgment   in   the    case    of   Basoodeb 
Dhopal  (Case  8,  Statement  4),  that  from  the 
evidence  of  witness  No.   i,  it  appears  that 
this  IS  the  third  false  charge  the  priaoner  has 
brought  against  him  since  he  obtained  his 
decree   for  rent,  the  Court  observe  that    if 
the   accused  not  only  brought  the   second 
charge,  but  if  it  was  also  proved  to  be  false 
then  you  were  right  to  dwell  on  this  circum^ 
stance  as  a  ground  for  an  additional  penalty : 
but,  If  no  second  charge  was  before  proved  to 
have  been  falsely  brought,   then  you   were 
wrong    in    dwelling    on    the    circumstance 
simply  of  a  charge  having  been  brought  to 
the  prejudice  of  the  accused, 
,  7.  I  am  to  point  out,  with  advertence  to 
your  judgment  in  the  case  of  Kishore  Ghose 
that,  unless  authenticated  by  the  deposition! 
on  oath,  of  a  police-officer  cognizant  of  the 
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facts,  the  complainant's  statement  regarding 
the  stolen  property  made  to  the  police  is 
no  evidence  (Section  154  of  the  Code  of 
Criminal  Procedure),  and  that  you  should 
not  have  perused  it  on  the  trial  so  as  to  give 
it  the  weiglit  of  legal  evidence. 


Magistrate's  attestation  of  the  written  ex- 
amination of  the  prisoner  before  him  is  in 
itself  legal  evidence  thereof,  unless  rebutted. 

Extract  (para,  3)  from  Letter,  No,  1114^ 
dated  i8th  September  i86y,  from  the 
Registrar  of  the  High  Courts  to  the  Ses- 
sions Judge  of  Hooghly, 

With  reference  to  your  remark  to  the 
Jury  in  the  case  of  Sushee  Sontal  and 
another  (Case  8,  Statement  4),  informing 
them  that  they  must  consider  whether  the 
attestation  by  the  Deputy  Magistrate  was 
or  was  not  sufiicient  proof  of  the  genuine- 
ness of  the  confessions,  the  Court  have  to 
obser-ve  that  the  proper  question  was  not  by 
any  means  submitted  to  the  Jur}'.  Section 
366  makes  the  attestation  of  the  Magistrate 
sufficient  primd-facie  proof  of  the  prisoner's 
examination.  In  other  words,  there  is  a 
rebuttable  or  disputable  presumption  of  law 
in  favor  of  the  genuineness  of  that  examin- 
ation, which  may  be  rebutted  or  disputed  hy 
evidence  for  the  defence,  and,  in  default 
of  such  evidence  (unless  you  saw  reason  to 
doubt  the  genuineness  of  the  Magistrate's 
signature),  you  should  have  directed  the 
Jury  to  conclusively  presume  that  the  pri- 
soner's written  examination  taken  and 
attested  as  required  by  law  (Section  205). 
was  a  correct  record  of  his  statement  before 
the  Magistrate. 


Object  of  Circular  No.  ^  dated  12th  July  last, 

ezplamed. 

Extract  (para,  y)  from  Letter  No.  1118^ 
dated ,  igth  September  iS6y,  from  the 
Registrar  of  the  High  Courts  to  the 
Sessions  Judge  of  Bhaugulpore, 

The  Court  must  express  their  disappoint- 
ment at  the  mode  in  which  the  directions 
of  Circular  Order  No.  5,*  dated  the  12th 
July  last,  in  respect  to  the  preparation  of 
Statements  have  been  carried  out  by  you. 
Instead  of  the  abstract  statement  contained 
on  the  reverse  of  the  leaf,  a  lengthy  narra- 
tive, and  even  argument  covering  several 
pages,  has  been  sent  up  in  almost  every 
case    entered    in    Statement   4,    the   return 


•  Sec  ante.  Criminal  Circulars,  p.  i. 


being  thus  swollen  to  evefi  larger  dimer- 
sions  than  under  the  previous  form,  and  the 
object  of  the  Circular  Order  being  tbas  en- 
tirely defeated.  As  the  mode  of  trial,  the 
charges,  and  the  result,  are  exhibited  in  the 
first  page,  it  is  wholly  unnecessary  to  repeat 
them  as  you  have  done  in  every  case.  The 
purpose  of  the  statement  is  merely  to  ex- 
plain concisely  what  does  not  appear  from 
the  Tabular  Forms,  not  to  repeat  it,  or  part 
of  it,  in  another  shape.  You  have  also 
omitted  something  which  you  were  specially 
required  to  do,  viz.,  to  give  the  opinion  of 
the  Assessors  seriatim  and  separately,  of 
course  stating  their  names.  On  this  point, 
your  attention  is  drawn  to  Circular  Order 
No.  4,*  dated  23rd  June  1865. 


Evidence  of  a  [child  under  Section  14,  Act  11. 
of  1855— Charge  in  a  case  of  for^ing^  a 
document  should  set  forth  the  docnment  said 
to  have  been  forged. 

Extracts    (paras,    2   and   jj  from    Letttr 
No,    1136,    dated   21st    September    i86j^ 
from   the   Registrar   of  the   High  Courts 
to  the  Sessions  Judge  of  Tip  per  ah, 

'  2.  With  advertence  to  your  oharge 
to  the  Jury  In  the  case  of  Mussamui 
Shubratee  (Case  x.  Statement  4),  I  am  to 
observe  that  the  child  Biste,  in  this  instance, 
was  either  competent,  within  the  meaning 
of  Section  14,  Act"  II.  of  1855,  in  the 
manner  described  in  Section  15,  to  give 
evidence,  or  incompetent.  If  she  was 
incompetent,  she  should  not  have  been 
examined  at  all.  If  competent,  then  her 
evidence  was  good  for  whatever  It  was 
worth,  not  simply  as  corroborative,  ,but 
as  direct  evidence. 

3.  The  Court  find  it  impossible  to 
understand  from  your  charge  to  the  Jury, 
in  the  case  of  Jaha  Bux  Munshi  (Case  9, 
Statement  4),  what  the  specific  offence  was 
with  which  the  prisoner  was  charged,  and 
of  which  he  was  found  guilty.  The  charge 
does  not  set  forth  the  document  said  to 
have  been  forged  and  found  to  have  been 
used  fraudulently  with  a  guilty  knowledge, 
and  the  Section  (471)  quoted  is  not  a  penaky- 
section  standing  by  itself,  and  the  Coart 
cannot  discover  with  what  Section  it  should 
have  been  coupled,  whether  Section  467  or 
some  other.  The  prisoner,  however,  has  ap- 
pealed, and  the  papers  have  been  sent  for. 


•  Sec  3  VV.  R.,  Crimkial  Circulars,  p.  i 
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Remand  by  Sessions  Judge— Case  postponed— 
Sections  361,  367,  and  377,  Code  of  Criminal 
Procednre. 

Litter  No.  1430^  dated  the  14th  December 
i86jy  from  the  Registrar  of  the  High 
Courts  Appellate  Side,  to  the  Sessions  Judge 
of  TirhooL 

Present : 

The  Hon'ble  L.  S.  Jackson  and 

A.  G.  Macpherson,  Judges. 

With  advertence  to  your  letter  No.  276, 
dated  the  aQth  ultimo,  forwarding  the  Offi- 
ciating Sessions  Judge's  memo.,  remanding 
the  case  of  Seetadhur  Opadhea  and  others 
to  the  Magistrate,  I  am  directed  to  state 
that  the  Court  consider  the  order  of  Mr. 


to  have  been  made  irregularly  and  without 
authority.     Sections  361  and  377  of  the  Code 


Session  to  postpone  or  to  adjourn  a  trial 
when  it  may  be  necessary,  and  by  Section 
367  the  Court  is  empowered  to  summon  and 
examine  witnesses.  But  there  is  no  pro- 
vision of  the  Code  which  authorizes  the 
Court  of  Session  to  remand  to  a  Magistrate 
for  re-investigation  the  cases  of  accused 
persons  who  have  been  committed  for 
trial. 

2.  The  Officiating  Sessions  Judge  de- 
clares "  the  trial  is  postponed  for  next  Ses- 
sions in  November,  when  it  will  be  re-tried  J* 
The  meaning  of  this  is  not  very  clear ;  but 
if,  on  the  re-trial  or  postponed  trial,  any 
accused  person  should  be  convicted,  and  an 
appeal  or  revision  should  follow,  it  will  be 
for  the  High  Court  to  determine  whether 
any  failure  of  justice  has  been  occasioned 


of  Criminal  Procedure  empower  a  Court  of    by  the  irregularity  above  noticed. 
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CIVIL  CIRCULAR  ORDERS  OF  THE  HIGH  COURT. 


CIRCULAR  No.  17. 

Nil-Criminal  Circular  No.  4  was  issued  by 
mislake  as  Civil  Circular  No^  1 7. 


Increase  in  the  Salaries  of  Peons. 

CIRCULAR  No.  18. 

From  the  Registrar  of  the  High  Court  of 
Judicature  at  Fort  Wiltiam  in  Bengal, 
to  all  Civil  JudgeSy  dated  Calcutta^  the 
28th  June  t86j. 

(Civil  Side.) 

Present : 

The  Hon'ble  G.  Loch,  Judge, 

1  AM  desired  by  ihe  Court  to  forward,  for 
"1  am  directed  to  ac-     your  information  and 

guidance,  copy  of  an 


l-nowledge  the  receipt  of 
your  letter  No.  213,  dated 
24th  April  last,  and  in 
Teply  to  state  that  the 
Lieutenant-Governor  au- 
flKwi^*^  an  incre^lse  to 
the  salaries  of  the  Peons, 
in  both  the  Civil  and  Re- 
venue De|»artments,  aild 
oC  the  Nazirs  of  the  Civil 
Courts,  to  the  extent  re- 
commended  by  the 
Hon*ble  Judges." 


extract,  as  per  mar- 
gin, from  a  letter  No. 
2247  of  the  1 2th  in- 
stant, from  the  Ju- 
nior Secretary  to  the 
Government  of  Ben- 
gal, authorizing  an  in- 
crease in  the  salaries 
of  the  Peons  In  the 


Civil  Department,  and  of  the  Nazirs  of  the 
Civil  Courts.  This  increase  will,  in  the 
case  of  the  former,  commence  from  the  1st 
July,  when  Peons  of  the  first  grade  will 
draw  Rs.  7  per  month,  and  those  of  the 
second  grade  Rs.  6  per  month,  the  addi- 
tional charge  being  met  from  the  Fee 
Fund. 

2.  You  will  be  addressed  on  the  subject 
of  the  sanctioned  increase  in  the  allowances 
of  Nazirs,  when  the  Court  has  determined 
in  which  districts  that  increase  shall  be 
given. 


Working  of  the  Stamp  Law  to  be  wAtcfaed. 

CIRCULAR  No.  19. 

From  the  Officiating  Registrar  of  the  high 
Court  of  Judicature  at  Fort  William  in 
Bengal,  to  all  Civil  Judges^  dated  Cat' 
cutta,  the  8th  July  1867. 

(Civil  Side.) 

Present: 

The  Hon'ble  the  Chief  Justice,  G.  Loch, 
H.  V.  Bayley,  L.  S.  Jackson,  and 
•A.  G.  Macpherson,  Judges. 

The  High  Court  directs  all  Judges  to 
watch  the  working  of  the  Stamp  Laws,  and 
especially  of  the  recent  Act  XXVL  of  1867, 
and  to  pay  particular  attention  to  the  proce- 
dure followed  by  their  Subordinates  with 
regard  to  it. 


Return  and  destruction  of  records  of  Lower 
Courts  called  up  in  appeal  before  Act  VI I L 
of  1859. 

CIRCULAR  No.  20.      - 

From  the  Officiating  Registrar  of  ihe 
High  Court  of  Judicature  at  Fori  WiU 
Ham  in  Bengal,  to  all  Civil  Judgis  in 
the  Lower  Provinces,  dated  Calcutta,  ihe 
18th  July  1867, 

(Civil  Side.) 
Present  : 

The  Hon'ble  Sir  B.  Peacock,  ^/.,  Chief 
Justice,  and  the  Hon'ble  G.  Loch, 
L.  S.  Jackson,  and  A.  G.  Macpherson, 
Judges. 

The  Court,    having    experienced    much 
inconvenience   from   the   retention  of  the 
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recoi'ds  of  fhe  Lower  Courts  called  up  in 
appeal  prior  to  the  promulgation  of  Act 
VIII.  of  1859,  have  resolved  to  return  such 
records  to  the .  Zillah  Courts  to  which  they 
belong. 

2.  All  Zillah  Judges  are  requested, 
imtiiedlately  on  such  records  reaching  their 
office,  to  cause  a  notice  to  be  hung  up  in 
their  own  Court-houses  and  in  those  of  the 
subordinate  Courts  of  the  district,  contain- 
ing a  list  of  the  number  and  names  of  the 
parties  to  the  cases  with  which  they  are 
connected,  and  notifying  to  the  parties  con- 
cerned that,  unless  they  apply  within  three 
months  from  the  date  of  such  notice  for  the 
return  of  any  documents  or  exhibits,  &c., 
that  they  may  have  filed  in  their  cases,  ap- 
plications for  the  return  of  such  documents 
or  exhibits,  &c.,  will  not  be  attended  to 
afterwards,  as  the  records  will  be  de- 
stroyed. 

3.  The  Judges  will  then,  after  the  ex- 
piry of  ihe  time  allowed  for  the  presentation 
of  applications  for  the  return  of  such  docu- 
ments or  exhibits,  &c.,  proceed  to  destroy 
the  records  or  parts  of  them  in  accordance 
with  the  existing  rules. 


Exemption  of  Syud  Hamayoon  Kaddi  Maho- 
med All  Mirza  from  personal  attendance  in 
the  Civil  Courts. 

CIRCULAR  No.  21. 

From  the  Officiating  Registrar  of  the  High 
Court  0/  Judicature  at  Fort  William 
in  Bengal^  to  the  Civil  Authorities  in  the 

-  Lower  Provinces,  dated  Calcutta,  the 
i^h  July  1867. 

(Civil  Side.) 

Present: 

The  Hon'ble  G.  Loch,  Judge, 

I  AM  desired  to  inform  you  that  the   Go- 

^  •  Vide  Government  vemment  of  Bengal* 
letter  No.  4173,  dated  has  been  pleased  to 
t5th  July  1867.  exempt  Syud  Huma- 

yoon  Kuddi  Mahomed  Ali  Mirza,  the  third 
son  of  the  Nawab  Nazim  of  Moorshedabad, 
from  personal  attendance  in  the  Civil  Ceiirts 
iind«r  the  provisions  of  Section  22,  Act 
.VllLofji859. 


Directions  regarding  the  drawiagHip  of 

decrees. 

.     CIRCULAR  No.  22. 

From  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fori  William  in 
Bengal,  to  all  Civil  Judges,  Lower  and 
Extra  Regulation  Provinces,  dai^d  Cal^ 
cutta,  the  igth  July  186  j. 

(Civil  Side.) 
Present  : 

The  Hon^le  Sir  B.  Peacock,  Kt.,  Chief 
Justice,  and  the  Hon'ble  G.  Led), 
L.  S.  Jackson,  and  A.  G.  'Macpherson, 
Judges, 

The  ,  attention  of  the  Zillah  and  other 
subordinate  Courts  is  directed  to  the  neces- 
sity of  strict  adherence  to  the  provisions  of 
the  Civil  Procedure  Code  in  drawing  up 
their  decrees. 

2.  It  has  frequently  come  under  the 
observation  of  the  High  Court  of  Judica- 
ture that  the  decrees  of  the  Mofussil  Coorts 
are  very  far  from  "specifying  clearly  the 
relief  granted,  or  other  determination  of  the 
suit,''  as  prescribed  in  the  189th  Section  of 
the  Code. 

3.  Very  frequently  the  Court  is  found 
to  have  ordered  "that  the  suit  be  decreed 
in  favor  of  the  plaintiff  with  costs  and  in- 
terest," or  'that  the  plaintiff  obtain  pos- 
session of  the  property  mentioned  in  the 
plaint,"  while  the  commencement  of  the 
decree,  instead  of  containing  (as  directed) 
the  particulars  of  the  claim  as  stated  in 
the  register  of  the  suiL  contains  merely  a 
vague  description '  of'  the  nature  of  the 
claim,  such  as  "a  claim  'for  possession  of 
lakheraj  land  with  wassilat/'  &c. 

4.  And    unfortunately    the    plaint    itsetf 

Causes  3.  4,  and  5,  in  many  cases  is  not 
Section  25,  Act  VIII.  of  as  explicit  as  the  lav 
*^59-  requires  it  to  be,  and 

thus  it  is  occasionally  necessary  to  look  at 
the  evidence  or  at  the  written  statements  ' 
in  order  to  ascertain  precisely  what  was  the 
subject-matter  of  the  suit. 

5.  It    is    doubtless  for  this   reason  that 
the  inferior  Courts,  when   called  imon  tP  | 
execute  decrees,  are  in  the  habit  01  refer- 
ring to  the  records,  of  the  original  snit^ 
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and  for  this  purpose  the  records  are  sent 
backwards  and  forwards,  to  the  great  detri- 
ment of  the  papers,  and  to  the  serious  in- 
convenience of  the  Appellate  Court. 

6.  The  High  Court,  therefore,  desires 
to  impress  upon  the  Lower  Civil  Courts 
generally  the  necessity  of  drawing  up  their 
decrees  in  such  a  manner  that,  in  order  to 
the  understanding  and  execution  of  them, 
it  may  not  be  necessary  to  refer  to  any 
other  document  or  paper  whatever. 

7.  Attentive  study  of  the  Sections  190 
to  197  of  the  Code  will,  in  most  cases, 
supply  the  Judges  with  the  precise  direction 
required  in  framing  their  decrees ;  and,  even 
where  the  case  does  not  seem  to  be  express- 
ly provided  for,  the  principles  there  given 
will  apply. 

8.  Accuracy  in  this  respect  would  be 
very  materially  promoted  if  the  parties 
to  the  suit,  and  more  especially  their  plead- 
ers, would  attend  to  the  preparation  of  the 
decrees  before  they  are  finally  recorded,  and 
see  that  they  contain  all  requisite  parti cu-* 
lars,  and  also  that  they  do  not  go  beyond 
the  judgment. 

^  Errors  and  omissions  may  be  detected 
by  the  parties  interested,  which  escape  the 
observation  of  the  officers  and  even  of  the 
Court,  and  it  is  obviously  better  that  such 
imperfections  should  be  corrected  before 
signature  of  the  decree  than  upon  applica- 
tion of  weeks,  months,  or  years  afterwards. 

10.  For  this  reason  the  Court  thinks  fit 
to  order  and  direct  that,  after  the  promulga- 
tion of  these  rules,  the  pleaders  on  both 
sides  shall  be  required  to  affix  their  signa- 
tures to  the  decrees  of  the  Mofussil  Courts, 
before  they  are  signed  by  the  Judges,  and 
that,  where  any  pleader  shall  not  have  signed 
the  decree,  the  cause  of  his  failing  or  re- 
fusing to  sign  shall  be  certified  on  the 
decree. 

11.  The  High  Court  will  expect  that 
each  Subordinate  and  Zillah  Judge  will 
read  and  explain  this  order  to  the  pleaders 
of  his  Court  and  to  the  Ministerial  officers 
concerned,  and  the  decrees  hereafter  emanat- 
ing from  those  Courts  will  be  scrutinized, 
and  all  instances  of  inattention  to  the  law 
will   be  adequately  noticed,   while,  on  the 


Costs  (in  respect  of  pleaders'  fees)  In  Mis- 
cellaneous cases. 


CIRCULAR  ORDER  No.  23. 

From  ike  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengal,  to  all  Civil  Judges,  dated  Cat' 
cutta,  the  agth  July  i86j. 

m 

(Civil  Side.) 

Present  : 

The  Hon'ble  the  Chief  Justice,  and  the  Hon- 
'ble  G.  Loch,  H.  V.,  Bayley,  L.  S.  Jackson, 
and  A.  G.  Macpherson,  Judges, 

The  High  Court,  observing  in  many  Mis- 
cellaneous Appeals  that  the  subordinate 
Courts  have  not  awarded  costs  in  respect  of 
pleaders'  fees  in  accordance  with  rule  8th 
laid  down  in  the  General  rules*  made  by 

the  High  Court  in  pur- 


*Vide  C.  O.  No.  22, 
dated  13th  June  1S66, 
and  C.  O.  No.  29,  dated 
20th  July  1866. 


a  circumstance  indicating  very  plainly  the 
efficiency  of  the  Court  so  distinguished. 


suance  of  Section  37 
Act  XX.  of  1865,  and 
published  in  each  issue 

of  the  Calcutta  Gazette  of  July  1866,  or 
that  the  fees,  if  awarded,  have  not  been 
stated  in  the  final  order  of  the  Court,  calls' 
the  attention  of  all  Subordinate  Judges  to 
the  rule  in  question,  and  directs  'chat,  except 
in  cases  where  it  may  be  ordered  that  each 
party  shall  pay  his  own  costs,  a  specific  sum 
be  awarded  as  payable  on  account  of  the 
adversary's  pleaders'  fee;  and  that  the 
award  of  such  sum  be  distinctly  recorded 
at  the  foot  of    the  order,  with  the    other 


other  hand,  a  careful  and  intelligent  mode  of 

drawing  up  decrees  will  be  looked  upon  as    costs,   if  any,   incurred  by  the  parties  re- 


spectively. 


e 


1867.] 


Civil 


THE  WEEKLY  REPORTER. 


Circulars.   . 


Cancels  Civil  CircuUur  Order  No.  ao  of  2847  as 
inconsisteiit  with  ezistins^  Stamp  Law  aod 
a  recent  niUns:  of  the  High  Court  cited. 

CIRCULAR  No.  24. 

From  the  Registrar  of  the  High   Court  of 
yudicature  at  Fort    William  in  Bengal^ 
to  the  Civil  Authorities,  Lower  and  Extra* 
Regulation    Provinces,    dated     Calcutta^ 
the  yth  August  i86j. 


(Civil  Side.) 

Present : 

The  Hon'ble  G.  Loch,  H.  V.  Bayley, 
L.  S.  Jackson,  and  A.  G.  Macpherson,^«rf^«. 
The  Civil  Circular  Order  of  the  late 
Sudder  Court,  No.  20  of  1847, 'is  hereby 
cancelled,  being  inconsistent  with  the  exist- 
ing Stamp  Law  and  the  recent  ruling  of 
the  Court  in  the  case  of  Sato  Bhama  Do  si, 
plaintiffs  versus  Jamiradin  Khan,  defend- 
ant, aist  December  1865,  published  in 
IV.  Weekly  Reporter,  Small  Cause  Court 
References,  page  12. 


Ashtoml  were  to  be  obserreS  in  the  Civil 
Courts  this  year,  changing  those  days  from 
22nd  aod  23rd  August  to  ^rd  aod  24th  idem. 


CIRCULAR  ORDER  No.  25, 

•     Dated  Calcutta,  the  17th  August  1867, 

Simply  altered  the  days  on  which  tiie  holidays 
00  acoonnt  of  the  .Hmdoo  feothral  Junmio 


Quarterly,  aod  not  monthly.  Civil  Statements 
to  be  submitted  to  High  Court 

« 

CIRCULAR  No.  26. 

From  the  Registrar  of  the  High  Court  of 
Judicature  at  Fort   William  in  Bengal, 
to  all  Judges  of  Districts,  dated  Calcutta^ 
the  nth  September  i86j. 

(Civil  Side.) 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  Kt.,  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  H,  V, 
Bayley,  L.  S.  Jackson,  and  A.  G.  Mac- 
pherson,  Judges.  * 

The  High  Court  are  pleased  to  direct,  jn 
modification  of  the  instructions  contained  in 
Circular  Order  No.-  32,  dated  31st  August 
1 86 1  (No.  184,  printed  series),  that  the 
statements  of  civil  business  now  submitted 
by  the  Judges  monthly  be  in  future  submit- 
ted quarterly t  on  or  before  the  15th  of  the 
month  following. 
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z^  It  is  not*  intended  by  these  orders  to 
supersede  the  submission  of  monthly  state- 
ments 'by  the  subordinate  Judges  to  the 
Judge  as  at  present.  The  Principal  Sudder 
Ameens,  Sudder  Ameens,  and  Moonsiffs 
will  submit,  as  hitherto,  their  statements 
every  month  to  the  Zillah  Judge,  and  the 
Court  expect  that  the  Judges  will  carefully 
examine  those  statements,  and  satisfy  them- 
selves  that  the  business  of  the  sut)ordinate 
Courts  is  transacted  with  due  despatch  as 
well  as  with  method,  and  with  personal 
attention  to  the  cases  as  they  come  before 

them  in  execution  as  well  as  before  decree. 


(Civil  Side). 


PresifU: 


The  Hon'ble  G.  Loch,  yudge. 


I  AM  directed  by  the  Court  to  request 
you  to  furnish  the  information  required  in 
the  annexed  tabular  form.  The  infonnation, 
it  is  presumed,  can  be  supplied  without  diffi- 
culty : — 


ICaUs  for  infonnatioa  in  tabukr  form  regmrdins: 
MoonsiflTs  chowkees  in  Assam  and  Chota 
Nagpore. 


CIRCULAR  No.  27. 

From  the  Registrar  of  the  High  Cou^t  of 
yudicature  at  Fort  William  in  Bengal, 
to  the  Judicial  Commissioners  of  Assam 
and  Chota  Nagpore,  dated  Calcutta,  iitji 
September  iSSy. 


< 


I 


G^           C/3 
C<    A    to 

g  c  'S  *-  g 
c  .2  S  -  -2 

• 

Name  of   Sub- Di- 
vision   in    which 
each      Moonsiff's 
jurisdiction        is 
comprised. 

Names  of  Thannahs 
comprised  in  each 
Moonsiff's    juris- 
diction. 

•           • 

• 

V) 

C 
0 
0     . 

-at 
gu  . 

1 

1 

1 

*                                                              *    "                                1 

• 

I 

i 
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Forwards  new  form  of  certificate  for  refund  of 

stamp-duty. 

CIRCULAR  No.  28. 

F'rom  the  Registrar  of  the  High  Court  0/ 
Judicature  at  Fort  Wittiam  in  Bengaty  to 
ail  Civil  Judges,  dated  Calcutta,  the  rjth 
September  r86y. 

(Civil  Side.) 

Present  : 

The  Hon'ble  G.  Loch,.H.  V.  Bayley,  L.  S. 
Jackson,  and  A.  G.  Macpherson,  Judges. 


A  NEW  form  of  certificate,  for  the  refund  of 
stamp-duty,  is  forwarded  herewith  for  adop- 
tion  by  all  Civil  Courts  in  Bengal  in  passing 
for  payment  at  the  Civil  Treasury  the  stamp- 
duty  refunded  in  cases  adjusted  by  compro- 
mise or  remanded  for  re-trial.  The  form  is 
procurable  at  the  Alipore  Jail  Press. 

A.  G.  B.  No.  96. 

[The /or m,  being  unnecessary ^  has  not  been  re- 
,  printed,"] 


Voi  VIII. 
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Drawt  attention  to  CircuUur  No.  28,  doted  20th 
September  18641  requiring  copy  of  Judgment 
in  appeal-CAses. 

CIRCULAR  No.  29. 

From  the  Registrar  of  the  High  Court  of 
Judicature  at  Fort  William  in  Bengal, 
to  all  Civil  Judges,  dated  Calculia,  the 
rjth  September  1867, 

(Civil  Side.) 
Present :  • 

The  Hon'ble  G.  Loch,  Judge. 

SsvsRAL  recent  instances  having  occur- 
red of  the  neglect  of  the  provisions  of  Civil 
Circular  No.  28,  dated  20th  September 
1864,  the  Court  again  call  attention  to  the 
subject.  A  copy  of  the  judgment  in  the 
language  in  which  it  was  delivered  is  re- 
quired, and  not  a  translation  of  that  judg- 
ment. The  Judges  are  requested  to  draw 
the  particular  attention  of  the  Subordinate 
Judges  to  the  subject. 


Lays  down  a  revised  form  of  register  of 


duties  levied  under  Sdiednle  B, 


6,  Act 


XXVL  of  X867. 


CIRCULAR  No.  30. 

From  the  Registrar  of  the  High  Court  of 
Judicature  at  Fort    William  in  BengaU 

to  the    Civil   Authorities  in    the    Lawer 

Provinces  and  Judicial  Commissioners  of 

Assam   and   Chota   Nag  pore,   dated   Cat- 

cutta,  the  16th  September  i86j, 

(Civil  Side.) 

Present : 

The  Ilon'ble  G.  Loch,  Judge. 

I   AM    directed   to  forward   herevith»    for 

adoption  in  the  Civil  Courts  of  your  district* 

a  revised  form  of  Register  of  stamp-duties 

« 
levied  under  Schedule  B,   Section   6,    Act 

XXVL  of  1867. 


I 
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Relurn  of  Stamp  Duty  levied  under  Sche- 
dule B,  Section  6,  Act  XXVI.,  1867,  in 
the  Court  (or  Office)  of  the  of  the 

"District  of  ,  in  the  Division  of  , 

in  the  Province  of  ,  in  the  Presidency 


of         ,  from  the  1st  May  toJhe  ^oth  S^p^ 
t ember  1867, 

\The  Fornvof  Returuy  being  unnecessary ,  has 
not  been  re-printed^ 


.1       • 
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InmodttcatUvi  of  previoas  Circular  issues  in- 
structions as  to  mode  of  levying  Tnlhibana 
for  the  service  and  execution  of  civil  process 
by  peons  under  Act  V.  (B.  C)  of  1863. 


CIRCULAR  No.  31. 

From  the  Registrar  of  the  High  Court  of 
Judicature  at  Fort  William  in  Bengal, 
to  all  Civil  Judges,  Loiver  Provinces, 
dated  Calcutta,  the  2jth  September  1S67. 

(Civil  Side.) 
Present :  . 

The    Hon^le    G.  Loch,    H.    V.    Bayley, 

L.    S.  Jackson,  and  A.  G.  Macpherson," 
Judges. 

In    modification  of  para.    3   of   Circular 

Order    No.    loA,  dated    the    26th    April 

*i864,     the    Court  are    pleased,    with    the 

sanction    of    the  Lieutenant-Governor    of 


The  following  fees  are  to  be  levied  for  the 
service  of  each  process,  besides  charges  for 
boat-hire,  ferries,  postage,  Ac,  which  are 
to  be  paid  separately  as  provided  in  Section 
4  below  : — 

I.  If  the  distance  of  the  place  of  service 


I^vy  of  Fees. 


*  Vide  povemment  let- 
ter No.  4767T,  dated  21st 
August  1867. 


Bengal,*  to  issue  the 
following  instruc- 
tions adopted  with 
slight      modification 


from  the  Rules  issued  by  the  Board  of  Re- 
venue, as  to  the  mode  of  levying  tullubana 
for  the  service  and  execution  of  civil  process 
by  peons  appointed  under  Act  V.  (B.  C.) 
of  1863., 


or  execution  from  the 

Court    whence    the 

process  is  issued,  calculated^  not  as  the  ciow 
flies,  but  by  the  road  the  peon  must  travel, 
does  not  exceed  12  miles — eight  annas. 
If  the  said  distance  exceeds  twelve  miles — 
one  rupee. 

2.  As  many  processes  as  possible  are  to 
be  entrusted  to  one  peon.  For  every  addi- 
tional process  after  the  first,  issued  at  ike 
instance  of  the  same  party  and  in  the  same 
case,  and  carried  by  onb  peon  over  one 
road,  the  fee  is  to  be  one-fourth  of  the  rates 
above  specified.  In  such  cases  the  whole  fees 
levied  for  all  the  processes  so  carried  for  one 
party  are  to  be  charged  for  the  purpose  off 

fixing  costs  in  equal   shares,  upon  all  the 

I 

processes  so  carried. 

3.  If  a  peon  is  detained  at  the  place  of 
service  for  more  than  one  day  at  the  request 
of  the  person  at  whose  instance  the  process 
was  issued  or  of  his  agent,  such  peison  or 
agent  must  pay,  then  and  there,  demurrage 
at  the  rate  of  fivcw  annas  a  day.    Unless  this 

I  demurrage  be  paid,  the  peon  most  not  wait. 
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4.  All   sums,   except    those  .  referred    to 


Additional  charges. 


in  Circular  Order  of 
nth  May*  1866,  No. 


18,  levied  under  the  preceding  Rules,  are 
to  be  credited  to  the  Government  to  form  the 
.  land  prescribed  in  Section  9  of  the  Act. 
5.  In  addition  to  these  fees,  the  actual 
charge,  which  must  be  incurred  if  it  is  ne- 
cessary to  employ  boats  or  cross-ferries,  is 
to  be  levied  from  and  paid  by  the  person  at 
whose  instance  the  process  is  issued,  before 
issue  of  the  process,  to  the  peon  who  carries 
the  process. 


H.  V.  Bayley,  L.  S-  Jack80D^  aad  A.  G* 

MacpherBon,  Judges. 

The  Court  direct  that  a  quarterly  return 
in  the  annexed  form  (contemporaneous  with 
the  quarterly  civil  returns)  be  made  by  all 
District  Judges  to  the  High  Court,  of  all 
grants  of  probate  and  letters  of  adminis- 
tration made  in  accordance  with  the  provi- 
sions  of  Part  XXXI.,  Act  X.  of  1865.  The 
return  should  contain  the  name  and  descrip- 
tion of  the  deceased  person  and  of  the 
persons  who  have  been  granted  letters  of 
'administration,  and  in  probate-cases  of  all 
the  executors  named  in  the  Will. 


Prescribes  form,  to  be  submitted  quarterly, 
of  all  grants  of  probate  and  letters  of  admi- 
nistration made  under  Part  XXXI.,  Act  X.  of 

CIRCULAR  No.  32. 

From  the  Registrar  of  the  High  Court  of 
Judicature  at  Fort  William  in  Bengal^ 
to  all  District  Judges,  dated  Calcutta,  the 
28th  September  i86j. 

(Civil  Srde.) 
Present : 
The  Hon'ble  Sir  Barnes  Peacock,  A'/.,  Chief 
Justice,     and    the    Hon'ble    G.    Loch, 


*  See  5  W.  R.;  Civil  Circulars,  p.  9. 
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'  CbXIm  for  roUshowingf  particulars  regarding 
Nazirs  of  the  Judgi^'s  Courts. 

CIRCULAR  No.  33. 

f'rom  the  Registrar  of  the  High  Court  of 

'  * 
Judicature  at  Fort  William  in  Bengal,  to 

all  Civil  Judges,  dated  Calcutta,  the  2gth 

November  i86y, 

(Civil  Side,) 

Present : 

The  Hon'ble  G.  Loch,  H.  V.  Bayley,  L.  S. 

Jackson,  and  A.  G.  I^acpherson,  j^udges. 

In  continuation  of  this  Court's  Circular 

« 

No.  18  of  the  28th  June  last,  lam  directed  to 
request  you  will  be  good  enough  to  submit,  at 
your  earliest  convenience,  a  roll  showing  the 
name  and  age  of  the  Nazir  of  your  Court, 
the  date  of  his  appointment  to  that  office, 
and  the  length  of  his  service  as  Nazir,  to- 
gether  with  your  opinion  as  to  his  qualifica- 
tions for  holding  the  office  of  Nazir. 


(Civil  Side.) 
Circulated  for  the  information  and  guid- 
ance of  the  Civil  Authorities  in  the  Lower 


Provinces. 


Rules 


Circulates  Rules  relating  to  the  custody  and 
preservation  of  Wills. 

CIRCULAR  No.  34. 

From  the  Registrar  of  the  High  Court  of 
Judicature  at  Fort  William  in  Bengal, 
dated  Calcutta,  the  yd  December  i86j. 


Relating  to  the  custody  and  preservation  of 

Wills. 

I.  All  original  Wills  presented  to  a  Dis- 
trict Judge  in  accordance  with  the  pro- 
visions of  Section  244,  and  Probate  or  Let- 
ters of  Administration  of  which  have  been 
granted  under  Sections  254  and  255,  Act  ^. 
of  1865,  shall  be  committed  to  the  care  of 
the  Head  Clerk  or  Chief  Ministerial  Officer 
of  the  Judge's  Court,  who  shall  be  respon- 
sible for  their  safe  custody. 

2.. The  said  Officer  shall,  on  the  receipt 
of  each  original  Will,  cause  a  copy  of  the 
same  to  be  carefully  entered  in  a  Register 
to  be  kept  for  that  purpose,  and  shall  also 
cause  to  be  prepared  an  alphabetical  index, 
in  which  the  name  of  the  testator,  &€.»  and 
the  number  and  page  of  the  Register  lo 
which  a  copy  of  the  Will  is  entered,  shall  be 
recorded  in  the  annexed  form  : — 


Name  of 
Testator. 


Residence, 
Sec, 


No.  and  year 
of  Register. 


Page. 


3.  The  original  Wills  shall  be  deposited 

in  a  fire-proof  safe,  which  shall  be  kept  in 

the  office-room  of  the  Head  Clerk,  or  other 

officer  aforesaid,  to  whom  the  safe  custody 

of  the  Wills  may  have  been  entrusted,  or  in 

•    f 
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some  other  safe  place  in  which  the  records 
of  the  Judge's  Court  are  ordinarily  kept. 
Relating  to  the  Inspection  of  Wills. 

4.  Every  inspection  of  original  Wills 
or  the  Registers  thereof,  as  well  as  applica- 
tions for  copies  of  Wills,  shall  be  made  within 
the  hours  fixed  by  the  Judge,  and  pub- 
lished by  a  notification  posted  in  a  con- 
spicuous place  in  the  Court,  and  shall  be  sub- 
ject to  the  following  conditions. 

5.  The  inspection  of  an  original  Will 
shall  be  allowed  only  on  the  written  order  of 
the  Judge  previously  obtained,  and  shall  take 
place  in  the  presence  of  the  Head  Clerk,  or 
other  officer  who  may  have  charge  of  the 
same,  and  that  officer  shall  be  responsible 
for  the  Will  not  being  taken  out  of  his  sight 
daring  such  inspection,  and  also  that  no 
erasures  or  alterations  are  made  in  it. 

6.  Application  for  a  copy  of  an  original 


7.  The  following  fees   shall  be  charged 
for  the  inspection  of  Wills,  &c.  : — 

(i.) — For   the   inspection   of   an    original 
Will,  X  rupee. 


(ii.) — For  the  inspection  of  a  copy  of  a 
Will  in  the  Register,  8  annas. 


(iii.) — For  copies,  the  same  fee  as  for 
inspection,  in  addition  to  the  copying 
charges,  y^hich  shall  be  at  the  usual  rate 
obtaining  in  the  Civil  Courts. 


8.  A  separate  Register  shall  be  kept  for 
the  entry  of  all  applications  for  copies  or 
inspection  of  Wills  and  Registers,  in  which 
shall  be  recorded  the  names  of  the  applicants 
and  the  amount  of  fees  paid  by  them  in  each 


case. 


9.  The  fees  shall  be  at  the  disposal 'of   * 


Will  shall  be  submitted  to  the  Judge,  and  Government,  who  shall  assign  such  remu- 
such  copy  shall  only  be  granted  subject  to  \  neration  as  it  shall  think  proper  in  each  case 
the  conditions  which  attach  to  the  inspection    to  the  officer  entrusted  with  the  custody  of 


of  original  Wills. 


the  Wills. 


g 


CRIMINAL  CIRCULAR  ORDERS  OF  THE  HIGH  COURT. 


Power  of  Magistrate  to  release  salt  seized. 
SPECIAL  CRIMINAL  CIRCULAR 

No.  4.* 

From  the  Registrar  of  the  High  Court  of 
Judicature  at  Fort  William  in  Bengal^  to 
the  Sessions  Judges  ani  Magistrates  of  the 
24-Pergunnahs,  Midnaporey  Cuttack,  Jes- 
sore,  BaclierguHgey  Tipperah,  and  Chiita- 
gong  ;  and  to  the  Magistrates  of  Howrahy 
Balasorey  Pooree,  and  Noacolly, 

The  12th  June  1867. 

(Criminal  Side.) 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  G.  Loch, 
J.  P.  Norman,  and  L.  S.  Jackson,  Judges, 

Sir, — I  am  directed  to  state,  for  your  in- 
formation, that  it  has  been  recently  ruled  by 


the  High  Court  that  a   Magistrate  has  no  <  Criminal  Procedure. 


authority  to  release  salt  seized  under  circum- 
stances in  which  the  seizure  is. found,  on 
the  trial  of  an  offender,  to  have  been 
warranted  by  Section  18,  Act  VII,  of  1864 
of  ttie  Bengal  Council. 

Laying  down  new  forms  of  Sessions  Statements 

Nos.  4  and  S 

CIRCULAR  No.  5. 

From  the  Officiating  Registrar  of  the  High 
Court  'of  Judicature  at  Fort  William  in 
Bengali  to  all  Sessions  Judges  in  the 
Lower  Provinces,  dated  Calcutta,  the 
1 2th  July  i86j. 

m 

(Criminal  Side.) 

•  Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,    and    the    Hon'ble    G.    Loch, 


3.  I  am  to  convey  to  yoii  the  following 
instructions  for  the  use  of  the  forms : — 

They  are  both,  you  will  observe,  on 
Europe  paper  of  folio  size  and  on  separate 
leaves.  It  is  intended  that  one  of  the  forms 
should  be  used  for  each  trial  reported,  the 
particulars^  indicated  in  the  several  columns 
being  thiis  exhibited  on  the  first  page,  and 
paper  of  the  same  size  being  pasted  on  where 
the  nature  of  the  case  requires  further 
space. 

4.  On  the  reverse  or  turn-over  will  be 
written  an  abstract  statement  or  description 
of  the  case,  setting  forth  briefly  but  clearly 
the  circumstances,  the  nature  of  the  evi- 
dence, the  mode  of  trial,  and  any  matter 
which  calls  for  special  notice,  including 
always  (in  case  of  offences  punishable  with 
death),  the  explanation  referred  to  in  the 
concluding  part  of  Section   380,   Code  of 


5.  The  Court  will  expect  that  these 
abstracts  will  be  carefully  prepared  by  the 
Judges  themselves,  and  not  entrusted  to  sub- 
ordinates. Whenever  it  is  necessary  to  add 
paper  to  the  form,  the  additional  paper  must 
be  of  the  same  description  and  size  as  that 
on  which  the  form  is  printed. 

6.  The  charge  as  entered  in  Column  5*of 
the  Abstract  Statement  need  not  contain  the 
whole  of  the  charge  verbatim,  but  must  be 
given  with  sufficient  fulness  and  certainty, 
omitting  merely  formal  parts ;  and  it  will  be 
borne  in  mind  that  these  statements  are  suh^ 
mitted  with  a  view  to  enable  the  Court  to 
exercise  the  power  of  revision  vested  in  it 
under  the  XXIXth  Chapter  of  the  Code  of 
Criminal  Procedure. 

7.  In  the  6th  Column,  if  the  accused  be 
convicted  on  the  charge  as  laid,  the  entry 
need  be  only  "  as  charged ;"  but,"  if  he  be 
convicted  on  an  amended  charge,  that  charge 


H.    V.    Bayley,    L.    S.    Jackson,    and 
A.  G.  Macpherson,  Judges. 

The  Judges   of  the    High    Court    have    should  be  shortly  stated,  and  the  Section 
directed  me  to  enclose,  for  your  mformation 


and  guidance,  new  forms  of  the  Sessions 
Statements  Nos.  4  and  5,  which  are  to  be 
substituted  for  the  forms  in  present  use,  the 
directions  contained  in  Circular  Order  No.  1 9, 
dated  31st  December  186 1,  of  the  late  Sud- 
der  Court,  being  modified  accordingly. 

2.  Copies  of  the  new  forms  will  be  sup- 
plied to  yon  from  time  to  time,  on  your  re- 
quisition, on  application  to  the  Registrar; 
ftnd  you  are  requested  to  take  care  that  your 
supply  of  t))em  may  not  run  short,  as  it  is 
the  wish  of  the  Court  that  no  other  forms 
should  be  used. 


the  Indian  Penal  Code  which  applies  refer- 
red to. 

8.  In  the  7th  Columti  it  should  be  stated 
whether  the  Jury  were  unanimous  in  their 
verdict,  or  what  the  majority  was;  aIso>  the 
names  of  the  Jurors  should  be  given,  to* 
gether  with  any  recommendation  to  mercy 
or  other  special  matter  contained  in  the 
verdict.  And,  in  trials  not  by  Jury,  the 
dpinion  of  the  Assessors  should  be  given 
seriatim. 

9.  The  several  leaves  comprising  the 
trials,  at  any  one  Jail  delivery,  should  be 
made  up  within   one  outside   wranner.  of 
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10.  The  fwniB  in  hand  should  be  used,  |  three  monthj,  the  extent  to  which  the  time 
as  far  as  possible,  for  office-copies ;  and  you  \  of  clerks  in  yom  office  has  beea  economized 
are  rtqaeoted  to  npott,  at  the  expiration  of ;  by  the  plan  now  introdnced. 
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Charges  for  nnrder,  cslpal|le  homicide  not 
eimwatjpig  to  merder,  ead  grievoos  hurt,  how 
to  be  fremed. 

CIRCULAR  No.  6. 

Ftom  the  Offtciaiing  Rigislrar  of  the  High 
Couri  cf  Judicaiurt  at  Fort  William  in 
Bengal^  to  all  Criminal  Authorities  in  the 
Lower  and  Extra^Regulation  Provinces, 
dated  Calcutta,  tkt  iSth  July  186^. 

(Criminal  Side.) 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  Ki,  Chief 
Justice,  and-  the  Hon'ble  G.  Loch,  H.  V» 
Bayley,  L,  S.  Jackson,  and  A.  G.  Macpber- 
son,  Judges. 

Tfts  Court  are  pleased  to  cancel  their 
Circular  Orders — 

No.  6,  dated  nth  March  1863, 
„  16,     „     1 6th  June 
,,     5,     ,y     28th  March  1866, 
and  to  issue  the  following  instructions  which 
are  to  be  observed  in  framing  charges  under 
the  Indian  Penal  Code. 

2.  In  drawing  up  charges  for  offences 
falling  under  any  of  the  Sections  of  the 
Indian  Penal  Code  which  contain  special 
exceptions,  the  provisions  of  Section  237  of 
the  Code  of  Criminal  Procedure  must  be 
strictly  attended  to,  except  when  the  charge 
is  for— 

(a.)  Murder  (punishable  under  Section 
301  of  the  Penal  Code),  or 


(^.)  Cu^>able  homicide  not  amoentiog  to 
murder  (punishable  under  Section  304  of  the 
Penal  Code),  or 

(f.)  Voluntarily  causing  grievous  hurt 
(punishable  under  Section  325  of  the  Penal 
Code). 

3.  In  drawing  up  charges  for  murder, 
the  form  given  in  Section  243  of  the  Cri* 
minal  Procedure  Code  is  to  be  followed; 
and,  in  drawing  up  charges  for  culpable  ho* 
micide  not  amounting  to  murder,  the  form 
given  in  Section  239,  and,  in  drawing  up 
charges  for  voluntarily  causing  grievous  hurt, 
the  form  given  in  Section  239  of  that 
Code. 

4.  In  cases  where  exceptions  (of  which 
provocation  is  an  instance)  are  negatived,  it 
is  not  necessary  to  negative  provisoes  which 
can  exist  only  where  the  exceptions  exist. 


Procedure  is  regard  to  insane  priaonere. 

CIRCULAR  No.  7. 
From  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in  ^ 
Bengal,  to  all  Criminal  'Authorities  in 
the  Lower  and  Extra- Regulation  Pro- 
vinces, dated  Calcutta,  the  i8th  July 
186^. 

(Criminal  Side.) 
Present: 

The  Hon'ble  Sir  Barnes  Peacock,  Kt.,  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  H,  V, 

y  Bayley,  L.  S.  Jackson,  and  A,  G.  Mac* 
pherson,  Judges, 


Criminal 
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.  In.  modifioatiQa  of.  Circular  No.  i,  dated 
(,he  1 2  th  February  la^t,  the  Court  are  pleased 
to  issue  the  following  instructions  for  the 
guidance  of  Criminal  Authorities  :-r- 

2.  The  High  Court  of  Judicature  here- 
by declares  that  the  Circular  Order  No.  i, 
dated  12th  February  1867,  is  qot  to  be 
taken  as  applying  to  cases  in  which^  upon 
the  preliminary  enquiry  relating  to  an 
offence^  exclusively  triable  by  a  Court  of 
Session^  the  question  arises  whether  the 
accused,  at  the  time  when  he  did  the  act 
with  which  he  is  charged,  was  of  unsound 
mind.  In  respect  of  such  cases,*  the  fol- 
lowing  separate  instructions  are  issued,  and 
this  Circular  is  to  be  read  with  the  Circular 
Order  cited. 

3.  Section  226,  Code  of  Criminal  Proce- 
dure, does  not  positively  require  the  com- 
mitment of  the  accused  in  such  cases,  be- 
cause it  cannot  be  said  that,  where  it  clearly 
appears  that  the  accused  was  of  unsound 
^ind  at  the  time  of  committing  the  act  in 
question,  the  evidence  appears  to  be  sufficient 
for  conviction.  This  Section,  hoM^ever,  does 
not  provide  that  the  accused  shall  not  be  com- 
mitted in^any  other  case. 


4.  Section  225  provides  for  the  discharge 
of  the  prisoner  when  a  Magistrate  finds  tkat 
there  are  not  sufficient  grounds  for  commit^ 
ting  him  to  take  his  trials  and,  in  cases  which 
fall  under  the  other  general  exceptions  of 
the  Penal  Code,  there  clearly  would  be  tH> 
grounds  for  committing  the  accused,  because, 
on  proof  of  the  facts,  he  would  be  entitled  to 
an  acquittal  and  release. 

5.  But,  in  the  particular  case  under  con* 
sideration,  it  is  otherwise,  for,  when  a  per- 
son accused  is  acquitted  on  the  ground  of 
insanity,  the  Jury  or  Court  is  to  find  special- 
ly whether  he  committed  the  act  or  not ;  aod» 
if  he  be  found  to  have  conrmitted  it,  be  is 
to  be  kept  in  safe  custody  (Sections  393  and 
394,  Code  of  Criminal  Procedure).  There 
are,  therefore,  good  grounds  for  communing 
such  person  for  trial,  and  his  discbarge  is 
not  directed  by  the  226th  Section. 

6.  Commitment,  therefore,  seems  dis* 
cretional  with  the  Magistrates  in  such  cases, 
and,  in  the  opinion  of  the  Court,  there  can 
be  no  doubt  as  to  the  propriety  of  commit- 
ting the  accused,  in  order  to  the  taking  of 
proceedings  under  Sections  393  and  394  of 
the  Code  of  Criminal  Procedure. 


. «   •  t 
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Fonn  of  chargt  for  catot  of  rmpt. 

CIRCULAR  No.  8. 

From  ihe  Registrar  of  the  high  Court  of 
yudicaiure  at  Fort  William  in  Bengal, 
Jo  all  Sessions  fudges  and  Magistrates^ 
dated  Calcutta,  the  ph  August  i86»j. 

(Criminal  Side,) 

Present : 

The  Hon'ble  G.  Loch,  H.  V.  Bayley, 
I^.  S.  Jackson,  and  A.  G.  Macpherson, 
Judges. 

The.  Court,  having  taken  into  consideration 
the  form  of  charge  for  cases  of  rape  given 
in  letter  No.  876,  from  the  Officiating  Regis- 
trar, to  the  Sessions  Judge  of  Moorshedabad, 
dated  20th  September  1864,  published  in  L 
Weekly  Reporter,  Criminal  Letters,  page  2, 
are  pleased  to  cancel  the  instructions  there 
given,  and  to  direct  Committing  Officers 
to  draw  the  charge  in  the  following  words : 
"  That  ,  on  or  about  ,  at 

»         ,  committed  rape  upon  the  person 
of  ,  and  that  he  has  thereby  com- 

mitted an  offence  punishable  under  Section 
376  of  the  Indian  Penal  Code." 


Transmission  of  Appeals  by  prisoners  against 
sentences  or  orders  of  Sessions  Judges. 

CIRCULAR  No.  9. 

• 

From^  the  Registrar  of  the  High  Court  of 
Judicature  at  Fort  William  in  Bengal,  to 
Officers  in  charge  0/ Jails,  dated  Calcutta, 
the  jth  August  i86j. 

(Criminal  Side.) 

Present: 

The  Hon'ble  G.  I^h,  H.  V.  Bayley, 
L.  S.  Jackson,  and  A.  G.  Macpherson, 
Judges. 

In  consequence  of  different  modes  of 
procedure  being  followed  in  different  districts, 
the  Court  are  pleased  to  lay  it  down,  as  a 


general  rule,  that  petitions  of  appeal  against 
the  sentences  or  orders  of  Sessions  Judges, 
presented  to  officers  in  charge  of  Jails,  b^ 
forwarded  by  such  Officers  direct  to-  the 
High  Court,  intimation  of  the  fact  being  at 
once  given  in  each  instance  and  in  the  an* 
nexed  form  to  the  Judge  whose  sentence  or 
order  is  appealed  against. 

To  the  Sessions  Judge  of 

The  undersigned  begs  to  report,  for  th^ 
information  of  the  Sessions  Judge,  that  an 
appeal  by  the  prisoner 

against   the   Judge's    sentence   or 
order,  dated  ,  and  noted  at 

foot,  has  this  day  been  presented  to  the 
Officer  in  charge  of  the  Jail, 

and  has  been  forwarded  to  the  High  Court, 
as  required  by  Section  418  of  the  Code  of 
Criminal  Procedure. 


Speedy  disposal  of  eases  of  Murder  before  the 
commencement  of  Dusserah  racation. 

CIRCULAR  No.  10. 

From  the  Registrar  of  the  High  Court  of 
Judicature  at  Fort  \\illiam  in  Bengal, 
to  all  Sessions  Judges,  dated  Calcutta, 
the  28th  August  186'^. 

(Criminal  Side.) 

Present : 

The  Hon'ble  G.  Loch  and  L.  S.  Jackson,  ' 

Judges, 


J 


The  Court  request  that,  in  holding  their 
ail  deliveries  for  September  next.  Sessions 
udges  will  make^arrangments  for  trying, 
as  far  as  possible,  at  the  commencement  of 
their  Sessions,  all  cases  in  which  murder 
(Section  302  of  the  Pena?  Code)  is  one  of  the 
offences  charged,  as  it  is  important  that  the 
orders  of  the  High  Court,  in  all  cases 
in  which  capital  sentences  have  been  passed^ 
^ould  be  obtained  and  comn^unicated  to  the 
Sessit)ns  Courts,  before  the  commencement 
of  the  vacation. 

e 


<• 
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a.  The  High  Court  expect  that  no  Ses* 
sions  Judge  will  close  bis  Court  for  the 
Dusserah  vacation,  as  long  as  the  orders  of 
the  High  Court  regarding  such  capital  sen- 
tences have  not  been  received,  or  as  long 
PS  any  criminal  business  remains  undisposed 
of  which  can  be  heard ;  and  provision  must 
be  made  for  carrying  out  all  orders  of  the 
High  Court  reversing  or  modifying  sen- 
tences. 


Lays  down  rules  ref  arding  the  examination 
of  the_  accused  person*  medical  witness,  and 
other  witnesses.  Such  examinations  to  be 
annexed  to  recotd  of  the  trial. 

CIRCULAR  No.  ii. 

From  the  Registrar  of  the  High  Court  of 
Judicature  at  Fort  William  in  Bengal^ 
to  all  Sessions  Judges  and  Judicial  Com- 
missionersy  dated  Calcutta^  the  €nd  Sep* 
tember  i86j^ 

(Criminal  Side.) 

Present : 

The  Hon'ble  G.  Loch,  H.  V.  Bayley, 
L.  S.  Jackson,  and  A.  G.  Macpherson, 
Judges. 

Thb  following  rules  are  laid  down  by 
the  High  Court  of  Judicature  for  careful 
observance  by  Zillah  Judges  :-- 

L — The  "examination  of  the  accused 
person,"  which  is  directed  by  Section  366 
of  the  Code  of  Criminal  Procedure,  "  to  be 
given  in  evidence  at  the  trial,"  should  be 
put  in,  and  read  as  part  of,  the  case  for  the 
prosecution  before  the  accused  person  is 
called  upon  to  enter  on  his  defence. 

So  also  should  be  the  examination  of  a 
medical  witness  which  the  Court  is  directed 
(Section  ^68)  to  **  receive  as  primd facie 
evidence ; '  and  the  examination  of  a  witness 
in  a  case  in  which  it  '^may  be  given  in 
evidence"  under  Section  369  (if  it  is  con- 
sidered desirable  on  the  part  of  the  prose- 
cution to  put  in  such  examination). 

But,  before  examinations  are  received  as 
evidence  under  any  of  these  three  Sections, 
care  must  be  taken  to  see  that  they  are  in 
proper  form  and  duly  attested,  or  otherwise 
strictly  proved.  And,  under  Section  369,  the 
examination   cannot  be  given  as  evidence, 


unless.it  is  proved  thut  the  witness,  whose 

examination  it  is  proposed  to  put  in,  is  dead, 
or  the  Court  is  satisfied  that  for  sufficient  cause 
his  attendance  cannot  be  procured.  (See 
case  of  l^heekun  Doss,  Weekly  Reporter, 
Volume  VIL,  page  114,  Criminal  Rulings.) 

n. — Such  examinations,  when  so  received, 
are  to  be  detached  from  the  proceedings  in 
the  preliminary  enquiry  and  annex^  to 
the  record  of  the  trial. 

HL — In  the  case  of  the  Queen  versus 
Mussamut  Niruni  and  Monlrooddeen  (Weekly 
Reporter,  Volume  VII ,  page  49,  Criminal 
Rulings),  the  Court  held  that  an  examination 
of  the  accused,  which  had  not  been  recorded 
and  authenticated  in  the  mode  prescribed  by 
Section  205  of  the  Code  of  Criminal  Pro- 
cedure, was  not  admissible  in  evidence  at 
the  trial.  •Such  defective  examinations  ought 
not  to  be  placed  in  the  record,  unless  the 
prosecution  should  have  taken  exception  to 
the  order  of  the  Court  refusing  to  admit  It, 
in  which  case,  if  the  proceedings  be  submitted 
to  the  High  Court,  it  may  be  transmitted 
separately  with  a  memorandum  of  the 
Judge's  order  of  rejection. 


Additional  column  to  be  added  to  CircularB 
No.  10,  dated  14th  NoTember  1862,  and 
No.  12,  dated  5th  June  18^. 

CIRCULAR  No.  IS. 

From  the  Registrar  of  the  High  Court  of 
Judicature  at  Fort  William  in  BengaU 
to  all  Sessions  Judges  and  Judicial  Com- 
missioners, dated  Calcutta,  the  nth  Sep* 
tember  iS6y. 

(Criminal  Side.) 

Present ; 

The  Hon'ble  G.  Loch,  Judge. 

I   AM  directed  to  request  that,   in  8ob« 

mitting  to  the  Court 

No.    10,    dated    14th    the  return  prescribed 

'^Nr.W^-sth  June     in  the  Circular  Orfers 

1863.  noted  on  the  margio, 

you  will  add  a 
column  headed  *' number"  of  phsooers 
sentenced  to  transportation  for  periodfl 
exceeding  "  14  rears." 

•     f 
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Forwards  Circiilar  to  be  saMitated  for  No.  % 
dated  xTth  August  1867,  regarding  tnmsmts- 
sioo  of  a|>peals  by  prisoners. 


The  enclosed  Circular  is  to  be  substituted 

for  Circular  No.  9,*  dated  17th  August  1867, 
previously  sent. 


CIRCULAR  No.  9. 


against  the  sentences  or  orders  of  Sessions 
Judges,  presented  to  officers  in  charge  of 
Jails,  be  forwarded  by  such  Officers  direct 
to  the  Registrar  of  the  High  Court  of  Judi- 
cature ;  intimation  of  the  fact  being  at  once 
given  in  each  instance,  and  in  the  annexed 
form  to  the  Judge  whose  sentence  or  order 
is  appealed  against. 

2.  Petitions  of  appeal  must  be  presented 
within  the  period  allowed  for  appeal,  as 
provided  in  Section  413  of  the  Criminal 
Procedure  Code,  and  must  be  accoitopanied 
by  a  copy  of  the  sentence  or  order  appealed 
against,  as  provided  by  Section  416. 

3.  Petitions  not  presented  in  time,  or  not 
accompanied  as  above,  are  not  to  be  trans- 
mitted to  the  Registrar,  but  to  be  returned 
to  the  petitioner,  with  an  endorsement  by 
the  Officer  in  charge  of  the  Jail  showing 
the  date  of  presentation. 

To  tlu  Sessions  yudge  of 

The  undersigned  begs  to  report,  for  the 

information  of  the  Sessions  Judge,  that  an 

appeal  by  the  prisoner  • 

against  the  Judge's  sentence  or 
order,  dated  ,  and  noted  at  foot, 

Ix    consequence  of    different  modes    of ,  ^^  *''s  day  been  presented  to  the  Officer 

t 
in  charge  of  the 


From  the  Registrar  of  the  High  Court  of\ 
Judicature  at  Fort    William   in   Bengal,  \ 
to     Officers  in    Charge    of  yails,   dated 
Calcutta,  the  Jth  August  i86y. 


(Criminal  Side.) 


Present : 


The  Honble  G.  Loch,  H.  V.  Bayley, 
L.  S.  Jackson,  and  A.  G.  Macpherson, 
Judges, 


I  Jail,  and  has  been  forwarded  to  the  High 


procedure  being  followed  in   different  dis- 
tricts, the  Court  are  pleased  to  lay  it  down, , 

j  Court,  as  required  by   Section  418   of  the 

as  a  general  rule,  that  petitions  of  appeal  [  Cbde  of  Criminal  Procedure. 


*  See  dnte^  Criminal  Circulars,  p.  5. 
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Officer  in  charge  of  the  Jail, 


RULES   OF   PRACTICE  OF  THE   HIGH   COURT. 


Mm 


Rules  of  Practice  adopted  by  the  High 
Court  on  hst  June  iSSy,  regarding  the 
a<imsvon  0/  Reviews,* 

I.  The  existing  rules  relating  to  re- 
views of   judgment  are  hereby  rescinded. 

II*  Every  Division  Court  shall  sit  one 
day>  and,  if  necessary^  oftener,  in  each 
month,  to  hear  appUcatioos  for  review  of 
its  judgments. 

III.  Applications  for  reyiew  of  judg* 
meat  shall  be  presented  to  the  Deputy 
Registrar,  and  shall  set  forth  plainly  and 
concisely  the  grounds  on  which  a  review 
Is  sought,  and  shall  contain  a  certificate  by 
an  Advocate  or  Vakeel  of  the  Court  similar, 
mutatis  mutandisy  to  that  prescribed  in 
cases  of  special  appeal ;  when  the  applica. 
tion  is  not  so  certified,  the  Deputy  Regis- 
trar shall  not  file  the  same,  but  return  it  to 
Ibe  party  that  he  may  present  it  in  open 
Court. 

JV.  Every  application  for  review  shall 
be  acccHnpanied  by  a  copy  of  the  judgment 
or  order  complained  of;  and,  when  the 
application  proceeds  on  the  j^ound  of  a 
discovery  of  new  matter  or  evidence,  the 
documents,  if  any,  relied  upon,  shall,  if 
possible,  be  annexed  to  the  application,  and 
the  name  or  names  of  the  witness  or  wit- 
nesses to  be  examined,  if  any,  together  with 
a  declaration  seUing  forth  the  circumstances 
under  which  such  discovery  has  been 
made. 

V.  Whenever  oii  i^Tication   for   review 

Is   filed  within  th'.  period  of  90  days,  the 

— -^-^^^.^^^^^^■^^— ^-^— ^^^™^^'^^'"™^~~— ^^»»^— ^^— ^— ^^^— .^^^j^^ 

•  Vide  5  Weekly  Repoiter,  Rules  of  PractiGe,  pp.  3 
and  7* 

Vol.  VIII, 


Deputy  Registrar  shall  cause  a  notice  of 
such  application  to  be  served  on  the  Vakeel 
who  appeared  for  the  opposite  patty.  If 
two  or  more  Vakeels  appeared,  then  such 
notice  may  be  served  on  any  one  of  sueh 
Vakeels. 

VI.  After  notice  has  been  served,  the 
application  shall  be  set  down  for  hearing 
at  the  next  sitting  for  reviews  of  the  Di- 
vision Court,  whose  judgment  the  petitipn- 
er  seeks  to  have  reviewed ;  and  the  appli- 
cation shaU  be  heard  and  determined  at  such 
next  sitting,  unless,  on  the  motion  of  either 
party,  the  Court  think  fit  to  appoint  a  later 
day,  or  unless  the  Court  shall  othenrlse 
order. 

VIL  When  the  application  is  luX  mado 
within  90  days,  or  the  opposite  party  was 
not  represented  by  a  Vakeel  at  the  bearing, 
or  in  any  previous  stage,  of  the  appeal.  Or 
in  any  case  in  which  the  Deputy  Registrar 
considers  that  any  special  orders  may  be 
necessary,  he  shall  take  the  orders  of  the 
Division  Court  as  to  the  service  of  notice. 

VIII.  When  the  Judges  forming  the  Di- 
vision Court  which  recorded  the  judgment 
are  no  longer  sitting  in  the  same  Division 
Court,  the  Deputy  Registrar  shall,  after  the 
Service  of  notice,  submit  the  application  to 
the  senior  of  such  Judges,  or  to  the  remi4n- 
ing  Judge,  if  the  senior  shall  have  left  the 
High  Court,  or  shall  not  be  present  on  the 
appellate  side  of  tlie  Court,  in  ord^r  to  an 
arrangement  being  made  for  the  hearing  of 
the  application. 

IX,  Applications  \w  levied  of  the 
judgments  of  IKvision  Go«its,  er  of  auitfe 


Rules  of 
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Judges*  whefe  such  Judge,  or  both  the 
Judges  forming  the  Division  Court,  have 
left  the  High  Court,  shall  be  submitted,  in 
the  first  instance,  to  the  Chief  Justice,  or 
to  the  Judge  whom  he  shall  appoint  to  hear 
such  applications. 

X.- Where  the  application  is  for  a  re- 
view of  the  judgment  of  a  single  Judge, 
the  application  shall  be  heard,  and  may  be 
granted,  by  that  Judge;  but  in  no  other 
case  shall  a  review  of  the  judgment  of  a 
singlef  Judge  be  granted,  save  on  a  hearing 
by  at  least  two  Judges. 

XI.  No  review  of  the  judgment  of  two 
or  more  absent  Judges  shall  be  granted,  ex- 
cept on  a  hearing  by  a  greater  number  of 
Judges. 

XIL  Three  clear  days'  notice  shall  be 
given  of  each  intended  sitting  of  a  Division 
Court  for  the  purpose  of  hearing  applica- 
tions for  review;  and  the  Court  shall  sit 
from  day  to  day  till  such  applications  have 
been  concluded,  unless  the  Court  shall  other- 
wise order. 


III.  The  petition  of  appeal  shall  be  in 
the  English  language,  and  shall  contain  the 
grounds  of  appeal  numbered  seriatim^  and 
shall  be  subscribed  by  an  Advocate  or 
Vakeel  of  the  Court. 

IV.  The  appellant  shall  not  be  required, 
I  as  in  ordinary  appeals,  to  file  with  such  peti- 
I  tion  of  appeal  a  copy  of  the  judgihent  ap- 
pealed from. 

V.  Separate  registers  shall  be  opened 
by  the  Deputy  Registrar  for  the  entry  of 
such  appeals  in  the  following  form : — 


'pdssBd 


o  art  g^ 
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^  Rules  of  Practice  adopted  by  the  High 
Court  on  sth  August  iSSy,  regarding  the 
admission  of  Appeals  und^r  Section  /j 
of  the  Letters  Patent, 

I.  Akpeals  to  the  High  Court  under 
Section  1 5  of  the  Letters  Patent  from  the 
jtidgments  of  a  Division  Court  on  the  ap- 
pellate side  of  the  Hrgh  Court  shall  be 
presented  to  the  Deputy  Registrar  within 
thirty  days  after  the  dale  of  the  judgments 
appealed  from,  unless  the  Court  in  its  discre- 
tion on  good  cause  shown  shall  grant  further 
time. 

!    II.  Such  appeals  shall  be  written  on  stamp- 
paper  prescribed  fot  plaints. 
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•  In  the  High  Court  of  Judicature 

at  Fort  William  in  Bengal. 
Appeal  No.  of  i86  . 

Appeal 
No.  OF  i86  . 

Appellant, 


versus 


To 


Respondent, 


Pleader  for  the 

Take  notice  that  an  appeal  has  this 

day,  under  Section  15  of  the  Letters 

Patent^  been  filed  on  behalf  of  the 

above  by  Vakeei, 

from  the Jud)pnent  of 
the  Division  Court  (Mr.  Justice 
and  Mr.  Justice  )  to  the 

Court  at  largfc,  and  that  it  has  been 
set  down  for  hearing  before  the  Court 
at  large  on 


VI.  Im- 
mediately 
after  such 
an  appeal  is 
filed  and  re- 
gistered^ the 
Deputy  Re- 
gistrar shall 
prepare  a 
notice  of 
the  appeal 
in  the  an- 
n  e  X  e  d 
form*      foi 


Dated  the 


day  of 


186  . 


service  on 
the  respond- 
ent, and 
shall  cause 
the  notice  to 
be  served  on 
the  Vakeel 
who  ap- 
peared  for   the   respondent   in  the    appeal 


Sifpied  and  sealed  by  order  of  the 
High  Court, 

Deputy  Registrar, 


in  which  the  judgment  W2&  given.  If 
two  or  more  Vakeels  shall  have  appeared 
on  behalf  of  the  respondent,  such  notice  may 
be  served  on  any  one  of  such  Vakeels; 
but  in  any  case  in  which  the  respondent 
ciay  not  have  entered  appearance  in  the 
appeal  in  which  the  judgment  was  given, 
the  notice  shall  be  served  in  the  mode  pro* 
vided  by  law  for  the  service  of  a  notice  in 
ordinary  appeals,  that  is  to  say,  through  the 
Local  Court  from  whose  judgment  the  case 
shall  have  been  originally  appealed. 

VII.  Such  appeals  shall  be  heard  before 
a  Division  Court,  which  shall  consist  of  at 
least  three  Judges  other  than  the  Judges 
of  the  Division  Courts  from  whose  judg- 
ments the  appeals  are  preferred ;  and  the 
Deputy  Registrar  shall,  as  soon  after 
such  appeals  are  filed  and  registered  as 
possible,  submit  the  papers  to  the  Chief 
Justice  for  the  necessary  orders  for  their 
hearing.  * 


I* 


IN  THE  JUDICIAL  COMMITTEE  OF  THE  PRIVY  COUNCIL. 


The  ijlh  November  1866. 

Present : 

Lord  Westbury,  Sir  James  W.  Colvile,  Sir 
E.  V.  Williams,  and  Sir  Lawrence  Peel. 

Hindoo  Law— Partition— Undivided  Property. 

On  Appeal  from  the  Sudder  Detvanny 
Adawlut  of  Madras. 

Appoovier 

venus 

Ramasubba  Aiyan  and  others. 

An  actual  partition  by  metes  and  bounds  is  not  neces- 
sary to  render  a  division  of  undivided  property  complete. 
But,  when  the  members  of  an  Undivided  family  agfree 
amons^  themselves,  with  regfard  to  particular  property, 
that  it  shall  henceforth  be  the  subject  of  ownership  m 
t!tx\j^\ti  defined  shares,  then  the  character  of  undivided 
firoperty  and  joint  enjoyment  is  taken  away  from  the 
subject-matter  so  agreed  to  be  dealt  with:  and  each 
memoer  thenceforth  has,  in  the  estate,  a  definite  and 
certditn  share  which  he  may  claim  the  right  to  receive  and 
to  enjoy  in  severalty,  although  the  property  itself  has^^ 
not  been  actually  severed  and  divided. 

This  is  an  appeal  brought  from  a  decree 
of  the  Sudder  Court  at  Madras,  which  affirm- 
ed the  decree  of  the  Zillah  Court  of  Tinne- 
vell/i  which  itself  affirmed  the  original  de- 
cree of  the  Sudder  Ameen  of  that  District. 
It  is,  therefore,  an  appeal  from  three  decrees 
unanimous  in  rejecting  the  claim  of  the 
appellant.  • 

The  present  appeal  is  founded  upon  an 
allegation  that  certain  property,  shares  in 
which  are  claimed  by  the  appellant,  conti- 
nues the  undivided  property  of  the  family, 
of  which  the  appellant  was  a  member,  and 
which  was  originally  an  undivided  family. 
The  foundation  of  the  defence  to  the  appel- 
lant's claim  is  an  instrument  which  we  will 
call,  for  the  present  purpose,  a  deed  of 
division,  dated  22nd  of  March  1831. 

Certain  principles,  or  alleged  rules  of  law, 
have  been  strongly  contended  for  by  the 
appellant.  One  of  them  is  that,  if  there  be 
a  deed  of  division  between  the  members  of 
an  undivided  family,  which  speaks  of  a 
division  having  been  agreed  upon,  to  be 
thereafter  made,  of  the  property  of  that 
family,  that  deed  is  ineffectual  to  convert 
the  undi3[ided  property  into  divided  property 
until  it  nas  been  completed  by  an  actual 
partition  by  metes  and  bounds. 
.  Their  Lordships  do  not  find  that  any  such 
doctrine  has  been  established,  and  the  argu- 
ment appears  to  their  Lordships  to  proceed 
upon  error  in  confounding  the  division  of 


title  with  the  division  of  the  subject  to  which 
the  title  is  applied. 

According  to  the  true  notion  of  an  un- 
divided family  in  Hindoo  Law,  no  individual 
member  of  that  family,  whilst  it  remains 
undivided,  can  predicate  of  the  joint  and 
undivided  properly,  that  he,  that  particular 
member,,  has  a  certain  definite  share.  No 
individual  of  an  undivided  family  could  go 
to  the  place  of  the  receipt  of  rent,  and 
claim  to  take  from  the  collector  or  bailiff  of 
the  rents  a  certain  definite  sliare.  The  pro- 
ceeds of  undivided  property  must  be  brought 
according  to  the  theory  of  an  undivided 
family,  to  the  common  chest  or  purse,  and 
then  dealt  with  according  to  the  modes  of  en- 
joyment of  the. members  of  an  undivided 
family.  But,  when  the  members  of  an  un- 
divided Jamily  agree  among  themselves  with 
regard  to  particular  property,  that  it  shall 
thenceforth  be  the  subjeet  of  ownership.  In 
certain  defined  shares,  then  the  character  of 
undivided  property  and  joint  enjoyment  is 
taken  away  from  the  subject-matter  so  agreed 
to  be  dealt  with ;  and  in  the  estate  each  mem- 
ber has  henceforth  a  definite  and  certain  share 
which  he  may  claim  a  tight  to  receive  and 
to  enjoy  in  severalty,  although  the  property 
itself  has  not  been  actually  severed  and  divid- 
ed. 

With  reference  to  the  cases  in  the  in- 
ferior Courts,  which  have  been  relied  upon 
by  the  appellant,  we  believe,  upon  an  exami- 
nation of  them,  that  there  is  not  to  be  found 
in  any,  clearly  and  affirmatively,  the 
doctrine  contended  for  with  reference  to 
an  agreement  for  the  conversion  of  joint- 
ownership  into  separate  ownership,  namely, ' 
that  such  agreement  is  of  no  effect 
to  convert  an  undivided  family  into 
a  divided  family  without  an  actual  partition. 

In  the  last  case  cited  and  relied  upon  by 
the  appellant,  decided  in  the  month  of 
February  1865,  in  the  High  Court  at  Madras, 
the  Court  refuses  to  assent  to  the  doctrine 
that  nothing  short  of  an  absolute  partition 
by  metes  and  bounds  in  the  lifetime  of  the 
different  members  will  make  the  shares  of 
the  property  divided. 

Undoubtedly  their  Lordships  would  be 
unwilling  to  reverse  any  rule  of  property 
which  had  been  long  and  consistently  acted 
upon  in  the  Courts  of  the  Presidency ;  but, 
»t  is  Impossible  for  them  here  to  come  to  the 
conclusion  that  the  doctrine  contended  for 
by    the    appellant  is  to  be  considered    a 
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rule  which  h&s  been  so  accepted  or  acted 
u|X)n  by  those  Courts.  Upon  an  examination 
of  the  cases,  it  will  be  found  that  in  some 
the  deed  of  partition  was  not  attended  by 
any  subsequent  act,  and  had  been  repudiated 
by  the  subsequent  cond  uct  of  the  parties ;  and 
in  another  of  the  cases  cited,  where  there 
had  been  a  decree  of  partition,  it  seems 
that  the  decree  of  partition  had  been  aban- 
doned. 

If,  then,  the  rules  derivable  from  the  true 
theory  of  undivided  family  are  such  as  we 
have  described  and  are  not  at  variance  with 
any  settled  course  of  legal  decision,  let  us 
apply  those  rules  to  the  deed  upon  which 
this  case,  in  reality,  depends. 

The  appellant  admits  that  the  deed  was 
operative  with  regard  to  a  certain  number 
of  villages,  because,  he  says,  those  were 
actually  divided ;  but  he  contended  it.  was 
not  a  deed  which  made  the  family  a  divided 
family  with  regard  to  the  rest  of  the  villages, 
because  it  has  not  been  followed  6y  actual 
partition. 

It  is  necessary  to  bear  in  mind  the  two- 
fold application  of  the  word  "division." 
There  may  be  a  division  of  right,  and  there 
may  be  a  division  of  property ;  and  thus, 
after  the  execution  of  this  instrument,  there 
was  a  division  of  right  in  the  whole  pro- 
perty, although,  in  some  portions,  that  divi- 
sion of  right  was  not  intended  to  be  folloived 
up  by  an  actual  partition  by  metes  and 
bounds,  that  being  postponed  till  Some 
future  time  when  it  would  be  convenient  to 
make  that  partition. 

The  deed,  after  dealing  with  the  villages 
that  were  intended  at  once  to  be  the  subject 
of  an  actual  partition,  proceeds  thus :  *'  But. 
inasmuch  as  it  is  not  intended  to  divide  now." 
^  What  is  the  meaning  of  the  words  "  divide 
now  "?  Clearly,  to  make  the  same  partition  of 
the  villages  that*  follow  as  had  previously 
been  directed  to  be  made  of  the  villages 
which  precede.  "  But,  inasmuch  as  it  is  not 
convenient  to  divide  now  one  moiety  of  the 
villages  "  (then  follows  an  enumeration  of  the 
villages),  "  we  shall  divide  every  year  in 
six  shares  the  produce  of  them  and  enjoy  it, 
after  deducting  the  Sarkar  sist  and  charges 
on  the  villages."  Nothing  can  express 
more  definitely  a  conversion  of  the  tenancy, 
and  with  that  conversion  a  change  of  the 
5i{Uu5  of  the  family  quoad  this  property. 
The  produce  is  no  longer  to  be  brought  to 
the  common  chest  as  representing  the 
income  of  an  undivided  property,  but  the. 
proceeds  are  to  be  enjoyed  in  six  distinct 
equal  shares  by  the  members  of  the  family 


who  are  thenceforth  to  become  entitled  to 
those  definite  shares.  Thus — using  the 
language  of  the  English  law  merely  by  waj 
of  illustration — the  joint-tenancy  is  severed, 
and  converted  into  a  tenancy  in  common. 

Then,  if  there  be  a  conversion  of  the 
joint-tenancy  of  an  undivided  family  into  a 
tenancy  in  common  of  the  members  of  that 
undivided  family,  the  undivided  family  be- 
comes a  divided  family  with  reference  to  the 
property  that  is  the  subject  of  that  agreement, 
and  that  is  a  separation  in  interest  and 
in  right,  although  not  immediately  followed 
by  a  de-facto  actual  division  of  the  subject- 
matter.  This  may  at  any  time  be  claimed 
by  virtue  of  the  separate  right. 

The  words  with  which  this  instrument 
of  the  22nd  of  March  1834  concludes 
manifest  an  intention  to  become  divided ;  for, 
after  expressing  that  they  had  already- 
divided  the  silver,  brass,  utensils,  the  parties 
use  these  words:  "We  have  henceforward 
no  interest  in  each  other's  effects  and  debts, 
except  friendship  between  us."  We  find, 
therefore,  a  clear  intention  to  subject  the 
whole  of  the  property  to  a  division  of 
interest,  although  it  was  not  immediately  to 
be  perfected  by  an  actual  partition. 

We  have  examined  the  whole  of  these 
papers  with  great  anxiety  and  care;  *we 
have  been  very  much  assisted  by  the  argu- 
ment at  the  bar  and  by  the  able  manner  in 
which  the  cases  on  both  sides  have  been 
prepared. "  We  have  no  doubt  of  the  true 
principle  which  is  applicable  to  the  matter, 
or  of  the  legal  effect  of  this  deed  of  March 
1834.  It  operated  in  law  a  conversion  of 
the  character  of  the  property  and  an 
alteration  of  the  title  of  the  family,  convert- 
ing it  from  a  joint  to  separate  ownership, 
and  we  think  the  conclusion  of  law  is  correct. 
Viz.,  that  that  is  sufficient  to  make  a  divided 
family,  and  to  make  a  divided  possession  of 
what  was  previously  undivided,  without  the 
necessity  of  its  being  carried  out  into  an 
actual  partition  of  the  subject-matter. 

Upon  all  these  grounds  we  concur  with  the 
decisions  of  the  Courts  below,  and  we  think  it 
right  to  advise  Her  Majesty  to  dismiss  this 
appeal,  and  to  dismiss  it  with  costs. 

As  the  appellant  admitted,  with  great 
propriety,  that,  provided  the  conclusion  of 
their  Lordships  was  that  the  proiierty  was 
divided,  then  the  shares  which  he  now  claims 
have  followed  a  course,  of  descent  with 
which  he  has  no  right  whatever  to  interfere — 
we  say  nothing  upon  the  question  of  adop'^ 
tion.  Her  Majesty's  order,  will  merely  con- 
firm the  decree  of  the  Court  below. 
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The  4th  July  1867. 

Present : 

Sir  James  W.  Colvile,  Sir  Edward  Vaughan 
Williams^  Sir  Richard  Torin  Kindersley, 
and  Sir  Lawrence  Peel. 

Mahpmedan  Law— Onus  probandi— Suit  by 
MRhomedan  wife  ag^ainst  husband  (lot  re- 
coTery  of  property) — Bona-fide  purchaser — 
Benamee  transactions  (Presumptions  against) 

*  — Omission  to  sue— Section  %  Act  VIII.  of 
1859 — Construction — Suit  for  conjugal  rights 
(by  Mahomedan  husband)— Section  15,  Regu- 
lation IV.  of  Z793— Section  200,  Act  VIII. 
of  Z859. 

On  Appeal  from  the  High  Court  at 
Calcutta, 

Moonshee  Buzloor  Ruheem 
versus 


Shamsoonnissa  Begum, 

and 
Judoonath  Bose 


versus 


Shamsoonnissa  Begum. 

In  a  suit  by  a  Mahomedan  wife»  who  had  left  her  hus- 
band's protection  on  account  of  ill^usajfe,  for  recovery, 
amonjr. other  property,  of  certain  securities  belong-ing  to 
her  which  had  eot  into  the  husband's  possession,  and 
the  detention  of  which  he  justified  on  the  ground  that 
he  had  purchased  them  from  her,  and,  on  their  endorse- 
ment and  delivery  to  him,  had  paid  the  full  value  for 
them,  the  correct  principle  as  to  the  onus  of  proof  is  that, 
although  tlie  wife  may  have  failed  to  establish  affirm- 
atively the  precise  case  alleged  by  her,  her  husband, 
having  admitted  the  receipt  of  the  securities  from  her, 
was  bound  to  show  something  more  than  mere  endorse- 
ment and  delivery;  that,  the  relation  of  the  parties 
being  what  it  was,  it  lay  upon  him  to  prove  that  the 
transactions  which  he  set  up  were  bonti-fide  sales  and 
purchases,  and  that  he  actually  gave  full  value  for  what 
ne  received  from  her ;  and,  where  it  was  proved  that  the 
wife  had  the  securities  while  under  her  husband's  pro- 
tection, and  some  had  passed  from  her  to  him,  and  others 
to  his  creditors,  and  that  the  wife  left  her  husband's 
house  in  destitution,  the  proof  adduced  by  the  husband 
as  to  the  sale  for  full  consideration  to  him  must  be  full 
and  clear,  and  such  as  to  satisfy  a  Court  of  Justice  that 
the  transactions  ^vcre  conducted  fairly  and  properly, 
and  with  a  due  regard  to  the  rights  and  interests  of  the 
wife. 


Where  it  was  in  proof  that  a  portiofl  of  the  immove- 
able property  of  the  wife  had  passed  to  a  bond-fide  pur- 
chaser under  conveyances  executed  by  the  wife  to  her 
husband  or  to  such  purchaser,  the  burden  of  proof  in  a 
suit  by  her  to  recover  the  property  is  upon  her,  as  she 
seeks  to  be  relieved  from  the  effect  of  her  own  convey- 
ances, the  execution  of  which  she  does  not  dispute, 
against  one  who,  if  not  an  absolute  stranger,  stands  in 
no  fiduciary  relation  to  her. 

The  habit  of  holding  land  benamee,  though  inveterate 
in  India,  does  not  justify  the  Courts  in  making  every 
presumption  against  apparent  ownership. 

The  words  "  if  a  plaintiff  relinquish  or  omit  to  sue  for 
any  portion  of  his  claim,  a  suit  for  the  portion  so  relin- 
(luished  or  omitted  shall  not  afterwards  be  entertained  " 
in  Section  7,  A(ft  VIII.  of  1S59,  plainly  include  accidental 
or  involuntary  omission,  as  well  as  acts  of  deliberate 
relinquishment.  If  the  words  of  a  law  are  clear  and 
positive,  they  cannot  be  controlled  by  any  consideration 
of  the  motives  of  the  party  to  whom  it  is  to  be  applied, 
nor  limited  by  what  the  Judges  who  apply  it  may 
suppose  to  have  been  the  reasons  for  enactmg  it. 

The  correct  test  when  a  second  suit  is  brought  for 
something  omitted  to  be  sued  for  in  a  previous  suit  is, 
whether  the  claim  in  the  new  suit  is,  in  fact,  founded  on 
a  cause  of  action  distinct  from  that  which  was  the 
foundation  of  the  former  suit. 

A  Mahopiedan  husband  may  institute  a  suit  in  the 
Civil  Courts  of  India  to  enforce  his  marital  rights  by 
compelling  his  wife  against  her  will  to  return  to  co- 
habitation with  him,  and  such  suit  must,  under  the 
'imperative  words  of  Section  15,  Regulation  IV. of  1793, 
and  the  nature  of  the  thing,  be  determined  according  to 
the  principles  of  Mahomedan  Law.  If  the  wife  raise  a 
defence  ot  cruelty,  she  must  prove  violence  of  such  a 
character  as  to  endanger,  or  a  reasonable  apprehension 
of  danger,  to  her  personal  health  or  safety.  The  ratio 
decidendi  in  such  a  case  considered  and  laid  down. 

Quaere. — Whether,  under  the  present  procedure,  the 
disobedience  of  a  wife  to  obey  the  order  of  the  Court 
to  return  to  her  husband  can  be  enforced  by  giving  her 
over  bodily  into  her  husband's  hands.  Such  disobedi- 
ence would  seem  to  fall  within  Section  200  of  the  Code, 
and  to  be  enforceable  only  by  imprisonment,  or  attach- 
ment of  property,  or  both. 

The  appellant,  in  three  of  the  four  ap- 
peals of  which  their  Lordships  have  now  to 
dispose,  is  Moonshee  Buzloor  Ruheem,  %, 
Bengal  zemindar.  The  respondent,  in  all 
four  appeals,  is  his  wife,  Shurasoonnissa 
Begum.  Her  father,  Moonshee  Hossain  AH, 
died  in  the  year  1837,  possessed  of  consider- 
able wealth.  His  co-heirs,  according  to 
Mahomedan  Law,  \vere  his  thrq^  widows 
Ashruffnissa,  Oomdatunnissa,  and  the 
respondent's  mother  Komerunnissa ;  two 
daughters,  viz.,  the  respondent  and  a  post- 
humous child,  named  Nujmunnissa,  and  his 
nephew  Boo  Ali.  His  estate  was  divisible 
amongst  these  persons  in  twenty-fourth  parts 
or  shares,  of  which  the  respondent  and  her 
sister  each  took  eight.  The  settlement  of 
his  affairs,  however,  occasioned  a  good  deal 
of  litigation,  and  the  respondent  did  not 
obtain  full  possession  of  her  share  until 
November  1847. 

She  had  previously,  and  in  the  month  of 
April  or  May  of  that  year,  being  then  a  widow 
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with  five  children  by  her  first  husband,  be- 
come the  wife  of  the  appellant,  the  Moon- 
shee.  By  him  she  has  had  one  daughter. 
In  July  1853,  in  consequence  of  the  death 
of  her  sister  Nujmunnissa,  which  took  place 
in  August  1849,  and  of  the  compromise 
o^  a  suit  with  that  lady's  husband,  she  re- 
ceived a  large  accession  of  fortune.  Her  co- 
habitation with  the  Moonshee  continued 
until  the  28th  of  December  1855,  when, 
on  a  complaint  by  her  of  ill-usage  on  his 
ps^rt,  she  was  allowed  by  the  Magistrate 
of  the  24-Pergunnahs  to  leave  his  house. 
They  have  since  lived  separately,  and  the 
present  litigation  dates  from  that  time. 

On  the  8th  of  April  1856,  she  instituted 
against  her  husband  a  suit  for  the  recovery 
of  her  property,  which,  she  alleged,  he  had 
detained  or  made  away  with.  On  the  same 
day  he  commenced  against  her  and  one  of 
her  sons-in-law  a  suit,  of  which  the  object 
was  to  enforce  his  marital  rights,  «by  com- 
peliiDg  her  return  to  his  house  and  control. 
These  suits,  in  the  argument  before  us,  were 
called  respectively  the  "property  suit"  and' 
the  "  restitution  suit" — a  nomenclature  which 
it  may  be  convenient  to  adopt. 

The  "properly  suit"  was  originally 
brought  against  the  husband  alone.  By  his 
answer  it  appeared  that  certain  portions  of 
the  landed  property  claimed  by  her  bad  got 
into  the  possession  of  two  persons,  named 
Judoonath  Bpse  and  Mirtonjoy  Bose.  They 
were  accordingly  brought  before  the  Court 
by  supplemental  plaint,  on  an  allegation 
that  they  were  the  defendants  of  the  prin- 
cipal defendant,  the  Moonshee,  and  held 
Benamee  for  him.  The  suit  was  tried  before 
the  Civil  Judge  of  the  24-Pergunnahs. 
His  decree,  which  bore  date  the  25ih  of  July 
1&59,  awarded  to  the  respondent  Com- 
pany's papers  to  the  amount  of  Rs.  2,34,800, 
and  cash  to  the  amount  of  Rs.  20,511, 
dismissing  the  suit  as  to  the  other  move- 
able property  claimed  -by  her.  It  also 
decreed  the  restitution  to  her  of  the  immove- 
able property  held  by  Judoonath  Bose,  with 
mesne-profits  to  be  paid  by  the  Moonshee, 
but  dismissed  the  suit  as  against  Mirtonjoy 
Bose  without  costs.  All  the  defendants  ap- 
pealed against  this  decree,  the  appeal  of 
Mirtonjoy  being  for  his  cost8«  The  High 
Court  of  Calcuua^  by  its  decree,  dated  the 
39th  of  >Iovember  1862,  confirmed,  with 
some  slight  variations,  the  decree  as  to  the 
Company's  papers,  directing,  the  Moonshee 
to  restore  the  papers  to  the  amount  of  Rs? 
82,000,  which  remained  in  his  hands;  and  to 


replace  the  others  by  the  purchase  of  Com- 
pany's papers,  to  an  amount  equal  to  that  of 
the  missing  papers,  but  reversed  the  Judge's 
decree  as  to  the  Rs.  20,511  cash.  It  cod* 
firmed,  however,  the  decree  as  to  the  pro- 
perty held  by  the  appellant  Judoonath  Biose, 
making  him  also  responsible  for  the  mesne- 
profits.  And  it  further  decreed  the  recoa> 
veyance  to  the  respondent  by  Mirtonjoy  of 
the  immoveable  property  held  by  hiui. 
Against  this  decree  the  appellants  Moonshee 
Buzloor  Ruheem  and  Judoonath  Bose  have 
severally  appealed  to  Her  Majesty.  No 
appeal  has  been  preferred  by  MirtODJoj 
Bose. 

The  restitution  suit  was  tried  by  the  Prin* 
cipal  Sudder  Ameen  of  the  24-Pergunnabs, 
who,  by  his  decree,  dated  the  28th  of  De- 
cember i860,  dismissed  it  with  costs. 
On  appeal,  the  High  C!ourt  of  Calcutta 
confirmed  that  decision  by  its  decree  of  the 
25th  of  July  1863.  The  Moonshee  has 
appealed  against  both  these  decrees. 

His  remaining  appeal  is  against  a  decree 
of  the  High  Court,  made  on  the  13th  of 
February  1863,  in  another  suit  insiitated 
against  him  by  his  wife.  The  object  of  that 
suit  was  to  recover  from  him  a  Company's 
paper  for  Rupees  10,000,  for  which,  as  she 
alleged,  she  had  inadvertently  omitted  to 
sue  in  the  property  suit.  Objections,  which 
will  be  hereafter  considered,  were  taken  to 
the  maintenance  of  this  fresh  suit,  and  were 
allowed  by  the  Zillah  Judges  But  the  High 
Court  reversed  his  decision,  and  remanded 
the  cause  for  trial  on  the  merits. 

Having  thus  stated  the  general  history 
and  scope  of  this  unfortunate  and  complex 
litigation,  their  Lordships  will  proceed  to 
deal  first  with  the  appeals  in  the  property  sait. 
The  respondent  having  preferred  no  appeal 
against  the  decree  of^he  High  Court,  her 
claims,  in  respect  of  the  moveable  property, 
must  be  taken  to  be  now  reduced  to  one  for 
the  Government  securities  to  the  amount  of 
Rs.  2,34,800,  which  the  Moonshee  has  beco' 
ordered  to  restore  or  replace.  And  their 
Lordships  will  begin  by  considering  whether 
the  decrees  under  appeal  can  be  supported 
against  him  in  that  respect. 

That  all  these  securities  came  to  ber 
hands  whilst  she  was  an  inmate  of  hit 
zenanah  ;  that  they  all  passed  from  her  to 
him ;  that  some  of  them  remain  in  his  pos- 
session  ;  and  that  others  have  been  traced  to 
his  creditors — is  incontestable.  That  die 
came  to  his  house  a  wealth}'  womaa,  and 
left    it    almost    destitute,    admits    of   w 
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doubt.  And  it  can  scarcely  be  denied  that 
transaclions  of  this  nature  and  magnitude 
between  husband  and  wife,  with  such  a 
result,  require  a  full  and  clear  explanation 
OD  the  part  of  the  former,  supported  by  such 
evidence  as  shall  satisfy  a  Court  of  Justice, 
that  they  were  conducted  fairly  and  pro- 
perly, and  with  a  due  regard  to  the  rights 
and  interests  of  the  wife.  Her  case  is  that 
the  securities  were  intrusted  to  him  for  a 
particular  purpose,  viz,,  that  of  receiving  the 
interest  on  them  for  her ;  and  that,  though 
they  may  have  been  indorsed,  she  never 
meant  to  transfer  the  property  in  them. 
His  case  is  that  he  purchased  them  from 
her  on  several  occasions,  and  that,  on  their 
indorsement  and  delivery,  he  paid  her  the 
foil  value  for  them.  The  principle  of  the 
judgments  of  the  Courts  below  seems  to  be 
that,  although  the  wife  may  have  failed  to 
establish  affirmatively  the  precisq  case  al- 
leged by  her,  her  husband,  having  admitted 
ihe  receipt  of  the  securities  from  her,  was 
bound  to  show  something  more  than  mere 
indorsement  and  delivery ;  that  the  relation 
of  the  parties  being  what  it  was,  it  lay  upon 
him  to  prove  that  the  transactions  which  he 
set  up  were  bond^fide  sales  and  purchases, 
and  ^that  he  actually  gave  full  value  for 
what  he  received  from  her.  Their  Lord- 
ships are  clearly  of  opinion  that  this  is  a 
sound  principle,  and  in  accordance  with  the 
long-established  practice  of  the  Courts  in 
India.  Mr.  Attorney-General,  indeed,  ar- 
gued that  a  distinction  is  to  be  drawn  in 
this  respect  between  a  Mahomedan  and  a 
Hindoo  woman ;  nay,  that  in  all  that  con- 
cerns her  power  over  her  property,  the  for- 
mer is  by  law  more  independent  than  an 
Englishwoman  of  her  husband.  It .  is,  no 
doubt,  true  that  the  Mussulman  woman, 
when  married,  retains  dominion  over .  her 
own  property,  and  Is  free  from  the  control  of 
her  husband  in  its  disposition.  But  the 
Hindoo  Law  is  equally  indulgent  in  that 
respect  to  the  Hindoo  wife.  It  may  also  be 
granted  that,  in  other  respects,  the  Mahome- 
dan Law  is  more  favorable  than  the  Hindoo 
Law  to  women  and  their  rights,  and  does  not 
insist  so  strongly  on  their  necessary  depend- 
ence upon,  and  subjection  to^  the  stronger 
sex.  But  it  would  be  unsafe  to  draw  from 
the  letter  of  a  law,  which,  with  the  religion 
on  which  it  is  chiefly  founded,  is  spread 
over  a  large  portion  of  the  globe,  any  infer- 
ence as  to  the  capacity  for  business  of  a 
woman  of  a  particular  race  or  country.  In 
India  the  Mussulman  woman  of  rank,  like 
the  Hindoo,  is  shut  up  in  the  zenanah,  and 
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has  no  communication,  ekcept*from  behind 
the  purdah  or  screen,  with  any  male  per* 
sons,  save  a  few  privileged  relatives  or 
dependants ;  the  culture  of  the  one  is  not, 
generally  speaking,  higher  than  that  of  the 
other,  and  they  may  be  taken  to  be  equally 
liable  to  the  pressure  and  influence  which 
a  husband  may  be  presumed  to  be  likely  to 
exercise  over  a  wife  living  in  such  a  state 
of  seclusion.  Their  Lordships  must,  there- 
fore, hold,  that  this  lady  is  entitled  to  the 
protection  which,  according  to  the  authori- 
ties, the  law  gives  to  a.  purdahnusheen, 
and  that  the  burden  of  proving  the  reality 
and  bona  fides  of  the  purchases  pleaded  by 
her  husband  was  properly  thrown  on  him. 
They  will  proceed  to  consider  whether  the 
Courts  below  were  right  in  holding  that  be 
has  failed  to  prove  his  case. 

The  transactions  are  five  in  number,  three 
of  them  being  in  the  year  1848.  On  the 
20th  of  May  in  that  year,  she  is  said  to 
have  sold  to  her  husband  the  two  papers 
for  Rs.  9,500  and  Rs.  7,000,  which  she 
deceived  on  a  compromise  of  a  suit  with  her 
step-mother,  Ashruffnissa.  On  the  syth 
of  the  same  month,  she  is  said  to  have  sold 
to  him  all  the  papers  specified  at  the  foot  of 
his  answer,  which  make  up  the  sum  of  Rs. 
1,03,800,  except  a  paper  for  Rs.  11,300, 
which  is  said  to  have  been  sold  on  the  1 2th 
of  the  following  month.  These  exhaust 
all  the  papers  claimed,  which  formed  part 
of  her  original  share  of  her  father's  esute. 
The  papers  for  Rs.  1,14,500,  which  she  re- 
ceived in  1853  from  the  estate  of  her  sister, 
are  said  to  have  been  sold  on  two  occasions 
in  1855,  viz,,  papers  for  Rs.  32,500  on  the^ 
2nd  March,  and  papers  for  Rs.  82,000  on 
the  2nd  of  July  in  that  year. 

These  several  transactions  are  sworn  to 
by  various  witnesses,  of  whom  most,  if  not 
all,  are  or  have  been  dependants  of  the 
appellant.  There  may  be  slight  discrepan- 
cies in  their  testimony,  but  its  general  effect 
is,  that  on  each  occasion  money,  being  the 
full  value  of  the  papers  purchased,  passed 
in  cash  or  notes  from  the  appellant  to  the 
respondent.  The  appellant  has  himself 
deposed  to  the  same  effect,  and  has  produced 
certain  Ithatta-books  in  corroboration  of  his 
testimony.  The  evidence,  if  believed,  is 
sufficient  to  establish  his  case. 

Both  the  Courts  below  have,  however, 
disbelieved  these  witnesses,  and  have  cast 
discredit  on  the  books  as  being  unlike  those 
which  were  likely  to  be  kept  in  order  to 
record  the  transactions  of  a  person  in  the 
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appellant's  position.  The  Zillah  Judge, 
obviously  a  gentleman  of  experience  and 
ability,  appears  to  have  tried  the  cause  ver>' 
carefully;  and  their  I^ordships  cannot  but 
feel  the  difficulty  of  holding  against  his 
judgment — confirmed,  as  it  is,  by  that  of 
the  High  Court — that  either  the  witnesses 
or  the  books;  considered  by  themselves,  are 
trustworthy.  In  what  degree,  then,  do  the 
other  facts  and  proceedings  proved  in  the 
cause  tend  to  confirm  or  to  cast  doubt  upon 
their  testimony  ? 

The  earliest  in  date  are  the  applications 
for  a  certificate  under  Act  XX.  of  184 1.  It 
appears  that  a  difficulty  had  arisen  in  the 
way  of  drawing  the  interest  on  the  two- 
Company's  papers  for  Rs.  9,500  and  Rs. 
7,000,  which  stood  in  the  name  of  Moonshee 
Hossein  Ali,  the  respondent's  father.  The 
resp6ndent  applied  for  a  certificate,  which 
is  in  the  nature  of  letters  of  administration, 
to  his  estate,  on  the  5th  of  NUy  1848. 
Her  application  was  refused,  but  the  grounds 
of  the  refusal  do  not  appear.  The  transfer 
of  these  papers  to  the  appellant  took  placer 
on  the  aoth  of  May ;  and,  on  the  2nd  of- 
July,  the  appellant  presented  to  the  Sudder 
Dewanny  Adawlut  his  petition,  supported 
by  a  petition  from  the  respondent,  complain- 
ing of  the  Judge's  order  pf  the  5th  of  May, 
and  praying  that  a  certificate  might  be 
granted  to  him  in  her  stead.  The  only 
bearing  of  these  documents  upon  the  pre- 
sent suit  is  that  in  his  petition  the  appellant 
describes  himself  as  the  purchaser,  and  the 
respondent  as  the  seller  of  these  papers,  and 
that  the  respondent  in  her  petition  says : 
J*  Owingto  my  having  sold  to  Buzloor  Ruheem, 
by  an  indorsement,  the  above-mentioned  pa- 
pers," etc.  The  importance  of  this  as  an 
admission  is  obviously  very  slight.  We 
do  not  know — and  this  is  an  observation 
which  applies  to  all  the  other  evidence  of 
this  kind  —how  or  by  whom  the  proceeding 
in  question  was  explained  to  her,  or  to 
what  extent  she  had  been  informed  of  the 
significance  of  her  acts  in  these  Courts. 
And,  taking  the  admission  at  its  highest, 
it  would  show  only  that  for  some  cause 
or  another,  possibly  only  in  order  to  facili- 
tate the  receipt  of  interest,  the  apparent 
ownership  of  the  notes  had  been  transferred 
from  her  to  her  husband  as  upon  a  sale 
and  purchase— the  only  way,  in  truth,  in 
which  it  could  be  done,  since  the  Treasury 
in  Calcutta  takes  no  notice  of  trusts.  This 
proceeding  throws  little  (if  any)  light  upoh 
the  nature  of  the  actual  Irsnsactions  be- 
tween the  man  and  his  wife. 


The  proceedings  next  in  order  of  date 
that  are  relied  upon  are  those  in  the  exe- 
cution-suit, which  began  in  September 
1848,  and  was  finally  disposed  of  in  May 
1850.  These  relate  more  to  part  of  thie 
lands  now  held  in  the  name  of  the  ap- 
pellant Judoonath,  the  title  to  which  wiD 
be  hereafter  considered,  than  to  the  Com- 
pany's paper.  It  may,  however,  be  well  to 
state  their  nature  here.  Oomdatunnissa 
having,  in  the  course  of  the  prc^racted 
litigation  of  this  family,  a  decree  against 
the  respondent  for  the  small  sum  of  Rs. 
67 1  - 1 3- 1 ,  took  out  execution  against  her  share 
in  one  parcel  of  the  lands  inherited  from 
her  father.  The  appellant,  the  Moonshee, 
intervened  as  objector  (App.,  p.  48),  stating 
that  the  lands  seized,  as  well  as  the  other 
lands  belonging  to  the  respondent,  and  these 
Company's  papers,  had  been,  before  the 
execution,  sold  and  transferred  to  him  ;  and 
that  the  respondent,  the  judgment-debtor, 
had  no  interest  therein.  His  objection  was 
overruled  by  the  Judge  on  the  12th  of 
January  1849  (App.,  p.  57).  He  brought 
a  regular  suit  to  impeach  that  decision,  to 
set  aside  the  execution,  and  recover  the  pro- 
perty sold  under  it.  That  suit  was  dismiss* 
ed  (App.,  p.  63),  on  the  21st  of  May  1850, 
on  the  ground  that  the  alleged  transfer  of 
the  respondent's  properties  to  the  appellant 
was  collusive,  and  in  fraud  of  her  judg- 
ment-creditor. The  chief  bearing,  which 
these  proceedings  have  upon  the  title  to 
the  Company's  papers,  is  that,  in  the  answer 
filed  by  the  respondent  in  the  regular  suit, 
she  stated  that,  after  her  marriage  with  the 
appellant,  fearing  lest  her  properties  should 
be  wasted  by  her  agents,  she  disposed  of 
the  same  to  her  husband,  and  deposited  the 
value  thereof  for  the  benefit  of  her  children. 
Now,  as  that  answer  was  filed  long  before 
any  disagreement  had  arisen  between  the 
appellant  and  respondent,  it  can  hardly  be 
doubted  that,  if  not  actually  prepared  under 
his  direction,  it  was  at  least  filed  with  lus 
concurrence.  And  it  is  to  be  observed  that 
this  statement  is  by  no  means  consistent 
with  the  case  now  made  by  him  of  sales 
out  and  out  to  him,  in  order  to  raise  money 
to  meet  the  respondent's  debts  and  other 
necessary  expenses.  It  suggests  a  dlflferent 
motive  for  the  sales,  and  treats  the  proceeds 
as  remaining  in  the  hands  of  somebody  or 
another  for  the  benefit  of  her  family.  The 
salej,  too,  having  been  found  to  be  conusive 
and  unreal  transactions,  are  quite  consistent 
with  the  supposition  that  the  lady  was 
persuaded  into  making  them  upon  the  M»g- 
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geslion  that  she  would  thereby  defeat  her 
creditor,  and  that  they  were  merely  colora- 
ble and  made  for  that  purpose.  These 
proceedings  tend  more  to  discredit  than  to 
support  the  case  now  made  by  the  appellant 
of  absolute  sales  of  these  securities  to  him, 
and  of  the  actual  payment  by  him,  out  of 
his  own  funds,  to  the  respondent  of  the 
parchase-money  at  the  dates  of  the  several 
purchases. 

That  case  suggests  the  questions  so  much 
insisted  upon  in  the  Courts  below,  viz,,  is/, 
why  should  the  appellant  wish  to  purchase 
these  large  amounts  of  Company's  paper, 
and  how  was  he  able  to  pay  for  them  ?  and, 
2ndly,  why  should  the  respondent  wish  to 
sell  her  Company's  paper,  and  how  has  she 
disposed  of  the  proceeds  of  it  ?  What  an- 
swer does  the  evidence  give  to  these  ques- 
tions ? 

The  appellant  is,  no  doubt,  shown  to  be 
a  zemindar  possessed  of  considerable  estates. 
But  the  evidence  tends  to  show  that,  at  the 
time  of  his  marriage,  and  at  the  date  of  the 
earlier,  at  least»  of  these  transactions,  he 
was,  like  many  landed  proprietors,  an 
embarrassed  man.  He  and  his  brother  owed 
large  sums  to  one  Ramchan^  Mookerjea;  and 
to  A Aootosh  and  Promothonauth  Day.  These 
were  secured  by  bond  and  by  judgments 
confessed^  probably  on  warrant  of  attorney, 
in  the  Supreme  Court,  of  which  one 
bore  date  the  27th  of  March  1845, 
and  was  for  Co/s  Rs.  1,48,000,  and  the 
other,  dated  the  30th  of  June  1846,  was 
for  Co/s  Rs.  1,00,000.  The  precise  amounts 
due  on  these  judgment-debts  are  not  shown, 
but  it  is  pretty  clear  that  neither  judgment 
at  the  time  of  the  earlier  transfers  6f  the 
respondent's  papers  was  satisfied.  It  is 
admitted  by  the  appellant  that  most  of  the 
Company's  papers,  which,  he  says,  he  pur- 
chased on  the  27th  of  May  and  12th  of  June 
1848,  were,  on  the  6th  of  July,  transferred 
by  him  to  Ashootosh  Day  in  payment  of  one 
of  these  debts.  He  and  his  brother  were  also, 
at  this  time,  bound,  under  an  order  of  the 
Supreme  Court  of  the  12th  of  April  1848, 
to  pay  into  Court  the  sum  of  Rs.  62,000.  It 
is  not  credible  that  a  person  under  these 
liabilities  should  be  purchasing  Govern meift 
securities,  bearing  a  rate  of  interest  consi- 
derably lower  than  that  at  which  his  debts 
were  running  on — securities  which,  it  the 
riecessity  for  selling  them  existed,  might 
have  been  sold  through  a  broker  in  the 
market. 

Again,  the  appellant's  case  is  that  the 
respondent,  -vhen  she  married  him,  was  her- 


self in  debt;  that  she  afterwards  required 
large  sums  for  the  marriages  of  her  children 
and  other  family-ceremonies;  that  she  sold 
her  Government  securities  in  order  to  meet 
these  necessities,  and  applied  the  proceeds 
in  meeting  them.  He  is  driven  to  this  alle-- 
gation,  because,  as  it  is  clear  that  ^he  carried 
nothing  with  her  out  of  his  house,  it  would 
be  still  more  difficult  to  support  a  theory  that 
the  money  remained  with  her  in  some  other 
form  of  investment.  It  is  to  be  observed,  how- 
ever, that  some  of  his  own  witnesses  assign 
a  different  motive  for  the  sales.  Some  of 
them  say  that  she  sold  in  order  to  get  rid  of 
difficulties  caused  by  the  Company's  papers 
standing  in  the  name  of  a  purdanusheen. 
Others  say,  as  she  says  herself  in  her  answer 
in  the  execution-suit,  that  she  was  afraid  of 
being  cheated  by  her  agents.  That  the  re- 
spondent,, during  her  seven  or  eight  years  of 
cohabitation  with  the  appellant,  must  have 
incurred 'considerable  expenses  in  respect  of 
her  children  by  the  first  marriage,  and  for 
.other  family-purposes,  is  pretty  certain;  but 
that  she  should  have  expended  upwards  of 
two  lakhs  of  rupees,  the  proceeds  of  these 
Company's  papers,  over  and  above  the  other 
property,  which,  at  one  time,  she  unquestion- 
ably possessed,  is  not  very  credible.  It  is  to 
be  remembered  also  that,  on  the  assumption 
of  the  Courts  below,  she  had  the  interest  of 
these  Company's  papers  wherewith  to  meet 
her  necessary  expenses.  It  is  inconceivable 
that,  if  these  very  large  sums  had  been  expend- 
ed in  the  payment  of  debts,  and  for  the 
other  purposes  alleged,  the  appellant  should 
not  have  been  able  to  give  better  proof  of  the 
fact.  It  may  suit  his  present  purpose  to  pro- 
fess that  he  had  little  personal  connection 
with  the  management  of  her  affairs ;  but  the  ^ 
evidence,  and  in  particular  his  petitions  6t 
the  27th  of  October  1854,  and  the  4th  of 
December  1855  (App.,  pp.  88,  91),  Arb 
strong  to  show  that  this  was  nOt^the  case. 
He  there  represents  himself  as  active  in  the 
management  of  her  property  and  interests. 

The  first  of  these  documents  is,  in  various 
particulars,  strangely  inconsistent  with  the 
case  which  the  appellant  now  sets  up.  He 
is  there  defending  himself  from  a  charge^ 
made  before  the  Magistrate,  of  having  CQfi- 
fined  his  wife,  and  having  refused  to  give  iij^ 
to  her,  not  merely  the  Company's  papers  de- 
rived from  Nujmunnissa,  which,  according  to 
his  case,  would  then  be  still  in  her  possession, 
by t  also  Company's  papers  to  the  amount  of 
80,000  or  90,000  rupees,  which,  according  tb 
his  present  case,  he  bad  long  before  1054 
purchased  from  her ;  yet  he  does  not  say  a 
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ivord  of  this  parchase.  He  covers  the  whole 
charge  with  the  general  answer,  "  The*  entire 
property  of  Shumsoonnissa  being  her  own 
property,  and  my  entire  property  being  mine, 
what  ground  could  there  exist  between  her 
and  me  that  I  should  confine  her  ?" 

We  have  hitherto  considered  the  evidence 
with  reference  to  the  alleged  sales  of  the 
Government  securities  generally.  Some  parts 
of  it,  however,  suggest  considerations,  which 
apply  excltisively  to  the  alleged  transactions 
of  1855  and  the  transfer  of  the  papers 
for  Rs.  1,14.300.  It  may  be  that  the  means 
of  the  appellant  to  make  these  alleged  pur- 
chases had  then  been  further  diminished  by 
the  litigation  in  which  he  appears  to  have 
been  engaged  with  his  first  wife,  and  by  the 
decree  which  she  obtained  against  him.  On 
the  other  hand,  he  may  have  been  in  more 
prosperous  circumstances  than  he  was  in  1 848. 
but  if  he,  so  late  as  the  months  of  March  and 
July  1855,  paid  to  the  respondent  Ihe  value 
of  these  papers,  it  is  almost  incredible  that  he 
should  not  be  able  to  give  somje  better  expla- 
nation how  she  disbursed  those  large  sums 
between  those  dates  and  the  following  Decem- 
ber, when  she  left  his  house  destitute.  Again, 
his  petition  of  June  1854  discloses  a  state 
of  things  which  is  far  more  consistent  with 
the  respondent's  case,  that  she  made  over 
to  him  these  Company's  papers  in  1853,  as 
soon  as  she  received  th.em,  than  with  his,  that 
they  were  not  transferred  to  him  until  1855. 
It  shows  that,  in  June  1854,  a  petition  had 
been  presented  to  the  Magistrate,  complaining 
of  his  ill-treatment  of  his  wife.  He,  no  doubt, 
denied  the  charge,  and  treated  it  as  emanating, 
ttoi  from  his  wife,  but  from  discharged  ser- 
vants, and  the  Magistrate  then  considered  that 
the  charge  was  unfounded.  But  when  light 
is  thrown  upon  this  transaction  by  what  sub- 
sequently happened,  by  his  ill-usage  of  the 
respondent,  which  is  proved,  and  by  her 
release  frpm  the  house  by  the  Magistrate,  on 
the  subsequent  petition  of  1835,  it  is  diffi- 
cult to  resist  the  conclusion  that  the  quar- 
rel between  the  husband  and  wife  had  begun 
in  1854  (the  date  to  which  her  plaint  assigns 
its  commencement),  or,  at  all  events,  that,  in 
July  1855,  there  must  have  been  a  state  of 
feeling  between  them,  which  would  make  a 
voluntary  sale  of  her  property  to  him  a 
most  improbable  transaction.  If  he  did,  so 
shortly  before  their  final  separation,  obtain  a 
transfer  of  those  securities  to  himself,  the 
burden  of  showing  that  he  did  so  righteous- 
ly is  assuredly  made  heavier. 

Again,  the  evidence  of  ill-usage  which  has 
been  given  in  this  suit  seems  to  have  a 


further  bearing  upon  the  issue  between  the 
parties  which  is  now  under  considerattOB. 
We  have  not  now  to  consider  whether  what 
he  did  was  within  or  in  excess  of  the  maritai 
powers  of  a  Mussulman  husband.  It  is  suf- 
fiicient  to  say  that  very  harsh  treatment,  and 
a  restraint  from  which  the  Magistrate  saw  fit 
to  release  her,  are  proved,  and  that  she  left 
the  house  in  circumstances  to  which  no 
native  woman  of  her  rank,  who  was  not 
suffering  under  a  sense  of  intolerable  wrongs 
would  have  exposed  herself.  Now,  what 
was  the  cause  of  this  grave  quarrel? 
Her  account  of  it  is  more  probable  than  his, 
if  indeed  he  has  given  any.  It  seems  more 
likely  that  he  should  have  attempted  by 
harsh  measures  to  frighten  her  out  of  a  just 
demand  than  that  he  should  have  met,  in 
that  way,  one  which  was  without  foundation. 
Her  cpnduct,  too,  if  the  quarrel  had  began 
in  1854,  has  ever  since  been  consistent;  his, 
as  has  been  shown  above,  has  been  incon- 
sistent. 

It  would  doubtless  have  been  more  satis* 
factory  if  the  respondent  had  thought  fit  to 
support  her  claim  by  her  own  testimony. 
Her  abstaining  from  so  doing  certainly  affords 
an  objection  to  her  case  deserving  ci  serious 
consideration:  and  their  Lordships  do* not 
think  that  it  is  altogether  removed  by  the 
suggestion  of  the  strong  repugnance  feh  by 
native  females  in  the  respondent's  position  to 
taking  such  a  step.  But  the  objection, 
though  it  may  weaken,  does  not  destroy  the 
case  made  by  the  respondent;  and  their 
Lordships  are  of  opinion  that,  whatever 
weight  may  be  due  to  it,  it  is  quite  insaffi* 
cient  to  affect  the  conclusions  in  her  favor 
to  be  drawn  from  the  facts  and  circumstances 
of  the  case  which  have  been  already  advert- 
ed to. 

The  admission  of  the  tutor,  a  witness 
produced  on  the  part  of  the  respondent,  to 
the  effect  that,  on  the  transfer  to  whk^  be 
speaks,  he  saw  money  pass,  is  also  a  clrcnni- 
stance  in  the  appellant's  favor.  Bat,  if  tile 
witness  had  spoken  the  truth  about  the 
money,  it  is  to  be  remembered  that  the 
transaction  to  which  he  speaks  was  that  of 
t^e  27th  of  May  1848,  when  it  may  haiv« 
been  desired  to  make  a  colorable  sale  for 
the  purpose  of  defeating  the  execution  in  the 
manner  shortly  afterwards  attempted. 

Their  Lordships,  then,  after  carefnlly 
weighing  the  evidence,  and  ponsidering  the 
able  arguments  addressed  to  them,  have  come 
to  the  conclusion  that  the  burden  of  pfoving 
hond-fidt  purchases  of  these  Company^s  pa« 
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pers  was  properly  thrown  op  the  appellant ; 
that  he  has  failed  to  do  so;  and  that  no 
ground  has  been  shown  for  disturbing  the 
concurrent  judgments  oi  both  the  Courts 
below  on  this  part  of  the  case. 

The  next  question  for  consideration  is 
that  raised  by  the  appeal  of  Judoonath  Bose, 
as  -well  as  by  that  of  the  Moonshee,  mz.^ 
whether  that  portion  of  the  decree  under 
appeal  which  directs  the  reconveyance  to 
the  respondent  of  the  immoveable  property 
held  by  Judoonath,  and  the  payment  to  her 
of  the  mesne-profits  by  both  the  appellants, 
can  be  supported. 

The  property  in  question  consists  of  cer- 
tain shares  in  two  garden^,  of  which  the 
entirety  formed  part  of  the  estate  of  Moon- 
shee  Hossein  Ali.  They  are  known  as  the 
Pum-Dum  garden  and  the  Narain  Mundu] 
gardens,  and,  like  the  rest  of  the  estate, 
were  divided  amongst  the  co-heirs  in  twenty- 
four  shares.  Of  the  first,  the  decree  gives 
to  the  respondent  sixteen  shares,  or  two-thirds 
of  the  whole,  comprising  both  her  original 
share  and  the  share  which  she  inherited 
from  her  sister.  Of  the  other,  it  gives  her 
only  the  eight  shares  inherited  from  her 
sister,  her  original  share  having .  passed, 
und%r  an  execution-sale,  into  the  hands  of  a 
stranger  to  the  suit. 

The  history  of  the  Dum-Dum  garden, 
after  the  death  of  Moonshee  Hossein  Ali,  and 
its  division  amongst  his  heirs,  is  this :  As 
early  as  1843,  BoalH  sold  his  five  shares,  and 
Ashruffnissa  Begum  sold  htfr  one  share  to 
one  Dilrus  Begum  for  Rs.  3,000.  These  six 
shares  were  conveyed  by  otie  bill  of  sale, 
dated  the  29th  Bysack  1250.  On  the  22nd 
of  May  1848,  the  respondent  executed  a  bill 
of  sale,  by  which  she  purported  to  convey 
her  original  eight  shares  of  this  garden  to 
-lier  husband,  in  consideration  of  Co/s  Rs. 
a,QOO«  On  the  15th  of  August  1848,  he, 
J?^  aa  indenture  in  the  English  form,  con- 
veyed these  eight  shares  to  Dilrus  Begum, 
ia  consideration  of  Co.'s  Rs.  4,000.  On  the 
aoth  of  July  1853,  Dilrus  Begum,  by  a  bill 
of  sale,  conveyed  both  the  six  shares  which 
.she  had  acquired  from  Boalli  and  Ashruff- 
nissa,  aild  the  eight  shares  which  she  had 
acquired  from  the  appellant,  the  Moonshee, 
to  one  Jegree  Khanum,  for  Rs.  6,000.  And, 
on  the  27th  of  September  1853,  Jegree 
Khanum  conveyed  all  these  fourteen  shares 
to  the  appellant,  Judoonath,  for  Rs.  4,000. 
Oft  the  9tb  of  January  1854,  the  re- 
spondent executed  a  bill  of  sale,  purporting 
(9  convey  the  one-third  part  of  this  gardeni 


which  she  had  inherited  fronf  her. sister,  to. 
Judoonath,  for  Rs.  2,000.  The  appellant 
Judoonath,  therefore,  holds  twenty-two  shares 
of  this  garden — eight  under  a  .direct  con- 
veyance from  the  respondent ;  eight  under  a 
title,  founded  on  her  conveyance  to  her  hus- 
band, but  strengthened  by  the  mesne-convey- 
ances;  and  six  under  a  title,  dating  from 
1843,  and  unimpeached,  at  least  in  this  suit. 

In  May  1848,  the  respondent  conveyed 
her  original  eight  shares  of  the  Narain 
Mundul  gardens  to  her  husband ;  this  pro- 
perty was  the  subject  of  the  seizure  which 
gave  rise  to  the  execution-suit^  and  the  sale 
having  been  declared  fraudulent  as  against 
the  judgment-creditor,  these  shares  were 
purchased  by  the  judgment-creditor,  and  can^ 
not  now  be  followed. 

On  the  1 2th  of  May  1855,  ^^  respondent 
executed  a  bill  of  sale,  purporting  to  convey 
to  the  appellant  Judoonath,  in  consideration 
of  Rs.  i.'^oo,  the  eight  shares  of  this  garden, 
which  she  had  inherited  from  her  sister. 
,That  transaction  is  impeached.  He  had  pre- 
viously acquired  part  of  the  share  of  Boalli 
in  this  garden  having  inherited  it  from  his 
brother  Koylas,  who,  in  1850,  purchased  it 
at  an  execution-sale.  His  title  to  this  por- 
tion is  not  impeached. 

The  substantial  issue  on  this  part  of  the 
case  is  one  between  the^  respondent  and 
Judoonath  Bose.  It  is  obvious,  therefore, 
that  the  principle  upon  which,  on  the  trial 
of  the  issue  already  considered,  the  burden  of 
proof  was  shifted  from  the  plaintiff  to  the 
defendant,  is  not  necessarily  applicable  to 
the  trial  of  this  issue.  The  respondent  com^s 
into  Court,  seeking  to  be  relieved  from  the 
effect  of  her  own  conveyances,  the  execution, 
of  which  she  does  not  dispute,  against  one  » 
who,  if  not  an  absolute  stranger,  stands  in 
no  fiduciary  relation  to  her;  and  it  lies  upon 
her  to  establish  her  right  to  that  relief.  Has 
'she  done  so  ?  *  . 

She  has  proved  that  Judoonath  Bose  is  the 
servant  of  her  husband.  She  has  produced 
three  witnesses,  Gholam  Arub,  Gholam 
Ruhman,  and  Sheikh  Taki,  to  prove  that  her 
husband  is  the  person  who  is  really  in  the 
possession  or  in  the  receipt  of  the  rents  and 
profits  of  the  property.  But  nothing  can 
be  less  sajtisfactory  than  the  testimony  of 
these  witnesses^  of  whom  the  first  is  her 
manager;  the  second,  a  tailor;  and  the 
third,  a  menial  servant;  none  of  them  hav- 
uig  any  connection  with  the  lands. 

The  evidence  of  possession  giveifii  on  the 
other  side  by  lyots  and  others  xsa^y  not  be 
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altogether  Ifustworthy ;  but,  such  as  it  is,  it 
outweighs  the  loose  statements  of  these 
three  witnesses.  Some  of  the  inferences  to 
be  drawn  from  the  conveyances  from  her  to 
her  husband  are  also  favorable  to  the  re- 
spondent's case ;  but  these  apply  only  to  that 
portion  of  the  property  claimed  which  con- 
sists of  her  original  share  in  the  Dum-Dum 
garden. 

It  may  be  conceded  that  the  conveyances 
from  her  to  her  husband  in  1848,  considered 
with  the  light  reflected  on  them  from  other 
parts  of  this  case,  and  in  particular  from  the 
proceedings  in  the  execution-suit,  could  not 
stand.  It  may  also  be  conceded  that,  if  the 
question  were  between  her  and  her  husband, 
he  ought  not  to  be  permitted  to  say  that  she 
is  bound  by  her  fraudulent  conveyance, 
since  she  may  be  presumed  to  have  executed 
It  under  his  influence  or  pressure.  And,  if 
tiie  property  had  passed  directly  from  him  to 
his  dependant,  the  presumption  that*the  lat- 
ter is  a  mere  trustee  for  him  might  be  stronger 
than  it  is. 

But  what  are  the  facts  proved  ?  This 
portion  of  the  property  in  dispute  passed 
apparently  by  sale  from  Bweloor  Ruheem  to 
Dilrus  Begum.  It  remained  with  her  for 
nearly  five  years;  was  sold,  ostensibly  at 
least,  by  her  to  Jegree  Khanum,  from  whom 
two  months  later  it  passed  to  Judoonath. 
These  intermediate  conveyances  are  treated 
in  the  Courts  below,  and  in  the  argument  be- 
fore their  Lordships,  as  mere  "  circuity  of 
fraud  ;'*  and  it  has  been  argued  that  we  have 
no  proof  who  Dilrus  Begum  and  Jegree 
Khanum  are,  or,  indeed,  that  there  ever 
were  such  persons.  But  what  proof,  on  the 
part  of  the  respondent,  is  there  to  support 
nhese  arguments  ?  On  the  other  side,  there 
are  witnesses  who  state  that  Dilrus  Begum 
was  the  wife  of  the  Nawab  of  Chitpore,  a 
well-known  person,  and  that  Jegree  was  a 
wife  or  concubine  of  apparently  the  same 
person.  The  conveyance  to  Dilrus  was,  by 
English  deed,  prepared  and  executed  in  the 
office  of  a  respectable  English  attorney, 
acting  apparently  for  the  purchaser.  That 
circumstance  afforded  the  means  of  investi- 
gating that  transaction.  But  no  attempt 
has  been  made  to  do  so.  Again,  that  Dilrus 
Begum  was  a  real  personage,  not  necessarily 
connected  with  the  appellant,  theMoonshee,  is 
placed  almost  beyond  a  doubt  by  the  undis- 
puted fact  that,  in  1843,  several  years  before 
the  second  marriage  of  the  respondent,  the* 
six  shares  of  this  garden  had  been  conveyed 
to  her  by  Boalli  and  AshruSnissa.    What,  ^ 


again,  was  the  motive  for  this  ''circuity  of 
fraud''?  If  Dilrus  Begum  held  five  years' 
benamee  from  the  Moonshee,  why  raise 
suspicion  by  transferring  the  property  from 
her  to  his  known  dependant,  Judoonath  ?  Sir 
Roundell  I'almer  insisted  strongly  on  the 
fluctuations  in  the  amounts  of  the  purchase- 
money  for  which  the  different  instruments 
purported  to  convey  the  same  property,  as  a 
badge  of  fraud.  The  first  transaction,  whicfa 
we  may  admit  to  have  been  fictitious,  express* 
es  a  consideration  which,  on  a  comparison 
with  the  price  for  which  the  six  shares 
were  sold  in  1843,  seems  to  be  below  the 
real  value  of  the  property.  Tried  by  that 
test,  the  sum  of  Rs.  4,000,  for  which  U 
was  conveyed  to  Dilrus,  w^ould  be  about  the 
true  value.  This  fact,  taken  by  itself,  tends 
to  support  the  reality  of  the  sales  to  Dilrus. 
Again,  if  she  sold  for  Rs.  6,000  property 
which  had  cost  her  Rs.  7,000,  the  difference 
is  not  greater  than  might  be  accounted  for 
by  the  necessities  of  the  vendor,  or  by  a 
diminution  in  the  value  of  the  property  in 
'the  period  during  which  it  remained  in  her 
hands.  The  further  reduction  of  the  price 
to  Rs.  4,000  in  the  sale  to  Judoonath  is  cer- 
tainly a  more  suspicious  circumstance.  It 
is  not,  however,  one  which  seems  to*  go 
very  far  to  supply  any  defect  of  proof  oa 
the  part  of  the  respondent.  It  is  not  im- 
possible that  Jegree  Khanum  may  have 
found  that  she  had  made  a  bad  bargain,  or 
that  Judoonath  may  have  made  an  extremely 
good  one.  On  the  other  hand,  if  the  trans- 
actions were  fictitious,  and  the  price  cost 
the  professed  purchaser  nothing,  it  is  not 
easy  to  see  why  an  adequate  consideration 
was  not  expressed  in  the  conveyance.  There 
seems  to  have  been  no  enquiry  or  cross  exa- 
mination on  this  point  in  the  Courts  below. 

Again,  what  is  the  case  proved  in  respect 
of  the  conveyances  from  the  respondent  her- 
self to  Judoonath  ?  She  is  proved  to  have  exe- 
cuted these  conveyances.  She  has  not  met 
this  fact  fairly  in  her  pleadings.  In  the  origi- 
nal plaint  there  is  no  mention  of  Judoonath's 
title;  and  on  the  face  of  the  supplemental 
plaint,  it  is  not  very  clear  whether  she  treats 
the  conveyances  as  forgeries,  or  admits  the 
execution  and  impeaches  their  effect.  She 
has  certainly  not  stated  on  what  grounds  she 
impeaches  them,  nor  has  she  come  forward, 
as  a  witness,  to  explain  her  execution  of 
them.  It  lay  upon  her  to  do  so;  to  show 
by  her  own  or  other  testimony  under  what 
circumstances  they  were  procured  from  her« 
and  to  rebut  the  evidence  that  the  considera- 
tion-money passed  to  her.    Agait,  the  pur* 
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chase  of  these  parcels  of  land  by  Judoonatb 
is  not  wholly  improbable.    The  purchases  are 
not  beyond  the  means  of  a  person  in  that 
rank  of  life.     He  already  held  portions  of 
both  gardens  by  titles  not  deduced  from  the 
respondent,    and    unimpeached.    The    first 
conveyance  from  the  respondent  was  exe- 
cuted in  January  1854,  when  the  lyioonshee 
was  absent  from   home  and  at  Singapore. 
The  Zillah  Judge  treats  the  circumstance  of 
his  absence  as  indicative  of  fraudulent  fore- 
thought and  contrivance      His  presence  pro- 
bably would  have  afforded  the  inference  of 
pressure  and   undue  influence.    The  habit 
may  be  superinduced  by  the  manifold  cases 
of  fraud  with  which  they  have  to  deal ;  but 
Judges  in  India  are  perhaps  somewhat  too 
apt  to  see  fraud  everywhere.    The  second 
conveyance    was    in   May    1855.     At    that 
time  the  quarrel  with  her  husband  had,  ac- 
cording  to   the    respondent's  case,   begun. 
She  is  not  likely  to  have  executed  this  in- 
strument voluntarily  at  his  instigation.    She 
has  not  shown  that  she  was  forced  to  do  it. 
And,  on  the  other  hand,  it  is  not  improbable* 
that,  in  the  circumstances  in  which  she  thus 
stood,  she  may  have  been  glad  to  raise  the 
comparatively  inconsiderable  sum  which  is 
stated  to  have  been  the  price  of  the  property. 
On  the  whole,  then,  their  Lordships  are 
of  opinion  that  the  respondent  has  failed  to 
show  a  sufficient  title  to  recover  any  of  the 
shares  in  these  gardens  from  the  appellant 
Judoonatb.    The  habit  of  holding  land  be- 
namee  is  inveterate  in  India;  but  that  does 
not  justify  the  Courts  in  making  every  pre- 
sumption against  apparent  ownership.  This 
principle  was  enforced  by  this  Committee  in 
a  recent  case.    Their  Lordships  do.  not  deny 
that  in  the  particular  case  the  connection  of 
Judoonatb  with  the    other    appellant,    the 
proved  conduct  of    the  latter  towards   his 
wife,  and  other  circumstances  threw  some 
cloud  of  suspicion  over  the  title  to  these 
parcels  of  land.   But  such  suspicions  are  not 
proof.     Their    Ix)rdsbips    think    that    the 
Judges  of  both  Courts  below  have  given  too 
much  weight  to  them;  that  they  have  not 
sufficiently  considered  in  what  degree  the 
burden  of  proof  lay  upon  the  respondent; 
and  that,  when  the  proofs  which  she  ought  to 
have    given   and    might    have    given,  were 
defective,  they  have  allowed  the  deficiency 
to  be  supplied  by  presumptions  and  infer- 
ences   which    the  facts  do   not  altogether 
warrant.    Their  Lordships  cannot,  therefore, 
recommend  Her  Majesty  to  confirm  this  por- 
tion   of    the.  decrees   in  the    "properly, 
sail." 


Third  ^Suii. 


As  the  third  suit  also  concerns  property, 
and  the  point  raised  by  the  appeal  in  it  is 
very  short,  their  Lordships  think  it  will  be 
convenient  to  dispose  of  it  before  they  pro- 
ceed to  consider  the  appeal  in  the  "  restitu- 
tion-suit."     Two  objections  were  taken  to 
the  maintenance  of  this  suit.    It  was  plead- 
ed, firsiy  that  the  respondent's  claim  was 
barred    by    the    Law  of  Limitation ;  and, 
secondly y'  that  she  was  precluded  from  suing 
to  enforce  it  by  the  7th  Section  of  Aft  VIII. 
of  1859,  which  provides  that,  "  if  a  plaintiff 
relinquish  or  omit  to  sue  for  any  portion  of 
his  claim,  a  suit  for  the  portion  so  relinquish- 
ed or  omitted  shall  not  afterwards  be  enter- 
tained."    From  the  plaint  it  appears  that 
the  Company's  paper  for  Rs.  io,cxx),  which 
is  the  subject  of  the  suit,  was  specified  in 
the  petitions  for  a  certificate  under  Aft  XX. 
of  1841,  already  referred  to,  together  widi 
the  papers  for  Rs.    9,500  and   Rs.  7,000, 
which    are  included    in    the    respondent's 
demand  in  the    "  property- suit,"   and  that 
her  claim  respecting  it  is  precisely  the  same 
as  her  claim  for  the  other  two  papers.    The 
only  reason  she  assigns  for  not  suing  for  it  in 
the  former  suit  is  that,  "  as  she  was  a  pur- 
danusheen,  and  unacquainted  with  reading 
and  writing,   she  could  not  ascertain  any- 
thing about  the  aforesaid  Government  paper 
and  the  interest  of  the  same;"    She  says,  she 
discovered  her  mistake  in  July   1859,  and 
insists  that  her  cause  of  action  arose  at  that 
time.  The  Zillah  Judge  held  that  the  second 
objection  was  fatal  to  the  suit,  which  he  ac- 
cordingly disnissed  on  that  ground. 

The  High  Court  has  reversed  this  decision 
for  the  following   reasons  :   they  hold  with 
him  that  the  omission  to  include  this  item  in*' 
the  first  suit  was  an  oversight ;   that  she 
knew  of  the  existence  of  this  paper  before 
she  brought  her  first  suit,  and  might  have 
included  it  therein  ;  and  that  the 'real  ques* 
tion  to  be  decided  was  whether  that  omis- 
sion, neglect,  or  oversight  was  sufficient  to 
bar  her  present  claims  under  the  law  fairly 
applied.    This  question  they  decide  in  the 
negative,  on  the  ground  that  it  was  clear  she 
was  not  actuated  by  any  fraudulent  or  dis- 
honest   motive  ;  that    the  stamp    paid  on 
the  first  suit  would  have  covered  also  this 
paper  ;  that  she  cannot  have  omitted  this 
claim  in  order  to  bring  the  case  whhin  the 
cognizance  of  a  particular  Court ;  and  that, 
although  it  may  be  desirable  for  the  ends  of 
justice  that  the  various  items  clatmed  by  a 
plaimifT    should    form    the   subject  of  one 
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single  action/ yet  ttere  was  nothing  in  the 
law  to  make  it.imperative  upon  her  to  include 
every  item  of  such  a  claim  as  hers  in  a  single 
suit 

To  these  reasons  their  Lordships  cannot 
assent.  If  the  words  of  a  law  are  clear  and 
positive,  they  cannot  be  controlled  by  any 
consideration  of  the  motives  of  the  party  to 
whom  it  is  to  be  applied,  nor  limited  by 
what  the  Judges  who  apply  it  may  suppose 
to  have  been  the  reasons  for  enacting  it. 
The  words  of  this  law  are:  "If  a  plaintiff 
relinquish  or,  omit  to  sue  for  any  portion  of 
his  claims.*'  It  plainly  includes  accidental 
or  involuntary  omissions,  as  well  as  acts  of 
deliberate  relinquishment.  In  their  Lord- 
ships' opinion,  the  only  ground  on  which  (if 
at  all)  the  judgment  of  the  High  Court  could 
be  supported,  is  that  which  is  somewhat 
doubtiDgly  expressed  by  the  Judges  in  the 
following  sentence:  "Nor  do  we  think 
that,  under  the  circumstances  of  |he  case, 
the  plaintiff  may  not  fairly  plead  that  she 
has  a  distinct  and  separate  cause  of  action 
for  the  recovery  of  this  piece  of  paper  made 
over  to  the  defendant  on  a  particular  date.'' 
Their  Lordships  think  that  the  correct  test 
in  all  cases  of  this  kind  is  whether  the  claim 
in  the  new  suit  is,  in  fact,  founded  on  a 
cause  of  action  distinct  from  that  which  was 
the  foundation  of  the  former  suit,  and  they 
have  accordingly  considered  whether  the  pre- 
sent suit  can  be  maintained  on  that  ground. 
Bat  the  cau^  of  action  in  the  former  suit 
of  the  respondent  seems  to  them  to  be  the 
refusal  by  the  husband  to  restbre,  or  his 
misappropriation  of,  the  wife's  property, 
which  she  says  she  intrusted  to  him.  There 
is  nothing  to  distinguish  the  deposit  of  this 
particular  Company's  paper  from  the  depo- 
sit of  those  which  she  deposited  with  it,  and 
has  recovered  in  the  former  suit.  It  was  a 
mere  item  of  her  demand,  and  is  admitted  on 
the  face  of  her  present  plaint  to  have  been 
omitted  ftom  it,  for  no  other  reason  than 
the  very  insufficient  one  before  mentioned. 
If  she  was  justified  in  instituting  a  separate 
subsequent  suit  for  this  particular  Company's 
paper  for  10,000  rupees,  she  would  have  been 
equally  justified  in  making  each  one  of  the 
Company's  papers  which  are  comprised  in 
the  "property-suit"  successively  the  subject 
of  an  independent  suit  Their  Lordships 
are  of  opinion  that  the  ruling  of  the  Zillah 
Judge  on  this  point  was  correct,  and  that 
the  suit  was  properly  dismissed.  This  be- 
ing their  view,  it  is  unnecessary  to  say  anjM- 
thing  on  the  question  of  limitation.  They 
are  disposed,    however,  to  think  that  the 


claim  being  founded  on  an  alleged  breadi  ci 
trust  was  not,  as  pleaded,  subject  to  limita- 
tion, either  under  the  old  law  or  under  Act 
XIV.  of  1859,  which,  the  suit  having  been 
commenced  in  December  1861,  seems  to  be 
the  law  applicable  to  it  If  the  plaintiff  bad 
failed  to  prove  a  breach  of  trust,  but  had 
established  some  other  title  to  relief,  the 
question  of  limitation  might  have  arisen. 
But  this  could  only  happen  upon  a  trial  of 
the  suit  on  its  merits. 

Restitution  Suit. 

Their  Lordships  will  now  address  them- 
selves to  the  novel  and  difficult  questions 
raised  by  the  appeal  "  in  the  restitution- 
suit" 

The  first  is  that  which  has  been  stre« 
nuously  argued  at  the  bar,  though  it  does 
not  appear  to  have  been  raised  in  the  Courts 
below,  or  even  in  the  respondent's  case, 
m.,  whether  any  suit  by  a  Mussulman 
husband  will  lie  in  the  Civil  Courts  of 
India  to  enforce  his  marital  rights  under 
the  Mahomedan  Law,  by  compelling  his  wife, 
against  her  will  (she  being  a  free  agent, 
and  not  detained  by  others),  to  return  to 
cohabitation  with  him.  If  the  law  which 
regulates  the  relations  of  the  parties  giv&  to 
one  of  them  a  right,  and  that  right  be 
denied,  the  denial  is  a  wrong  ;  and,  unless 
the  contrary  be  shown  by  authority,  or  by 
strong  arguments,  it  must  be  presumed  that 
for  that  wrong  there  must  be  a  remedy  in  a 
Court  of  Justice.  Of  authority  negativing 
the  jurisdiction  there  is  none.  It  has  been 
argued  that  the  proper  remedy,  if  there  be 
one,  is  the  denial  of  maintenance  to  the 
rebellious  wife,  or,  at  most,  a  suit  for  dam* 
ages  ;  because  a  suit  to  compel  the  wife  to 
return  to  her  husband,  though  obviously  a 
more  complete  remedy  than  either  of  them, 
is  in  the- nature  of  a  suit  for  specific  perform- 
ance ;  and  being  founded  on  the  contract  of 
marriage,  which  the  Mahomedan  Law  regards 
as  a  civil  contract,  the  Court  entertaining 
the  suit  must  be  prepared  to  enforce  all  the 
obligations,  however  minute,  which,  accord- 
ing to  that  law,  flow  from  the  contnul, 
whichever  party  has  a  right  to  insist  vpoo 
them.  And  referring  to  the  definition  of 
some  of  those  obligations,  as  given  with 
somewhat  prurient  particularity  in  certain 
Mahomedan  treatises,  the  learned  Counsel 
argued  that  it  was  impossible  for  Courts 
constituted  like  those  of  British  India  to 
exercise,  such  a  •  jurisdiction.  It  may  be 
admitted  that  the  Courts  of  India  wooW 
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property  decline  to  entertain  such  questions ; 
although,  amongst  the  Wahabees  of  Central 
Arabia,  or  other  communities  in  which  the 
Mahomedan  Law  is  observed  in  its  utmost 
strictness,  the  Magistrate  might,  perhaps, 
take  cognisance  of  them.  But  this  admis- 
sion is  not  decisive  of  the  question.  The 
canonists  lay  down  many  things  concerning 
the  relative  duties  of  man  and  wife  which 
the  Courts  Christian,  at  least  of  our  country, 
feel  compelled  to  leave  as  duties  of  imperfect 
obligation.  They  do  not,  therefore,  refuse  to 
enforce  the  broad  duty  of  cohabitation.  In 
the  words  of  Lord  Stowell,  quoted  by  Mr. 
Attorney-General,  *'They  are  content  to 
take  the  wife  to  ihe  husband's  door,  and  to 
leave  her  there." 

But  how  does  this  question  stand  upon 
the  authorities?  In  the  case  of  Ardaseer 
Cursetjee  v.  Perozeboye*  6  Moore's  Indian 
Appeals  390,  in  which  it  was  here  decided  that 
a  suit  for  restitution  of  conjugal  rights  be- 
tween Parsees,  and,  a  fortiori,  one  between 
Hindoos  and  Mahomedans,  did  not  lie  on 
the  ecclesiastical  side  of  the  Presidency 
Courts.  Dr.  Lushington,  in  delivering  the 
judgment  of  the  Committee,  says :  "The  Civil 
Courts  m  India  can  bend  their  administra- 
tion .of  justice  to  the  laws  of  the  various 
suitors  who  seek  their  aid.  They  can  ad- 
minister Mahomedan  Law  to  Mahomedans, 
Hindoo  Law  to  Hindoos;  but  the  Ecclesi- 
astical Law'  has  no  such  flexibility."  And, 
after  ruling  that  the  Court  below  had  not 
the  jurisdiction  which  it  claimed,  he  adds: 
**  But  we  should  much  regret  if  there  were 
no  Court  and  no  law  whereby  a  remedy 
could  be  administered  to  the  evils  which 
must  be  incidental  to  married  life  amongst 
them  (the  Parsees).  We  do  not  pretend  to 
know  what  may  be  the  duties  and  obliga- 
tions attending  upon  the  matrimonial  union 
between  the  Parsees,  nor  what  remedies  may 
exist  for  the  violation  of  them;  but  we 
conceive  that  there  must  be  some  laws,  or 
some  customs  having  the  effect  of  laws, 
which  apply  to  the  married  state  of  persons 
of  this  description. "  And  he  afterwards 
observes :  **  Such  remedies  (the  remedies 
aflPorded  by  their  own  usages)  we  conceive 
that  the  Supreme  Court  on  the  civil  side 
might  administer;  or  at  least  remedies  as 
nearly  approaching  to  them  as  circumstances 
would  allow."  It  may  be  said  that  those 
dicta,  though  proceeding  from  so  high  an 
authority,  are  extra-judicial,  and  merely  in- 
dicate an    opinion   that  suits  of  this  kind 

^ .^ ._    _   _        ^_  _  ^^ .^ 

*  See  Weekly  Reporter,  Vol  IV.,  page  91. 
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might  possibly  be  entertained  *by  the  Civil 
Courts  of  India.  The  Attorney-Genial, 
however,  has  cited  positive  authorities  which 
support  the  jurisdiction,  and  show  the  prin- 
ciples upon  which  it  ought  to  be  exercised. 
Tliese  are  the  cases  of  Mussamui  Hingu^ 
decided  in  1832,  and  reported  in  6  S.  D.  A. 
Reps.,  p.  200;  of  Mussamui  ^x^^^^^a,  decid- 
ed in  1 84 1,  and  reported  7  S.  D.  Reps.,  p.  27 ; 
and  the  case  of  Sona  Chand  Bibi,  decided  in 
1848,  and  reported  in  the  Reports  of  the 
Bengal  Sudder  Court  for  that  year  at  p.  795. 
In  the  last  of  these  cases  the  suit  was 
dismissed  on  the  ground  that  the  marriage 
was  not  proved,  but  the  jurisdiction  was  not 
questioned.  The  second  case  may  be  distin- 
guishable from  the  present  t)n  the  ground 
that  the  wife  was  of  tender  years,  and  under 
the  control  of  the  co-defendants  in  the  suit. 
But,  in  the  first  case,  the  wife  was  clearly  of 
full  age,  and  a  free  agent.  The  co-defendant 
in  the  su^^,  though  charged  with  harbouring 
her,  had  little  more  control  over  her  than 
the  co-defendant  in  the  present  case  had  over 
*he  respondent.  The  suit,  which  went 
through  three  Courts,  was  resisted  by  the 
wife  on  grounds  personal  to  herself;  and  it 
was  finally  decided  that,  according  to  the 
Mahomedan  Law,  by  which  the  question  was 
to  be  decided,  the  plaintiff  had  a  right  to  the 
possession  of  his  wife,  and  she  was  compel- 
led to  return  to  him.  It  does  not  very 
clearly  appear  by  what  process  the  judgment 
in  this  case,  or  in  that  of  Mussamut 
Ameena,  was  to  be  enforced.  From  some 
passages  it  might  .be  inferred  that,  in  the 
event  of  disobedience,  the  wife  was  to  be 
given  bodily  into  her  husband's  hands« 
Whether  this  could  be  done  under  the  new 
Act  of  Procedure,  which  now  regulates  the 
Civil  Courts  of  India,  may  well  be  doubted.  ^ 
Disobedience  to  the  order  of  a  Court  direct- 
ing the  wife  to  return  to  cohabitation  would 
seem  to  fall  within  the  2Coth  Section  of  the 
Code,  and  to  be  enforceable  only  by  ftnprison- 
ment,  or  attachment  of  property,  or  both. 

Upon  authority,  then,  as  well  as  principle, 
their  Lordships  have  no  doubt  that  a 
Mussulman  husband  may  institute  a  suit  in 
the  Civil  Courts  of  India,  for  a  declaration 
of  his  right  to  the  possession  of  his  wife,  and 
for  a  sentence  that  she  return  to  cohabita- 
tion ;  and  that  that  suit  must  be  determined 
according  to  the  principles  of  the  Mahome- 
dan Law.  The  latter  proposition  follows,  not 
merely  from  the  imperative  words  of  Regula- 
tion IV.  of  1793^  Section  15,  but  from  the 
nature  of  the  thing.  For  since  the  rights 
and  duties  resulting  from  the  contract  of 
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marriage  vai^  in  different  communities ;  so, 
especially  in  India,  where  there  is  no  general 
marriage-law,  they  can  be  only  ascertained 
by  reference  to  the  particular  law  of  the 
contracting  parties. 

The  matrimonial  law  of  the  Mahomedans, 
like    that    of    every    ancient    community, 
favors  the  stronger  sex.     The  husband  can 
dissolve  the  tie  at  his  will,  subject  to  the 
condition  of  paying  the  wife  her  dower  and 
other  allowances;  but  she  cannot  separate 
herself  from  him,  except  under  the  arrange- 
ment  called  khoola,   which  is  made  upon 
terms  to  which  both  are  assenting  parties, 
and  operates  in  law  as  the  divorce  of  the 
wife  by  the  husband.     It  cannot,  we  think, 
be  doubted  that,  whilst  the  tie  subsists,  his 
power  over  her  is  considerable.     The  cases 
already  cited  are  to  the  effect  that  he  may 
compel  her  to  return  to  his  house  if  she  has 
left  it.     We  do  not  find  this  expressed  in 
the  Hedayah,  which  speaks  only  oi  her  for- 
feiting her  right  to  maintenance  if  she  be 
disobedient  or  refractory,  or  go  abroad  with- 
out her  husband's  consent,  until  she  return 
and  make  submission  (vol.  i.,  p.  394);  but  it 
seems  implied  throughout  that  she,  from  the 
time  she  enters  his  house,  is  under  restraint, 
and  can  only   leave   it  legitimately  by  his 
permission,  or  upon  a  legal  divorce  or  separa- 
tion made  with  his  consent.     In  fact,   the 
principle   of    keeping    a  .man's    harem    in 
seclusion  and  under  his  control  is  so  essential 
a  part  of  the  framework  of  oriental  society 
that  it  is  naturally  assumed  and  taken  for 
granted  by  a  Mussulman  expounder  of  the 
law. 

On  the  other  hand,  the  law  assures  to  the 
wife  considerable  rights  as  against  her  hus- 
band. She  may  insist  on  maintenance  ac- 
cording to  her  rank  and  his  ability;  and,  if 
he  fails  to  give  it,  she  may  enforce  that  right 
before  the  Kazee  ( i  Hedayah,  Book  IV.,  Chap. 
XV.,  Section  i,  pp.  393,  394).  If  he  has 
power  to  keep  her  within  the  zenanah,  and 
to  prevent  access  to  her,  subject  to  certain 
qualifications,  he  is  bound  to  provide  her 
with  a  separate  apartment,  exclusively 
appropriated  to  her  use  (p.  402).  As  to 
personal  violence,  there  are  certainly  pass- 
ages in  the  Hedayah  which,  founded  on  a 
text  in  the  Koran,  imply  that  the  husband 
may  use  it  for  correction ;  but  this  right  of 
corporal  chastisement  is  expressly  said  to 
"be  restricted  to  the  condition  of  safety;" 
and  it  may  be  questioned  whether  thsse 
authorities  go  the  full  length  of  the  Futwah 
at  p.   14  of  the  record  {see  Hedayah,  Vol. 


II.,  pp.  75-81).  The  Mahom'edan  Law, 
question  of  what  is  legal  cruelty  beti 
man  and  wife,  would  probably  not  dii 
materially  from  our  own,  of  which  one  i 
the  most  recent  expositions  is  the  follow 
ing:  "There  must  be  actual  violence  1 
such  a  character  as  to  endanger  person 
health  or  safety ;  or  there  must  be  a  reasoi 
able  apprehension  of  it.  The  Court,  i 
Lord  Stowell  said,  has  never  been  driw 
off  this  ground." 

If,  however,  it  be  granted  that,  accon 
ing  to  Mahomedan  Law,  the  husband  ms 
sue  to  enforce  his  right  to  the  cuslod 
of  his  wife's  person ;  and  that,  if  h< 
defence  be  cruelty,  she  must  prove  cruel 
of  the  kind  just  described,  it  by  no  meat 
follows  that  she  has  not  other  defences 
the  suit  which  would  not  be  admitted  bj  01 
Ecclesiastical  Courts  in  a  suit  for  the  r 
stitution  of  conjugal  rights.  The  marriag< 
tie  amongst  Mahomedans  is  not  so  indi 
soluble  as  it  is  amongst  Christians.  Th 
Mahomedan  wife,  as  has  been  shown  abov< 
has  rights  which  the  Christian — or  at  leai 
the  English — wife  has  not  against  her  hu: 
band.  An  Indian  Court  mi^ht  well  adm 
defences  founded  on  the  violation  of  thoj 
rights,  and  either  refuse  its  assistance  1 
the  husband  altogether,  or  grant  it  on! 
upon  terms  of  his  securing  the  wife  in  ifc 
j  enjoyment  of  her  personal  safety  and  h< 
other  legal  rights ;  or  it  might,  on  a  sufiiciei 
case,  exercise  that  jurisdiction  which  i 
attributed  to  the  Kazee  by  the  Futwah  J 
p.  32  of  the  record  (if  the  law,  indeet 
warrants  such  a  jurisdiction),  of  selecting 
proper  place  of  residence  for  the  wife,  oih< 
than  her  husband's  house. 

Plnough  has  been  said  to  show  that,  i 
their  Lordships'  opinion,  the  determinatio 
of  any  suit  of  this  kind  requires  careful  coi 
sideration  of  the  Mahomedan  Law^  as  well  a 
strict  proof  of  the  facts  to  which  it  is  to  b 
applied.  Has  the  present  case  been  so  trie 
and  determined  in  the  Courts  below?  Thei 
Lordships  are  constrained  to  say  that  thi 
has  not  been  the  case.  In  the  first  p]ac< 
they  think  that  the  ra/io  decidendi  adoptC' 
by  the  Judges  of  both  Courts  is  erroneoui 
The  Principal  Sudder  Ameen  held  that  op 
pression  had  been  proved  (the*  correctness  c 
his  conclusion  will  be  hereafter  considered 
He  did  not  then  proceed  to  consider  n^bethe 
the  oppression  was  so  far  beyond  the  bound 
of  marital  authority,  under  the  Mahomeda 
Law,  as  to  constitute  an  answer  to  the  sui 
He  seemed  to  think. that  oppression  one 
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oved,  the  case  was  taken  out  of  the 
lahomedan  Law,  and  was  to  be  decided  on 
bat  the  Court,  upon  general  principles, 
ight  deem  to  be  expedient  for  the  security 
•  the  wife's  person.  He  then  proceeded 
►  argue,  apparently  without  the  slightest 
»nndation  of  proof,  that  the  wife,  having 
een  ill-treated,  had  probably  been  unfaith- 
i\  ;  and  that,  if  she  were  restored  to  her 
asband,  he  was  not  unlikely  to  revenge 
Lmself  by  taking  her  life.  He  afterwards 
rg^ued,  with  more  reason,  upon  the  danger 
I  restoring  her  to  one  who  had  been 
ecreed  liable  to  pay  her  a  very  large  sum 
f  money. 

The  facts  upon  which  the  Judges  of  the 
ligh  Court  proceeded  were  that  the  Ma- 
gistrate had  seen  fit  to  release  the  respond- 
ent from  her  husband's  house,  and  that  a 
lecree  had  passed  against  him  for  having 
nade  away  with  her  properly  for  a  large 
ium,  of  whJch  they  overstated  the  amount. 
rhey  appear  to  have  considered  that,  ac- 
iiording  to  the  Mahomedan  Law,  these  facts 
vere  not  an  answer  to  the  suit ;  and  they 
;hen  say  :  "  This  being  so,  are  we  required 
,o  decide  this  case  in  conformity  with  the 
principles  of  the  Mahomedan  Law?  Are 
we  to  compel  the  defendant  to  return  to  her 
husband,  convinced  as  we  are  that  she 
should  not  be  forced  to  return  ?  If,  under 
the  Mahomedan  Law,  no  wife  can  separate 
berself  from  her  husband  under  any  cir- 
cumstances whatsoever,  the  law  is  clearly  re- 
pugnant to  natural  justice,  and  we  are  not 
bound  to  follow  it.  The  Mahomedan  Law 
giving  no  relief  to  a  woman,  be  the  conduct 
of  the  husband  ever  so  bad,  it  is  a  case  to 
be  disposed  of  by  equity  and  good  conscience. 
And  on  these  principles  we  have  no  hesita- 
tion in  sapng  that  the  grounds  upon  which 
the  defendant  has  separated  from  her  hus- 
band justify  her  in  that  step,"  &c. 

The  passages  just  quoted,  if  understood  in 
their  literal .  sense,  imply  that  cases  of  this 
^  kind  are  to  be  decided  without  reference  to 
the  Mahomedan  Law,  but  according  to  what 
is  termed  equity  and  good  conscience,  /'.  <r., 
according  to  that  which  the  Judge  may  think 
the  principles  of  natural  justice  require  to  be 
-done  in  the  particular  case. 

Their  Lordships  most  emphatically  dissent 
from  that  conclusion.  It  is,  in  their  opinion, 
opposed  to  the  whole  policy  of  the  law  in 
^  British  India,  and  particularly  to  the  enact- 
'  ment  already  referred  to  (Regulation  IV.  of 
'  1793,  Section  15),  which  directs  that,  in 
^  suits  regarding  marriage  and  caste,  and  all 
^  religious  usfl,ges  and  institutions,  the  Maho- 


medan Laws  with  respect  to  Mahomedans, 
and  the  Hindoo  Laws  with  regard  to  Hindoos, 
are  to  be  considered  as  the  general  rules  by 
which  Judges  are  to  form  their  decisions; 
and  they  can  conceive  nothing  more  likely 
to  give  just  alarm  to  the  Mahomedan  eom- 
munitv  than  to  learn  by  a  judicial  decision 
that  tneir  law,  the  application  of  which  has 
been  thus  secured  to  them,  is  to  be  over- 
ridden upon  a  question  which  so  materially 
concerns  .  their  domestic  relations.  The 
Judges  were  not  dealing  with  a  case  in 
which  the  Mahomedan  Law  was  in  plain  con- 
flict with  the  general  municipal  law  or  with 
the  requirements  of  a  more  advanced  and  ci- 
vilized society — as,  for  instance,  if  a  Mussul- 
man had  insisted  on  the  right  to  slay  his 
wife  taken  in  adultery.  In  the  reports  of  our 
Ecclesiastical  Courts  there  is  no  lack  of  cases 
in  which  a  humane  man,  judging  according  to 
his  own  sense  of  what  is  just  and  fair,  with- 
out reference  to  positive  law,  would  let  the 
wife  go  free ;  and  yet  the  proof  falling  short 
of  legal  cruelty,  the  Judge  has  felt  constrained 
CO  order  her -to  return  to  her  husband. 

In  what  they  have  just  said  their  Lord- 
ships must  be  taken  to  object  only  to  th,d 
general  supersession  of  the  Mahomedan  Law 
as  the  ratio  decidendi  in  cases  of  this  de- 
scription, which  seems  tp  them  to  be  implied 
in  the  judgments  under  review. 

They  do  not  mean  to  lay  down  that  it  was 
suflScient  for  the  decision  of  the  case  to  show 
that,  according  to  the  Mahomedan  Law,  the 
husband  has  a  right  to  the  custody  of  his 
wife,  or  that  there  was  no  answer  to  his  suit 
unless  it  could  be  shown  that  the  wife  had 
been  separated  from  him  either  by  Talalk  of 
Khoola,  either  of  which  would  dissolve  the 
vinculum.  This  assumption,  which  seems 
to  have  been  made  by  the  Judges  of  the 
High  Court,  is,  their  Lordships  think,  erro- 
neous. It  seems  to  them  clear  that,  if 
cruelty  in  a  degree  rendering  it  unsafe  for 
the  wife  to  return  to  her  husband's  dominion 
were  established,  the  Court  might  refuse  to 
send  her  back.  It  may  be,  too,  that  gross 
failure  by  the  husband  of  the  performance 
of  the  obligations  which*  the  marriage-cont 
tract  imposes  on  him  for  the  benefit  of  the 
wife  might,  if  properly  proved,  afford  good 
grounds  for  refusing  to  him  the  assistance 
of  the  Court.  And,  as  their  Lordships  have 
already  intimated,  there  may  be  cases  in 
which  the  Court  would  qualify  its  inter- 
ference bv  imposing  terms  on  the  husband. 
But  all  tnese  are  questions  to  be  carefully 
considered,  and  considered  with  some  refer- 
ence to  Mahomedan  Law. 
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Before,  however,  any  of  these  principles 
can  be  applied, .  the  facts  to  which  they  are 
to  be  applied  must  be  established  by  legal 
proof ;  and  this,  their  Lordships  are  of 
opinion,  has  not  been  done  in  the  present 
case.  Besides  the  evidence  on  the  futile  and 
now  abandoned  issue  about  freemasonry, 
there  is  little  evidence  in  the  cause. 

The  Zillah  Judge's  judgment  in  the  '*  pro- 
perty-suit" was  put  in  evidence.  The  fact, 
therefore,  that  the  appellant  had  been  decreed 
liable  to  make  good  a  large  sum  of  money  to 
the  respondent  in  respect  of  the  property 
which  he  had  misappropriated  was  establish- 
ed ;  but  the  proof  of  personal  cruelty  rests 
almost  entirely  on  the  proceeding  of  the 
Magistrate.  That  proceeding  is  neither  one 
inter  paries  nor  even  a  conviction  of  the 
appellant  upon  a  criminal  charge.  It  was 
treated  by  the  Nizamut  Adawlut  (Record,  p. 
33)  as  being  the  record  of  an  act  done  by  a 
police-officer,  and  not  the  judicial  proceeding 
of  a  Magistrate.  It  is,  therefore,  difficult  to 
see  how,  in  strictness,  it  can  be  evidence  at 
all  against  the  appellant;  but  at  most  it 
proves  only  that  the  Magistrate  set  the  lady 
free  from  what  he  considered  improper 
restraint. 

To  establish  a  case  of  cruelty  as  a  defence 
to  the  suit,  the  respondent  might  have 
Called  the  Magistrate)  if  then  still  in  India, 
to  speak  to  the  state  in  which  he  found  her 
when  he  set  her  free.  She  might  also  have 
given  such  evidence  of  her  treatment  as  she 
adduced  in  the  **  property-suit,"  but  which, 
whatever  were  her  reasons  for  it,  she  did  not 
adduce  in  this  suit.  And,  lastly,  she  might 
have  given  her  own  testimony,  which  it  is 
most  desirable  to  have  on  such  an  issue. 
She  has  failed  to  do  any  of  these  things ; 
and  it  is  impossible  to  say  that  the  Courts 
below  had  before  them,  in  proof,  the  facts 
from  which  any  Court  could  infer  that  a 
defence  on  the  ground  of  cruelty  had  been 
established. 

From  what  has  been  said,  it  must  be  ob- 
vious that  their  Lordships  are  not  prepared 
to  affirm  the  decrees  under  appeal  in  this 
suit.  They  do  not,  however,  feel  themselves 
in  a  condition  to  make  a  final  decree,  which 
would  put  an  end  to  this  painful  litigation. 
They  will  not  visit  upon  the  respondent  the 
mismanagement  of  her  cause  by  sending  her 
back  at  once  to  her  husband.  ICnough  has 
been  shown  to  render  it  doubtful  whether 
she  can  be  restored  to  his  zenanah  with 
safety,  at  least  whilst  the  relation  of  debtor 
and  creditor  continues  to  subsist  between 
them,    unless    projer  security  for  her  pro- 


tection is  taken.  It  may  ultimately 
out  that  she  ought  not  to  be  sent  back  a 
Their  Lordships  must,  therefore,  unwilli 
recommend  that  this  cause  be  remitted  t( 
High  Court,  with  directions  to  put  the  i 
in  a  course  of  re- trial,  and  with  powe 
necessary,  to  amend  the  issues  or  frame 
ones.  If  cruelty  be  relied  upon  as  adefei 
there  should  be  a  distinct  issue  as  to  the 
of  cruelty. 

Their  Lordships,   however,    cannot 
suggesting,  for  the  consideration  of  the 
ties,  that  it  is  for  the  interest,  the  happii 
and  the  respectability  of  both  to  seith 
questions  still  open  between  them   by 
cable  arrangement  rather  than   by  fm 
litigation.      They   have   surely  friends 
might  effect  such  an  arrangement  bet\! 
them. 

Their  Lordships  have  now  only  to 
capitulate  the  several  recommendations  w 
they  will  humbly  make  to  Her  Majest 
these  appeals.     These  are  : — 

/j/. — That  the  appeal  of  the  appel 
Buzloor  Ruheem,  in  the  "  property-suit,' 
dismissed,  except  so  far  as  it  relates  \x 
liability  to  pay  the  mesne-profits  of 
shares  in  the  Dum-Dum  and  Narain  Mu 
gardens  joinjtly  with  the  appellant  Ji; 
nath  Bose;  that  the  appeal  of  the  last-ni 
appellant  in  the  same  suit  be  allowed  \ 
that  the  decree  of  the  High  Court  be  am 
ed  by  omitting  so  much  thereof  as  relat< 
the  shares  in  those  gardens,  and  by  direc 
in  lieu  thereof,  that  that  portion  o!  ih 
spondent's  claim  be  dismissed  with  < 
and  that  the  said  decree  be  in  all  oth( 
spects  confirmed. 

2ndly. — That  in  suit  No.  256  of  i86j 
decree  of  the  High  Court  be  reverse^ 
that,  in  lieu  thereof,  the  decree  ol 
Zillah  Judge  dismissing  the  respoiii|| 
suit,  with  costs,  be  affirmed,  with  the; 
of  the  appeal  in  the  High  Court. 

3rdly, — That    in     the     '*  restitution* 
the  decrees  of  the  High  Court  and  ^ 
Principal   Sudder   Ameen  be   reverse! 
the   cause  be  remitted  to  the  High 
with  directions  to  have  the  same  re-tj 
fresh  evidence,  and  with  power  to  ami 
issues,  or  to  frame  new  issues,  if  thej 
see  fit  to  do  so. 

That  the  respondent  .should  pay  lh( 
of  the  appeals  in  suit  No.  256  of  i8i 
in  the  "  restitution-suit.'  That  she 
also  pay  the  costs  of  the  appeal  of  Jud^ 
Bose  in  the  "  property- suit."  An/ 
the  appellant,  Buzloor  Ruheem,  shoi 
the  costs  of  his  appeal  ih  that  si^t. 
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The  17th  July  1867. 


Preseftt : 


The  Master  of  the  Rolls,  Sir  James  W. 
Colvile,  Sir  Richard  Torin  Kindersley, 
and  Sir  Lawrence  Peel. 


ICort^fagfe — Deposit  by  Mortgagfee  (to  aave 
estate  from  sale  for  arrears  of  revenue) — Sec- 
tion 9,  Act  I.  of  1845 — Hindoo  Widow. 

On  Appeal  fr&m  the  High  Court  at 

Calcutta, 


Nugender  Chunder  Ghose  and  others 


versus 


Sreemutty  Dossee  and  others. 

An  estate,  mortgaged,  was  about  to  be  sold  for  arrears' 
»{  Government  revenue,  when  it  wi.s  saved  from  sale 
by  the  mortgagee  depositing  a  sum  sufficient  to  discharge 
the  revenue.  The  mortgagee  brought  a  suit  against 
the  person  in  possession  of  the  talook,  a  Hindoo  lady, 
Mridow  of  the  original  mortgagor,  seeking  under  Section 
^,  Act  I.  of  1845,  to  obtain  re-payment  from  her  per- 
sonally of  the  money  paid  to  save  the  sale  of  the  talook, 
not  making  the  reversioners  defendants,  and  not  praying 
|;bat  the  talook  in  its  entirety  might  be  sold  to  pay  the 
amount  due.  A  decree  was  given  in  that  suit  to  the 
mortgagee.  On  execution  of  that  decree,  the  rever- 
sioners intervened. 

Held  that  the  mortgagee  and  those  claiming  under 
him  have  no  charge  on  the  estate,  and  are  not  entitled  to 
have  it  sold  in  its  entirety  to  pay  the  amount  which 
was  paid  in  to  stop  the  sale  oi  the  estate.     The  action 
brought  under  Section  9,  Act  I.  of  1S45,  was  only  a  per- 
sonal action,  and  the  decree  gave  no  remedy  against 
the  land,  the  sale  of  which  for  arrears  of  revenue  had 
been  stopped  by  the  deposit. '  In  such  a  suit  the  ques- 
tion is,  not  whether  the  person  who  pays  the  arrears 
acquires  thereby  a  charge  on  the  talook  which  he  saves 
from  sale,  but  whether  lie  seeks  to  enforce  that  right  : 
be  must  do   so   in   a   suit  properly  framed  for  that 
purpose,  and  not  merely  in  a  suit  which  is  conHned 
to  a'persoxial  remedy  against  the  person  in  possession 
of  the  talo^ok.    If  the  person  who  so  pays  the  arrears  of 
I  rent  seek  re-payment  only,  under  the  Section  and  law 
cited,  as  against  the  person  in  possession  of  the  talook, 
who  has  only  a  limited  interest  therein,  and  confines 
his    suit    to    that    object,    the    decree    so    obtained 
against  the  person  in  possession   can  only  be  made 
effectual  against  the  property  of  that  person,  including 
such  interest  as  he  had  in  the  talook.     This  ruling 
does  not  affect  the  general  doctrine  that,  in  a  suit 
brought  by  a  third  person,  the  object  of  which  is  to 
recover  or  to  charge  an  estate  of  \yhich  a  Hindoo 
widow  is  the  proprietress,  she  will,  as  defendant,  re- 
present and  protect  the  estate,  as  well  in  respect  of  her 
own  as  of  the  reversionary  interest. 

This  is  an  appeal  from  a  decree  of  the 
High  Court  of  Judicature  at  Fort  William 
of    i5lh    December     1862,    reversing    the 


decision  of  .the  Zillah  Judge.  *The  question 
is  whether,  under  the  circumstances  set 
forth  in  these  papers,  the  appellant  is  enti- 
tled to  have  a  lien  upon  the  talook  described 
as  Turruff  Kalikapore,  recorded  as  No.  109, 
1  as  against  the  respondents,  who  are  interest- 
ed in  that  talook,  in  respect  of  the  arrears 
of  revenue  due  from  that  talook,  which 
have  been  paid  by  the  appellant. 

The  respondents  do  not  appear,  and  it  is 
therefore  incumbent  on  the  Court  to  examine 
closely  whether  the  appellant-  has  made  out 
his  case,  and  has  established  his  right  to 
have  the  talook  sold  to  discharge  that 
amount. 

The  facts  are  shortly  as  follows :  Hurro- 
loll  Milter  had  become  the  owner  of  this 
talook  by  purchase  previously  to  the  year 
1842. 

In  May  1842  he  executed  a  mortgage 
in  due  form  to  Nobokisto  Singh  to  secure 
43,340  rupees  with  interest  at  12  per  cent, 
per  annum. 

Hurrololl  Milter,  the  mortgagor,  died, 
leaving  Sreemutty  Kaminee  Dossee,  hi& 
widow,  surviving  him.  She  had  no  child, 
and  after  his  death  continued  in  possession 
of  his  talook  as  his  w*idow. 

Hurrololl  Mitter,  however,  had  had  a 
daughter  by  a  previous  marriage,  the  re- 
spondent, Sreemutty  Dossee,  who  is  the 
mother  of  two  infant  sons,  the  grandsons 
of  the  mortgagor,  Hurrololl  Mitter.  Nobo- 
kisto Singh,  the  mortgagee,  died  shortly 
afterwards,  and  left  Sreemutty  Gourmonee 
Dossee,  his  widow,  who,  in  ihat  character, 
became  entitled  to  all  the  righls  of  h^r 
husband  as  mortgagee  of  this  talook. 

The  revenue  due  to  the  Governijient  for 
this  talook  was  not  paid  by  the  widow  of^ 
Hurrololl    Mitter,   the    mortgagor,   and,   in 
December  1849,  10,317  rupees  were  due  in 
respect  of  such  revenue. 

In  consequence  of  the  non-payment  t)f 
this  arrear,  the  talook  would  have  been  put 
up  for  sale  by  the  Government  Collector, 
and  would  have  been  sold  according  to  Aft 
I.  of  1835,  discharged  from  the  mortgage 
and  from  all  other  incumbrances.  In  order 
to  save  the  mortgage  and  the  talook,  Gour- 
monee Dossee  borrowed  from  Anundonarain 
Ghose,  on  the  last  day  for  payment  of  the 
revenue,  which  was  the  28th  of  December 
1849,  the  amount  necessary  to  discharge  the 
aievenue,  viz.y  10,317  rupees,  and  he  deposit- 
ed that  amount  with  the  Collector  just 
before  sunset  on  that  day. 
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The  appellants  are  two  of  the  sons  and 
heirs  of  Anundonarain  Ghose,  who  is  dead, 
claiming  under  a  transfer  made  to  one  of 
them  by  Gourmonee  Dossee  of  her  rights  to 
and  interests  in  the  talook,  under  her  decree 
against  Kaminee  Dossee  of  the  29th  March 
1853,  which  will  be  afterwards  mentioned; 
and  accordingly  they  have  the  same  rights 
and  powers  which  she  possessed  as  regards 
this  talook  under  that  decree,  and  not  fur- 
ther. The  question  there  is  the  same  which 
is  raised'' on  this  appeal,  viz.,  whether  the 
appellants  are  entitled  to  a  charge  on  this 
talook,  and  to  have  it  sold  in  its  entirety  to 
pay  the  amount  of  the  money  so  paid  to  the 
Government  Collector  in  December  1849. 

For  the  purpose  of  determining  this  ques- 
tion, it  is  desirable  to  consider  what,  after 
such  payments,  the  rights  of  Gourmonee 
Dossee  were  against  Kaminee  Dossee  and 
the  talook  itself,  and  the  course  she  adopted. 

Considering  that  the  payment  of  the  reve- 
nue by  the  mortgagee  will  prevent  the  talook 
from  being  sold,  their  Lordships  would, 
if  that  were  the  sole  question  for  their  con- 
sideration, find  it  difficult  to  come  to  any 
other  conclusion  than  that  the  person  who 
had  such  an  interest  in  the  talook  as  en- 
titled him  to  pay  the  revenue  due  to  the 
Government,  and  did  actually  pay  it,  was 
thereby  entitled  to  a  charge  on  the  talook 
as  against  all  persons  interested  therein  for 
the  amount  of  the  money  so  paid.  But 
their  Lordships  are  of  opinion  that  this  is 
not  the  form  in  which  the  question  comes 
before  them,  and  that  what  they  have  to 
decide  is  not  whether  such  a  charge  origi- 
nally existed,  or  whether  it  does  now  sub- 
sist, but  whether  the  appellants  can  enforce 
such  a  charge  in  the  present  suit.  For 
-this  purpose  it  is  necessary  to  refer  to  the 
steps  taken  by  Gourmonee  Dossee  to  obtain 
payment.  There  were  two  courses  open  to 
her:  she  might  have  instituted  a  suit  to 
enforce  the  mortgage,  and  to  tack  to  the 
mortgage  the  amount  of  the  revenue  paid 
by  her  to  save  the  estate,  and  to  have  the 
estate  sold  to  pay  that  amount;  or  she 
might  proceed  under  the  9ih  Section  of 
Act  No.  L  of  1845.  She  might  probably 
have  united  both  these  objects  in  one  plaint ; 
but  the  course  which  she  did  adopt  was  to 
sue  the  widow  Kaminee  alone,  under  the 
9th  Section  of  the  Act  No.  I.  of  1845, 
not  making  the  persons  interested  in  the 
reversion  after  her  decease  party-defendants 
to  that  suit,  and  not  praying  that  the  talook* 
in  its  entirety  might  be  sold  to  pay  the 
amount  due  to  her. 


The  plaint  is  set  forth  in  page  7;   it  do 
not   raise  any  claim   against  the  estate  i 
self,  the  claim  is  against  the  widow  Kaminfl 
personally.     It  states,  firU^  that  the   fema 
defendant,  for  the  purpose  of  doing   awa 
with   the    mortgage-loan,  threw    the   taloo 
into  arrears,  and  was  endeavoring  to  k 
it   sold ;  Secondly y  that  the  female   plaintH 
for  the   purpose   of    protecting   her    rigb 
and  preserving  the  talook  from  sale, 
rowed   the    money   from  the  father   of   i! 
present  appellants,  and  caused  the  payme 
to  be  made.     The  words  of  the  plaint  whi 
follow   are   these :  "  The    female    plaintiJ 
has  paid  the  money  which  the  female  defen 
ant   ought  to   have   repaid.     The    plainti 
has  frequently  called  upon  her  for  it,  but 
payment  at  all  is  made  up  to  this  time  ; 
therefore,  after  stating  the  amount,  the  plaia 
proceeds  thus :  **  For  the  recovery  of  whici 
amount   this   suit    is   instituted   against   th< 
female  defendant,  and   plaintiff  prays  ihx 
the    amount     claimed,    together    with    lh< 
interest  thereof,  due  to  the  date  of  liquidi- 
*tion,  be  paid  to  her."     The  answer  10  ih 
plaintiff  merely  contests  the  debt.     It   co 
tends  that  no  money  was  due  on  the  mo 
gage,  and  that  this  would  appear  to  be  i 
case  in  a  suit  which  had  been  instituted^ 
the  defendant  against  the  plaintiff,  seeki 
for  an  account  against  the  plaintiff  as  t 
executrix  of  the  husband  of  the  defendant 
It  is  solely  an  answer  directed   to  meet 
personal  claim,  and   accordingly  the  repl 
is  to  the  same  point,  and  relies  on  the  9^ 
Section  of  Aft  I .  of  the  year  1845.     That  Sed 
tion  is  to  this  effect : —  1 

"It  is  hereby  enacted  that  the  Collectd 
shall,  at  any  time  before  sunset  of  the  latesl 
day  of  payment,  receive,  as  a  deposit  froa 
any  party  not  being  a  proprietor  of  the 
estate  in  arrear,  the  amount  of  the  arreai 
of  revenue  due  from  it,  to  be  carried  tt 
the  credit  of  the  said  estate  at  sunse^  ai 
aforesaid,  unless  before  that  time  the  arrean 
shall  have  been  liquidated  by  a  proprietoi 
of  the  estate.  And  in  case  the  pany  sc 
depositing,  whose  money  shall  have  beei 
credited  to  the  estate  in  the  manner  afore 
said,  shall  be  a  plaintiff  in  a  suit  pendio| 
before  a  Court  of  Justice  for  the  posses^ioi 
of  the  sum,  or  any  part  thereof,  it  shall  be 
competent  for  the  Judge  of  the  Zillah  in 
which  such  estate  is  situated  to  order  the 
said  party  to  be  put  into  temporary  posses- 
sion of  the  said  estate,  subject  to  the  Ta\es 
in  force  for  taking  security  in  the  case  ol 
appellants  and  defendants.  And,  if  the 
party   depositing,  whose  'money   shall.  hav< 
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sen  credited  as  aforesaid,  shall  prove  before 
competent  Civil  Court  that  the  deposit 
as  made  in  order  to  protect  an  interest  of 
le  said  party,  which  would  have  been  en- 
ingered  or  damaged  by  the.  sale. of  the 
state,  he  shall  be  entitled  to  recover  the 
mount  of  the  deposit  with  interest  from 
le  proprietor  of  the  said  estate"  (Act 
to.  1.  of  1845,  Section  9). 

I'his  Section,  therefore,  clearly  authorizes 
le  personal  action,  but  it  gives  no  remedy 
gainst  the  land,  which  it  leaves  to  the  then 
xisting  law« 

:  The  decree  which  was  made  in  this  suit  is, 
p  might  be  expected,  no  decree  against  the 
iiid,  but  It  is  a  general  decree  against  the 
efendant  Kaminee.  It  is  in  these  words : 
Let  the  female  plaintiff  get  the  mjoney 
laimed  and  interest  due  from  date  of  suit  to 
lay  of  payment,  and  costs,  together  with 
iiterest,  according  to  pr^ptice,  from  the 
smale  defendant.  Costs,  on  the  part  of  the 
emale  defendant,  are  charged  to  her." 

,  This  decision  was  appealed  from  and  af- 
irmed ;  but  the  only  point  which  seems  to  have 
^een  argued  and  decided  in  that  suit,  either 
in  the  original  hearing  or  on  the  appeal,  was 
frhglher,  while  the  other  suit  already  men- 
|oned  was  pending  for  an  account  between 
be  same  parties,  and  in  which  Kaminee 
[)ossee,  defendant  in  this  suit,  claims  a  large 
fiialance  to  be  due  to  her  from  Gourmonee 
Possee,  the  plaintiff  in  the  suit,  which  is  the 
foundation  of  the  present  proceedings,  plaint- 
iff, as  mortgagee,  before  the  fact  that  any- 
thing was  due  to  her  had  been  ascertained, 
bad  such  an  interest  in  the  talook  as  enti- 
tled her  to  pay  the  arrears  of  the  revenue. 
If  she  had,  it  followed  as  of  course  that, 
under  the  grth  Section  of  the  Act  I.  of  1845 
already  mentioned,  she  could  recover  the 
amount  in  the  suit  in  question.  * 

Shortly  after  this,  Gourmonee  Dossee  as- 
signed the  decree  and  all  rights  under  it  to 
Girenderchunder  Ghose,  the  son  of  Anundo- 
narain  Ghose,  in  consideration  of  the  money 
itnt  to  discharge  the  arrears,  in  whose  place 
subsequently  the  appellants,  the  sons  of 
Anundonarain,  were  substituted,  and  who 
have  all  the  rights  that  Gourmonee  Dossee 
possessed. 

When  execution  was  sought  to  be  enforced 
against  Kaminee  Dossee  by  a  sale  of  the 
^hole  talook,  the  respondent  Sreemutty 
iJossee,  the  daughter  of  Hurrololl  Mitter,  and 
ne  mother  of  his  two  grandsons,  intervened 
'0  prevent  the  sale  of  the  entirety,  insisting 


that,  as  Kaminee  Dossee  was  a  childless 
widow,  the  son  of  Sreemutty  Dossee,  who 
was  then  a  minor,  had  a  reversionary  interest 
in  the  talook,  which  could  not  be  sold  to 
pay  a  personal  debt  of  Kaminee  Dossee. 
When  the  intervention  took  place,  it  appears 
that  then,  for  the  first  time,  the  holder  of  the 
decree  raised  the  claim  that,  as  the  talook 
in  its  entirety  had  been  saved  from  sale  by  ' 
the  payment  of  the  arrears  of  the  revenue, 
the  talook  in  its  entirety  was  liable  to  be  sold 
in  order  to  obtain  repayment  of  that 
amount. 

This  question  was  brought  before  the  Prin- 
cipal Sudder  Ameen  in  March  1856. 

He  was  of  opinion  that,  under  that  decree, 
the  claim  could  not  be  maintained.  He  refers 
to  a  case  in  the  Sudder  Dewanny  Adawlut, 
a  decision  of  i6th  May  1841,  which  deter- 
mines that  a  decree  against  a  Hindoo  widow 
cannot  be  executed  against  the  estate  of  her 
deceased  husband,  except  when  it  is  clearly 
specifiefl  in  the  decree  that  the  estate  is 
liable  for  it.  The  case,  when  referred  to, 
fully  bears  out  this  construction.  The 
words  of  the  judgment  are  these:  "The 
decree  is  against  B  for  herself — not  against 
B  as  guardian  of  C,  then  a  minor.  B  had 
only  a  life-estate  as  widow,  and  the  family- 
property  is  not  liable  to  sale  for  the  personal 
debts.  Whether  this  was  originally  a  per- 
sonal debt,  has  not  been  judicially  determin- 
ed. But  the  decree,  as  it  stands,  is  against 
B  personally,  and  can  issue  only  against 
her  and  her  heirs.  C  is  not  her  heir,  and 
the  family-property  is  not  her  property,  nor 
can  that  property  be  held  liable  till  a  decree 
be  given  for  it."  (Rajah  Hurrendronarain 
Roy,  p.  8.) 

The  result  of  this  decision  was,  that  the 
application  to  make  the  talook  generally  liable 
to  pay  the  debt  was  refused,  on  the  grouna 
that  the  question  could  not  be  taken  into 
consideration  in  an  execution-case,  but  that 
the  question  ought  to  be  deter*nined  in  a 
civil  action.  This  order  was  affirmed  on 
appeal.  Shortly  after  this,  the  present  ap- 
pellants were  substituted  for  Girenderchun- 
der Ghose;  and  thereupon,  in  August  1859, 
the  suit  was  instituted  on  which  the  present 
appeal  has  arisen.  It  was  instituted  by 
George  Smoult  Fagan,  who  had  been  inter- 
mediately appointed  receiver  of  the  estate  of 
Anundonarain  Ghose,  deceased.  The  plaint 
in  this  suit  is  set  out  in  page  5  of  Appendix  ^ 
in  the  following  terms  : — 

"  The  particulars  of  the  case  are  these : 
"The  defendant  Gourmonee  Dossee  bor- 
rowed a  sum  of  money  from  the  estate  of     f^ 
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in  her  character  as  possessor,  to  answer  | 

the    issues    in    favor    of    the    plaintiff  yA 

costs,  as  between  the  plaintiff  and  Kaminj 

Dossee  and  Sreemutiy  Dossee.     From  A 

decree,  an  appeal  was  preferred  to  the  Hij 

Court  of  Judicature,  when,  on  the  I3ih  Di 

cember  1862,  a  decree  was  pronounced,  re 

versing  ijle  decision  of  the  Court  below.  I 

is  important  to  observe  that,  in  the  opm 

of  the  Judges  of  the  High  Court,  they  hadi|| 

to  decide  the  question,  whether,  by  payme 

of  the  rent  in  arrear,  the  person  who  bi 

such  an  interest  in  the  talook,  as  to  entii 

him  to  pay  the  arrear,  and  who  thereby  sa« 

the  talook  from  being  sold,  did  not  therel 

acquire  a  lien  or  charge  on  the  talook  to  i 

extent  of  the  money  so  paid   and  inters 

thereon ;  but  that  the  question  they  had  | 

decide  was  simply  and  merely  whether  th 

equity  could  be  enforced  in  a  suit  brou^ 

under  the  provisions  of  Section  9  of  Actl.i 

1845,   which    was    confined    to   the  objfl 

authorized  by  that  Section,  and  which  di 

not  proceed  against  the  persons  who  hadi 

interest  in  the  property  in  succession  afil 

the  death  of  the  widow  in  possession.    Tl| 

will  appear  plain  by  the  passage  in  the  jui* 

ment  at  the  bottom  of  page  176,  and  topi 

page  177,  which  is  to  this  effect,  viz.:  '*, 

only  point  which  we  have  to  determine 

this  appeal  is  whether,  as  the  decree  in 

suit  brought   against   Kami  nee   Dossee 

Gourmonee  Dossee  for  the  recovery  of  ai 

of  money  paid  to  protect  her  own  int( 

as  mortgagee,  and  to  save  the  estate  on  wt 

she  held  the   mortgage   from  sale,  thoi 

personal  in  its  terms  against  Kaminee  Dc 

does  or  does  not,  under  Section  9,  Ad  V 

1845,  g've,  to  use  the  Judge'6  terms,  to 

decree-holder  a  statutory  lien  on  the  est 

Were  the  case  one  of  first  impression, 

should  even  then  have  little  hesitation,  I( 

ing  to  the  plain  terms  of  the  law,  which 

ply  gives  a  right  of  action  against  the 

prietors  of  the  estate  in  declaring  that  0 

decree  in  a  suit  brought  under  the  SecW 

of  the  law  above  cited  is  only  a  personal  flX 

and  gives  no  equitable  lien  on  the  estate  J 

the  decree-holder,  so  that  the  property  itsw 

in  the  hands  of  the  person  on  whose  accotf 

the   payment  was  made,  or  any  P"^^^ 

from  him,  is  liable  for  the  amount  decrcq^ 

They  proceed  to  point  out  a  ^^^^^^ 
between  the  case  cited  by  the  respond^ 
in  that  appeal  and  the  present  case,  ***^!vj 
decide  that  the  decree  against  ^^^^^ 
Dossee  was  a  personal  one  against  ^^^>'^ 
that,  consequently,  the  action  of  the  ^J^ 
execution  must  be  confined  to  feer  mtci^' 


Anundonarain*Ghose,  deceased,  to  pay  the  | 
rent  of  talook  No.   109,  Turruff  Kalikapore  , 
and  others,  as  per  the  touzee  of  the  Collect- 
orate    of    this    zillah,    the    annual    sudder 
jumma  of  wlTich  is  2 5, 730-3 J  rupees,  for  the  ; 
protection  of  her   interest  as  mortgagee  of 
the  talook.     For  the   recovery   of   the:   said  , 
sum  of  money,  she  obtained  a  decree  from  j 
this  Court  in  suit  No.  97  of  185 1   against  | 
the  defendant  Kaminee  Dossee,  which  decree 
the  decree- holder  Gourmonee  transferred  to 
Govind  Chunder  Ghose,  the  then  receiver  to 
the  estate  of  Anundonarain  Ghose,  under  a 
deed  of  conveyance  executed  on   the   17th  j 
February  1855,  ^"  1»6«  oi  the  money  due  from 
her  to  the  said  estate.      When,  consequent  on 
the  execution  of  the  decree  by  the  said  receiver, 
a  proclamation  for  the  sale  of  the  talook  was 
issued,  objections  were  raised  by  Sreemutty 
Dossee  and  the  fictitious  putneedars,  defend- 
ants, whereupon,  by  a  summary  order  passed 
on  the  1 8th  of  March  1856,  the  sale  of  the 
talook  was  stayed.      Hence  has  arisen  the 
cause  of  this  suit.    '  I,  as  the  present  receiver 
to  the  estate  of  Anundonarain  Ghose,  bring 
this  suit  to  recover  the  amount  of  the  said 
decree,  together  with  interest  and  costs  ac- 
cording to  the  scale  below  furnished." 

But  this  plaint  does  not  seek  to  obtain  a 
determination  that  the  money  paid  for  the 
arrears  of  the  revenue  constituted  a  charge 
upon  the  talook :  all  that  it  does  is  to  consti- 
tute a  suit  to  recover  the  amount  of  the  de- 
cree with  interest  and  costs,  and  to  have  the 
tajopk  sold  for  that  purpose.  The  manner 
in  which  this  is  put  by  the  Judge  of  the  Civil 
Court  is  that  the  suit  is,  by  the  agreement 
of  all  parties,  wholly  contingent  on  the  de- 
cree obtaine4  in  the  firA  suit.  He  states 
that  the  decree  "  was  not  one  in  restriction 
"  of  the  remedies  open  to  the  plaintiff,  so  as  to 
confine  the  decree-holder  to  remedies  personal 
to  Kaminee  Dossee ;  she  was  in  possession  of 
the  estate*  The  action  was  brought  against 
her  in  that  character  and  capacity,  and  the 
law  makes  the  proprietary  interest  responsi- 
ble for  any  sums  advanced  to  protect  an 
interest  in  the  estate.  The  decree  being 
passed  upon  the  recitals  in  the  declaration, 
that  cannot  now  be  impeached  upon  state- 
ments that  no  mortgage  existed  ;  we  must 
take  the  fact,  as  found,  the  case  having  gone 
to  decree  against  Kaminee,  as  the  party  in 
possession  of  the  estate."  (Appendix,  page 
M4.) 

The  Judge  then  proceeds,  after  showing 
that  the  action  was  one,  not  merely  personal 
against  Kaminee,  but  that  it  also  bound  her, 
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ber  hasband*8  interest  in  .the  estate,  and 
t  the  rights  of  Kaminee's  husband  in  the 
ite,  or  the  portion  of  the  estate  upon  which 
equitable  lien  was  acquired,  cannot  be 
fught  to  sale.  They,  therefore,  reverse  the 
fisiOQ  of  the  Court  below,  and  allow  the 
>eal  of  Sreemutty  Dossee  with  costs, 
on  the  fullest  consideration  that  their 
rdships  have  been  able  to  give  to  this 
e,  they  are  of  opinion  the  Judges  of  the 
;h  Court  came  to  a  correct  conclusion 
to  the  construction  of  Section  9  of  Act  I. 
1845,  and  the  decision  of  tlie  High  Court 
s  correct,  and  ought  to  be  affirmed. 

They  repeat  that  it  is  not,  in  their  opinion, 
question  whether  the  person  who  pays 
\  arre^r  of  the  rent  does  not  acquire 
ireby  a  charge  on  the  talook  which  he 
res  from  sale,  but  whether,  if  he  seek  to 
force  that  right,  he  must  not  do  so  in  a 
t  j)roperty  framed  for  that  purpose,  and 
\  merely  in  a  suit  which  is  confined  to  a 
(sonal  remedy  against  the  person  in 
Nession  of  the  talook.  If  the  person  who 
pays  the  arrears  of  rent  seek  repayment 
ly  under  the  9th  Section  of  Act  I.  of 
45,  as  against  the  person  in  possession  of 
i  talook,  who  has  but  a  limited  interest 
irein,  and. confines  his  suit  to  that  object, 
rir  Lordships  concur  with  the  opinion  of 
\  High  Court  that  the  decree  so  obtained 
Mnst  the  person  in  possession  can  only  be 
ide  effectual  against  the  property  of  that 
^son,  including  such  interest  as  she  had 
the  talook. 

That  this  was  the  character  of  the  suit 
this  case  origtnally,  Is  shown  by  the 
^*ng8  in  the  case,  and  by  the  observa- 
^  ^  the  Zillah  Judge  in  the  passage 
f^y  cited. 

Thai  the  present  suit,  in  which  this  ap. 
'    *®  presented,  was  only  one  supplemental 

Vol  vni. 


to  the  original  suit,  and  brought  to  enforce 
and  extend  the  decree  so  obtained,  is  also 
shown  by  the  consideration  of  the  plaint 
itself,  and  observations  already  cited  of  the 
Zillah  Judge  in  pronouncing  his  decree, 
which  fact  is  confirmed  by  the  observation  of  - 
the  Judges  in  the  High  Court.  Their  Lord* 
ships  think  that  it  is  impossible  for  them,  in  a 
case  where  the  respondents  do  not  appear,  to 
upset  a  decision  of  the  High  Court  which, 
in  substance,  only  affirms  that  an  action 
brought  under  Section  9  of  Act  L,  1845,  ^^ 
only  a  personal  action,  and  that,  in  an  action 
which  was  personal  against  Kaminee  Dossee, 
as  the  possessor  of  the  talook,  only  her  pro- 
perty and  her  interest  in  the  talook  can  be 
affected,  Itnd  that  an  equity  which  the  plaint- 
ifiF  possessed,  and  which  she  might  have  en- 
forced  against  the  owners  in  reversion  also, 
cannot  be  enforced  against  them  in  a  suit 
brought  to  extend  and  enfotce  a  personal 
decree  obtained  against  the  possessor  of  the 
limited  interest. 

Their  Lordships  wish  it  to  be  understood 
that  they  leave  unimpaired  the  general  rule 
that,  in  a  suit  brought  by  a  third  person,  the 
object  of  which  is  to  recover,  or  to  charge 
an  estate  of  which  a  Hindu  widow  is  the 
proprietress,  she  will,  as  defendant,  represent 
and  protect  the  estate,  as  well  in  respect  of  # 
her  own  as  of  the  reversionary  interest.  In 
the  present  case  she  is  charged  by  the  plaint- 
iffs with  having  sought  to  destroy  (he  estate 
by  causing  it  to  be  sold  for  arrears  of 
revenue.  If  such  a  charge  be  true,  the  rever- 
sioners are  entitled  to  recoup  out  of  her  life- 
profits  the  money  which  is  advanced  to  avert 
a  sale,  if  they  redeem,  as  they  are  entitled  to 
do,  the  actual  salvor;  and  it  would  be  obviously 
inequitable  for  a  person  with  such  knowledge 
of  the  dealings  of  the  proprietress,  d^ter- 
n^ning  to  salve  the  estate,  to  seek  indirectly 
its  destruction  by  a  sale  of  the  wh<rie  estate 
under    an    ordinary    execution,     without 
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giving  the  rieversioners  the  means  of  pro- 
tecting their  .  interest  by  making  them 
parties  to  a  suit  the  object  of  which,  by  a 
mortgagee  who  advances  to  save  the  estate, 
shoofd  properly  be  to  have  an  additional 
charge  declared  in  his  favor  on  it,  subject 
to  redemption,  and,  in  default  only  of 
rediemption,  seeking  a  sale. 

Their  Lordships,  therefore,  will  humbly 
advise  Her  Majesty  that  the  appeal  ought 
to  be  dismissed. 


The  17th  July  1867. 

Present:  ^ 

The  Master  of  the  Rolls,  Sir  James  W^ 
Colvile,  Sir  Richard-  Torin  Kindersley, 
and  Sir  Lawrence  Peel. 

r 

Mookteanuunah  (Execution  of)~*Absence  of 

legal  proof. 

» 

On  Appeal  from  ihe  High  Court  at 

Cahntta, 
SeetuI   Persfaad 

•  7'ersus 

Mussamut  Doolhin  Badam  Konwur. 

The  issue  being  as  lo  whether  a  certain  mooktea'r- 
namak,  wMcb  purported  to  have  been  signed  by  the 
respondent)  was  valid  or  not,  the  validity  of  the  mook- 
teamamab  was  pronounced  against,  as  there  was  no 
legal  proof  of  its  execution,  and  the  absence  of  legal 
"pmof  was  not  compensated  by  any  legitimate  inference 
Mriaiag  out  of  or  by  ftny  Of  the  facts  disclosed  by  the 
j>ther  parts  of  the  case,  the  whole  of  the  transactions 
relative  to  the  execution  thereof  being  of  very  question- 
able character. 

This  is  an  appeal  from  a  decree  of  the 
Higb  Covrt  of  Judicature  at  Calcu^a, 
'which  reversed  the  dedsion  of  the  Civil 
Court  of  Strahftbad.    The  question  to  be  de* 


bided  in  this  case  is  the  Validity  or  ii 
of  anKX>ktearnamah,  appearing  tohavel 
executed    by    the    respondent  in 

Hazaree  LalL    The  case,  as  stated  b}^ 
appellant,  is  lo  this  effect : —  i 

Five  brothers,   of  the  name  of  B|j|j 
Singh,  had  been  owners  of  atalook 
zillah  of  Shahabad,  called  tsdook  R< 
One  of  them,  Kalee  Pershad  Singh,,  1 
leaving  surviving  him  the  respondent 
hin  Badam  Konwur,  his  widow.  i 

Kishen  Pershad  Singh,  one  of  the  f4 
ing  brothers,  was  the  manager. 

.  The  Rajah  of  Doomrao,  who  was^ 
nected  with  the  family,  the  respondent 
his  sister-in-law,  obtained  a  decree 
the    co-sharers    in    the    talook  for 
borrowed   from    him    by    Kishen  P 
Singh  lo  pay  the  revenue  inarrear.  , 
decree    bore  dale    23rd    December  1 
Before  i860  the  appellant  Seetal 
had  obtained  a  decree  in  like  manner  a; 
the  co-sharers  of  the  talook,  and 
creditor,   named   Ram    Perlab  Singh, 
obtained   a  third  decree.     No    steps 
taken  to  enforce  these  decrees  unlHi 
In  the  early  part  of  that  year  the  Raj 
Doomrao  obtained  an  ordtfr  for  the 
the. talook  to  satisfy  his  decree;  but  pi 
the  sale  he  purchased  the  two  other 
crees  obtained  against  the  co-shsu'ers 
talook. 

The  talook  was  sold  on  the  2nd  Joif 
and  the  Rajah  of  Doomrao  was 
chaser  at  ihe  sum  of  64,000  rupees, 
upon  the  appellant  alleges  that  an  agr 
took  place  between  the  respondent  Bp 
Konwur  and  the  Rajah  of  DoomraOi^ 
which  she  was  to  be  put  into  pos8CSii4 
ihe  talook  in  the  -  followiog  mannert  f 
That  the  respondent  Badam  Koawur  1$ 
execute  the  mooktearn'amah  in  questiw 
pointing  Hazaree  Lall,  who  was  a  setyi^ 
hers,    her    mooktear,    to   borrow   ij 
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from  th9  appellant,  to  be  pai4  to  the 
of  Doomrao  ;  that  thereupon  the 
ill  was  to  execute  an  utlanamah  of  the 
in  favor  of  the  respondent ;  that  then 
Ea.ree  Lai  was  to  execute  a  kistbundee,  or 
21.1  men t-bond,  on  the  part  of  the  respond- 
,  and  to  deliver  this  to  Seetul  Pershad, 
Appellant ;  and,  finally,  that  a^farming 
tskli,  on  the  part  of  the  respondent,  was 
t>e  executed  in  favor  of  Mussamut  Dool- 
Champa  Konwur,  at  a  rent  of  19.000 
cs  per  annum  for  forty-six  years,  of 
rent  14,725  rupees  were  to  be  applied 
>ayinent  of  the  Government  revenue,  and 
30  rupees  for  the  liquidation  of  the 
!i<:tpal  amount  of  the  instalment-debt. 
^  total  amount  of  this  is  18,725  rupees, 
ioh  would  leave  a  balance  of  275  rupees 
the  respoxident. 

piie  appellant  further  alleges  that,  upon 
\  arrangement  being  come  to,  and  for  the 
"pose  of  carrying  it  into  execution,  the 
l^e  instruments  were  executed,  viz.t  the 
i  of  the  talook  to  the  respondent,  the 
iow ;  the  lease  to  the  respondent, 
^mpa ;  and  the  kistbundee,  or  instalment- 
^d,  in  favor  of  the  appellant,  and  that  the 
Ount  of  i,8o,ooo  rupees  was  paid  to  the 
iBin  of  Doomrao,  or  the  amount  was  ac- 
Inted  for  to  him  by  Seetul  Pershad,  who 
^d  as  a  general  banker,  and  was  also  the 
usurer  of  the  Rajah  of  Doomrao. 

ITfae  appellant  further  alleges  that  Champa 
pawnr,  the  lessee,  entered  into  possession 
'^"be  talook,  paid  the  first  monthly  instaU 
^t  to  the  appellant,  but  paid  nothing 
Ife  ;  thereupon  the  appellant  paid  the 
^ernraent  revenue,  and  instituted  the 
^  to  recover  against  the  respondent  the 
In  of  1,98,000  rupees  for  principal  and 
itregt  on  the  debt  due  to  him,  and  also 
^  amount  paid  by  him  for  Government 
renue,  with  interest.  Such  is  the  account 
^the  transaction  given  by  the  appellant, 
4  sought  to  be  established  by  the  evidence 
pdttced.  The  respondent  denied  that  she 
If  granted  or  executed  any  mooktear- 
cmah  to  Hazaree  Lali,  or  to  any  other 
srson.  Whether  she  had  or  had  not  execu- 
pl  this  mooktearnamah  was  the  first,  and, 
Ideed,  the  only  material  issue  settled  for 
Ijudication  in  this  case. 

In  support  of  the  appellant's  case,  the  in« 
roment  hself  was  prodacedr  purporting  to 
t  signed  by  the  respondent,  and  to  be  attest- 
1  by  three  witnesses,  Bhojawun  Singh, 
^ooghoonath  Singh,  and  Baboo  Hurrechur- 
hom    Singh,    and  'to    be    signed,    sealed, 


I  and  registered  by  the  Khazi  *bf  Chainpoor. 
The  appellant  called  as  a  witness  thie  Kbaisi 
himself,  from  whose  deposition  it  appears 
that  the  instrument  was  brought  to  him  by 
Hurrechurchurn  Singh,  ready  executed  and 
attested  by  Bhojaunini  Singh  and  Rooghoai 
nath  Singh,  both  of  whom  accompanied  him 
on  that  occasion.    The  Khazi  deposes  that 
Hurrechurchurn  Singh  told  him  the  reasons 
why  the  instrument  h^d  been  executed  by 
the  respondent;  but  he  does  not  state  that 
Hurrechurchurn  Singh,  or  either  of  the  twa 
witnesses  who  had  then  attested  it,  repre- 
sented  that  he  had  been  present  at  the  exe^ 
cution  of  it.    The  Khazi  further   deposes, 
that  he  knew  Hurrechurchurn  Singh  of  old, 
and,  therefore,  he  caused  his  attestation  on 
the  mooktearnamah  to  be  made  in  his  (the 
Khazi's)  presence.     Hurrechurchurn  Singh, 
on  whose  representation  the  Khazi  seems  to 
have  relied   in   registering  the  instrument, 
was  not  groduced  as  a  witness  in  the  cause. 
The  appellant  alleged  that  he  was  kept  out 
of  the  way  intentionally  to  defeat  his  (the 
appellant's)    claim,    but   no    evidence    was 
adduced    in    support    of    that    allegation. 
Bhojawun  Singh,  one  of  the  witnesses  to 
the  instrument,  was   summoned  as  a  wit* 
ness  by  the  appellant ;  and  a  person  answer- 
ing to  that  name  appeared  before  the  Civil 
Court ;  but  he  declared  that  he  was  unable 
to  read  or  write,  and  that  he  knew  nothing 
about    the    mooktearnamah.    This    person 
having  been  confronted  with  the  Khazi,  the 
Khazi  declared  that  he  was  not^the  witness 
who  had  appeared   before  him.    The  real 
witness    Bhojawun    Singh    was    not    pro* 
duced.  « 

The  remaining  witness,  Rooghoonath 
Singh,  stated  that  he  could  not  read  or 
write,  and  denied  that  he  had  attested  any  < 
mooktearnamah.  Steps  were  taken  to  con-  . 
front  the  Khazi  with  this  witness  for  the 
purpose  of  identifying  him,  but  without 
success.  The  appellant  says  that*  the  wit* 
ness  had  absconded  to  avoid  identification. 
Neither  the  appellant  nor  the  respondent 
produced  or  examined  Hazaree  Lall,  the 
supposed  mooktear.  The  appellalit  states 
that  he  made  every  effort  to  do  so,  but  in- 
effectually, and  he  suggests  that  Hazaree 
LaM  was  kept  out  of  the  way  by  the  re- 
spondent, whose  servant  he  was.  It  is  stat- 
e«l  in  the  judgment  in  the  High  Court  of 
Judicature  that  he  was  forthcoming  after 
the  decision  of  the  case  iYi  the  Civil  Court, 
btit  no  attempt  .was  made  on  either  side  to 
produce  him  fof  examination  when  the  case 
was  heard  on  appeal. 
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In  the  cirJamstances  abov«  stat^,  the 
Judge  in  the  Civil  Court  disregarded  the 
absence  of  legal  proof  of  the  execution  of 
the  mooktearnamah  by  the  respondent,  and, 
considering  that  the  rest  of  the  evidence 
afforded  the  strongest  presumption  of  its 
genuineness,  gave  a  decree  in  full  to  the 
apptellant.  On  appeal  to  the  High  Court  of 
Judicature,  this  judgment  was  reversed,  the 
Court  finding  that  the  execution  of  the 
mooktearnamah  was  not  proved,  and  that 
the  absence  of  legal  proof  was  not  compen- 
sated by  any  legitimate  inference  arising  out 
of,  or  by  any  facts  disclosed  by,  the  other 
parts  of  the  case. 

.  With  this  opinion  their  Lordships  concur. 
They  agree  with  the  learned  Judges  of  the 
High.  Court  in  considering  the  whole  of  the 
transactions  relative  to  the  sale  and  subse- 
quent gift  of  the  talook  in  respect  of  which 
the  loan  was  incurred,  as  transactions  of  a 
very  questionable  character. 

The  claim  is  made  for  z  lacs  and  9,978 
rupees  ;  this  amount  includes  the  payments, 
of  the  Government*^  revenue,  yet  the  pro- 
perty was  sold  by  auction  for  64,000  rupees. 
The  Judge  in  the   Civil  Court  considered 
the  discrepancy  in    value  between  64,000 
rupees,  the  amount  of  sale,  and  the  1,80,000 
rupees,  the  amount  of  the  loan,  as  evidence 
that  the  sale  was  collusive  ;  but  their  Lord- 
ships see  no  reason  to  assume  that  one  sum 
more  than  the  other  represents  the  real  value 
of  the  talook.    The  Judges  of   the  High 
Court  considered  all  this  4  mere  paper-trans- 
action, without  any  real  transfer  of  proper- 
ty.   The    following    circumstances    in    the 
case  may  be  referred  to  as  confirming  this 
view^    The  decree  of  the  Civil  Jtidge  in 
^  favour  of  Seetul  Pershad  includes  the  pay- 
.  ment  of  the  Government  revenue,  but  the 
receipts  produced  are  given  in  the  name  of 
Kishen  Pershad  Singh,  the  manager  of  the 
co-sbarerfr.    It  appears  that  no  change  has 
been  made  in  the  Collector's  books,  and  that 
Kishen  Pershad  Singh  remains  now,  as  he 
has  heretofore  been,  the  person  liable  to  pay 
the  Government  revenue,  and  to  whom  the 
receipts  for  payment  are  given.    This  cir- 
cumstance afiFects  seriously  the  argument  on 
which  the  appellant  mainly  relied,  viz.,  the 
fact  that  the  respondent  is  in  the  possession 
of  the  estate,  and  that  this  is  not  disputed 
by  her;  but,   if  this  possession  is   merely 
nominal,  it  is  consistent  with  the  view  taken 
by  the  High  Court  that  the  whole  matter  is 
nothing  more  than  a  paper-transaction,  while 
the     actual      hond-fide    possession    of    the 


respondent  is  inconsistent  with  the  abn 
any  change  in  the  books  of  the  CoJ 
and  with  the  Government  revenue  beia 
paid  by  Kishen  Pershad  Singh. 

In  addition  to  this,  the  decree  tall 

consent  in  1852;  the  purchase  of  4fi 

decrees,5one  from   the   appellant,  ii 

other  from  a  stranger ;  the  delay  in  a 

ing  them;  the  circumstance  that  Hi 

Lall  was  the  mooktear  of  Kishen  ft 

Singh  and  of  all   the  co-sharers;  tiu 

respondent  as  well  as  Champa  Konte 

person  to,  whom  the  lease  of  the  tak 

granted,  are  ladies  secluded  in  the  ze 

and  never  appearing  in  public :  all  ai 

cumstances  which  cast  a  grave  suspici 

the  case,  and  tend  to  support  the  saggi 

of  the  learned  Counsel  for  the  respw 

which  also  seems  to  have  been  adofilf 

the  Judges  of  the  High   Court,  wi^ 

the  whole  transaction  was  a  scheme  col 

ed   between  the   Rajah    of    Doomrao- 

Kishen   Pershad   Singh„  to  .  whom  hi 

allied  by  marriage,  to  make  it  appe>i( 

the  estate  had  been  boaght  by  the  A 

and  that  it  did  not  belong  to  the  Pa 

Singh  family,  while  the  real  ownewliij 

possession  were  to  remain  unaltered. 

The  mooktearnamah  itself  is  taken! 

registered   by  the  Khazi,   and  not  .bj 

English  Resident  at  Agra,  as  the  otberl 

were.    The    witnesses    to    the   instrd 

itself  are  three,  two  of  them  are  uoaij 

sign  their  own  names,  and  their  att^ 

is  worth  next  to  nothing;  the  third,  Bi 

Hurrechurchurn  Singh,  only  signed  tbc 

strumeiit  at  the  request  of  the  Khazi, 

does  not  pretend  to  have  been  present  fl 

the  respondent  signed.     In  truth,  tbtf* 

no  attempt  whatever  to  prove  the  sig^ 

of  the  respondent  herself  by  any  oftft^ 

sent  at  the  time  of  such  signature. 

On  the  review  of  all  the  cacToaM 
of  the  case,  their  JLordships  concur  i*'' 


opinion   expressed   by  the   Judges  ^ , 

High  Court  of  Judicature,  that  there  isj 

legal  proof  of  the  execution  of  the  mooW 

namah,  and  that  the  absence  of  such  jfjj 

is  not  compensated  by  any  legitimate^ 

ences  to  be  drawn  from  tiie  other  ^**  ,t 

closed  in  this  case.    Their  LordsMf* 

therefore,  humbly   advise   Her  M«j««9 

dismiss  the  appeal  with  costs. 

•  d 
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The  1 8th  July  1867. 
Present : 


le  Master  of  the  Rolls  (Lord  Romilly), 
fijr  Tames  W.  Colvile,  Sir  Edward 
yaugnan  Williams,  Sir  Richard  Torin 
l^indersley,  and  Sir  Lawrence  Peel. 

WiU-Mohunt 

On  Appeal  from  the  High  Court  at 

Calcutta. 

^  Greedharee  Doss  Mohunt 

i 

versus 

Nondokishore  Doss  Mohunt.  * 

I 

A  a  mohunt,  appointed  L  by  will  to  be  his  success* 
and  representative  in  the  mohuntship,  and  as  such 
^resentative  to  perform  the  religious  duties  in  the 
|Hal  manner  j  and  he  further  directed  L  to  instruct 
In  the  Shasfcers,  and  when  L  found  himself  incapable 
f  fulfilling-  the  duties,  L  was  to  appoint  G  to  be 
bhunt  in  Vs  place. 
pile  present  suit  was  brought  by  G  to  recover  th^ 

rhuntship  and  the  lands  belonging  thereto.  Held 
.  a  construction  of  the  will  that  it  did  not  give  G 
t  absolute,  positive,  unqualified  right  at  any.time  to 
g  mohuntship,  even  on  the  incapacity  of  i  to  per- 
irro^the  duties  of  mohunt ;  that,  until  L  became  in- 
^mble,  no  trust  or  duty  is  suggested;  that,  even  when 
(^came  incapable,  it  was  no  more  than  a  gift  in  the 
■tttreof  a  precatory  trust.  Held  also  that,  on  the  evi- 
Nice,  G  bad  failed  to  esUblish  his  own  title  to  be 
lohunt,  and  that  the  present  suit  was  so  framed  that 
iMld  not  in  it  recover  the  mohuntship  on  the  mere 
pm/^y  of  the  defendant's  title, , 
^e  only  law  as  to  mohunts  and  their  ofllices,  &c., 
\  to  be  found  in  custom  and  practice,  which  is  to  be 
pjaved  by  testimony. 

There  cannot  be  two  existing  mohunts,  and  the  office 
iiNiot  be  held  jointly. 

\ 

X  Their  Lordships  do  not  think  it  necessary 
\  hear  Counsel  on  behalf  of  the  respondent 
%  this  case. 

^They  have  come  to  the  conclusion  that 
■e  decision  of  the  High  Court  of  Judicature 
•  proper  to  be  affirmed  by  Her  Majesty. 

It  is  an  appeal  from  the  High  Court  of 
jwicature  at  Fort  William,  which  reversed 
Mectee  of  the  Principal  Sudder  Ameen  of 
iiiUrti  Jiast  Burdwan,  which  was  in  favor 
P  toe  ail^ellant ;  and  the  only  facts  in  the 
pse  to  which  their  Lordships  think  it  ne- 
gssarv  to  refer  are  those  which  I  am  about 
f  fy  shortly  to  state. 

It  appears  that  Gopal  Doss  was  the 
m^unt  of  the  akra,  a  religious  institution 
J^lthily  endowed  at  Rajgunge,  in  the  Zil- 
«  Bujcdwan.  In  the  year  1857,  beinir 
Picied  with  illness,  and  expecting  shortl? 
««  diasoluiion,  he   made  his    will.     The 


(( 


« 


« 


will  is  set  forth  in  vatious  places  in  these 
proceedings.  It  is  addressed  to  Ladlee 
Doss.  In  it  he  refers  to  ;the  illness  he  wa^ 
laboring  under,  and,  after  referring  to  the 
akra  of  Rajgunge  and  the  subordinate 
akras,  he  says  :— 

"There  is  no  one  among  my  cbelas  (that 
is,  my  disciples)  so  fit,  wise,  virtuous,  and 
leaving  (sic  in  record)  towards  religious 
men,  that  I  can  entrust  him  with  the  per- 
"  formance  of  those  duties  so  as  to  protect  the 
"said  immoveable  and. moveable  properties, 
"  Ac,  and  perform  the  religious  ceremonies 
I'  after  my  death ;  consequently,  I  think  it 
"expedient  and  necessary  to  make  arrange- 
"  ments  during  my  own  life,  whereby  the  said 
"worship  and  the  entertainments  of  the 
"  guests,  Ac,  will  continue  as  they  now  do, 
"and  whereby  the  properties  annexed  thereto 
"  may  be  properly  managed." 

Then,  addressing  himself  to  Ladlee  Doss, 
he  says*: — 

^^  "  A^  you  are  my  gooroo  brother  (that  is, 
^'  my  spiritual),  and  specially  since  the  time 
"^  of  my  late  gooroomohassy  and  my  election 
"to  the  guddee,  you  by  your  ability,  wis- 
dom, and  virtue  and  good  conduct   have 
*]  satisfactorily    fulfilled    the    several    duties 
I  relating   to   the   akras   in   your   capacity 
'as   adhicarry    (head)   of   the   akras,   and 
you    have    authority    over     everything,    I 
^^  have,  therefore,  a  firm  conviction  that,  if 
you  are  appointed  mohunt  in  my  place, 
**the  properties  belonging  to  those  several 
I  akras  will  be  properly  managed,  and  the 
religious  rites  which  are  performed  there 
i,Z^}^   *^ave   perfect  justice  in  your  haad. 
Therefore,  of  my  own  free  will,  and  in  a 
.^^  sound  state  of  mind,  without  any  compulsion 
and  coercion,  I  execute  this  my  last  willf 
^^  whereby  I  make  the  following  promise  and 
arrangement:    If    the    present    sickness 
^^  prove,  which  God  forbid,  fatal  to  me,  ydu 
will  succeed   me  in  my  absehcc  in  the 
guddee  as  the  n€xt  mohunt,    and    have 
your   own    name    entered    as    proprietor 
I -in  the  records  of  all   those  properties  in 
substitution  of  mine,  and  take  charge  of 
*«  u  I  *^®  properties,  both  real  and  personal, 
J)elonging  to  the  said   akras,    and   keep 
m    safe    custody    the    gold    and    silver 
ornaments  and   plates,   and   brass   uten- 
sils   belonging    to    the    idols    at    those 
akras,  and  receive  the  outstanding  debts 
I  due  to  the  akras,  and  pay  the  debts  due  by 
»|tbem,   and,   thus   representing   me   every 
*way,    you    will     perform    the    religious 
'  duties  in  the  usual  way.     Of  my  chelahs 
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(disciples)  Sreejoot  Greedharee  Doss  is 
a  little  intelligent,  but  he  is  of  immature 
age.  If  he  studies  the  dhurmo  shastro 
(thai  is,  the  religious  books)  for  a  short 
time»  he  may  become  a  fit  person ;  therefore, 
you  shall  keep  him  under  you,  and  in- 
struct him  in  the  dhurmo  shastro  and 
other  books  studied  by  mohunt.  When 
you  will  find  yourself  incapable  of  fulfilling 
the  duties  aforesaid,  you  will  appoint  the 
said  Greedharee  in  your  place  as  mohunt. 
You  shall  not  be  able  to  act  otherwise. 
To  this  purport  I  make  my  will,  and  after 
my  death  any  demand  or  objection  by  any 
person  against  it  will  not  be  admissible ; 
but  if,  by  the  grace  of  God.  I  recover  from 
illness,  then  this  will  shall  cease  to  take 
effect,  and  I  shall  continue  mohunt  as  1 
used  to  do." 

In  this  case  two  questions  arise  on  the 
construction  'of  this  will,  and  another  in* 
pendently  of  the  will  itself.  The«  ques- 
tion on  the  construction  of  the  will  is, 
whether  there  is  an  absolute  gift  6f  the 
mohuntship  to  the  appellant  Greedharee 
Doss,  as  soon  as  he  becomes  competent  to 
perform  the  duties,  or  whether  the  gift  of 
the  mohuntship  is  in  reversion  after  the- 
incapacity  of  Ladlee  Doss.  The  question 
independent  of  the  will  is,  whether,  if 
there  be  such  a  gift  contained  in  the  will, 
there  exists  such  an  authority  wiihin 
the  power  of  a  mohunt  as  to  enable  him  to 
make  such  a  gift. 

Their  I^ordships  are  of  opinion  that  the 
points  which  depend  on  the  contents  of 
thQ  will  itself  must  be  decided  against 
the  appellant  on  the  present  occasion. 
They  think,  in  the  true  construction  of  the 
^i)l,  that  it  does  not  give  the  appellant  an 
absolute,  positive,  unqualified  right  at  any 
time  to  the  mohuntship,  even  on  the  incapa- 
city of  Ladlee  Doss  to  perform  the  duties 
of  mohunt>  They  think,  until  Ladlee  Doss 
becomes  incapable,  no  trust  or  duty  is  sug- 
gested, and  that,  even  when  Ladlee  Doss 
becomes  incapable,  it  cannot  be  put  higher 
than  Sir  Roundell  Palmer  hin^self  put  it, 
m.»  as  a  gift  in  the  nature  of  a  precatory 
txust — that  is,  one  requesting  Ladlee  Doss 
to  perform  the  wishes  of  the  testator,  and  to 
appoint  the  appellant  his  successor,  provided 
be  found  that  the  incapacity  which  then 
existed  in  the  appellant  (who  was  not  then 
of  sufficient  age  to  be  appointed  mohunt), 
should  cease  to  exist  at  the  time  when, 
Ladlee  Doss  was  unable  to  perform  those 
duties. 


It  is,  therefore,  clearly  unnecessary  I 
their  Lordships  to  consider  the  second  poii 
whether,  in  point  of  law,  a  grant  of  a  m 
huntship  can  be  made  by  any  holder  of^ 
office  with  the  Superadded  pbligationimposii 
on  the  grantee  the  necessity  of  foUowii 
the  wishes  of  the  grantor,  as  to  the  per* 
whom  he  h's  to  appoint  to  be  his  success 
in  that  office.    . 

It  is  to  be  observed  that  the  only  lav 
to  these  mohunts  and  their  offices,  function 
and  duties,  is  to  be  found  in  custom  ai 
practice,  which  is  to  be  proved  by  lest 
mony ;  and'  no  evidence  has  been  addutt 
before  their  Lordships  to  show  that  any  soc 
appointment  has  ever  been  made  in  revei 
sion  on  any  former  occasion. 

The  only  question,  therefore,  which  thd 
Lordships  have  to  consider  on  the  preseii 
occasion  is,  whether  in  this  state  of  circua 
stances,  in  the  events  which  have  subse 
quently  occurred,  the  appellant  has  obuiaei 
any  right  which  can  entitle  him  to  bi 
placed  in  that  particular  situation  on  tbi 
decease  of  Ladlee  Doss,  in .  the  absence  (| 
any  cQmpliance  by  him  with  the  wishes  d 
his  testator  or  grantor.  \ 

The  facts  are  these :   Gopal  Doss,  a( 
executing  his  will,  died  in  June  1857,  ( 
thereupon    Ladlee    Doss    was   installed 
invested  as  mohunt ;  and  it  is  to  be  obs 
ed  that  the  other  mohunts  placed  the  ss 
construction  upon  the  will  that  their  U 
ships   have  placed,  by  electing  him.    Ac 
cordingly,  so  did  the  Maharajah,  who,^^ 
chief  benefactor  and  patron,   invested 
with   the  full    mohuntship,    and   gave 
the  ticca,  or  mark  of  investiture.     He 
not  merely  appoint  Ladlee  Doss  adhii 
or  ap;ent,  which,  according  to  the  content 
of  Sir   Roundell    Palmer    and   Mr.  Lei 
was  the  extent  of  his  authority.    It  is  pi 
therefore,  that  they  considered  him  to 
entitled  to  have  the  full  mohttntahtp* 
he  was  fully  invested  with  the  ticca  acc( 
ingly. 

Mr.  Leith  has  called  their  Lordjhips' 
tention  to  some  evidence  which  was  inten( 
to  show  that  there  was  a  double  ticca.    W| 
the  nature  of  that  double  ticca  was  does 
very  clearly  appear.     This  seems  to  be  c\ 
from  all  the  evidence  in  this  case,  as  f 
it  has  been  brought  under  their  Lordj 
attention,  that  there  cannot  be  two  e: 
mohunts,   that   the   office   cannot  be 
jointly,  and  that,  therefore,*  if  there 
double  ticca  at  all,  it  must  have  been  a  til 
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if'the  office  in  reversion  after  the  exlst- 
Ince  of  the  incapacity  of  Ladlee  Doss  to 
toorni  the  duties:  But  the  evidence  upon 
^t  point;  and  the  law  adduced  upon  the 
fibject  before  their  Lordships^  fiul  entirely 
p  satisfy  their  minds  that  any  such  species 
I  investiture  was  according  to  the  ruled  and 
Ittstoins  of  these  mohunts,  or  that  any  such 
lobttntship  can  be  given  in  revefBion. 

i  They,  therefore,  consider. that  Ladlee  Doss 
Nis  invested  as  the  mohunt  of  the  akra. 

This  was  the  view  also  taken  in  the  Court 
ii  India  when  the  suit  was  instituted  in  Sep- 
^mber  1859  by  the  appellant  against  Lad; 
peDoss,  insisting  that  he  was  entitled  to 
appointed  on  the  ground  that  n^  was 
m  capable,  and  that  his  right  arose  as 
>n  as  he  was  so.  He  appealed  from  that 
'cision,  and  the  decision  was  affirmed. 


Mr.  Leiih, — He  withdrew  his  appeal. 

The  Master  of  the  Rolls, — Yes,  he  with- 
'w  the    appeal,    but    not    till    after    the 

c 

tth  of  Ladlee  Doss. 

'  Ladlee  Doss  died  on  the  5th  of  November 
t^)  and  upon  his  death  Nundokishore 
MOSS  received  the  ticca. 

I  l^heir  Lordships  are  of  ^opinion  that  it  is 
■<  necessary  for  them — nay,  more,  that  it 
\  very  undesirable  for  them,  to  go  into  the 
Westion  of  whether    the    respondent    was 

M  appointed  mohunt  or  not.  They  are 
opinion  that    that  is   not   the    question 

»ch  they  have  to  determine ;  because,  for 


the  present  appellant  to  succeed  in  thii 
case,  he  must  succeed  by  force  of  his  own 
title,  and  not' by  the  Infirmity  of  the  re- 
spondent's iitle. 

Mr.  Leith  suggested  that  the  mohunt,  or 
any  person  connected  with  the  establish- 
ment  of  the  akra,  would  have  a  right  to 
contest  the  appointment  of  the  respondent 

as  m6hunt,  and  he  insists  that  it  has  become 

•  •       - 

necessary  that  that  question  should  be  deter- 
mined. If  that  be  so,  their  Lordships  are  of 
opinion  that  it  must  be  raised  in  a  suit  pro- 
perly framed  (or  that  purpose.  Without 
expressing  any  opinion  upon  the  point  itself, 
they  are  of  opinion  that  this  is  not  a  suit 
properly  framed  for  that  purpose. 

Their  Lordships  observe  also  that  the 
Judges  of  the  Court  of  Appeal,  the  High 
Court  of  Judicature,  make  use  of  these  ex- 
pressions, which  are  strongly  confirmatory 
of  this  view  of  the  case.  "  We  can  under- 
stand," they  say,  ''a  suit  being  brought 
to  set  aside  the  election  of  the  defendant,  and 
to  order  the  mohunts  to  make  a  new  elec- 
tion ;  but  this  was  not  a  suit  to  set  aside  th/ 
election,  but  to  put  the  plaintiff  in  possession 
of  the  whole  estate.  So  it  was  fn  the  case 
cited.  It  was  a  suit  to  recover  the  office  of 
mohunt,  together  with  the  lands  attached  to  it. 
Supposing  we  thought  the  election  of  the  pre- 
sent defendant  an  improper,  one,  what  au- 
thority have  we  to  direct  a  new  election  ?' 

This  is  the  view  which  their  Lordships 
Hook  of  the  case  below,  and  their  Lordships 
here  have  only  had  to  consider  whether,  upon 
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the  case  brought  before^  them,  the  appellant 
has  made  out  his  title  ? 

It  is  not  for  them  to  consider  whether  he 
has  shown  any  infirmity  whatever  in  the 
title  of  the  respondent,  but  whether  he  has 
made  out  a  satisfactory  case  to  entitle  him 
to  recover  the  office  and  the  land  and  pro- 
perty belonging  to  the  office  of  mohunt. 

Upon  a  complete  review  of  the  case,  their 
Lordships  are  of  opinion,  both  on  the  con- 
struction of  the  will,  and  the  evidence  brought 


before  them  of  the  facts  which  have 
throughout  (which  they  think  it  unn^ 
to  detail  witb  greatox  minuteness),  tl 
appellant  has  completely  failed  in 
tempt  to  s^t  up  his  own  title,  and  ths 
sequently,  the  decision  of  the  Court 
which  simply  asserts  that  he  has  fat 
establish  any  title  of  his  own,  ougfaf  i 
affirmed ;  and  their  Lordships  will  hi 
advise  Her  Majesty  to  direct  that 

peal  be  dismissed  with  costs. 
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